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latBe  preparation  of  the  preseift  edition  of  the  PraC' 
tice  Act,  the  general  plan  adopterf  in  Bancroft's  Practice- 
Act  Mas  been*  followed ;   but  in  the  elassiiication  of  the  de-- 
cisions  under  theirr  appropriate  sections  and  beads,  it  is' 
bdieved  that  this  edition  will  be  found  to* have  reached 
a  greater  degree  of  perfeetioii.    It  has  been  deemed  ad- 
visable by   the  editor  0/  thiB  edition  to  confine  his  an- 
notations to    the   decisions   of   this    State    applicable  to 
the  Practice   Act    alone;     and   hence   the    decisions  of 
other  States  relating  to  practice,  and  those  of  this  State 
on  Mines,  Mortgages,  Ejectment,  and  other  subjects  which* 
appeared  in  the  former  work,  together  with  the  matter 
contained  in  the  Appendix,  have  been    omitted.      This 
course  has  been  rendered  necessary  to  make  room  for  the 
increased  number  of  decisions  bearing  directly  upon  the 
subject  of  the  present  work.     This  edition  has  been  care- 
fully revised,  and  the  annotations  are  brought  down  to, 
and  include  many  of,  the  decisions  rendered  at  the  pres- 
ent term  of  the  Supreme  Court — the  latter  having  been 
added  while  the  work  was  passing  through  the  press. 

A  large  number  of  general  laws  germain  to  the  Prac- 
tice Act  will  be  found  distributed  throughout  the  work, 
in  connection  with  cognate  subjects. 

Errors,   typographical  and   other,  are  to  be  found  in 

dl  books.      This   will  prove    no   exception.      The  Act 

itself  however,  will  be  found  correct. 

C.  H.  P, 
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CALIFORNIA  PRACTICE  ACT. 


AN  ACT  TO  REGULATE  PROCEEDINaS  m  CIVIL 
CASES'  m  THE  COURTS  OF  JUSTICE  OF  THIS 
STATE.  ^ 


AS  TASSED  APBIL  »n,  lasi,  AHD  AS  8UB9IQUE1VTLT  AMENDED  BY  VABIODI 

AOI8  or  TBB  LEaiSLATURB  UP  TO  AND  IN- 
GLUDINO  THE  TEAB  ISdT-t. 

1.  The  cominoiii  lati^. — ^The  oommon  law  constitnteBthe  basis  of  <mt  juris- 
pradenee,  and  rights  and  liabilities  mtiBt  be  determined  in  accordance  with 
Its  jprinciples,  except  so  far  as  they  are  modified  by  statate.  Van  Mdren  t. 
JoknsoUt  16  Cal.  90d.  The  common  law  haying  been  adopted  as  a  rale  of 
dedsion  in  this  State,  it  is  the  duty  of  the  Court  to  enforce  it.  Johnson  ▼. 
FaU,  6  Cal.  361. 

2.  The  phrase,  **  Proceeding  according  to  the  course  of  the  oommon  law," 
Itts  been  nsed  merely  from  force  of  habit,  or  mainly  for  ornamental  pur- 
poses ;  it  leaves  no  definite  impression  on  the  understanding  it  is  simply 
eqixiralent  to  a  knowing  look  or  shake  of  the  head.  When  first  employed  its 
vse  was  hannless  ;  bat  its  continned  nse,  where  the  modes  of  the  common 
law  haye  been  sapeiseded,  is  mischievous.    Hakn  ▼.  KeOey,  Oct.  T.  1867. 

8.  Constmotlon  of  Uia  aot — ^In  constrneing  this  act,  it  is  proper  to  re- 
member that  tiie  two  leading  ends  contemplated  by  the  system  are  simplicity 
and  eooncnny  ;  and  it  woold  seem,  therefore,  to  be  a  jnst  conclusion,  that  tha 
Court  should  ezeroiBe  a  Hberal  construction,  and  that  the  main  intent  and 
nnit  of  the  act  should  be  fiiirly  carried  out.  Adams  v.  ffacheU,  7  Cal.  201. 
We  adopt  the  New  Tork  c^nstraetion  of  the  Code  where  the  sections  are 
ahke.  id,  203.  Our  system  of  pleading  is  formed  upon  the  model  of  tha 
eiTil  law,  and  one  of  its  principal  objects  is  to  discourage  protracted  and 
vexatious  litigation.  It  is  the  duty  of  the  Courts  to  assist,  as  far  as  possible, 
in  the  accomplishment  of  this  object,  and  it  should  not  be  frittered  away  by 
the  application  of  rules  whidbi  have  no  legitimate  connection  with  the  syiAem. 
Jbiiet  V.  SUamship  Corles,  17  Cal.  497. 

4.  It  Is  proqiectl^e.— The  Practice  Aot  of  April  29th,  1851,  is  j^rospee- 
ttve  in  its  operation,  and  to  give  it  a  retrospeot  bevond  the  time  of  its  paih 
M^e,  woula  be  in  violation  of  aU  settled  rules  of  construction.  Tkorm  t. 
Son  Frmdaoo,  4  Cal.  163, 164. 


§  1]  PARTIES — ONB  FORM  ON  CIVIL  ACTIONS.  2 

5.  It  applies  alike  to  legal  and  equitable  actlonfl.— The  Practice  A.et 
applies  to  equitable  as  weU  as  to  legiEiI  actions,  so  far  as  its  proyisions  are 
consistent  with  tiie  rights  and  remedies  administered  in  Courts  of  Eqtdty. 
Duff  V.  Fisher,  15  Cal.  375;  Goodwin  v.  Hammond,  13  Cal.  168;  Biddle  ▼. 
Mker,  13  Gal.  302. 

6.  Its  effect  aa  to  evidence. — ^The  Practice  Act,  as  to  evidence  at  least, 
governs  all  cases,  legal  or  equitable,  by  the  same  rules.  Qoodwin  v.  Han^ 
mond,  13  Gal.  168. 

7.  Stare  deolaia. — Though,  on  q^uestions  of  practice,  previous  decisions 
are  entitied  to  very  great  weight,  still  a  single  decision  made  without  notice 
of  a  statute,  cannot  be  invoked  as  authority  on  the  prij;iciple  of  stare  decisis. 
Duff  V.  Fikher,  15  Cal.  375. 


The  People  of  ike  State  of  California^  represented  in  Senate  and 
Assembly^  do  enact  as  follows : 


TITLE    I. 


OF  CIVIL  ACTIONS  AND  THE    PARTIES   THERETO. 


SsonoK  1.    One  form  of  dvil  actions,  only. 

2.  Parties  to  an  action,  how  designated. 

3.  Special  issues  not  made  by  the  pleadings,  how  tried. 

4.  Action  to  be  in  the  name  of  the  real  pe^y  in  interest. 

5.  Assignment  of  a  thing  in  action  not  to  prejudice. 

6.  Executor  or  trustee  may  sue  without  the  persons  benefi- 

cially interested. 

7.  When  married  woman  is  a  party,  actions  by  and  against. 

8.  If  husband  and  wife  sued  togetner,  wife  may  defend. 

9.  Infant  to  appear  by  ^^rdian. 

10.  Guardian,  how  appointed. 

11.  Father  or  mother  may  maintain  action  for  injury  to  child. 

12.  Who  may  be  joined  as  plaintiffs. 

13.  Who  may  be  joined  as  defendants. 

14.  Parties  in  interest,  when  to  be  joined.    When  one  or  more 

may  sue  or  defend  for  the  whole. 

15.  One  action  may  include  different  parties  to  commercial 

paper. 

16.  Action,  when  not  to  abate  by  death,  marriage  or  other  dis- 

ability. 

17.  Courts  when  to  decide  controversy,  or  to  order  other  par* 

ties  to  be  brought  in. 

§  1.     One  form  of  civU  actionSy  ordy. 

There  shall  be  in  this  State  but  one  form  of  civil  actions, 
for  the  enforcement  or  protection  of  private  rights,  and  the 
redress  or  prevention  of  private  wrongs. 


8  PARTIB8 — ACTION,  HOW  DESIGKATBD.  [§  2 

K.  Y.  Gode,'i  69.  Applicable  to  Justices'  Coorts.  See  $  S3S,po8t.  Bee 
j  37-70,  pod. 

1.  Probate  proceedings  are  not  "  civil  actions  "  within  the  meaning  of  the 
Pmotice  Act.    EsUtU  ofC.  G.  ScoU,  15  Cal.  220. 

2.  Special  caaeo. — ^The  term  "8p|ecial  cases**  in  the  Constitution,  does 
not  include  any  class  of  cases  for  which  the  Courts  of  general  jurisdiction 
have  always  supplied  a  remedy.  Parsons  ▼.  Vie  Tuolumne  Water  Company,  5 
C^43. 

3.  The  "  special  cases  *'  must  be  confined  to  such  new  cases  as  are  the 
opeation  of  statutes,  and  the  proceedings  under  which  are  unknown  to  the 
general  frame-work  of  Courts  of  conmion  law  and  ec^uitv.    Id. 

4.  *'  Civil  actions  "  embrace  both  legal  and  equitable  actions.  Smith  ▼. 
Biehmand,  19  Gai.  481. 

5.  The  term  "  civil  action  **  includes  the  remedies  provided  by  the  Practice 
Act  for  the  enforcement  of  judgments ;  and  the  remedy  by  scire  facias  is 
unknown  to  our  practice.  The  intention  was  to  adopt  a  uniform  and  com- 
plete system,  and  if  it  be  a  system  at  all,  it  is  necessarily  exdusive,  and  the 
mtroduction  of  other  remedies  would  destroy  its  uniformity  and  defeat  the 
purposes  of  the  act.    Jlumiston  v.  Smith,  21  Cal.  134. 

6.  Where  the  Legislature  creates  a  right  of  action,  and  makies  no  special 
provisions  for  its  enforcement,  other  than  by  directing  that  a  civil  action  may 
be  brought  for  that  purpose,  such  action  may  be  commenced  and  prosecuted 
pursuant  to  the  provisions  of  the  general  law  regulating  proceedings  in  civil 
esses,  and  parties  to  such  actions  mav  take  any  and  all  the  steps  authorized 
thereby.    Burson  v.  Cotofes,  26  Cal.  637. 

7.  But  where  the  Code  and  the  Statute  are  silent,  the  rules  of  the  old 
system  of  pleading  and  practice,  whether  legal  or  equitable,  should  be  applied, 
irrespective  of  former  technical  distinctions,  to  all  actions  under  the  new 
lyst^.    Per  Bennet,  J.    Bovoe  v.  Chandler  etai,,!  Cal.  167. 

8.  The  forms  alone  of  the  several  actions  have  been  abolished  by  the 
Statute;  the  substantial  allegations  of  the  complaint  in  a  given  case  must  be 
the  same  under  our  Practice  Act  as  are  required  at  common  law.  Miller  t. 
Van  Thssel,  24  Cal.  463. 

9.  But  while  the  mere  forms  of  pleadings  are  simplified,  the  body  of  the 
law  is  preserved  with  all  those  general  principles,  tiiose  wise  distinctions, 
those  strict  ]^rinciples  and  unerring  rules,  uiose  sound  and  logical  conclusions, 
which  constitute  its  justice  and  justifies  its  glory  as  a  science.  Sampson  ▼. 
Shaeffer,  3  Cal.  204. 

10.  llie  plaintiff  need  only  state  his  course  of  action  in  ordinary  and  concise 
language,  whether  it  be  at  common  law  or  in  equity,  without  regard  to  the 
ancient  forms  or  technicalities;  and  while  there  is  no  difference  in  the  form 
of  a  bill  in  chancery  and  a  common  law  declaration,  the  distinction  between 
law  and  equity  is  as  broad  as  ever.  De  Witt  v.  Hays,  2  Cal.  468;  Jones  v. 
Steamsh^  Cortes,  17  Id.  487;  Smith  v.  Bowe,  4  Cal.  6. 

11.  Every  action  under  our  practice  may  be  properly  termed  an  action  on 
the  case  (17  Gal.  498);  but  the  general  principles  which  govern  the  case 
nmain  unchanged.  JMert  v.  Chauviieau,  3  Cat.  463.  In  tiie  form  of  the 
nmedy  no  distinction  exists  between  legal  and  equitable  rights.  Wiggins  ▼. 
MiDonald,  18  Cal.  127.  All  the  forms  of  pleading,  and  the  rules  by  which 
their  sofi&ciency  is  to  be  determined,  are  prescribed  by  the  Practice  Act  (Payne 
and  Dewey  v.  TreadweU,*  16  Cal.  243),  which  supersedes  the  old  rules  of 
pleading.    Chor^^  t.  Sehtoss  and  HeiXt^raner,  12  Cal.  147. 

§  2.  Parties  to  an  action^  how  designated. 

In  SQch  action  the  party  complaining  shall  be  known  as  the 
plaintiff,  and  the  adverse  party  as  the  defendant. 
K.  Y.  Code,  i  70,  Applicable  to  Justices'  Courts,  post,  $  533. 


§§  8-4]  PARTIES — ^REAL  PARTT    IK  INTEREST.  4 

§  8.  Special  issues  not  made  by  the  pleadings,  how  tried. 

When  a  question  of  fact  not  put  in  issue  by  the  pleadings 
is  to  be  tried  by  a  jury,  an  order  for  the  trial  may  be  made, 
stating  distinctly  and  plainly  the  question  of  fact  to  be  tried; 
and  such  order  shall  be  the  only  authority  necessary  for  a 
trial. 

§  4.  *  Actions  to  be  in  the  name  of  the  real  party  in  interest 

Every  action  shall  be  prosecuted  in  the  name  of  the  real 
party  in  interest,  except  as  otherwise  provided  in  this  act. 

1  A]n«nded  18H  M;  1865,  908 ;  1868-4  »• 

1.  Applicable  to  Jnstaces'  Courts. — ^N.  Y.  Code,  $  111;  Van  Sard  Eq.  Prae. 
72.  Form  of  Answer. — See  Abb.  Forms,  vol.  2,  p.  31,  Vooh's.  N.  i .  Code, 
li9  note,     Wedderspoan  ▼.  Bogers,  82  Cal.  569;  aeepost,  $$  5,  6, 12,  47. 

2.  Real  party  In  interest — ^The  possession  of  a  promissory  note,  whether 
obtained  before  or  after  maturity,  is  prima  facie  evidence  of  ownership.  The 
transfer,  with  or  without  value,  confers  upon  the  holder  the  right  oi  action; 
and  a  consideration  need  not  be  proved  unless  a  defense  is  int^posed  which 
would  otherwise  preclude  a  recovery.    McCann  v.  Lewis,  9  Cal.  2i6. 

3.  His  right  to  maintain  the  action  cannot  be  questioned  on  the  ground  that 
it  belongs  to  a  third  party,  except  the  defendant  pleads  payment  to,  or  oflEsei 
against  that  party.    Priee  v.  Jhrnlap,  5  Cal.  483;  Chishee  v.  LeaviU,  5  Cal.  IGO. 

4.  Under  our  system  there  is  but  one  form  of  action  to  enforce  private 
rights,  whether  legal  or  equitable,  and  the  action  must  be  in  the  name  of  the 
rc^  party  in  intezest,  with  certain  statutory  exceptions,  within  which  cases  of 
assignment  do  not  come.     Wiggins  v.  McDonald,  18  Cal.  126;  see  $  6,  poei, 

6.  Whatever  the  rule  may  be  under  the  old  system,  xmder  our  system  the 
right  of  action  is  in  the  peurty  sustaining  the  injury;  for,  on  a  recovery,  the 
other  party,  if  entiUed  to  receive  the  money  at  aU,  and  if  judgment  were  had 
in  the  name  of  both,  would  hold  it  by  right  of,  and  as  trustee  for,  the  other; 
and  our  Practice  Act,  for  convenience,  has  given  the  right  to  sue  to  the  partr 
beneficially  entitied  to  the  fruits  of  the  action.  Summers  v.  Farisfh,  10  Cal.  347. 

6.  Formerly,  where  a  bond  was  given  to  an  officer,  state,  or  corporation, 
suit  had  to  be  brought  in  the  name  of  the  party  holding  the  legal  titie,  for  the 
benefit  of  the  persons  interested;  but  our  statute  has  introduced  a  new  rule, 
and,  by  the  provisions  of  the  Practice  Act,  the  suit  must  be  prosecuted  in  the 
name  of  the  real  party  in  interest.  Baker  v.  BarM,  7  Cal.  o51;  Warmauth  t. 
Hatch,  July  T.  1867;  LaUy  v.  Wise,  28  Cal.  540. 

7.  On  an  injunction  bond,  given  to  plain^  and  others  as  obligees,  plaintiff 
alone  may  sue,  if  the  projpertv  on  which  the  injxmction  operated  was  his  sole 
property,  and  the  injury  his  alone,  the  complaint  averring  these  facts.   Brow- 

>ner  v.  JDavis,  15  Cal.  11. 

8.  Where  there  are  several  obligees  in  such  an  undertaking,  promising  to 
pay  '*said  parties  enjoined,"  etc.,  suit  m^  be  brought  in  the  name  of  one 
alone,  if  he  be  beneficially  entitied  to  the  iruits  of  the  recovery.  Prader  t. 
PurkeU,  13  Cal.  588. 

9.  A  stranger  to  a  transaction  has  no  right  to  sue.  Chamry  v.  Pahner,  5 
Cal.  131. 

10.  M,  a  sheriff,  had  in  his  hands  money  belonging  to  L,  which  he  had  col- 
lected on  an  execution  in  favor  of  L  and  D,  and  agpednst  8;  W  and  C  com- 
menced an  action  against  M  and  L,  and  others,  to  enjoin  M  from  paying  the 
money  to  L,  and  procured  a  preliminary  injunction,  which  was  served  on  M 
alone,  but  L  appeared  in  the  action  and  defended.    The  injunction  Ixnid  z«a 
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to  an  of  the  defendants.  Jffiddj  that  L  oonld  maintain  an  action  for  damages 
an  the  injunction  bond.    LaUy  y.  Wise,  28  Oal.  539. 

IL  Each  of  the  parties  to  whom  an  injunction  bond  is  payable  may  sue 
on  the  same  for  his  seTeral  damages,  even  if  the  bond  is  made  payable  to  the 
obligees  jointly.     Id. 

l£  Defendant  purchased  land  of  6,  and  as  part  of  the  consideration,  agreed 
to  pay  certain  debts  of  B.  Neither  plaintiff  nor  the  person  to  whom  the  debts 
were  owing  were  parties  to  this  agreement,  nor  did  they  assent  to  it,  or  attempt 
to  connect  themselyes  with  the  transaction  prior  to  this  snit  Plaintiff  m 
holder  of  these  debts,  and  seeks  to  recover  them  of  defendemt :  Held,  that 
plaintiff  cannot  maintain  the  action,  there  being  no  privify  between  the  pajrties, 
no  Doration  of  the  indebtedness,  and  no  assent  to  the  transaction,  which 
might  make  the  agreement  an  equitable  assignment  McLaren  y.  HuMdnaon, 
18  CaL  8a  Commented  on  and  questioned  in  21  OaL  17a 

13.  When  A,  by  agreement  between  him  and  B,  assented  to  by  C,  becomes 
liable  to  {Miy  to  &e  latter  a  debt  originally  due  to  him  by  B,  the  assignee  of 
G  may  maintain  an  action  for  the  debt  in  his  own  name,  against  A.  McJOaren 
T.  Sidehinatm,  22  Cal.  187. 

14.  Where  a  proof  was  that  defendant,  hayinjg^  agreed  with  B  the  amount  of 
his  (plaintiff's)  demand,  afterwards  met  the  plaintiff,  and  stated  to  him  that  he 
(defendant)  had  agreed  with  B  to  pay  his  (plaintiff's)  claim,  and  was  to  pay  it, 
and  that  plaintiff  then  stated  his  '  willingness  to  look  to  defendant"  :  Held, 
that  his  proof  authorized  a  finding  that  d^endant  agreed  with  plaintiff  to  pay 
him  Mb  demand.    Id, 

15l  a  person  haying  an  equitable  title  to  land  cannot  maintain  an  action  to 
noover  possession  of  the  same,  but  such  action  must  be  brough''  in  the  name 
of  the  person  in  whom  the  legSLl  title  is  trusted.  J^nerio  y.  Pemiifnan,  26  Gal. 
122. 

15.  The  sheriff  who  levies  an  attachment  by  virtue  of  the  proceed  of  the 
Court,  has  not  tiie  right  of  property  in  the  debt,  and  cannot  maintain  an  action 
in  his  own  name  for  the  recovery  of  the  debt     Sublette  v.  Melhado,  1  Gal.  105. 

17.  An  undertaking  given  to  a  sheriff  to  procure  a  release  of  goods  attached, 
is  for  the  benefit  of  &e  plaintiff,  who  may  sue  on  it,  and  if  the  ^eriff  takes 
a  sufficient  statutory  undertaking,  he  has  no  farther  responsibility.  Gurialy, 
Padoard,  29  GaL  194. 

18i  If  a  Mexican  grant  of  land  is  confirmed  to  a  wrong  person,  and  a  patent 
of  Hhe  United  States  for  the  same  issued  to  a  person  who  did  not  own  or  claim 
to  own  the  grant,  and  had  no  right  to  tiie  patent,  the  patentee  will  be  deemed 
to  hold  the  legal  title  in  trust  for  the  real  parties  in  interest  Salmon  v.  X«^ 
monds,  30  GaL  301.  Vide  29  GaL  488  :  30  GaL  301.  Property  in  a  vessel, 
6  GaL   462.     See  farther  pos^  $.  12,  "Plaintifis." 

19.  Canoea  of  action  aasigiiablft. — An  order  in  the  ibllowing  words :  Messrs. 
F.  Huth  Jk  Go:  Please  hold  to  the  order  of  William  Pope  &  Sons,  of  Boston, 
five  hundred  pounds  sterling  of  insurance  effected  on  car^o  of  bark  Elvina, 
and  oblige,  etc.,  is  an  equitable  assignment  of  the  funds  in  the  hands,  or  to 
oomeinto  the  hands  of  me  drawees,  to  the  payees.     Pope  v.  Huth,  14  GaL  407. 

20.  A  contract  not  to  run  boats  on  a  certain  line  of  travel,  and  on  failure  to 
eomply  with  such  contract,  to  pay  $15,000,  is  an  instrument  in  writing,  and 
assignable  by  our  laws.     Califorma  Steam  Nav.  Co.  v.  Wright,  6  GaL  261. 

2L  An  order  drawn  upon  defendant  for  an  amount  due  from  the  defendant, 
is  a  prtma/acie  assignment  of  the  debt  due.  Even  if  it  was  only  for  part  of 
a  deot,  no  one  could  make  the  objection  but  the  defendants.  McJStoen  v.  Johnr 
«M,  7  GaL  260 ;  Wheatley  v.  Str^Ae,  12  Id.  97  ;  Pope  v.  Huth,  14  Id.  408.  And 
the  drawees  having  notice  of  such  assignment,  are  liable  to  the  payees  for  the 
amount,  without  an  express  promise  to  pay  it    Id. 

22.  An  agreement  to  pay  a  certain  sum  of  money  to  a  defendant,  if  he 
would  wiilidraw  his  defense  to  a  suit,  is  assignable,  and  such  assignment  gives 
a  right  of  action  in  ^e  name  of  the  assignee.    Oray  v.  Oarrison,  9  Gal.  325. 

23.  A  contract  where  the  owner  of  a  stallion  leases  him  for  a  season  for  a 
nun  of  money  agreed  on,  and  reserves  the  riffht  to  have  the  horse  cover  nine 
iQ&ies  during  the  season,  is  assignable,  and  tne  assignee,  who  is  also  the  pur- 
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chaser  of  the  horse  from  the  owner,  is  entitled  to  all  the  benefits  arising  oat 
of  the  contract.    Doll  y.  Anderson^  27  Oal.  250. 

24.  Before  the  assignee  of  such  contract  is  entitled  to  the  benefit  of  the 
same,  he  must  give  notice  to  the  lessee  that  he  has  purchased  the  same.    Id. 

25.  Courts  of  equity  support  and  give  effect  to  assignments  of  things  which 
have  no  present  actual  existence,  but  rest  in  mere  possibility ;  not  as  a  pres- 
ent positiye  transfer  operative  in  preseniif  but  as  a  present  contract,  to  take 
effect  and  attach  as  soon  as  the  thing  comes  in  esse,  Bibend  ▼.  London  amd 
Liverpool  Fire  and  Life  Ins,  Co.,  30  Cal.  78 ;  Pierce  y.  Robinson,  13  Id.  121. 

26.  An  assignment  of  a  policy  of  insurance  upon  a  stock  of  goods,  effected 
in  the  name  of  the  assignor,  made  as  collateral  security  for  a  debt  due  from 
the  assignor  to  the  assignee,  with  an  agreement  that  in  case  of  loss  by  fire, 
the  assignee  shall  collect  the  money  and  apply  it  on  the  debt,  attaches  in 
equity  as  a  lien  upon  the  amount  due  on  the  poucy  to  the  extent  of  the  debt, 
as  soon  as  the  loss  occurs,  as  against  the  assignor  and  all  persons  asserting  a 
claim  hereto  under  him.    Id. 

27.  Defendant  being  indebted  to  £.  M.  Co.,  and  they  to  plaintiff,  all 
parties  agreed  that  defendant  should  pay  the  amount  of  his  indebtedness  to 
the  company  to  the  plaintiff.  Heid,  that  this  was  an  equitable  assignment  of 
the  debt,  and  that  the  onl^  mode  under  our  practice  in  which  the  assignment 
can  be  enforced,  is  by  action  in  the  name  of  the  assignee  to  recover  the  debt. 
Wiggins  v.  McDonald,  18  Cal.  126. 

28.  A  contract  to  perform  work  on  a  street  in  San  Francisco  may  be  assigned, 
and  the  assignee,  if  he  fulfils  the  conditions  of  the  same,  can  enforce  it;  and 
if  such  contract  has  been  assigned,  and  the  assignee  performs  the  contract, 
the  warrant,  when  issued  for  the  work,  may  l>e  delivered  to  the  original  con- 
tractor, who  may  make  demand  for  its  payment.    Taylor  v.  Palmer,  31  Csd.  240. 

29.  If  A  owns  a  lot  on  a  street  to  be  improved,  and  takes  the  contract,  and 
then  assi^[ns  to  B,  who  performs  the  contract,  B  may  sue  A  for  the  assessment 
against  his  lot.    Id, 

30.  A  demand  by  a  contractor  against  the  owner  of  a  lot  in  San  Francisco, 
for  an  assessment  on  the  lot  for  s&eet  improvements,  is  assignable.  Cochran 
v.  CoUins,  29  Cal.  129. 

31.  The  assignment  of  a  judgment,  which  is  void  because  the  amount  for 
which  it  was  rendered  was  beyond  the  jurisdiction  of  the  Court,  carries  with 
it  the  debt  on  which  it  was  obtained.    Brown  v.  8coU,  25  Cal.  194. 

32.  A  judgment  rendered  upon  an  unassignable  cause  of  action  for  a  tort  is 
a  debt.    Lawrence  v.  Martin,  22  Cal.  173. 

83.  Torts  assignable. — A  claim  for  damage  caused  by  a  trespass  on  land 
is  assignable,  and  the  assignee  may  maintain  an  action  to  recover  the  same. 
More  V.  Massine  et  als.,  82  Cal.  590. 

34.  A  light  of  action  for  the  wrongful  taking  and  conversion  of  personsd  , 
property  is  assignable,  and,  under  the  provisions  of  the  Code,  the  assignee 
can  recover  on  tne  same  in  his  own  name.    Lazard  v.  WJieeler,  22  Cal.  139. 

35.  Every  cause  of  action  arising  out  of  tort  which  survives  to  the  personal 
representatives  is  assignable.  There  is  no  such  offence  as  champerty,  or 
maintenance,  known  to  our  law.    Boyd  v.  Blankman,  Oct.  T.  1864. 

36.  Causes  of  action  not  assignabla — Where  there  is  no  final  settlement 
of  the  partnership  accounts,  and  no  balance  struck,  and  no  express  promise 
on  the  part  of  the  individual  members  to  pay  their  ascertained  portion  of  this 
amount,  no  action  can  be  maintained  therefor  in  assumpsit,  nor  can  the  claim 
be  assigned  so  that  the  assignee  may  sue.    BvUard  v.  Kinney,  10  Cal.  63. 

37.  A  cause  of  action  for  a  malicious  prosecution  is  not  assignable.  Xaw- 
rence  v.  Martin,  22  Cal.  173. 

38.  The  recovery  of  a  verdict  in  an  action  for  a  personal  tort  does  not 
change  the  character  of  the  claim  to  a  debt  which  can  oe  assigned.^   Id, 

39.  Costs  are  only  an  incideut  of  a  verdict,  and  when  the  verdict  is,  from  its 
nature,  unassignable,  an  attempt  to  assign  it  will  not  pass  the  costs.    Id. 

40.  A  vendor's  lien  is  not  assignable.  Bofum  v.  Ghigsby,  21  Cal.  172 ;  Lewis 
V.  CoviUaud.  Id.  178 ;  WlUiams  v.  Young,  Id.  227. 

41.  Causes  of  aotiou  arising  out  of  personal  torts  which  do  not  survive  to  the 
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personal  representatives  of  a  party,  are  not  assignable.    Boyd  v.  Stankmanj 
Oct  T.,  1864  ;  3  Keman,  322 ;  36  Barb.  270 ;  2  Kemim,  622  ;  1  Selden,  347. 

42.  Splitting  Demands. — A  creditor  has  the  right  to  assign  the  debt  in  par- 
eels,  and  thns,  by  splitting  np  the  canse  of  action,  subject  his  debtor  to  the  costs 
and  expenses  of  more  snits  than  the  parties  originally  contemplated  if  the 
debtor  does  not  object.  Marziou  v.  Pioche.  8  Cal.  536  :  7  Cal.  260 :  6  Gushing 
R.  282 ;  13  Mo.  R.  300  ;  11  S.  and  R.  78 ;  Vooh's.  K.  Y.  Code  (8  ed.)  p.  182. 

§  5.  Assignment  of  thing  in  action  not  to  prejudice. 

In  the  case  of  an  assignment  of  a  thing  in  action,  the  action 
by  the  assignee  shall  be  without  prejudice  to  any  set-off  or 
other  defense  existing  at  the  time  of,  or  before,  notice  of  the 
assignment ;  but  this  section  shall  not  apply  to  a  negotiable 
promissory  note,  or  bill  of  exchange,  transferred  in  good  faith 
and  upon  good  consideration,  before  due. 

Applicable  to  Josticea'  Courts.  See  §§  12,  47,  48,  post ;  also,  §  4,  ante,  N.  T. 
Code,  §  112. 

1.  Negotiable  promissoxy  notes  transferred  as  coUateral  security. — 
Where  a  negotiable  promisory  note,  not  yet  due,  is  taken  bona  fide  as  collateral 
security  for  a  pre-existing  debt,  it  is  not  subject  to  any  defense  existing  at  the 
dftte  of  the  assignment  between  the  original  parties.  Fame  y.  BemaUy,  8  Cal. 
260^  Bobvnaon  v.  Smith,  14  Cal.  94  ;  Naglee  v.  lofmanj  Id.  450. 

2.  Where  defendant  made  and  delivered  to  K.  &  Co.  her  note,  to  be  used  by 
ihem  only  as  collateral  security  to  raise  money  or  get  credit,  and  they  so  used  it, 
and  afterwards  took  it  up  from  the  pledgees  :  Hddy  that  K.  &  Co.  could  not  then 
sue  on  the  note,  as  it  bad  answered  its  purpose  ;  and  that  plaintiff,  having  taken 
tiie  note  after  maturity  and  upon  no  new  consideration,  took  it  subject  to  the 
same  defense.    Coghlin  v.  May,  17  Cal.  515. 

3.  Assignee  and  indoxsee  after  matorlty,  right  o£ — An  indorsee,  after 
maturity,  takes  the  same  interest  that  the  indorsee  had.  and  his  claim  is  sub- 
ject to  tiie  same  legal  and  equitable  defense.    Folsom  v.  BartUU,  2  Cal.  164. 

4.  A  negotiable  note,  taken  by  the  holder  after  its  maturity,  is  taken  subject 
to  all  subsisting  equities  between  the  maker  and  the  payee,  but  not  such  as  sub- 
sisted between  the  maker  and  any  intermediate  holder.  Warner  v.  WUson,  4 
Cal  309. 

■  6.  Checks,  consideration,  defenses. — ^A  check  given  for  a  gaming  debt  is 
void  in  the  hands  of  all  persons,  except  a  bona  fide  holder,  without  notice. 
FvOer  v.  HutcMngs,  10  Cal.  523. 

6.  Where  the  illegal  consideration  of  a  check  is  admitted,  it  is  incumbent  on 
the  holder,  even  if  he  took  it  before  dishonor,  to  show  that  be  took  it  without 
notice  and  for  value.    Id. 

7.  With  a  check,  the  presumption  is,  that  it  is  given  upon  a  valid  considera- 
tion, but  this  presumption  being  rebutted,  the  necessity  is  thrown  upon  the 
holder  of  proving  that  he  received  it  in  good  faith,  without  notice  of  the  ille- 
gality of  the  consideration.    Id, 

B.  A  party  taking  a  check  after  its  presentation  for  payment  to  the  bankers 
QpoD  whom  it  is  drawn  and  its  dishonor,  takes  it  subject  to  all  the  defenses  to 
which  it  was  subject  in  the  hands  of  the  original  holder.    Id. 

9.  Recovery,  extent  o£ — Where  the  consideration  passing  between  the 
indorsee  and  indorser  is  not  equal  to  the  amount  of  the  paper,  the  indorsee  in 
an  action  against  the  indorser  can  recover  only  the  consideration  he  has  actu- 
ally paid.    Coye  v.  Palmer,  16  Cal.  158. 

10.  Equitable  assignments.— The  assignee  of  a  judgment  is  only  the  bolder 
of  an  equity,  with  the  right  to  use  the  judgment  and  the  name  of  the  plaintiff 
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I  to  enforce  it,  and  be  stands  in  the  shoes  of  the  assignor  as  to  all  defenses  which 
existed  against  the  judgment  between  the  parties  to  it.  Wright  A  Co,  y.  Xecy, 
12  Gal.  257  ;  Noriham  v.  Gordon,  23  Gal.  255  :  Hobb  v.  Duff,  Id.  596. 

11.  A  certificate  of  deposit  of  $1,800,  payable  to  the  order  of  Y,  was  indorsed, 
sold  and  delivered  by  Y  to  L  for  four  hundred  dollars.  Payment  was  then  at 
once  demanded  of  the  maker,  and  notice  of  protest  seryed  on  Y.  Susbse- 
quently,  L  transferred  the  certificate  toplaintiif:  H«M,  that  plaintiff  can  re- 
coyer  of  Y  only  the  four  hundred  dollars  receiyed  by  him,  the  certificate  being 
subject,  in  the  hands  of  plaintiff,  to  all  the  equities  between  the  indorser  and 
indorsee.    Coye  y.  PcUmer,  16  Gal.  158. 

12.  £k}nity  upholds  assignments,  not  only  of  choses  in  action,  but  of  con- 
tingent interests  and  etpectations,  and  of  things  which  haye  no  actual  exist- 
ence, but  yest  in  possibility — proyided  they  are  &irly  made  and  are  not  against 
public  policy  ;  and  a  contract  for  such  interest  will  take  efibct  as  an  assignment 
when  the  subjects  to  which  they  refer  haye  ceased  to  yest  in  possibility  and 
haye  ripened  into  reality.  Pierce  y.  Bobvnson,  13  Gal.  123 ;  Pope  y.  Huth,  14 
Gal.  403 ;  Bibwid  y.  X.  and  X.  Ins,  Co.,  30  GaL  78. 

13.  On  suit  upon  an  assigned  account,  the  defendant  may  plead  any  defense 
/  he  may  haye  against  the  assignor  before  notice  of  the  assignment,  not  aa  a 

counter  claim,  as  that  would  be  in  yiolation  of  section  forty -seyen,  but  must  be 
set  up  as  an  equitable  defense,  on  the  ground  that  the  assignee  takes  the  demand 
fubject  to  an  existing  equity.    Duff  y.  Hobbs,  19  Gal.  646. 

14.  Chooas  in  action  fraudulent  between  the  parties  to  it — ^A  non- 
negotiable  chose  in  action,  created  by  the  immediate  parties  to  it  for  the  pur- 
pose of  defrauding  creditors,  cannot  be  impeached  in  the  hands  of  an  innocent 
assignee  by  the  creditors  of  the  debtors  making  such  chose  in  action.  Wright 
A  Co.  V.  Xiw,  12  Gal.  257. 

15.  One  who  makes  an  assignment  of  property  for  the  sole  purpose  of  hin- 
dering, delaying  and  defirauoUng  his  creditors,  cannot  maintain  an  action 
against  the  assignee  to  compel  a  re-assignment  of  it  or  a  judgment  for  its 
yalne,  if  a  re-assignment  cannot  be  hsid,  nor  con  a  purchaser  from  the  assignor, 
who  buys  with  full  knowledge  of  such  fraudulent  assignment,  maintain  such 
action.    Gregory  y.  Satoorth,  25  Gal.  655. 

16.  Notice  of  assignment  not  necaaaary.— When  A  sold  to  B  a  bill  of 
goods  to  arriye  on  a  certain  yessel,  B  paid  part  of  the  purchase  money,  and 
was  to  pay  the  balance  as  soon  as  the  yessel  arriyed.  B  assigned  the  contract 
to  0,  who,  within  a  reasonable  time  after  the  arriyal  of  the  yessel,  tendered 
the  balance  of  the  money  to  A,  and  demanded  the  goods.  Held,  that  G  was 
entitled  to  the  goods,  and  no  notice  of  the  assignment  was  necessary  to  charge 
Af    Morgan  y.  /knoe,  5  Gal.  325. 

17.  Judgmenta. — ^Plaintiff  in  execution,  after  assigning  his  judgment,  pre- 
tended falsely  and  fraudulently  to  be  the  owner  of  it,  and  so  pretending,  made 
a  contract  to  discharge  the  judgment  by  taking  the  note  of  third  persons,  not 
negotiable  in  the  mercantile  sense,  in  payment.  The  makers  of  the  note 
agreed  to  this,  under  the  supposition  induced  by  him  that  he  was  the  owner: 
Meld,  that  the  makers  of  the  note,  on  discoyering  that  the  plaintiff  was  not 
the  owner  of  the  judgment,  properly  refused  to  pay  the  note,  eyen  to  assignees, 
before  maturity  thereof.    MUeheU  y.  HackeU,  14  Gal.  665. 

18.  An  assignee  of  a  judgment  and  of  the  Sheriff 's  certificate  of  a  sale 
thereunder,  stands  in  the  same  position  as  his  assignor,  the  plaintiff,  after 
the  judgment  has  been  reyersed,  and  the  sale  will  be  set  aside  and  the  prop- 
erty restored  to  the  defenduit  where  no  loss  or  injury  will  be  done  to  the 
assignee.    Reynolds  y.  Harris,  14  Gal.  681. 

19.  The  purchaser  of  a  judgment  entered  by  default  takes  it  subject  to  the 
right  of  the  defendant,  upon  showing  sufficient  grounds  to  haye  the  default 
and  judgment  set  aside,  and  to  be  let  in  to  defend  the  action;  and  in  this 
respect  stands  in  no  better  position  than  his  assignor.  Noriham  y.  Gordon^ 
23  Gal.  255.  ^ 

20.  A  judgment  is  property  which  may  be  purchased  like  any  other  prop- 
acty.    The  purchaser  is  bound  to  inquire  into  the  defense  of  the  debtor.    He 
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bag  the  means  to  do  this;  but  he  could  not  be  held  to  inqnire  into  latent 
equities  eyisting  in  the  hands  of  third  persons;  and  hence,  as  to  third  per- 
aons,  he  stands  unaffected  by  frauds  of  which  he  had  no  knowledge,  express 
or  constructiye.     Wright  &  Co,  ▼.  Levy  et  oZ.,  12  Cal.  257. 

81.  In  the  purchase  of  a  judgment,  the  rule  of  caveat  emptor  applies,  so 
far  as  third  parties  are  concerned,  in  the  same  manner  as  in  the  purchase  of 
any  other  personal  property.  If  the  assignor  has  no  title,  the  purchaser  will 
taie  none,  whether  he  haye  notice  of  a  former  sale  or  not.  MUcheil  y.  HoclM 
d  (U.,  25  Cal.  5U. 

22.  An  assignee  of  a  judgment,  although  a  purchaser  for  a  yaluable  consid- 
eration and  without  notice,  takes  subject  to  a  right  of  set-off  against  the 
judgment  existing  at  the  time  of  the  assignment.  Porter  y.  Liscom,  22  Cal. 
490. 

33.  The  purchaser  of  a  judgment,  although  he  buys  in  good  fiuth  and  for  a 
valuable  consideration,  takes  the  same  subject  to  any  right  of  set-off  existing 
between  the  parties  at  the  time  of  his  purchase.    Hobos  y.  Ihiff,  23  Cal.  696. 

2i.  An  assignee  of  a  judgment  is  deemed  to  haye  notice  of  all  matters  dis- 
closed by  the  record  and  proceedings  in  the  action  in  which  the  judgment  was 
rendered;  and  where  that  judgment  or  the  proceedings  therein  msclose  an 
equitable  right  of  set-off  existing  in  fayor  of  the  defendants  against  the 
{ttintiff,  the  assignee  cannot  claim  to  be  a  bona  fide  purchaser.    Id. 

25.  B  recoyered  a  judgment  against  A  and  others,  and  thereafter  assigned 
it  lor  a  yaluable  consideration  to  C.  Subsequent  to  the  assignment,  and  be- 
fore notice  thereof  to  the  defendants,  they  paid  the  amount  of  the  judgment, 
leas  $29  50,  to  the  sheriff,  who  had  seryed  a  garnishment  upon  them  in  P  v. 
B,  and  to  a  constable,  on  an  execution  held  by  him  in  V  v.  B,  action  brought 
hj  B  against  A  and  others  to  recoyer  the  amount  of  his  judgment  against 
tibem.  Bdd,  that  the  case  did  not  come  under  the  proyisions  of  the  fifth 
section  of  the  Practice  Act,  but  under  section  240,  and  that  as  the  defendants 
were  not  in  fact  debtors  of  B,  but  of  C,  at  the  time  of  the  payments,  they 
were  not  discharged  from  liability  on  the  judgment  against  them  in  fayor  of 
B.  In  order  to  bring  a  party  wiUiin  the  terms  of  the  240th  section  of  the 
Fractice  Act,  there  must  be  a  judgment  and  an  execution  thereon  againrt 
property,  and  the  person  making  me  payment  must  be  indebted  at  the  in- 
itsnt  to  him  against  whom  the  execution  runs.  Brown  y.  Ayres  et  als.,  Oct. 
T.,  1807. 

26.  Where  in  the  same  action  two  judginents  were  entered,  one  for  the 
I^aintiff  for  a  certain  sum,  and  one  for  the  defendant  for  a  less  sum:  HeUL^ 
that  defendant  had  a  right  to  set  off  his  judgment  pro  tanto  against  that  of 
the  plaintiff,  and  that  this  right  could  not  be  defeated  by  any  assignment  by 
plaintiff  of  his  judgment  before  application  for  the  set-off;  Porter  and  AUek 
?.  Xicoom,  22  Cal.  430. 

27.  Where  a  judgment,  against  which  a  right  to  set-off  another  judgment 
rendered  in  the  same  action  exists,  is  assigned,  the  assignee  may  be  brought 
into  the  Court  upon  a  proceeding,  by  petition  and  motion,  and  will  be  bound 
hj  an  order  made  therein  directmg  a  setoff.    Id, 

28.  When  a  creditor,  haying  a  debt  due  him  by  mortgage,  assigns  the  debt 
and  mortgage,  a  judgment  in  fayor  of  a  third  person  against  the  creditor, 
purchssed  by  the  debtor  after  the  assignment,  but  before  notice  of  it  to  him, 
oonstitntes  an  offset  pro  tanto  to  the  debt  in  an  action  upon  it  by  the  aa- 
Bignee.    MeCabe  y.  Qrey,  20  Cal.  509. 

^.  The  purchaser  of  a  judgment  on  sale  under  execution  and  leyy,  tskes  as 
ungnee,  only  assuming  tiiat  a  judgment  is  the  subject  of  leyy  and  sale. 
The  sheriff  'a  sale  of  a  judgment  passes  no  title  other  than  would  pass  by  an 
Assignment  by  the  owner.    Fore  y.  Maofdove^  18  Cal.  436. 

90.  A  jud^pnent  is  not  negotiable  like  a  bill  of  exchange  by  the  law 
i&erchant^  but  is  a  mere  chose  in  action,  yesting  an  equitable  right  in  the 
assiflnee  thereof  to  the  proceedings  of  it,  with  the  right  to  the  usual  and 
legal  means  of  ooUecting  the  amount  due;  and  between  two  bona  fide  pur- 
couen  of  a  judgment,  the  purchaser  first  in  time  is  prior  in  right.    Id, 


( 


§6] 


PARTIES — EZECUTOBy  TBUSTEB,   ETC.  10 


§  6,  *  Executory  trustee^  etc,y  may  sue  mihmi  joining  the  persona 
beneficially  interested. 

An  executor  or  administrator,  or  trustee  of  an  express 
trust,  or  a  person  expressly  authorized  by  statute,  may  sue, 
without  joining  with  him  the  person  or  persons  for  whose 
benefit  the  action  is  prosecuted.  A  trustee  of  an  express  trust, 
within  the  meaning  of  this  section,  shall  be  construed  to  in- 
clude a  person  with  whom,  or  in  whose  name,  a  contract  is 
made  for  the  benefit  of  another. 

^Amended  1854,  84.  Applicable  to  Justices'  Courts:  N.  Y.  Code,  $  113. 
Abb.  Forms,  Nos.  174,  175,  185  and  187. 

1.  Bzecutx»r  and  adminlBtrator,  plaintiff. — ^An  administrator,  by  ova 
statate,  being  entitled  to  possession  of  the  real  estate  of  the  deceased,  may 
maintain  ejectment.     Curtis  v.  Herrich,  14  Cal.  117. 

2.  Where  a  patent  of  land  was  issued  by  the  United  States  to  executors,  and 
an  executrix  of  the  last  will  and  testament  of  one  H,  in  trust  for  the  heirs  and 
devisees  of  said  H,  and  the  executrix  subsequently  intermarried  with  one  of 
the  executors:  Held,  that  under  the  statute  of  this  State  the  authority  of  the 
executrix  ceased  by  her  marriage,  and  that  ejectment  based  upon  the  patent 
was  properly  brought  in  the  names  of  the  executors.  Teschemacher  ▼.  Thomp- 
son, 18  Cal.  11. 

3.  Executors  hare  the  right  to  institute  actions  under  the  general  authority 
conferred  upon  them  by  the  statute.  No  special  authorization  from  the  Pro- 
bate Court  18  necessary  in  such  cases.    Halleck  ▼.  Mixer,  16  Cal.  579. 

4.  A  suit  in  the  name  of  an  executor  or  an  administrator  is  properly  brought 
at  any  time  before  administration  is  had,  or  a  decree  of  distribution  is  made 
by  the  Probate  Court.  Curtis  v.  Sutler,  15  Cal.  259;  Teschemaker  v.  Thompson, 
18  Cal.  20. 

5.  The  Mexican  nation  made  a  grant  of  land  to  P,  which,  after  the  cession 
of  Cahfomia  to  the  United  States,  was  confirmed  by  decree  of  the  Board  of 
Land  Conmussioners,  from  which  an  appeal  was  taken  to  the  United  States 
District  Court-.  Pending  the  appeal,  P  died,  leaving  a  wiU.  An  order  was 
made  in  the  United  States  Court,  on  petition  of  the  heirs  of  P,  and  the  exeo- 
utors  of  the  estate,  substituting  the  heirs  in  the  proceedings  in  place  of  P, 
and  the  Court  then  confirmed  me  land  to  the  heirs,  and  it  was  surveyed,  and 
the  survey  approved.  Subsequently  £  was  appointed  administrator,  with  the 
will  annexed.  Held,  that  the  legal  titie  was  in  the  heirs,  and  that  the  admin- 
istrator could  not  maintain  an  action  to  recover  possession  of  the  same. 
Emeric  v.  Penniman,  26  Cal.  122;  Salmon  v.  Symonds,  30  Cal.  301. 

6.  A  debt  due  to  the  intestate  is  a  personahty,  and  does  not  descend  to  the 
heir  like  reality,  but  vests  in  the  administrator,  who  has  the  sole  right  to 
maintain  actions  to  collect  the  same,  and  it  is  error  to  join  the  heir  as  plain- 
tiff with  the  administrator  in  an  action  to  enforce  its  coUection.  Orakan  y. 
Wiggins,  23  Cal.  16. 

7.  If  a  party  brings  suit  on  a  note  made  payable  to  him  as  administrator, 
and  is  at  tne  time  in  possession  of  the  same,  evidence  is  not  admissible  on 
behalf  of  the  defendant  to  prove  that  the  plaintiff  is  not  the  real  party  in 
interest,  even  if  the  money  loaned  for  which  the  note  was  given  belonged  to 
the  estate  of  the  deceased.     Corcoran  v.  DoU,  32  Cal.  82. 

8.  The  action  for  the  foreclosure  of  a  mortgage  upon  real  property  is  not 
brought  for  the  possession  merely  of  the  property,  except  as  such  possession 
may  follow  the  sheriff's  or  master's  deed,  but  to  subject  to  sale  the  title  which 
the  mortgager  had  at  the  time  of  executing  the  mortgage,  and  to  cut  off  the 
righte  of  parties  subsequently  becoming  interested  in  the  premises  ;  and  ele- 
cutors  and  administrators  do  not  possess  the  titie,  but  only  a  temporary  right 
to  the  possession.     Burton  v.  Lies,  21  CaL  87. 
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9.  In  this  State  a  oivil  action  for  damages  for  the  death  of  a  person  can  be 
naintamed  only  by  the  administrator  or  execntor  of  the  deceased.  Kramer  y. 
Markd  Street  BaUroad  Company,  25  CaL  435. 

10.  Ezecator  and  administrator,  defendant. — ^It  was  necessary  to  file  this 
bill  and  make  the  administrator,  the  widow  and  the  in&nt  parties,  to  rebut  the 
presmnption  of  ownership  on  the  part  of  the  estate,  arising  from  the  fact  that 
the  real  estate  stood  npon  the  record  in  the  name  of  deceased,  and  the  admin- 
istrator had  possession  of  the  personal  property.  These  objects  could  only  be 
aocomplishea  by  proceedings  in  the  District  Court,  as  the  Probate  Court  did 
not  possess  the  Judicial  means  of  givuig  relief     Gray  y.  Palmer,  9  CaL  616. 

11.  In  case  of  joint  and  several  contracts,  an  administrator  cannot  be  joined 
with  the  surviyor.     Humphreys  t.  Crane,  5  CaL  173. 

12.  In  actions  upon  joint  and  several  contracts  or  obligations,  an  adminis- 
trator eannot  be  joined  with  the  survivor,  because  the  one  is  joined  de  home 
Uelatoris,  and  the  other  de  bonis  proprns.     May  v.  Hanson,  6  CaL  642. 

13.  In  this  State,  all  the  property,  both  real  and  personal,  belonging  to  the 
estate  of  a  deceased  person,  goes  into  the  possession  of  the  adimnistrator, 
who  is,  therefore,  a  necessaiy  party  to  all  smts  affecting  it  Hanoood  v.  Marye, 
8  CaL  580  ;  9  CaL  12a 

14.  The  general  right  to  sue  an  administrator  was  taken  away  hj  the  statue. 
The  claimant  must  present  his  chum,  otherwise  he  can  maintain  no  action 
Ihawn  against  an  administrator  or  executor.  Wood's  Dig.  404,  $  136.  Mortga- 
ges and  liens  of  record  form  no  exception  to  the  rule.  EUissen  v.  Halleck,  6 
CaL  393 ;  Falkner  v.  Folsom,  Id.  412  ;  Hentsch  v.  PorUr,  10  Id.  559  ;  27  Cal.  354. 

15.  Where  an  administrator  does  not  set  up  his  privileges  by  demurrer  or 
answer,  but  suffers  judgment  to  go  by  default,  it  is  a  confession  that  he  is 
properly  sued.    Henisch  v.  Porter,  10  CaL  555. 

16.  In  an  action  to  recover  judgment  on  a  promissory  note,  the  suggestion  of 
the  death  of  the  defendant,  and  the  substitution  of  his  administrator  and  the 
continuance  of  the  suit  against  him,  subjects  the  proceedings  to  such  niles  of 
the  Probate  Act  as  are  applicable  to  proceedings  for  the  collection  of  claims 
■gainst  an  estate  of  a  deceased  person.    Meyers  v.  MoU,  29  Cal.  359. 

17.  Though  tiie  defendant  in  such  an  action  be  described  in  the  caption  of 
t]ke  complaint  as  administrator,  yet  the  facts  show  that  it  is  not  sought  to  charge 
him  as  administrator,  and  no  relief  is  sought  against  the  estate.  Held,  that  the 
objection  that  be  is  sued  in  his  repres^tative  capacity  is  untenable.  Peopie  v. 
Bbitghtaling,  7  Cal.  348  ;  Lathrop  ▼.  JBampUm,  31  Cal.  17. 

18.  TruBtee  of  an  express  trust,  vrho  Is. — Bonds  taken  in  the  name  of 
the  people  of  the  State  for  the  benefit  of  others  should  be  prosecuted,  not  in  the 
name  of  the  people,  but  in  that  of  the  party  in  interest  Baker  v.  JBartol,  7 
Cal.  551. 

19.  Defendants  were  the  holders  of  a  mortgage  executed  by  the  Treka  Water 
Company  and  B.  to  them,  to  secure  advances  made  and  to  be  made  by  them- 
selves and  others,  to  said  company.  Plaintiff  had  made  advances  to  the  com- 
pany, and  was  one  of  the  persons  intended  to  be  secured  by  the  mortgage, 
though  not  a  party  thereto.  Defendants  assign  the  mortgage,  receive  the  con- 
nderation  therefor,  but  refuse  to  pay  any  portion  of  the  money  to  plaintiff,  who 
sues  for  money  had  and  received  to  his  use.  Hdd,  that  the  action  lies  ;  that 
defendants  are  in  possession  of  money  which,  in  equity  and  conscience,  they  are 
bound  to  pay  over.  Held  further,  that  defendants  occupied  toward  plaintiff  the 
position  of  trustees,  and  that  the  money  sued  for  was  received  in  tnat  charac- 
ter j  that  it  is  of  no  consequence  that  the  trust  was  created  by  a  contract  to  which 
plaintiff  was  not  a  party,  as  he  subsequently  assented  to  it,  and  defendants  can- 
not now  repudiate  it  and  retain  money  which  they  would  not  otherwise  have 
received.    Kreuiz  v.  Livingston,  15  Cal.  344. 

20.  MThere  a  note  is  made  payable  to  W.  for  the  benefit  of  another  person,  W. 
Is  a  trustee  of  an  express  trust  within  the  meaning  of  the  sixth  section  of  the 
Practice  Act,  and  as  such  is  entitled  to  sue  upon  the  note.  Winters  v.  Rush, 
Oct  T.  1867. 

2L  Trastea^  'wbo  im  not — An  attorney  in  fbct  does  not  hold  the  character 
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of  tnzstee,  and  is  Dot  a  necessary  party  to  a  suit,  to  represent  the  interest  of  the 
principal.    PoweU  y.  Boss,  4  Cal.  197. 

22.  A  guardian  of  an  Infant  appointed  by  the  Probate  Court  is  not  a  tmstee 
of  an  express  trust  within  the  meaning  of  section  six  of  the  Practice  Act  JFo9 
y.  Minor,  32  Cal.  111. 

§  7.  [1867-8.]  Wtien  a  married  woman  is  a  parij/ — actions  by 
and  against 

When  a  married  woman  is  a  party,  her  husband  shall  be 
joined  with  her,  except : 

Igt.  When  the  action  concerns  her  separate  property  or 
her  right  or  claim  to  the  homestead  property,  she  may  sue 
alone. 

2d.  When  the  action  is  between  herself  and  her  husband 
she  may  sue  or  be  sued  alone. 

Amended  Stat  1867-8.  650.  Applicable  to  Jnstices'  Cooris :  See  N.  Y. 
Code,  §  114,  Abb.  Forms,  Nos.  198-200. 

1.  This  sectioii  construecL— The  seyenth  section  of  the  Practice  Act  places 
married  women,  in  respect  to  the  cases  therein  mentioned,  upon  a  common  leyel 
with  all  other  parties  to  actions,  and  imposes  on  them  the  responsibilities  it  im- 
poses on  other  parties.    Leonard  y.  Tbvmsend,  26  Cal.  442. 

2.  When  husband  and  wife  shaU  be  joined. — The  law  which  deprived  a 
married  woman  of  the  right  to  make  contracts,  is  not  altered  by  the  statute,  un- 
less in  respect  to  the  property  specified  by  it,  and  she  cannot  bring  suit  in  her 
own  name  upon  a  contract  which  she  was  not  authorized  by  the  statute  to 
make.    Snyder  y.  WMy  S  Cal.  83. 

3.  A  femme  eovert  cannot  contract  under  the  laws  of  this  State,  so  as  to  ren- 
der her  liable  in  a  suit  at  law.    Botoe  y.  Kohle,  4  Cal.  286. 

4.  A  wife  cannot  sue  alone  to  recoyer  the  homestead ;  it  is  a  joint  estate, 
with  right  of  Bunriyorship,  and  both  husj^and  and  wife  must  join  in  the  action. 
Poole  y.  Gerrardy  6  Cal.  71. 

6.  When  the  homestead  was  claimed  by  the  husband  in  an  action  in  which  he 
was  alone  defendant,  to  foreclose  a  mortgage  made  by  him  alone  since  his  mar- 
riage, neither  the  rights  of*  the  husband  or  wife  could  be  affected  by  the  pro- 
ceedings in  that  case,  the  wife  not  being  a  party.  Legal  proceedings,  to  be 
conclusiye  against  either,  must  embrace  both.    RevcUk  y.  JKroemer,  8  Cal.  66. 

6.  In  an  action  against  the  husband  alone,  the  homestead  right  cannot  be 
determined.    Both  parties  must  be  before  the  Court.    Id.  74. 

7.  The  homestead  riflht  cannot  be  indiyidually  asserted;  both  parties  must 
join.    Cook  y.  Klink,  8  Cal.  347. 

8.  In  an  action  to  foreclose  a  mortgage  against  a  husband  where  the  defend- 
ant sete  up  the  right  of  homestead,  me  Court  should  order  the  wife  of  defend- 
ant to  be  brought  in  as  a  party,  as  no  decision  upon  the  ouestion  of  home- 
stead can  be  conclusiye,  either  upon  the  husband  or  the  wife,  unless  both  are 
parties.    Marks  and  Wife  y.  Marshy  9  Cal.  96;  Sargent  y.  Wilson^  5  Cal.  504. 

9.  "Where  suit  is  brought  in  the  name  of  the  husband  and  wife,  and  no  ob- 
jection is  made  to  the  joinder  of  the  wife,  and  judgment  is  obtained,  and 
afterward  defendant  executes  an  undertaking  on  appeal  to  the  husband  and 
wife,  and  suit  is  afterward  brought  on  the  undertaking  in  the  name  of  the 
husband  and  wife:  Hddy  that  the  defendante  are  concluded  by  theacte  of  the 
appellant,  and  that  the  wife  is  properly  joined  in  the  suit  on  uie  undertaking. 
TissU  and  Wife  y.  DaHing,  9  Cal.  278. 

10.  An  action  brought  by  the  husband  and  wife  'against  a  steamer  for  breach 
of  a  contract  to  cairy  the  wife  to  New  York  yia  Nicaragua,  the  alleged  breach 
consisting  in  carrying  the  wife  to  Panama,  and  causing  her  detention  there 
and  oonsequent  illnesB,  and  other  izguries,  tJxough  based  on  a  contract^  aonnds 
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in  tort,  and  the  wife  is  a  proper  and  neoessary  plaintiff.    Warner  and  W\f€  r» 
Steamship  Unck  Sam,  9  Cal.  697. 

11.  The  wife  is  a  proper  party  defendant  in  a  stdt  to  foreclose  a  mortgage 
eoDoeated  npon  premises  daimed  as  a  homestead.  If  not  made  snch  a  paity 
the  may  interrene,  or,  by  permission  of  the  Gomi,  be  allowed  to  file  a  sepa- 
lale  answer,  the  plaintiff  having  the  liberty  to  amend  his  complaint  if  any 
mattets  are  set  np  in  the  answer  which  he  might  wish  to  anticipate  by  f  nrttier 
sU^ntions.    Mass  y.  Warner  omd  H  ife,  10  Gal.  296. 

12.  The  wife  has  no  ri^^t  in  the  homestead,  independent  of  the  hnsbsnd, 
which  she  can  enforce  against  his  consent.  She  cannot  maintain  a  snit  for  it 
in  her  indiTidnal  name,    ^uiod  ▼.  Qmod,  14  Gal.  506. 

13.  Where  suit  is  brought  against  a  female  who  sabseqnently  marries,  her 
hnsbond  must  be  made  co-defendant.  BntUiis  shoxdd  be  done,  and  an  aver- 
ment  of  the  marriage  made,  by  a  supplemental  complaint,  and  not  by  an 
amendment  to  the  original.  Van  Martn  y.  Johanson,  15  Gal.  308;  Kays  y.  Fhe- 
iBR,  19  Cal.  128. 

14.  In  an  action  by  the  wife  for  money,  which,  when  reooYered,  will  be  her 
separate  property,  subject  to  the  management  and  control  of  tiie  husband,  he 
is  properly  joined  with  her  as  plaintiff.    Id, 

15.  In  a  scat  to  foreclose  a  mortgage  executed  by  the  husband  to  plaintiff, 
the  wife  may  be  made  defendant  if  she  claim  the  premises  as  her  separate 
propertj,  by  Yirtue  of  a  preYious  conveyance  from  the  husband  to  her. 
Koimer  y.  Askma^,  17  Gal.  578. 

16.  Husfaixnd  and  wife  must  join  in  an  action  for  an  injury  done  to  the  per- 
son of  the  hrtter,  and  it  is  immaterial  that  the  injury  is  charged  to  have  been 
committed  ir  violation  of  a  contract.    Sheldon  v.  Steamer  Unde  Sam,  18  Gal. 


17.  Whsn  Itoaband  and  wifo  cannot  be  joined.— Husband  and  wife 
cannot  recover  jointly  in  an  action  by  them  ex  co7dr<Mctu  for  the  breach  of  a 
eontract  made  with  defendant  for  the  transportation  of  the  wife  from  San 
Francisco  to  New  York.    Sheldon  v.  Steamship  Uncle  Sam,  18  Gal.  526. 

18.  In  a  suit  for  damages  to  the  common  property,  the  wife  should  not  be 
a  psrty,  and  if  so  made  the  complaint  is  demurrable.    Id. 

19.  Sut  if,  in  such  action,  no  demurrer  be  interposed,  and  if  the  facts  stated 
and  proven  show  that  plaintiffs  are  entitled  to  relief  for  fraud  practiced  by 
defendant,  or  for  personal  injury  to  the  wife,  then  the  action  to  uiat  extent  is 
▼ell  brought,  and  relief  will  not  be  denied  on  the  ground  that  the  same  facts 
would  support  an  action  on  the  contract  in  which  the  husband  alone  can  re- 
cover,   lai 

90.  When  hnsband  must  sue  alone.— For  injmy  effected  by  deceit  or 
otherwise,  to  the  common  property,  or  business  earned  on  by  means  of  the 
common  property,  the  remedy  is  by  the  husband  alone,  without  the  wife. 
Bomttv.  Tkwkslrury,  18  Gal.  334. 

81.  Husband  and  wife  cannot  recover  jointiy  in  an  action  by  them  ex  eon- 
indu  for  the  breach  of  a  contract  made  with  defendant  for  the  transportation 
of  the  wife  from.  San  Francisco  to  New  York.  Sheldon  v.  Steamer  Unde  Sam, 
18  Cal.  526. 

22.  So,  where  plaintifb — ^husband  and  wife— bring  an  action  of  damaees 
for  deceit,  the  complaint  averring  in  effect  that  defendant's  wife  executed  a 
deed  of  a  certain  lot  to  plaintiffs,  who  paid  therefor  $3,000 — ^the  purchase  be- 
ipff  induced  by  the  fraudulent  representations  of  defendant  that  his  wife's 
title  vas  perfect,  etc. — and  also  that  in  consequence  of  this  titie  proving 
vortlileaB,  plaintiff^  lost  the  lot,  with  valuable  improvements  by  them  placed 
thereon,  and  that  their  business  of  hotel  keeping  conducted  thereon,  and  of 

Btieet  grading  connected  therewith,  was  destroyed,  etc. :  Held,  that  demurrer 
for  niajoinder  of  phdntiffo,  lies;  that  the  monev  paid  for  the  lot,  the  lot  itself, 
and  the  business,  are,  on  the  face  of  the  compjaint,  common  property,  there 
being  no  averment  that  the  wife  had  any  separate  interest  in  the  money  or  in 
fiiebwiness.    SarreU  v.  Theksbwy,  18  GaL  334. 

23.  When  taoflband  and  wile  may  jdn  or  be  Joined.— The  Practice  Aot 
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gives  to  a  mairied  woman  the  right  to  sue  vithoat  her  hnsbaixd,  where  the 
action  concerns  her  separate  estate.     Snyder  y.  WM,  3  Cal.  83. 

24.  The  Practice  Act  permits  the  wife  to  sue  alone  when  the  action  is 
between  herself  and  her  nusband.  If  it  is  neoessanr  to  introduce  other  pcur* 
ties,  their  introduction  cannot  affect  her  rights.   Kashaw  y.  Kashaw,  3  Cal.  312* 

25.  In  the  exceptional  cases  mentioned  in  section  seven  of  the  Practice  A.ct^ 
the  statute  is  not  obligatory  on  the  wife  to  sue  or  defend  alone;  it  confers 
only  a  privilege  which  in  many  cases  it  maybe  important  for  her  to  assert- for 
the  protection  of  her  interasts,  and  in  the  exercise  of  which  the  fullest  liberty 
should  be  accorded  her.  When  the  action  concerns  her  separate  property, 
and  is  not  between  herself  and  her  husband,  she  may  sue  with  or  without 
him.     Van  Maren  v.  Johnson^  15  Cal.  308. 

26.  When  the  action  concerns  the  separate  property,  she  may  seek  the  aid 
of  the  Court  with  or  without  the  aid  of  her  husband.    Id, 

27.  Where  the  wife  executed  and  delivered  to  defendant  a  deed  of  her  sepa- 
rate property  in  consideration  of  his  promise  to  pay  her  five  hundred  dollars, 
and  sues  for  the  money,  alleging  that  it  has  not  been  paid,  and  that  she  has 
never  consented,  orally  or  in  writing,  that  her  husband  might  recdve  or  use 
it:  Hddy  that  although  his  misjoinder  as  plaintiff  is  not  ground  of  demurrer, 
still,  if  the  money  has  been  paid  to  him,  that  fact  may  constitute  a  defense  to 
the  action.    Kays  v.  Phelan,  19  Cal.  128. 

28.  In  an  action  brought  to  recover  the  purchase  money  of  a  lot  belonging 
to  a  married  woman  as  her  separate  property,  the  husband  may  join  withlier^ 
but  his  nonjoinder  is  not  a  ground  for  demurrer.    Kays  v.  Fhdan^  Oct.  1861. 

29.  The  husband  of  a  married  woman  is  properly  joined  with  her  as  a  par^ 
defendant  in  an  action  upon  a  partnership  obligation  contracted  by  the  wife 
and  third  persons  as  partners  previous  to  the  marriage  and  while  she  was  a 
/(Stnme  soU.    Keller  v.  Micks,  22  Cal.  i57. 

30.  The  fact  that  a  wife  executes  a  mortgage  with  her  husband,  is  a  suffi- 
cient reason  for  making  her  a  party  defendant  along  with  her  husband  in  an 
action  to  foreclose  the  same  without  any  allegation  as  to  her  interest  in  the 
property  mortgaged.    Anthony  v.  Nye,  30  Cal.  401. 

31.  llie  wife  may  join  with  her  nusband  as  co-plaintiff  in  an  action  to 
recover  possession  of  her  separate  estate,  but  is  not  required  to  do  so.  8he 
may  sue  alone.    Caidermood  v.  Pyser,  31  Cal.  333. 

32.  If  the  promissory  note  is  the  separate  property  of  the  wife,  snit  may 
be  brought  on  it  in  her  name  alone,  or  tne  husband  and  wife  may  sue  jointly. 
Corcoran  v.  Doll,  32  Cal.  82. 

33.  "Wife,  y^hen  ahe  must  be  sued  alone. — In  an  action  against  a  mar- 
ried woman,  alleged  to  be  a  sole  trader  under  the  Act  of  Apm,  1852,  on  a 
contract  executed  by  her  as  such,  it  is  improper  to  join  her  husband  with  her 
as  defendant,  and  a  complaint  so  drawn  is  demurraole.  McKune  v.  McGar- 
wy,  6  Cal.  497. 

34.  In  an  action  brought  by  a  mairied  woman  concerning  property  belong- 
ing to  her  as  sole  trader,  under  the  Act  of  1852,  the  husband  need  not  be 
joined.    GvUman  v.  ScanneU,  7  Cal.  455. 

35.  A  married  woman  who  became  a  sole  trader  under  the  Act  of  1852,  for 
the  purpose  of  keeping  a  pubUc  house  and  farming,  could  lawfully  execute 
and  dehver  in  her  own  name,  a  Valid  promissory  note,  for  the  purchase 
money  of  land  conveyed  to  her  for  use  in  said  business,  and  could  also  exe- 
cute, m  her  own  name,  a  valid  mortgage  on  the  same  to  secure  the  purchase 
money.    Camden  v.  MuUen,  29  Cal.  564. 

36.  Prochein  ami  diaoarded.-— The  object  of  the  act  is  to  take  away  the 
necessity  of  suing  by  prochein  ami,  and  beinff  a  remedial  statute,  must  be 
beneficially  construed.    Kashato  v.  Kashaw,  3  Cal.  312. 

37.  A  judsment  for  costs  may  be  rendered  against  a  married  woman. 
Leonard  v.  Ibumsend,  26  Cal.  442. 

§  8.  JjT  husband  and  unfe  be  sued  together^  the  wife  mat/  de- 
fend. 
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If  a  husband  and  wife  be  sued  together,  the  wife  may  de- 
fend for  her  own  right. 

ipplicable  to  Justices*  Courts. 

1.  Where  the  defense  of  the  wife  is  a  speoial  one,  she  can  defend  for  her 
own  righti  as  weU  when  sued  jointly  as  if  the  trial  was  separate.  Duprex  t. 
Ihiprex,  5  Gal.  387. 

2.  "^en  the  wife  is  made  a  party  defendant  with  her  hnsband,  it  is  no  ob- 
jection to  the  right  of  the  plaintiff  to  recover,  that  the  wife  was  denied  the 
benefit  of  a  separate  trial.    Id, 

3.  To  enable  her  to  defend  in  her  own  right,  she  mndt  possess  as  defendant 
the  lights  of  Bk/emme  sole,  and  be  able  to  moke  as  binding  admissious  in  writ- 
ing in  the  action  as  other  parties.    AUkrson  t.  BeU,  9  Cal.  315. 

§  9.  Infant  to  appear  by  guardian. 

When  an  infant  is  a  party,  he  shall  appear  by  guardian^ 
who  may  be  appointed  by  the  Court  in  which  the  action  is 
prosecuted,  or  by  a  Judge  thereof,  or   a  County  Judge. 

Applicable  to  Justices'  Courts.  Bee  K.  Y.  Code,  $  115.  For  San  Francis- 
co, see  Bules  of  Court,  XXX,  XXXI.  XXXII. 

1.  Where  a  wiU  appoints  a  guardian,  there  is  no  necessity  for  the  issuance 
of  any  letters  of  guardianship  to  authorize  Uie  guardian  to  act.  The  guard- 
iitt's  authority  comes  directly  from  the  wiU.    Norris  y.  Harris^  15  Cal.  255. 

2.  The  Court  has  no  right  to  appoint  a  guardian  ad  lUem,  until  the  infant  is 
propCTly  brought  into  Court.    Cfray  v.  Paimer,  9  Cal.  616. 

3.  Where  the  interest  of  the  minor  requires  it,  the  Court  in  which  an  ac- 
tion is  pending  will  appoint  a  guardian  ad  litem,  eyen  though  the  minor  may 
have  a  general  guardian.    Gronfier  y.  Puymisol,  19  Cal.  629. 

4.  In  suit  for  partition  against  infants  who  appeared  by  guardians  ad  lUem, 
and  answered'  denying  that  plaintiff  was  owner,  and  that  one  W,  was  of  a 
portion,  and  the  Court  rendered  a  decree  foreyer  barring  aU  defendants  of 
any  claim  to  the  premises  :  Hdd,  said  decree  to  be  coram  nonjudice  and  yoid; 
that  the  guardians  ad  litem  had  no  power  to  admit  awa^  by  their  answer  the 
li^ts  of  the  infants,  and  the  Court  had  no  power  to  ^ve  effect  to  such  ad- 
mission, as  it  is  a  matter  not  within  the  scope  of  their  appointment,  or  the 
porriew  of  the  complaint.     Waterman  y.  Lawrmoe,  19  Cal.  210. 

^  5.  Guardians  ad  litem  appointed  to  represent  an  infant  in  a  case  of  parti- 
tion, haye  power  to  defend  for  the  infant  solely  against  the  claim  set  up  for 
partition  of*  the  common  estate;  and  their  acts  TOyond  this  special  limited 
power  are  yoid.    Id, 

6.  Under  our  statutes,  the  disability  of  infancy  attaches  as  weU  to  a  femrM 
wvert  under  age,  as  to  a  femme  sole,  subject  only  to  the  Act  of  1858,  108; 
vhich  makes  married  women  under  eiehteeen,  and  married  with  the  consent 
of  their  parent  or  gimrdian,  of  fuU  and  lawful  age.  Magee  y.  Welsh,  18  Cal. 
loo. 

7.  A  general  guardian  of  an  infant  has  authority  to  institute  an  action  on 
behalf  of  his  ward,  and  where  the  body  of  the  complaint  shows  the  general 
goardianship  of  the  plaintiff;  a  mistake  in  the  designation  of  the  plaintiff  as 
goardian  oaHiem  in  ue  title  of  the  action  is  one  of  no  importance.  Spear  t. 
Ward,  20  Cal.  660. 

8.  A  guardian  of  an  infant  cannot  sue  in  his  own  name  to  recoyer  money 
doe  the  infant.  Such  action  must  be  brought  in  the  name  of  the  infant  by 
bis  guardian.    Fox  y.  iHnor,  32  Cal.  111. 

9.  When  the  in&nt  heir  was  sued  upon  a  specially  obligation  of  the  ancestor 
chaigeable  upon  the  inheritance,  he  might  pra^  that  the  proceedings  be  stayed 
until  he  should  attain  his  majority.  This  priyilege  was  confined  to  the  heir 
akme^  and  did  not  extend  to  deyisees.    Joyce  y.  McAvoy,  91  CaL  279. 
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10.  Courts  of  equity,  m  cases  where  the  equity  depended  apon  the  liabflity 
of  tiie  heir  to  pay  oat  of  the  deaoended  assets  adopted  a  similar  practice ;  and 
in  a  certain  class  of  cases  affecting  the  title  of  infants  to  real  estate,  by  a  kind 
of  analogy  to  this  practice,  courts  of  eqxdty  adopted  another  mle  by  which 
a  clause  was  inserted  in  the  decree  giving  the  infant  a  day  after  becoming  age 
to  show  canse  against  ii    Id, 

§  10.  Ouardiany  hew  appointed. 

The  guardian  shall  be  appointed  as  follows  : 
1st.  When  the  infant  is  plaintiff,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years  ;  or  if  under 
that  age,  upon  the  application  of  a  relative  or  friend  of  the 
infant. 

2d.  When  the  infant  is  defendant,  upon  the  application  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years,  and  apply 
within  ten  days  after  the  service  of  the  summons ;  if  he  be 
under  the  age  of  fourteen,  or  neglect  so  to  apply,  then  upon 
the  application  of  any  other  party  to  the  action,  or  of  a  rela- 
tive or  friend  of  the  infant. 

Appticable  to  Jostioes'  Gonrts.    N.  Y.  Oode,  $  116,  AbK  Forms,  Na  66-98. 

1.  The  proyisions  of  this  and  the  preceding  section  relating  to  the  appoint- 
ment of  guardians  adlUem,  where  infants  are  parties,  only  apply  where  there 
is  no  general  guardian,  or  where  he  does  not  adk  Oronfier  y.  Fuymisol,  19 
Oal.629. 

2.  A  general  guardian  of  an  infant  has  authority  to  institute  an  action  on 
behalf'  of  his  wwrd,  and  where  the  body  of  the  complaint  shows  the  general 
guardianship  of  the  plaintiff,  a  mistake  in  the  designation  of  the  plaintiff  aa 
guardian  aa  litem  in  the  title  of  the  action,  is  one  of  no  importance.  Spear  t. 
Ward,  20  Cal.  659. 

§  11.  FcUher  or  mother  may  mmniam  action  for  injury  to  chUd. 

A  father,  or  in  case  of  his  death  or  desertion  of  his  family, 
the  mother,  may  maintain  an  action  for  the  injury  or  death 
of  a  child  ;  and  a  guardian  for  the  injury  or  death  of  his  ward* 

Applicable  to  Justices'  Ck>urt8.  See  Hittell's  Dig.  Par.  2326-2327 ;  aama 
Stat.  1862,  447. 

1.  The  eleventh  section  of  the  Practice  Act,  which  proyides  that  the  father, 
or,  in  case  of  his  death  or  desertion  of  his  family,  the  mother,  may  TnAiTifjuiTi 
an  action  for  the  injury  or  death  of  a  child,  and  a  guardian  for  the  injury  or 
death  of  his  ward,  does  not  create  a  right  of  action  where  none  existed 
before,  but  merely  desi^ates  the  persons  uy  whom  an  action,  for  the  causes 
therein  mentioned,  which  then  existed,  or  might  thereafter  be  created  b^ 
statute,  should  be  brought.    Kramer  y.  ifarket  Streei  It.  R,  Co,,  26  Gal.  435. 

2.  At  the  time  the  Practice  Act  was  x>asBed,  the  death  of  a  person  consti- 
tnted  no  cause  of  action;  and  the  eleventh  section  of  that  Act,  so  far  as  it 
designates  the  parties  by  whom  an  action  for  the  death  of  a  person  may  be 
brought,  is  repealed  by  the  Act  of  1862,  which  provides  that  "  every  such 
action  shall  be  brought  bv  and  in  the  names  of  the  personal  representatiyes 
of  such  deceased  person.'     Id, 

3.  A  dvil  action  for  damages  for  the  death  of  a  person  per  se,  cannot  be 
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namlaiiied  by  any  one  at  common  lav ;  and  in  this  State  it  can  be  maintained 
only  by  the  administrator  or  executor  of  the  deceased.    Id. 

4.  An  action  for  the  death  of  a  person  can  only  be  maintained  in  this  State 
l^  nrtae  of  the  nro^isions  of  the  Act  entitled  '*  An  Act  requiring  compensa- 
tion for  causing  aeath  by  nrrongfol  act,  neglect,  or  default  '* — ^pas^d  April  26, 
1862.    (Statutes  of  1862,  p.  M7.) 

§  12,   WAo  may  be  joined  as  plaintiff's. 

All  persons  having  an  interest  in  the  subject  of  the  action 
and  in  obtaining  the  relief  demanded,  may  be  joined  as 
plaintiffs,  except  when  otherwise  provided  in  this  Act. 

N.  Y.  Code,  $  117.    Applicable  to  Justices'  Courts. 

1.  See  further  $4,  anUj  "Beal  parties  in  interest,"  for  proper  parties 
plaintiif. 

2.  AilmintoUaloiB  may  sue,  wIiail — See  $  6,  cmie. 
8.  Action  to  quiet  title  to  land. — See  post,  $  254, 

4.  GeneraUy. — A  biU  in  equity  is  not  multifarious  if  there  is  a  common 
liability  in  the  defendants,  and  a  common  interest  in  the  plaintiifiEs,  or  if  the 
interest  of  the  plaintiffs  are  the  same,  and  the  defendants  have  not  a  co- 
atensiye  common  interest,  but  their  interests  are  acquired  under  different 
instrnments  from  the  same  source  of  title.     Wilson  y.  Castro,  31  Gal.  420. 

5.  Parties  who  have  a  common  interest  in  annulling  a  patent,  although  they 
hftTe  no  joint  interest  in  the  land  adverse  to  the  patentee,  may  be  joined  as 
^sintifb  in  action  to  procure  its  cancellation.    People  y.  MomU,  26  Gal.  352. 

6.  K  A  enters  into  a  contract  with  B,  for  tiie  conveyance  of  a  tract  of  land, 
whereby  B  acquires  a  right  to  a  conveyance  of  the  entire  tract,  and  B  after- 
wards assigns  to  two  or  more  persons,  giving  to  each  a  separate  conveyance  of 
his  equitable  title  to  distinct  and  separate  parcels  of  the  land,  tiie  assignees  of 
B  may  maintain  a  joint  action  against  A  for  a  speciffc  performance  of  the 
contract.    Own  v.  Frink,  24  Gal.  177. 

7.  If  private  citizens  have  an  interest  in  the  lands  ^[ranted  by  a  patent,  and 
are  threatened  with  injury  by  the  patent,  the  information  should  be  filed  in  the 
name  of  one  or  more  of  such  persons,  provided  they  are  without  adeouato 
remedy  at  law  ;  and  in  such  case  the  relator's  personal  complaint  ^omd  be 
joined  to  and  incorporated  with  the  information.  Peopley.  StraUon,  25  Gal.  244. 

8.  Several  persons  may  be  joined  as  plaintifiis  to  enforce  their  liens  in  the 
rait  under  the  Mechanic's  lien  Law,  althou^  there  is  no  community  of  interest 
betweeen  them.  BaH>erY,  Beynolds,  Oct.  T.  1867:  and  see  Owen  v.  Frinkf 
24  CaL  177,  where  it  is  stated  that  the  general  rtUe  is,  that  unconnected  parties 
may  join  in  brin|^ng  a  bill  in  equity,  where  there  is  one  connected  interest 
among  them  all,  centering  in  the  point  in  issue  in  the  cause. 

9.  Agent;  wlien  he  may  sua— The  note  sued  on,  payable  to  the  plaintiff, 
atthoQgh  it  describes  him  as  an  agent  for  another,  does  not  take  away  the  right 
of  the  agent  to  sue  in  his  own  name  at  law.    Ord  v.  MbKee,  5  Gal.  515. 

10.  "Vlliere  two  persons  were  employed  by  the  claimants  of  a  tract  of  land 
imder  a  Mexican  grants  as  agents  to  procure  a  confirmation  of  the  grant  in  the 
United  States,  and  services  are  thus  rendered,  it  is  individual  in  its  character, 
and  separato  actions  may  be  maintained  by  such  agent  for  his  expenses  thus 
incoired.    Conner  v.  Hutchinaon,  12  Gal.  127. 

11.  An  agent  to  whom  a  c^eck  is  made  payable  in  his  own  name  may  main- 
ton  an  action  thereon,  though  the  debt  be  due  to  his  principal.  2  Bosw.  471; 
Jbft  V.  JacobaoUf  5  Bosw.  514. 

12.  A  sheriff  who  has  attached  property  belonging  to  the  defendant  in  the 
handi  of  a  third  person,  may  bring  any  action  necessary  to  obtain  possession 
of  nichnroperty.    Keliy  v.  Brensing,  32  Barb.  601. 

13.  Where  the  principals  are  minors,  it  was  held  that  the  agent  might  sue 
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upon  a  contract  made  with  him  as  sach,  and  by  which  he  was  personally  bound, 
without  any  asaigmnent  from  the  principals.    Nelson  ▼.  Nixon,  18  Abbott,  104. 

14.  The  nncontroYerted  allegations  in  a  complaint  of  a  sale  of  goods  by  the 

Slaintiff  as  the  factor  or  agent  of  his  principal,  and  the  promise  of  the  defen- 
ant  to  pay  the  plaintiff  for  them,  are  sumcient  to  Test  the  plaintifr  with  a 
right  to  collect  and  sue  for  the  price  in  his  own  name.  Beuly  y.  Cook,  22 
How.  93. 

15.  The  agent  of  a  foreign  corporation  may  maintain  an  action  in  his  own 
name  upon  a  subscription  note  payable  to  the  plaintiff,  as  *'ezecutiye  agent  of 
the  company  for  stook  of  the  corporation  to  do  issued  to  the  signer.'*  Oon- 
sideraTd  y.  Brisbane,  22  N.  Y.  389. 

16.  Agen^  vrhen  he  cannot  sue. — ^An  agent,  ordinarily,  cannot  sue  in  his 
own  name  in  respect  to  the  subject-matter  of  his  agency,  and  this  rule  applies 
to  consignees  and  indorsees  of  bills  of  lading,  when  they  are  in  truth  but  the 
agents  of  the  shippers.  lAneker  y.  Ayeshfora,  1  Gal.  75.  H  purchased  goods 
of  P  and  M,  which  were  consigned  to  P,  an  agent;  H  failing  to  pay  for  the 

foods  upon  deiiyery,  P  brought  an  action  to  recoyer  the  purchase  money; 
Idd,  that  P  had  no  right  of  action  in  his  own  name.  Sembie,  if  the  purchase 
had  been  made  directiy  from  P,  although  the  goods  belonged  to  another,  tiie 
rule  would  be  different.    PhUlips  y.  Htnshaw,  o  Gal.  509. 

17.  A,  of  Liyerpool,  shipped  certain  goods  to  San  Francisco,  and  indorsed 
the  bills  of  lading  to  Uie  plaintiff,  his  agent,  and  became  a  bankrupt  before  the 
arriy^  of  the  goods.  Hetd,  it  appearing  on  the  face  of  the  complaint  that  the 
plMutiff  was  a  mere  naked  agent  of  the  shippers,  that  he  could  not  recoyer 
the  goods  in  his  own  name  of  the  master  of  the  sMp,  who  claimed  to  hold  the 
goods  for  the  assignment  in  bankruptcy  of  A.    lAnMcer  y.  Ayeskford,  1  Gal.  78. 

18.  The  indorsement  of  a  bill  of  lading  prima  fade  yests  uie  property  in 
the  goods  mentioned  therein  in  the  indorsee,  but  a  bill  of  lading  is  not  a  nego- 
tiable instrument,  so  far  as  to  enable  an  indorsee  who  has  no  property,  either 
general  or  special,  in  the  goods,  and  no  lien  thereon  for  adyance  or  otherwise, 
to  sue  the  master  of  the  ship  in  his  own  name  for  non-dehyery  of  the  goods, 
when  it  appears  on  the  face  of  the  complaint  that  the  plaintm,  the  indorsee, 
is  a  mere  xiaked  agent  of  the  shippers.    Id, 

19.  When  the  principal  may  sne  on  contracts  made  with  the  cigenta. 
A  principai  may  sue  in  his  own  name  on  a  contract  in  writing  made  and 
signed  by  his  agent  without  disclosing  his  principal;  but,  in  order  to  maintain 
the  action,  the  principal  must  show  the  agency,  and  the  power  of  the  agent 
to  bind  him  at  tne  time.  But,  in  such  a  case,  the  defendant  may  make  the 
same  defenses  against  the  newl^  discoyered.  principal  as  he  comld  against  the 
agent  witii  whom  he  dealt  as  principal.    Ruix  y.  Norton,  4  Gal.  358. 

20.  Under  the  one  hundred  and  fifty-fourth  section  of  the  Act  of  1856  (370), 
the  person  entitled  to  recoyer  the  penaltjr  is  the  party  who  contracts  or  offers 
to  contract  for  the  transmission  of  the  dispatch.  He  m^y,  probably,  do  this 
by  his  agent  or  seryant.  But  when  the  contract  is  made  by  a  party  as  agent 
of  another,  in  order  to  fidye  a  right  of  action  to  the  principal,  the  fact  of 
agency  must  be  shown.     Thum  y.  AUa  Tdegraph  Co,,  15  Gal.  472. 

,  21.  A  principal  has  a  right  to  waiye  a  tort  against  his  factor,  and  bring  an 
action  to  compel  him  to  account,  and  for  the  net  proceeds  arising  from  the 
sales,  when  the  plaintiff  can  only  recoyer  the  net  proceeds  of  sales  effected  bv 
him,  after  deducting  necessary  charges  and  commissions.  Lubert  y.  Chauv^ 
ieau,  3  Gal.  462. 

22.  The  owner  of  a  ship  chartered  by  and  in  the  name  of  his  agent,  ma^Tt 
although  he  is  not  mentioned  in  the  charter  party,  be  shown  by  extrinsic  eyi- 
dence  to  be  the  principal  in  the  contract,  and  will  be  aUowed  to  ayail  himself 
of  its  proyisions.    Brooks  y.  Minium,  1  Gal.  482. 

23.  Assignee  and  indorsee. — ^An  assignment  of  a  contract  as  a  security 
for  a  debt,  and  also  in  consideration  of  a  coyenant  not  to  sue  upon  the  debt, 
entities  ti^e  assignee  to  sue  on  the  contract  in  his  own  name.  Warner  v. 
Wilson,  4  Gal.  310. 

24.  An  agreement  to  pay  a  certain  swn  of  money  to  a  defendant,  if  he 
would  withdraw  his  defense  to  a  suit,  is  assignable,  and  such  assignment 
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rires  a  right  of  action  in  the  name  of  the  Msignee.    Qraiy  ▼.  Qanistm,  9  Gal. 

25.  Under  onr  statute  of  April,  1850,  the  holder  of  a  non-negotiable  note 
has  a  rigiht  of  action,  not  only  ftgainBt  his  immediate  assignor,  bat  also  against 
preTioQB  assizors;  in  short,  against  every  person  from,  whom  the  note  has 
passed  by  assignment.    UamiiUm  y.  MeDonala,  18  Gal.  128. 

26.  To  enable  the  assignee  of  a  judgment  to  sae  on  the  iqfypeal  bond  filed  in 
the  eanse,  he  mnst  have  an  assignment  of  the  bond.  Moaes  t.  TAome,  6  Gal.  88. 

27.  Personal  property  beyond  the  limits  of  this  State,  assigned  in  tmst  to 
pay  the  creditors  of  uie  assignor  and  assignee,  both  reeianig  and  being 
at  the  time  in  the  foreign  jnrismctlon  where  the  property  was,  and  possession 
bein^  taken  by  the  latter,  Tests  in  the  assignee  accordmg  to  the  i»  lotA,  imd 
his  title  will  be  maintained  here  against  execntion  oreditors  of  the  assignor. 
Forbes  y.  Sccmnel,  13  Gal.  242. 

28.  The  holder  of  negotiable  paper,  indorsed  before  matoriirf ,  is  supposed 
to  be  the  bona  fide  owner  of  the  same,  and  all  intendments  are  m  fayor  of  his 
ri^t.    Pdhner  y.  Goodwin,  5  Gal.  458. 

29.  The  presumption  of  the  law  is  in  fayor  of  such  holder,  to  rebut  which 
it  is  necessary  to  show  by  competent  testimony  that  he  is  not  the  bona  fide 
holder,  or  that  the  note  was  not  indorsed  until  after  maturity,  or  some  oUier 
&ct  from  which  the  law  will  imply  a  fraud.    Id. 

30.  Under  our  system  of  practice,  an  action  maybe  brought  in  the  name  of 
the  asmraiee  as  the  party  beneficially  interested.    WkeaUeu  y .  Strobe,  12  Gal.  98. 

81.  Wnere  B  sells  and  deliyers  to  G  certain  personal  property,  with  an 
agreement  then  made  that  G  is  to  re-sell  and  re-deliyer  upon  B's  executing 
and  deliyering  to  G  certain  notes,  and  B  subsequently  tenders  these  notes  and 
dpmands  the  property,  and  G  refuses  to  take  the  notes  or  surrender  the  prop- 
erty, <'<^  the  whole  transaction  on  the  part  of  G  was  a  fraud,  his  intention 
being  .to  get  hold  of  and  keep  the  property:  Held,  that  the  tender  of  the 
notes  did  not  yest  the  ownership  thereof  m  G,  and  that  he  cannot  sue  on 
them;  tluit  the  fraud  takes  the  case  out  of  the  rule  that  a  tender  of  specifio 
personal  property  yests  the  titie  thereto  in  the  tenderee.  LamoU  y.  BuUer, 
18Gsl.  32. 

32.  An  awrigument  by  a  creditor  of  a  portion  of  a  debt  does  not  make  the 
Msi^nae  a  joint  owner  of  the  whole  debt,  and  he  is  not  a  necessary  party  to 
a  suit  for  its  recovery.    Leeae  y.  Sherwood,  21  Gal.  152. 

33.  An  absolute  assigmment  of  a  demand  enables  the  assignee  to  sue  f ot 
and  recoyar  the  whole  debt,  even  though  by  the  assifipiment  he  acquired  only 
a  portion  of  the  demand.    Oradwokl  y.  Harris,  29  Gal.  150. 

34.  Where  a  new  promise  is  made  to  the  payee  of  a  promissory  note,  the 
indorsee,  to  whom  the  note  is  afterwards  transxerred,  may  maintaliri  an  action 
i^on  it.  He  succeeds,  in  such  cases,  to  the  rights  of  the  payee.  Same  rule 
holds  where  a  new  promise  is  relied  on  to  obviate  a  dischiuge  in  insolvency. 
JSmUh  V.  IUckman4,  19  Gal.  476. 

35.  Bill  of  Iiad^— Where  a  suit  is  brought  upon  a  bill  of  hiding  to  the 
Bhiatiif  jointly  with  another,  the  plaintifif  has  no  sepaxate  cause  of  action. 
Majfo  y.  StanAwry,  3  Gal.  466. 

36.  ContxaotB.— Where  a  joint  contract  was  made  bv  M  and  G  for  the 
purchase  of  a  quantity  of  flour  of  defendants,  and  the  defendants  delivered 
one  portion  of  the  flour  to  M  and  another  to  G  on  their  respective  orders, 
and  reoeived  payment  for  the  same  from  them  severally,  and  setiled  with  G, 
and  then  canceiied  the  contract  with  repaid  to  him,  and  M  afterwards  sued 
for  damages  alleffed  to  have  been  sustained  by  him  alone  on  the  contract : 
JSeici,  Hiat  if  plamtiff  relied  upon  the  original  contract  between  him  and  G, 
and  the  defendants,  he  could  not  sue  without  joining  G  in  the  action.  Jfe- 
(Hfunyy.  Mborhead,  3  Gal.  267. 

37.  where  T  and  G  executed  a  joint  lease  to  L  to  certain  premises,  and 
it  was  specifled  in  the  lease  that  twenty  dollars  rent  should  be  paid  to  T  and 
twenfy  dollars  to  G,  and  on  breach  of  the  terms  of  the  lease  on  the  part  of 
tiie  lessee,  T  and  G,  the  lessors,  brougjit  a  joint  suit  to  recover  the  rent  and 
restitution  of  the  premises  :  Hdd,  that  there  was  no  misjoinder  of  parties 
plaintiff.     Treat  and  Fhvoer  v.  lAddeU,  10  Gal.  302. 
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38.  Conntias. — Suit  brought  for  or  aflaiziBt  a  oonnty  shall  be  by  or  in  the 
name  of  sach  cotinty.  Statutes  of  lo54,  p.  194;  Wood's  Dig.,  p.  249,  Art. 
1377. 

39.  A  oountr  is  a  corporation,  and  is  the  proper  party  jdaintiff  to  object  to 
a  contract  made  by  the  Board  of  Supervisors  for  ouilding  a  jail.  Smith  ▼. 
Myers,  15  Cal.  33. 

40.  The  people  of  a  county  are  not  a  corporation,  nor  are  they  recognized  in 
law  as  capable  of  suing  or  being  sued.    Id.  34. 

41.  Under  the  Act  of  April,  1854,  counties  have  the  right  of  prosecnting 
and  defending  actions  in  the  same  manner  as  individuals.  Placer  County  y. 
Astm,  8  Cal.  305. 

42.  An  action  upon  a  recognizance  given  in  a  criminal  case  is  properly  com- 
menced in  the  name  of  the  county  as  plaintiff.  Mendocino  County  y.  Lamar, 
30  Gal.  627. 

43.  Ck>unties  are  quasi  corporations,  and  can  sue  and  be  sued.  Price  y .  iSoc- 
ramenio  County,  6  Cal.  254. 

44.  An  action  against  a  defaulting  Treasurer  and  his  sureties  for  money  be* 
longing  to  the  county  of  Sacramento,  if  the  defalcation  occurred  after  the 
passage  of  the  Act  of  April  25,  1863,  providing  for  the  goyemment  of  the 
coun^  of  Sacramento,  is  properly  brought  in  the  name  of  the  Bourd  of 
Supervisors  of  the  county  of  Sacramento,  instead  of  that  of  the  People  of 
tiie  State  of  Califomia.    aacramento  County  y.  Bird,  31  Gal.  66. 

45.  If  the  complaint  on  the  official  bond  of  a  County  Treasurer  ayers  that 
the  money  for  which  the  Treasurer  is  in  default  belongs  to  the  county,  the 
action  is  properly  brought  in  the  name  of  the  county.  Mndocino  County  y. 
Morris,  32  Cal.  145. 

46.  An  action  may  be  brousht  in  the  name  of  a  county  to  recoyer  money 
belonging  to  the  general  fund  of  the  county.  8olano  Co.  y.  Nevil,  27  Cfd. 
468.    See  the  case  of  Sharp  y.  The  County  of  Contra  Costa,  Oct.  T.,  1867. 

47.  CountLea,  actioDB  by  and  againat— Hittell's  Dig.,  paragraphs  1207, 
1212.    See  further  ante.  No.  38. 

48.  ZQectment. — ^Actions  of  ejectment  must  be  prosecuted  in  the  name  of 
the  real  party  in  interest.    Ritchie  y.  DoHand,  6  Cal.  33. 

49.  In  ejectment  for  common  property,  the  action  should  be  in  the  name  of 
the  husbukd  alone.  But  if  the  wife  be  joined,  the  misjoinder  is  no  ground  of 
nonsuit  on  the  trial,  though  it  would  be  sround  of  demurrer  if  the  defect  ap- 
peared on  the  face  of  the  complaint,  or  for  motion  to  dismiss,  as  to  the  vnfe, 
on  the  trial.    MoU  y.  SmUh,  16  Cal.  533. 

50.  In  this  State,  all  the  property,  both  real  and  personal,  belonging  to  tiie 
estate  of  a  deceased  person,  goes  into  the  possession  of  the  admuustrator, 
who  is,  therefore,  a  necessary  party  to  all  suits  affecting  it.  Sarwood  y. 
Marye,  8  Cal.  580;  and  see  further  ante,  $  6,  No.  2. 

51.  The  statute  which  gives  the  possession  and  control  of  real  property  be- 
longing to  intestates  to  their  administrators,  until  administration  of  the 


tate  and  distribution  of  the  property  are  had,  only  applies  to  cases  arising 
since  the  statute  was  passed.    Soto  y.  Kroder,  19  Cal.  87. 

52.  In  this  State,  a  plaintiff  claimlug  as  heir-at-law  can  recoyer  in  an  ac- 
tion of  ejectment  vrithout  an  entry  upon  the  premises  after  the  death  of  his 
ancestor.  It  is  sufficient  that  he  show  his  titie  as  heir  to  the  premises  de- 
manded.   Id, 

53.  A  tract  of  land  was  held  by  several  tenants  in  common,  and,  on  parti- 
tion, a  certain  portion  was  set  apart  and  quit-claimed  to  plahitiff,  represent- 
ing M,  who  had  conyeyed  to  plamtiff  as  security  for  indorsements.  Anotixer 
portion  of  the  land  was  set  apart  and  quit-claimed  to  H.  The  portion  t^ua 
receiyed  by  H  was  subsequentiy  conyeyed  to  plaintiff,  and  embraces  the  land 
in  controyersy.  EJdd,  tnat  plaintiff  is  not  mortoagee  of  the  premises; 
that  eyen  if  he  held  the  premises  conveyed  by  H  to  him  as  security  for  the 
indorsements  of  M,  it  was  as  trustee  of  the  legal  title;  that  the  titie  had 
passed  from  H,  and  had  neyer  been  in  M,  except  of  an  undivided  intereat 
before  the  partition,  and  was,  therefore,  in  plaintiff^  who  could  mAiyr^in 
ejectment.    Seaward  y.  MaloUe,  15  Cal.  304. 
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54.  AH  persons  holding  as  tenants  in  oommon,  joint  tenants,  or  ooparoen- 
6E8,  or  any  nnmber  less  than  all,  may,  jointly  or  severally,  bring  or  defend 
any  dyil  action  for  the  enforcement  or  protection  of  the  rights  of  such  party. 
Statotes  of  1857,  62. 

55.  One  tenant  in  common  may  sne  a  party  in  possession  hj  adyerse  claim, 
and  recover  the  premises,  if  plaintiff  represents  tne  better  title.  Collier  y. 
CorteU,  15  Cal.  183. 

56.  Such  grantee,  though  seized  in  fee  of  only  an  nndivided  interest  in  the 
particalar  parcel  of  land,  may  recover  in  ejectment  the  whole  of  that  parcel, 
as  against  all  persons  except  the  ori^nal  cotenant  and  his  grantees.  He  is 
entitled  to  the  possession  of  the  entire  premises  as  against  all  other  parties. 
Sfark  v.  BarreU,  15  Cal.  361;  20  Cal.  162;  21  Oal.  348. 

57.  A  non-resident  alien  may  doubtless  maintain  ejectment.  People  y. 
Bcgen,  13  Gal.  165. 

58.  The  heir  has  a  right  of  entry  npon  the  real  estate  left  by  his  ancestor, 
subject  only  to  the  statutory  right  of  the  administrator;  and  where  there  is 
no  Bdministrator  the  heir  can  maintain  ejectment  Updegrc^ffY,  Traak,  18 
Cal.  458;  Estate  of  Woodworth,  31  Gal.  604. 

59.  Bacecntor,  trustee,  etc. — Vide  6  6. 

60.  Father  or  mother.    See  §  11. 

61.  Foreolosare.— The  question  whether  the  plaintiff  had  the  right  to  go 
into  equity  and  foreclose  the  mortgage  given  to  the  principal  to  secure  the 
note,  depends  upon  the  fact  whether  he  was  really  interested  in  tiie  subject 
matter.    Ord  v.  JtfcXee,  5  Cal.  515. 

62.  Where  a  mortgage  is  given  to  secure  the  separate  debts  of  several  per- 
sons as  mortgagees,  it  is  a  several  security,  and  may  be  enforced  by  each  cred- 
itor, as  in  case  of  a  separate  mortgage.  But  when  other  parties  are  interested 
m  the  property,  the  Court  will  require  them  to  be  brought  in  before  ordering  a 
Mle  or  foreclosure.    Tk/Ur  v.  Treha  Water  Co.,  14  Gal.  212. 

63.  Where  thirteen  persons  made  a  joint  and  several  promissory  note,  paya- 
ble to  three  of  their  number,  and  all  joined  in  the  execution  of  a  mortgage  to 
Mcore  the  payment  of  the  note — ^the  plaintiflb  being  both  payers  and  payees  in 
the  note,  and  the  mortgagors  and  mortgagees  in  the  mortgage — and,  subse- 
quently, the  payees  of  Qie  note  brought  suit  against  the  other  maker»,  and  for 
a  foreclosure  of  the  mortgage :  Eeldt  that  the  suit  was  properly  brought,  and 
pUntlJb  were  entitled  to  a  judgment  of  foreclosure.  MuDoidU  v.  Jacobs^  10 
Cal.  387. 

64.  Where  an  assignment  of  a  note  and  mortgage  has  been  made  to  plaintiff 
to  indemnify  them  as  sureties  on  a  bail  bond  for  the  assignor,  and  where  suit  is 
then  pending  on  such  bond,  it  is  proper  for  them,  as  such  assignees,  to  institute 
soiton  the  note  and  mortgage ;  and  a  decree  of  foreclosure  in  such  case,  with 
duections  to  pay  the  money  into  Court,  to  await  the  further  decree  of  the  Court, 
is  proper,  or  at  least,  there  is  no  error  in  such  a  decree  to  the  prejudice  of  the 
defendants.    Hunter  A  Davis  y.  Levari  and  Wife,  11  Cal.  11. 

65.  A  mere  stranger,  who  voluntarily  pays  money  due  on  a  mortf;age,  and 
iUls  to  take  an  assignment  thereof,  but  allows  it  to  be  cancelled  and  discharged, 
cannot  afterwards  come  into  equity,  and  in  the  absence  of  fraud,  accident,  or 
mistake  of  fact,  have  the  mortgage  reinstated,  and  himself  substituted  in  the 
place  of  the  mortgagee.    Ouy  v.  Bu  Upreyy  16  Cal.  195. 

66.  A  note  was  executed  to  0,  as  the  agent  of  M,  and  the  mortgage  to  secure 
tte  note  was  made  to  M.  0,  under  a  contract  with  M,  was  entitled  to  one-half 
of  tiie  note  :  Beidf  that  0  having  a  right  to  the  note,  had  a  right  to 
foreclose  the  mortgage.    Ord  v.  JIfcJEee,  5  C^  516. 

67.  lYand. — An  action  founded  upon  a  fraud  cannot  be  maintained  by  a 
party  to  the  fhtud.    Dupuy  v.  WiUiamSf  26  Cal.  313. 

68.  Indonee.— See  ante,  assignee,  No.  23. 

69.  Infent— n<ie§9. 

70.  Iflanied  'WomaiL— Fide  §  7. 
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71.  B^moinder,  or  defect  of  partiee  plaintiff.    8ee  §  iO,  note  sab.  4. 

72.  Parties  plaintifL— See  farther,  "Real  party  in  interest,"  ante  §  4. 
*^  Causes  of  action  assignable."   Id.   Also  §  5. 

73.  Parti0B--Oiie  or  more  may  sue  for  all,  '^hen.— See  post,  §  14. 

74.  Party— "Wbo  should  be  joined  as  platntiff,  maybemadeadefendant, 
when.    See  post,  i  1 4. 

75.  Parties— All  "virho  are  miited  In  Interest;  should  be  made  plaintfft. 
See  postt  §  14. 

76.  Parties. — Court  to  order  parties  brought  in,  when.    §  17. 

77.  Partners. — Partners  cannot  sue  one  another  for  any  of  the  business  or 
undertalsings  of  the  partnership.  This  can  only  be  done  in  chancery  by  asking 
for  a  dissolution  and  an  account    Stone  y.  Fmise,  3  Cal.  292. 

78.  One  partner  cannot  sue  the  other  in  an  action  at  law.  The  remedy  is  by 
bill  in  equity  for  a  dissolution  and  an  account  Bamstead  v.  Empire  Mimng 
Company^  5  Cal.  299. 

79.  One  partner  cannot  sue  another  for  a  partnership  transaction,  without 
praying  for  an  account  and  a  settlement  of  the  partnership  transactions.  Bus- 
set  v.  Ford,  2  Cal  86. 

80.  One  partner  cannot  sustain  an  action  against  his  copartner  for  the  deliveij 
of  personal  property  belonging  to  the  partnership.  Buckky  v.  CarUde,  2  Cal.  420. 

81.  Priest — The  position  of  a  priest  who  appears  to  hare  charge  of  church 
property,  coupled  with  an  interest,  seems  to  be  nearly  analogous  to  that  of  a 
sole  corporation  in  England,  and  has  power  to  sue  as  an  inseparable  incident 
to  such  corporation.    SantUkm  y.  Moaes,  1  Cal.  94. 

82.  Real  party  In  interest,  plaintiff.  See  further  §  4  ante,  note  "  Real 
party  in  interest'' 

83.  Reoognizance.— See  ante,  title,  "  Counties." 

84.  Revirard. — An  agreement,  by  one  who  has  lost  property  by  fire  or  theft, 
to  pay  a  certain  sum  to  any  one  who  will  secure  the  arrest  and  conyiction  of 
the  criminal,  is  not  a  nude  pact}  but  may  be  enforced  by  a  person  performing 
the  seryice.    Ryer  y.  StocfajoeU,  14  Cal.  184. 

86.  The  state. — An  action  upon  a  duty  due  by  an  auctioneer  to  the  State 
under  a  special  statute,  not  being  a  prosecution,  but  a  ciyil  action  for  the  re- 
coyery  of  money  due  the  State,  is  properly  brought  in  the  name  of  the  State. 
State  y.  PouUerer,  16  Cal.  632.  In  the  absence  of  any  statute,  the  State  cannot 
be  sued,  and  a  judgment  against  her  is  erroneous.  The  People  y.  Tahnage,  6 
Cal.  256. 

87.  In  an  action  brought  to  annul  a  patent  for  land  sold  without  authority  of 
law,  the  State,  and  persons  who  haye  a  right  to  mine  on  the  land  under  the 
mining  laws  of  this  State,  may  be  joined  as  plaintifb.  People  y.  MorriU,  26  Cal. 
352  ;  WU8<m  v.  Castro,  31  Cal.  420. 

88.  The  Attorney-General  is  the  only  person  authorized  to  appear  for  the 
People  in  the  Supreme  Court,  and  a  priyate  person  cannot  at  his  election  use 
the  name  of  the  People  to  obtain  reoress  for  priyate  wrongs.  People  y.  Po- 
chtco,  29  Cal.  210. 

89.  If  tiie  State  has  no  interest  in  the  subject  matter,  an  information  on 
the  relation  of  the  Attorney-General,  on  behalf  of  the  State,  to  annul  a  patent 
cannot  be  sustained.    People  y.  Siratton,  25  Cal.  244. 

90.  Tenant  in  oonunon^ — $  1.  All  persons  holding  as  tenants  in  common, 
joint  tenants,  or  coparceners,  or  any  number  less  than  all,  may,  jointly  or 
seyerally,  bring  or  defend  any  ciyil  action  for  the  enforcement  or  protection 
of  the  rights  of  such  party.     Xjaws  of  1857,  p.  62. 

$  1.  Ajiy  two  or  more  persons  claiming  any  estate  or  interest  in  lands  under 
a  common  source  of  title,  whether  holmng  as  tenants  in  common,  joint  ten- 
ants, co-partners,  or  in  seyeralty,  may  unite  in  an  action  against  any  person 
claiming  an  adyerse  estate  or  interest  therein,  for  the  purpose  of  determining 
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Buch  adYerse  claim,  or  of  establishing  such  common  sonrce  of  title,  or  of 
dedaring  the  same  to  be  held  in  tmst,  or  of  removing  a  dond  npon  the  same. 
i  2.  ThiB  Act  shall  take  effect  immediately  on  its  passage.  Laws  of  1867-^i 
158. 

91.  A  tenant  in  common  of  lands,  employed  as  agent  by  special  agreement 
between  himself  and  co-tenant  to  take  charge  of  the  land,  make  sales  thereof 
at  certain  prices — ^receiying  a  commission  of  five  per  cent,  on  sales — ^may  sue 
bis  co-tenant  for  the  services  rendered,  in  respect  to  the  land,  ontside  of  selling 
it  Thompson  v.  Salmon,  18  Cal.  632.  Actions  for  the  diversion  of  the  waters 
of  ditches  are  in  the  nature  of  actions  for  the  abatement  of  nnisanoe,  and 
may  be  maintained  by  tenants  in  common  in  a  joint  action.  De  Johnson  v. 
Sm^Mia,  5  Cal.  151;  Parke  v.  KHham,  8  Cal.  79. 

92.  One  of  several  tenants  in  common  has  a  right  to  sne  alone  for  his 
iDffi€^.    CovUkatd  v.  TlmMT,  7  Cal.  38. 

93.  Tenants  in  common  in  a  mine,  each  owning  undivided  interests,  ao- 
qmred  at  different  times,  may  sne  jointly  to  racover  possession  of  all  of  their 
sevend  nndivided  interests.  OoSbery.  Fetl,  30  Cal.  481. 

94.  Tenants  in  common  can  nnite  in  this  State  by  statute  in  an  action  for 
the  possessioii  of  real  property,  and  the  executor  of  a  deceased  tenant  in 
«ommon  can  unite  with  the  co-tenants  of  his  testator  in  such  actions.  To\Jir 
duardY.  Ketfes,  21  Cal.  202. 

95.  Trover. — ^All  the  parties  in  interest  should  join  in  an  action  of  trover. 
Whitney  v.  Stark,  8  Cal.  514. 

96.  Tmsteeb  etc. — Bee  ante,  $  6. 

§  13.   WJio  may  be  joined  as  defendants* 

Any  person  may  be  made  a  defendant  who  has,  or  claims, 
an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who 
is  a  necessary  party  to  a  complete  determination  or  settlement 
of  the  question  involved  therein. 

Applicable  to  Justices'  Courts.    N.  Y.  Code,  $  113. 

1.  GoQatmotion  of  this  section. — ^The  thirteenth  section  of  the  Practice 
Act,  which  provides  that  any  person  may  be  made  defendant  who  has  or 
clahns  an  interest  in  the  controversy  adverse  to  the  plaintiff,  or  who  is  a  neces- 
saiy  party  to  a  complete  determination  of  the  question  involved,  has  no  appli- 
cation to  the  action  of  ejectment.  It  refers  to  cases  in  equity.  Oamer  v. 
MavhaU,  9  Cal.  268;  Hawkins  v.  Riehert,  28  Cal.  534. 

2.  Fictltioas  defendant    See  $  69. 

3.  Mbgoiiider,  or  defect  of  parties  defendant.    See  $  40,  sub.  4. 

4.  Actioiis  in  rem.  Beal  estate  may  be  made  a  party.  People  v.  Bains,  23 
Gal.  131. 

5.  Actions  in  equity,  generally.  It  is  not  error  to  make  the  real  estate  a 
patty,  as  in  proceedings  in  rem,  in  an  action  to  collect  taxes.    Id. 

6.  All  persons  materially  interested  either  legally  or  beneficially  in  the  sub- 
ject matter  of  a  suit  in  equity,  which  may  be  affected  by  the  decree,  ought  to 
be  made  parties,  so  that  there  may  be  a  complete  decree  which  shall  bind 
fliem  aU  and  prevent  future  litigation.     WUson  v.  Castro,  31  Cal.  420. 

7.  The  above  rule  is  somewhat  of  convenience,  and  will  not  be  rigidly  en- 
forced when  its  observance  would  be  attended  with  great  inconvenience,  and 
answer  no  substantially  beneficial  purpose.    Id. 

8.  A  bill  in  equity  is  not  multifarious  if  there  is  a  common  liability  in  the 
defendants  and  a  common  interest  in  the  plaintiffs,  or  if  the  interests  of  the 
pMntifib  are  the  same  and  the  defendants  have  not  a  coextensive  common 
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interest,  bnt  their  mterests  are  acquired  tinder  different  instroments  from 
the  same  sonrce  of  title.    Id, 

9.  Admlniatrator  or  eacecntor  or  tmstee  of  an  express  trast.     Vide  i  6. 

10.  Action  to  quiet  tiUe  to  land.    See  post,  $  254. 

11.  Attorney  at  la^vir. — Where  an  attorney  is  charged  with  being  a  party  to 
a  fraud  in  obtaining  a  jadgment  for  his  client,  in  a  suit  brought  to  set  aside 
thejudgment,  he  may  oe  properly  joined  with  his  client  as  defendant.  Crone 
V.  Hirskfdder,  17  Cal.,  467. 

12.  Bond  holdeni,  when  should  be  made  parties.  Muiddnaon  t.  B\urry  12 
Gal.  103;  Paiieracm  v.  Tvba  Gcunty,  Id.  105. 

13.  Foreoloeore. — ^The  general  rule  of  Courts  ia  Equity  in  foreclosure  sait^ 
is,  that  all  persons  materially  interested  should  be  made  parties,  in  order  tha^ 
complete  justice  may  be  done  and  multiplicity  of  suits  avoided.  Montgomery  r* 
Tuft,  11  Gal.  307. 

14.  It  is  not  absolutely  essential  in  all  cases  to  make  subsequent  incnm- 
brancers,  prior  to  suit  of  foreclosure,  parties  to  the  suit  If  not  so  made,  they 
are  not  bound  by  the  decree  ;  but  they  are  not  necessary  parties  to  a  decree  as 
between  the  mortgagor  and  mortgagee  ^  and  in  many  cases,  where  the  value  of 
the  property  is  less  than  the  mortgage,  it  may  be  unimportant  to  the  mortgagee 
to  make  them  parties,  and  it  would  be  a  great  hardship  to  compel  him  to  make 
them  so.    Id. 

15.  A  mortgagor,  when  he  has  not  disposed  of  his  interest,  is  a  necessary  party 
to  a  suit  for  a  foreclosure  and  sale,  under  the  law,  even  though  no  personal 
claim  be  asserted  against  him.  If  he  has  parted  with  the  estate,  his  grantee 
stands  in  his  shoes,  and  possesses  the  same  right  to  contest  the  lien,  and  to  ob- 
ject to  the  sale.  And  if  the  grantee  be  not  made  a  party,  the  purchaser  under 
the  decree  acquires  no  title.  Ooodenow  v.  J7to6r,  16  Gal.  461 ;  Boggs  v.  HoT' 
gravef  Id.  559  ;  Mi^m  v.  JoneSf  28  Cal.  194. 

16.  A  foreclosure  suit,  under  our  system,  is  only  a  proceeding  for  the  legal 
determination  of  the  existence  of  the  lien,  the  ascertainment  of  its  extent,  and 
the  subjection  to  sale  of  the  estate  pledged  for  its  satisfaction.  Upon  the  validity 
and  extent  of  that  lien,  the  owner  of  the  estate,  whether  mortgagor  or  his 
grantee,  has  a  right  to  be  heard,  and  no  valid  decree  for  the  sale  of  the  estate 
can  pass  until  this  right  has  been  afforded  to  him.  Boggs  v.  HargravCy  16  Cal. 
559. 

17.  A  subsequent  purchaser  of  land  mortgaged  is  a  proper,  if  not  a  necessarr, 

Earty  to  a  foreclosure  suit ;  and  if  the  complaint  be  faulty,  in  praying  to  hold 
im  as  trustee  of  the  mortgagor,  on  account  of  fraud  in  the  purchase,  such  de- 
fect cannot  be  reached  by  demurrer.    De  Leon  v.  Higu/era^  15  Cal.  483. 

18.  A  person  claiming  an  interest  in  mortgaged  premises,  subsequent  to  the 
mortgage,  is  a  proper  party  to  the  foreclosure  suit :  but  cannot  be  subjected  to 
the  costs  of  the  foreclosure  beyond  those  occasioned  by  his  own  separate  defense. 
Lumng  v.  Brady,  10  Gal.  265. 

17.  Where,  in  suit  against  husband  and  wife  to  foreclose  a  mortgage  given  by 
the  husband,  and  also  to  set  aside  a  conveyance  of  the  property  from  him  to 
her,  for  fraud,  the  inference  from  the  language  of  the  complamt  is  that  the  con- 
veyance was  made  in  the  ordinary  form  of  conveyance  on  purchase,  and  during 
marriage  :  and  the  wife  demurs,  on  the  ground  that  facts  sufficient  to  constitute 
a  cause  or  action  against  her  are  not  set  out,  in  this,  to  wit :  that  the  facts  and 
circumstances  constituting  the  fraud  are  averred  in  general  terms  only ;  and 
that  there  is  a  misjoinder  of  parties,  in  making  her  a  defendant :  Heldj  firat,  that 
if  she  claimed  the  premises  as  her  separate  property  by  virtue  of  the  convey- 
ance f^om  her  husband,  that  circumstance  was  sufficient  to  justify  plaintiff  in 
maJcing  her  defendant ;  second,  that  it  was  immaterial  whether  the  conveyance 
to  the  wife  was  made  with  or  without  a  fraudulent  intent ;  that,  in  either  case, 
it  is  unavailing  against  the  mortgage,  because  the  inference  from  the  language 
of  the  complaint,  that  the  conveyance  was  upon  purchase  and  during  marriage, 
and,  consequently,  that  the  property  was  common  property,  is  not  nep^atived 
by  any  averment  that  the  property  was  transferred  to  her  before  marnage.  or 
was  a  gift  to  her,  or  in  exchange  for  her  separate  property.  Kohner  v.  A^k»- 
fiauer,  17  Gal  578. 
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20.  Where  the  homestead  was  claimed  by  the  husband,  on  an  action  in  which 
he  was  alone  defendant,  to  foreclose  a  mortgage  made  by  him  alone,  sinQO  mar- 
riage, neither  the  rights  of  the  hosband  or  wife  could  be  affected  by  the  pro- 
ceedings in  that  case,  the  wife  not  being  a  party.  Legal  proceedings,  to  be 
conclnsive  against  either,  must  embrace  both.  EevcUk  y.  Kraemerf  8  Cal.  66  ; 
Marks  ▼.  Marsh,  9  Id.  96. 

21.  A  defendant  in  a  foreclosure  suit  cannot  object  that  his  wife,  who  joined 
in  the  execution  of  the  mortgage,  is  not  made  a  co-defendant  PotoeU  v.  Boas, 
4  Cal.  197. 

22.  The  vendor  or  his  assignee  is  not  bound  to  know  every  assignee  of  the 
vendee,  however  many.     Irwbody  v.  Jacobaon,  2  Gal.  269. 

23.  A  tenant  has  no  such  absolute  right,  from  the  mere  fact  of  his  tenancy, 
M  to  require  him  to  be  a  party  to  the  foreclosure,  in  order  to  vest  the  legal 
title  in  tiie  purchaser  under  the  decree.    McDermott  v.  Burke^  16  Gal.  580. 

24.  Only  Uiose  who  are  beneficiidly  interested  in  the  claim  on  the  estate 
mortga|p»a  are  necessary  parties  to  the  foreclosure  of  a  mortgage.    Id.  580. 

25.  The  interest  of  the  lessee  depends  for  its  duration — except  as  limited 
by  the  terms  of  the  lease — upon  the  enforcement  of  the  mortgage.  So  long 
as  the  mortgage  remains  unenforced,  the  lease  is  valid  against  the  mortgagor, 
and,  in  this  State,  against  the  mortgagee;  but  with  its  enforcement  the  lease- 
hold interest  is  determined,  even  though  the  lessee  be  not  made  a  party  to  the 
foreclosure  suit.    Id.  580. 

26.  AH  persons  interested  in  the  premises  prior  to  a  suit  brouffht  to  fore- 
dose  a  mort^;age,  or  to  enforce  a  mechanic's  lien,  whether  purchasers,  lien- 
holders,  devisees,  remainder-men,  reversioners,  or  incumbrancers,  must  be 
made  parties,  otherwise  their  rights  will  not  be  affected.  Persons  who  ac- 
quire mterests  by  conveyance  or  incumbrance  after  suit  brought  need  not  be 
made  pu^es.     WdtMy  v.  Biggins,  10  Gal.  552. 

27.  Where  a  plaintiff  in  an  action  to  foreclose  a  mortgage  against  a  party 
who  has  died  since  the  service  of  the  summons,  and  before  judgment,  asks 
for  a  decree  of  sale  of  the  mortgaged  premises,  and  if  the  same  is  not  sufA- 
eient  to  discharge  the  debt,  then  for  a  judgment  over  against  the  estate,  the 
administrator  is  a  necessary  party  to  the  suit.    BeUoc  v.  Bogers,  9  Gal.  123. 

29.  Where  property  is  mortgaged  to  secure  two  notes,  falling  due  at  differ- 
ent times,  and  the  mortgage  is  foreclosed  on  suit  upon  the  first  on  its  matur- 
ity, and  then,  after  the  period  for  redemption  has  passed,  but  before  the 
sheriff  has  executed  his  deed  to  the  purchaser,  the  judgment  on  the  first  note 
is  paid :  Held,  that  the  lien  of  the  mortgage  for  Uie  second  note  could  not  be 
displaced  by  a  sale  under  prior  incumbrances — mechanic's  liens — in  proceed- 
ings to  which  the  holder  oi  the  second  note  was  not  a  party.  Ebcher  v.  Beas, 
18  Cal.  650. 

30.  The  mortgagee  takes  no  estate  in  the  land  mortgaged.  He  simply  has 
a  lien  upon  it  for  me  security  of  his  demand,  which  can  only  be  enforced  by 
a  judgment  for  a  sale  of  the  property  mortgaged,  and  a  sale  in  pursuance  of 
the  judgment.  The  title  of  the  ^antee  of  mortgaged  premises  is  not  affected 
by  a  foreclosure  and  sale  in  a  smt  commenced  after  the  conveyance  by  the 
mortgagor,  unless  the  grantee  is  made  a  party  of  the  suit.  Bludworth  v. 
Lake,  Oct.  T.,  1867. 

31.  If  the  owner  of  land  execute  a  mortgage  on  the  same,  which  is  duly  re- 
corded, and  afterwards  makes  a  conveyance  of  the  mortgaged  premises  to  a 
third  party,  and  the  mortgagee  after  the  conveyance,  without  actual  notice  of 
the  deed,  and  before  it  is  recorded,  forecloses  his  mortgage  and  obtain^  a  de- 
cree for  a  sale  without  making  the  grantee  in  the  deed  a  party  defendant,  and 
be  fore  the  sale  the  deed  is  recorded,  the  purchaser  of  the  mortgaged  premises 
it  the  sheriff^s  sale  under  the  decree  acquires  no  title.  Carpentitr  r.  WlUiamaon 
d  01,25  Cal.  159. 

32.  In  an  action  to  foreclose  a  mortgage,  all  persons  beneficially  interested  in 
tiie  mortgaged  property  at  the  time  of  Uie  commencement  of  the  action,  must 
be  made  parties.    Btaion  v.  Lies,  21  Gal.  87. 

33.  Ao  action  may  be  mainttiined  in  the  District  Gourt  against  an  executor  or 
tdministrator,  to  foreclose  a  mortgage  upon  real  estate  executed  by  his  testator 
or  intestate,  although  the  debt  secured  by  the  mortgage  has  been  presented  as 
t  claim  to  the  executor  or  administrator,  and  allowed  by  him,  and  also  by  the 
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Probate  Jndge  of  the  oonntjr,  where  the  only  object  of  the  actioa  is  to  rectch 
the  property  mortgaged  and  aabject  it  to  sale,  and  have  the  proceeds  applied  to 
the  payment  of  the  debt  secured,  and  a  judgment  is  not  asked  against  the  gen- 
eral estate  of  the  deceased  for  the  debt  of  any  part  of  it.  FaUon  v.  Butler,  21 
Gal.  24. 

34.  Where  a  promissory  note  and  a  mortgage  to  secnre  the  same  are  exe- 
cuted and  deliTered  to  the  same  person,  and  ike  payee  of  the  note  and  mort- 
gagee indprses  the  note  and  assigns  the  mortgage  to  a  third  person,  who  brings 
an  action  on  the  note  and  to  foreclose  the  mortgage,  it  is  not  a  misjoinder  of 
parties  defendant  to  join  as  defendants  the  indorser  and  maker  of  the  note. 
jEotdman  y.  Turman  et  01,^29  Gal.  382. 

35.  If  i^e  owner  mortgaged  his  property,  and  afterward  sold  the  same  to  a 
person  other  than  the  mortgagee,  and  the  mortgage  was  foreclosed  and  prop- 
erty sold  prior  to  1851,  the  purchaser  acquired  no  title  if  the  mortgagor  was 
the  only  party  defendant.  The  grantee  of  the  mortgagor  was  a  necessary 
party  defendant.    8kinner  y.  Buck^  29  Gal.  253. 

36.  The  three  hundred  and  ninth  section  of  the  Practice  Act  of  1850,  allow- 
ing a  creditor  to  maintain  his  action  to  enforce  a  mortgage  against  the  mort- 
gagor alone,  is  to  be  construed  as  requiring  the  owner  of  Oie  mortgaged  prop- 
er^, at  the  time  of  foreclosure,  to  be  made  a  defendant.    Id, 

37.  When  the  mortgagor  sells  the  mortgaged  property,  after  the  execution 
of  the  mortgage,  and  l^fore  the  commencement  of  a  suit  to  foreclose,  his 
grantees  are  necessary  parties  to  the  foreclosure  suit.  Heyman  y .  Lowdl,  23 
Gal.  106. 

38.  The  owner  of  the  legal  title  is  a  necessary  party  to  the  foreclosure  of  a 
mortgage.    Brooks  y.  TicSior,  Oct.  T.  1864. 

39.  Where  the  mortgagor  of  real  property  sells  and  conyeys  his  estate  to  a 
married  man,  and  after  the  death  of  the  grantee  (his  ynie  suryiying)  the 
mortgagee  seeks  to  foreclose,  the  widow  is  a  necessary  party  to  the  action. 
Burton  v.  Uea,  21  Gal.  87. 

40.  A  defendant  in  a  foreclosure  suit  cannot  object  that  his  wife,  who  joined 
in  the  execution  of  the  mortgage,  is  not  made  a  condefendant.  Pou>eU  y .  Eoes^ 
4  Gal.  197. 

41.  B^unction. — ^In  a  bill  to  enjoin  the  issuance  of  bonds  of  the  city  and 
county  of  San  Francisco  by  the  Fund  Gommissioners,  created  by  the  Act  at 
April  20th,  1858,  for  the  claims  approyed  by  the  Board  of  Exairniners,  it  is 
necessiu^  that  some  of  thepersons  to  whom  the  bonds  are  to  be  issned  shonld 
be  parties  to  the  action.    Hutchinson  y.  Burr,  12  Gal.  103. 

^.  In  an  action  to  restrain  the  issmance  of  bonds  by  an  incorporated  com- 
pany, the  persons  to  whom  the  bonds  are  to  be  issued  are  necessary  parties  to 
such  action.    Patterson  y.  Yuba  County^  12  Gal.  105. 

43.  It  would  also  be  a  fatal  objection  to  a  bill  in  equity  by  defendant,  to  set 
aside  the  patent  in  this  case  for  fraud  in  its  procurement,  that  Fremont,  that 
the  patentee,  is  not  a  party.  He  would  be  a  necessary  party  to  any  proceedin£r 
to  ayoid  or  set  aside  his  patent,  on  the  ground  that  it  was  issued  through  fraud 
or  misrepresentation.  His  rigfhts  cannot  be  determined  or  iinpairea  in  any- 
side  suit  between  third  parties.  Biddle  Boggs  y.  Menxd  Mwdng  Co.,  14 
Gal.  279. 

44.  Partaem. — Blay  be  sued  in  their  firm  name.    See  $  656,  post. 

45.  Where  two  or  three  partners  in  a  mine  make  a  contract  with  a 
person  not  interested  in  the  same,  by  which  he  becomes  entitied  to  a  share  of 
their  interests,  and  a  like  share  of  the  profits  of  their  interests,  the  two  are 
the  only  necessary  parties  defendant  in  an  action  brought  by  the  person  they 
contract  with,  to  determine  his  right  to  a  share  in  t^e  mine  and  a  correspond- 
ing share  of  the  profits  on  their  interest.    Settembre  y.  Putnam,  30  Gal.  490. 

47.  In  an  action  to  take  an  account  of  a  mining  partnership  and  dissolye 
the  same,  and  seyer  the  interests  of  the  seyeral  partners,  all  those  owning  in- 
terests in  the  partnership  are  necessary  parties.    Id. 

48.  Trust,  enfarcement  of  .—Where  the  complaint  charged  that  A.  was  in- 
debted to  plaintiff,  and  had  conyeyed  his  property  to  B.  to  be  disposed  of  for 
his  benefit,  and  had  drawn  an  order  in  fayor  of  plaintiff  on  B.,  who  had  ao- 
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oepted  it,  and  ftuther  diarged  that  B.  had  sabfleqaently  oonyeyed  a  portion  of 
imb  property  to  A.,  withont  consideration,  praying  that  B.  be  compelled  to  ex- 
ecnte  the  tniat  in  favor  of  plaintiff.  Held,  that  A.  iras  a  proper  and  neoeasazy 
party  to  the  ac^on.    Xueew,  Tutmt  db  Co»  t.  PaynAt  7  Cat.  92. 

4Q,  In  an  action  by  one  of  scTeral  oesMs  qu/e  trust,  to  declare  and  enforce 
an  implied  imst  in  relation  to  land,  all  the  jiersons  who  are  entitled  to,  or 
daim  to  be  entitled  to,  a  portion  of  the  trost  estate,  are  proper  parties  defend- 
snL     Jwldns  t.  Friank,  30  Cal.  5d6. 

50.  If  a  debtor  assigns  bis  property  to  trostees,  to  be  by  them  sold,  and  the 
proceeds  to  be  divided  pro  rata  among  the  creditors,  one  creditor  cannot,  after 
Iba  pxopeity  has  been  converted  into  money,  maintain  an  action  against  the 
tnuiees  for  an  acootmting  and  for  judgment  for  his  pro  raJta  share,  -without 
malriTig  the  otiier  creditm  parties,  and  the  assignor  a  defendant.  McPherson 
T.  Porter,  30  Cal.  455. 

51.  If  a  Mexican  grant  of  land  is  confirmed  to  a  wrong  person,  and  a  patent 
of  the  United  States  for  the  same  issued  to  a  person  who  did  not  own  or  claim 
to  own  the  grant,  and  had  no  right  to  the  patent,  the  patentee  will  be  deemed 
to  hold  the  legal  title  in  trust  for  the  real  parties  in  interest.  Salmon  v. 
Sjfmonds,  30  Cal.  301. 


52.  Thistee  of  an  ezpraM  tnut — Vide  §  6. 

ACTIONS  AT   COMMON   IiAl^. 

53.  General  mlee  and  misoellaneoiis  declfllon& — It  seems  that  the  joinder 
of  two  persons  as  co-defendantB  who  have  no  joint  interest  in  the  subject  matter 
of  tlie  suit,  and  are  under  no  joint  liability,  will,  unless  the  mistake  be  corrected 
la  tbe  Court  below,  be  error.    SkrUng  v.  Hansofit  1  Cal.  478. 

54.  Although  some  of  the  parties  may  be  mere  accommodation  grantees  and 
fictitious  depositaries  of  title,  still  they  nave  a  right  to  be  heard  at  law  in  their 
own  defense,  before  Courts  of  Chancery  can  pronounce  definitely  on  their 
chums.    KnowUs  v.  Inches,  12  Cal.  212. 

56.  Where  property  was  seized  under  two  attachments,  and  it  was  claimed  by 
a  third  party,  whereupon  both  attaching  creditors  indemnified  the  sheriff,  who 
▼ent  on  and  sold  it,  and  paid  the  proceeds  to  the  first  attaching  creditor,  the 
amount  not  equaling  his  judgment,  and  afterwards  the  parfy  claiming  the  prop- 
erty obtained  judgment  agamst  the  sheriff  for  the  value  of  the  property :  Sddf 
tiiat  the  recourse  must  be  had  against  the  first  attaching  creditor,  for  whose  ben- 
efit the  property  was  sold.  Liividson  v.  JDaUoB,  8  Cal.  227.  As  in  that  case 
the  attaching  creditors  do  not  stand  in  the  position  of  joint  trespassers,  the 
seizure  of  the  second  being  subject  to  the  first    Id. 

57.  Where  parties  employed  architects,  reputed  to  be  skilled  in  their  protbs- 
sion,  to  construct  at  a  designated  point  on  a  creek,  a  dam,  or  embankment,  of 
certain  specific  dimensions,  capable  of  resisting  all  floods  and  freshets  of  the 
stream  for  the  period  of  two  years,  and  to  deliver  it  completed  by  a  given  time, 
tad  before  the  embankment  was  completed  it  was  broken  by  a  sudden  fireshet, 
snd  a  large  body  of  water,  confined  by  it,  rushed  down  tiie  channel  of  tiie 
stream,  carrying  away  and  destroying  in  its  course  the  store  of  plainti£b,  with 
their  stock  of  merchandise ;  the  employers  exercised  no  supervuion,  gave  no 
directions,  furnished  no  materials,  nor  had  they  accepted  the  work.  Plalntiffi) 
brought  suit  to  recover  the  damage  sustalaed  by  them  against  tiie  employers 
>od  contractors :  EJdd,  that  the  latter  alone  were  liable.  Boewell  v.  LaM,  8 
GaL469. 

^  5S.  The  relation  of  the  parties  is  that  of  independent  contractors.  The  rela- 
tion of  master  and  servant,  or  superior  and  subordinate,  did  not  exist  between 
^Siem,  and  therefore  the  doctrine  respondeat  superior  does  not  apply  to  the  case. 
Jd. 

69.  In  an  action  for  damages  for  a  breach  of  contract,  where  no  other  person 
^  acqaired  an  interest  in  the  matter  in  dispute,  only  the  parties  to  the  con- 
tnct  sued  on  should  be  made  parties  to  the  action.  Barber  v.  CcLzaiiSf  30  Cal.  92. 

60.  Administrator,  eaeecntor,  etc. — See  ante,  §  6. 

61.  Agent,  vrhen  he  shall  not  be  saed.-A  public  officer  who  stands  in 
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the  relation  of  agent  of  the  goyemment,  or  of  the  pablic,  is  not  peraonally  lia- 
ble upon  contracts  made  by  him  as  sach  officer,  and  within  the  scope  of  his 
legitimate  duties ;  but  this  reason  does  not  apply  when  neither  the  goyernment 
nor  the  public  in  any  way  can  be  considered  or  held  responsible  for  a  contract 
made  by  a  person,  although  a  public  officer.     DunneUe  y.  Henriquex^  1  GaL  392. 

62.  Where  a  party  makes  a  purchase  from  an  innocent  agent,  who  afterwards 
parts  with  the  money  of  his  principal,  and  it  afterwards  turns  out  that  suoh 
purchase  ayails  the  purchaser  nothing  :  JSeJd,  that  no  legal  right  of  complaint 
will  lie  against  the  agent.    Sngels  y.  HeaUy,  6  Gal.  136. 

63.  If  on  the  face  of  an  instnmient  not  under  seal,  executed  by  an  agent, 
with  competent  authority,  by  signing  his  own  name  simph,  it  appears  that  the 
agent  executed  it  in  behalf  of  the  principal,  the  principal  and  not  the  agent  is 
bound.  HaskXa  y.  Cornish,  13  Gal.  45  ;  Id.  221 ;  see  also,  21  Gal.  45;  Love  v. 
8.  N.  X.  W.  db  M,  Co,,  32  Gal.  664. 

64.  A^;ent,  vrhen  he  may  be  sued. — ^If  an  agent,  in  executing  a  contract* 
use  terms  which  charge  himself,  he  may  be  sued  upon  the  instrument  itself  as 
the  contracting  party ;  but  it  is  otherwise  if  the  contract  contains  terms  which 
bind  the  principal  only.    HaU  y.  CrandaU,  29  Gal.  568. 

65.  Connties.— Gounties  are  quasi  ooiporationB,  and  can  sue  and  be  sued. 
Sec.  134.  Price  y.  Sacramento  County^  6  GaL  254. 

66.  The  li^ht  to  sue  a  county  is  not  limited  to  cases  of  tori,  malfeasance,  etc. , 
but  is  giyen  in  eyery  case  of  account,  after  presentation  to,  and  rejection  by 
the  Board  of  Superyisors.     Id.  See  People  y.  Supervisors,  28  GaL  431. 

67.  The  statute  proyiding  that  no  person  shall  sue  a  county  for  any  demand, 
unless  the  claim  has  first  been  presented  to  the  Board  of  Superyisors,  and 
been  by  them  rejected,  applies  as  well  to  actions  arising  out  of  tort  as  upon 
contract     McCann  y.  ^Sierra  Couniy,  7  GaL  121. 

68.  Suits  brought  for  or  against  a  county  shall  be  by  or  in  the  name  of  such 
county.  Stat  1854,  194;  T^^od's  Big.  249,  art  1377.  So  where  the  grounds 
of  relief  are  based  upon  the  abuse  of  power  by  the  city  corporation,  its  agents 
or  seryants,  the  parties  whose  action  is  impeached,  are  necessary  parties^     JdL 

69.  At  common  law  an  action  did  not  lie  against  a  county,  and  this  was  the 
law  of  this  State  until  the  eighteenth  of  May,  1854.  The  law  passed  May  lst» 
1854,  exempting  the  property  of  counties  from  a  forced  sale  under  execution, 
did  not  affect  the  obhgation  of  plaintiff's  contract  with  the  county,  for  it  was 
but  an  affirmance  of  the  common  law.  Oilman  y .  Contra  Costa  County,  8  Cal.  52. 

70.  The  people  of  a  county  are  not  a  corporation,  nor  can  they  sue  or  be 
sued.     Smith  y.  Jfyers,  15  Gal.  33. 

71.  Boards  of  Superyisors  cannot  be  sued  in  their  official  character,  in  ordi- 
nary common  law  actions,  for  claims  against  the  pubho,  county  or  yillage  they 
represent^  without  eimress  statutory  proyision.  Has^ngs  y.  Ciiy  and  CownJby 
of  San  Francisco,  18  Cal.  49. 

72.  Where  a  Board  of  Supervisors  consists  of  three  members,  at  least  two 
of  them  should  be  made  defendants  in  an  action  brought  to  enjoin  the  Board 
from  purchasing  property  for  the  use  of  the  county.  Trinity  County  y .  MoCam- 
mm  A  als.,  25  Cal.  119.    See  further  $  12,  No.  38. 

73.  Counties.— Actions  by  and  against.  See  Statute  1854,  194;  1863-4,  162; 
same,  Hittell's  Dig.,  paragraphs  1207-12. 

74.  DuelUnff.— Surviyor  liable.    Vide,  Hittell's  Dig.,  par.  1551,  et  seq. 

75.  Zyeotment. — ^The  plaintiff  in  ejectment  may  sue  one  or  more  defend- 
ants, and  they  ma^  answer  separately  or  demand  separate  yerdicts;  unless 
they  do  so,  tiiey  will  be  concluded  by  a  general  yerdict.  Wtnans  y.  Christy, 
4  Gal.  70. 

76.  The  plaintiff  may  join  any  number  of  parties  defendant,  without  regard 
to  the  extent  or  character  of  tiieir  possession,  subject  only  to  their  right  to 
answer  separately  and  haye  separate  yerdicts.    Ritchie  y.  DoHand,  6  Gu.  33. 

77.  When  the  premises  are  unoccupied,  parties  out  of  possession  claiming 
tiUe,  which  claim  is  accompanied  with  the  exercise  of  acts  of  ownership,  as 
indoBure,  cultiyation  and  the  like,  may  be  made  defendants.  Gamer  y. 
MaurshaU,  9  Cal.  268. 
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78.  Ejectment  is  a  posseeflory  action,  and  must  be  broaehi  against  the 
oeciipant;  it  detennines  no  rights  bnt  those  of  possession  at  ue  tune,  and  it 
matters  not  who  has,  or  claims  to  have,  the  title  of  the  premises.  Oamer  y. 
Mnr^haU^  9  Gal.  268;  Bvtrlce  y.  Table  MaurUam  Water  Co,,  12  Cal.  403;  IhAUm 
y.  Wancha^uT,  21  Cal.  609;  FogaiiuY,  Sparks,  22  Gal.  148;  Owm  y.  Fowler, 
%i  GaL  192;  Ia^  y.  RdOxns,  26  C^.  440;  Hawkins  y.  Rekhert,  28  Gal,  534; 
CUnk  y.  Cohen,  13  Gal.  623. 

79.  In  an  action  of  ejectment  to  recoyer  an  tmdivided  interest  in  a  mining 
daim,  it  is  not  necessary  to  make  parties  defendants  in  snch  action  who  are 
in  poesession  of  snch  claim,  holding  other  nndiyided  interests,  and  who  claim 
no  right  to  the  interest  sued  for.     Jrarmg  y.  Crow,  11  Gal.  366. 

80.  Where  seyeral  persons  conspire  to  obtain  the  land  of  plaintiif,  and  in 
rait  against  them  to  recoyer  the  property,  two  of  the  defendants  disclaim  all 
interest  tiberein:  Held,  to  be  no  groimd  for  dismissing  the  suit  as  to  them,  as 
fhey  were  proper  parties,  and  are  liable  for  costs.  JDupuy  y.  Leavemoorth,  17 
Cal.  262. 

81.  Gases  where  the  Gonrt  below  set  aside  a  judgment  by  defiEinlt  in  eject- 
menty  and  allowed  the  landlords  of  the  defendants  to  come  in  and  defend. 
Barrett  y.  Graham,  19  Gal.  632;  RoUmd  y.  Kref/enhagen,  18  Id.  455. 

82.  Where  the  occnpant  is  the  mere  servant  or  employee,  his  occupation 
may  be  the  occupation  of  his  employer,  and  if  so,  the  employer  should  be 
made  fhe  defendimt  in  ejectment.    Hawkins  v.  Reichert,  28  Gal.  534. 

83.  The  action  to  recover  the  possession  of  real  estate  must  be  brought 
against  the  person  who,  at  the  commencement  of  the  action,  is  the  occupant^ 
and  withholds  possession.    Id. 

84.  If  ihe  tenant  in  possession  is  sued  in  ejectment,  the  landlord  may,  in 
eases  in  which  his  title  is  drawn  in  issue,  be  permitted  to  defend  the  action  in 
the  name  of  the  tenant,  but  not  in  his  owol  name,  Demick  y.  Dervnger,  32 
GaL  488. 

85.  When  the  demanded  premises  are  in  possession  of  a  tenant,  the  tenant  is 
the  proper  par^  defendant  id  ejectment.  The  landlord  is  not  a  proper  party 
defendant,  and  u  made  so  the  Gourt  will,  on  motion,  order  a  nonsuit  as  to  him. 
i(2. 

86.  Ezecntor,  etc.— Fide  a:nU,  §  6. 

87.  InfiEUit— See  avie,  §  9. 

88.  MaliciooB  proaecntion. — An  action  for  malicious  prosecution  lies 
mainst  seyeral  defendants,  and  the  gist  of  the  action  is  the  malicious  prosecution, 
and  probably  the  cause  of  action  is  complete  before  acquittal.  Drevat  y.  Donwo, 
18  Gal.  83. 

89.  Married  'women. — See  §  7. 

90.  Mi^joinderB  of  defendanta.— See  pod,  §  40,  noie  sub.  4. 

91.  Parties— All  persons  who  are  united  in  interest  should  be  joined.  See 
P««,§14. 

92.  One  who  abonld  be  Joined  as  plaintiff  may  be  made  defendant,  when. 
8eepos<,§U- 

93.  One  may  defend  for  the  benefit  of  all,  when.— See  post,  §  14. 

94.  DSfiierent  parties  to  same  obligation.    See  §  15. 

95.  Penonal  representative,  or  sucoeasor  in  interest;  may  be  brought  in 
in  ease  of  death  of  a  parfy;  see  pad,  $  16. 

96.  Court  to  order  parties  to  bejbrooght  in.-~When.  See  post,  $  17. 
Fictitious  name,  see  $  69  post, 

97.  Ibe  State. — ^In  the  absence  of  any  statute  to  that  effect,  the  Steto  can- 
not be  sued,  and  a  judgment  against  her  is  erroneous.  People  y.  Takmaqe,  6 
GaL  256. 

98.  Tenant  in  common.— One  or  more  may  defend.  Laws  of  1857,  p.  62; 
Bee  f  12  (mfe  wM,  "  Tenant  in  Gommon,"  Ko.  90. 
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§  14.  Pariks  in  interest,  tohen  to  be  joined.  When  one  or 
more  may  siie  or  defend  for  the  whole. 

Of  the  parties  to  the  action,  those  who  are  united  in  intei^ 
0si  shall  be  joined  as  plaintiffs  or  defendants ;  bnt  if  the  con- 
sent of  any  one  who  should  have  been  joined  as  plaintiff  can- 
not be  obtained,  he  may  be  made  a  defendant,  the  reason 
thereof  being  stated  in  the  complaint ;  and  when  the  question 
is  one  of  a  common  or  general  interest,  of  many  persons,  or 
when  the  parties  are  numerous,  and  it  is  •  impracticable  to 
bring  them  all  before  the  Court,  one  or  more  may  sue  or  do* 
fend  for  the  benefit  of  all. 

Applicable  to  JtiBtioes*  Gotois;  K.  Y.  Oode,  $  119. 

1.  ConstTuction  of  this  aeotton.— The  foniteenth  section  of  the  Ptactiee 
Act  was  intended  to  apply  to  snits  in  equity,  and  not  to  actions  at  lair. 
Andrews  v.  MokdumnB  HtU  Co,,  7  Cal.  330. 

2.  GeneraUy* — ^The  mle  requiring  aU  persons  mateiiaU^  interested  to  be 
made  parties  to  a  snit  is  dispensed  with,  when  it  is  impracticaUe  or  very  ia- 
convenient,  as  in  cases  of  joint  associations,  composed  of  nnmerons  individr 
nals.    Gorman  y.  BiaseU,  U  Gal.  531;  Van  Sckniidt  y.  HtmUngtcm,  1  Cal.  55. 

3.  When  one  partner  sues  for  an  injury  to  the  partnership  propecrly,  and 
makes  his  oopaitner  a  defendant  for  want  of  his  consent  to  join  as  plaintifi^ 
the  recovery  must  be  entire  for  the  whole  injury.  Query:  Whether  such  non- 
joinder of  parties  plaintiff  is  permissible.  Nigktingale  y.  Sccumellf  6  Gal.  506. 
The  law  will  not  tolerate  a  division  of  a  joint  right  of  action  into  several  ac- 
tions.   Id. 

4.  In  an  action  upon  a  bond  or  written  undertaking,  there  can  be  no  con- 
struotiye  parties  joinUy  Hable  with  the  proper  obligors.  lAndaay  v.  FUnt,  4 
Gal.  88. 

5.  AU  the  parties  having  a  part  interest  in  the  subject  matter  should  be 
joined  as  plaintiffs,  but  the  defect  must  be  taken  advantage  of  by  answer  or 
apportionment  of  damages,  where  it  does  not  appear  on  the  &ce  of  the  com- 
plaint.    WhUney  v.  Stark,  8  Gal.  514. 

6.  When  four  of  the  trustees  of  a  private  corporation,  owning  sufficient 
stock  to  control  its  business,  conduct  the  business  m  a  grossly  negligent  man- 
ner, systematicaUy  disregarding  the  by-laws,  keeping  no  account  of  receipts 
and  en>enditures,  failing  to  pay  their  own  assessments,  witiiont  any  excuse: 
Eddf  that  a  stockholder  may  sue  in  equity  for  an  account,  making  the  corpo> 
ration  and  said  trustees  alone  parties — ^no  objection  being  taken  that  all  me 
stockholders  were  not  parties — ^and  the  trustees  wiU  be  compeUed  to  make 
good  any  loss  occasioned  by  their  gross  negligence  or  wiUf nl  misoondnoL 
NeaU  V.  Hitt,  16  Gal.  145l 

§  15.  One  action  may  indvde  different  parties  on  obligations,  etc. 

Persons  severally  liable  upon  the  same  obligation  or  instru- 
ment, including  the  parties  to  bills  of  exchange  and  promis- 
ttory  notes,  and  sureties  on  the  same  or  separate  instrumentSt 
may  all  or  any  of  them  be  included  in  the  same  action,  at  the 

option  of  the  plaintiff. 

Applicable  to  Justices'  Gourt&    N.  Y.  Gode,  $  120.    See  post  $  32;  alsd 
i  145. 
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L  This  section  is  in  derogation  of  the  old  rule  of  common  law,  tihat  one  or 
an,  and  not  any  intermediate  number,  may  be  sued.  Steams  v.  Affuirre,  6  Oid« 
183;  25  CaL  526.  [In  certain  particnlars  this  case  is  oYermled  by  Lewis  y. 
awkinHaL,  18  GaL  399.] 

2.  In  all  cases  of  joint  and  several  contracts,  the  plaintiff  ma^  elect  whether 
he  will  Boe  the  defendants  severally  or  jointly.    Stmms  t.  Agutrre,  6  Gal.  17& 

3.  To  create  a  several  liability,  express  words  are  necessary.  Brady  t. 
fiwnoMs.  13  GaL  31. 

i.  Where  a  promissory  note  was  made  payable  to  S.,  and,  previonsly  to  its 
detivety  to  the  payee,  was  indorsed  for  the  accommodation  of  the  maker  bv 
H.  and'bro&er  and  defendant^  upon  an  agreement  of  the  indorsers  with  each 
oUier  that  each  wonld  become  surety  if  the  other  would:  Held,  that  the 
indoxsen  were  guarantors,  and  were  jointly  and  not  severally  liable  in  a  suit 
by  thepayee,  or  a  third  person  taking  the  note  after  maturity.    Id. 

5.  TVnere  a  sheriff  seizes  goods  on  two  attachments  in  behalf  of  different 
piaintiffs,  and  thejproperty  being  claimed  by  a  third  person,  the  plaintiffs  in 
the  attachment  suits  execute  to  ue  sheriff  separate  indemnifying  bonds,  there 
is  no  joint  liability  between  the  plaintiffs  to  the  sheriff.  Each  bond  must  be 
5oed  on  as  an  independent  obligation.     White  v.  Fratt,  13  GaL  52L 

6.  The  common  law  rule,  that  where  defendants  are  sued  on  a  joint  contract, 
recovery  must  be  had  against  all  or  none,  is  modified  by  our  Practice  Act 
Feopk  V.  Frislne,  18  Gal.  402. 

7.  In  a  suit  against  two  on  a  joint  assessment  for  taxes,  judgment  may  be 
rendered  against  one  only  of  the  defendants,  if  the  other  be  not  liable.    Id, 

8.  It  is  no  misjoinder  of  parties  defendant  for  the  plaintiff  to  sue  one,  or 
any  number  more  than  one,  of  all  the  persons  severally  liable  upon  the  same 
oblation  or  instrument.    People  v.  Lave  et  oZs.,  25  Gal.  526. 

9.  Under  this  section  a  plaintiff  may,  at  his  election,  sue  one  or  more,  oraU 
the  persons  severally  liable  upon  the  same  obligation  or  instrument     Id, 

10.  A  bond  in  the  fbllowing  form :  Know  all  men  that  we,  A.  as  principle, 
andB.,  G.  and  D.,  as  sureties,  are  bound  unto  the  people  in  the  several  simis 
affixed  to  our  names,  viz:  B.,  in  the  sum  of  ten  thousand  dollars;  G.,  in  the 
Bomof  five  thousand  doUars;  D.,  in  the  sum  of  three  thousand  dollars,  eta, 
etc.— **  for  the  which  payment,  well  and  truly  to  be  made,  we  severally  bind 
ourselves,  our  heirs,"  etc. — and  signed  and  sealed  by  the  obligors,  is  held  to 
be  an  instrument  embracing  sevenS  distinct  obligations,  each  of  which  is  a 
joint  obligation  of  the  principle  and  one  surety,  and  not  joint  and  several. 
Pwpk  V.  HarOen,  21  Gal.  585. 

11.  Where  a  promissory  note,  and  a  mortgage  to  secure  the  same,  are 
executed  and  delivered  to  the  same  person,  and  the  payee  of  the  note  and 
mortgagee  indorses  the  note,  and  assigns  the  mortgage  to  a  third  person,  who 
bnnsB  an  action  on  the  note,  and  to  foreclose  the  mortgage,  it  is  not  a  mis- 
joinder of  parties  defendant  to  join  as  defendants  the  indorser  and  makers  of 
the  note.    Eastman  v.  Turman,  24  Gal.  380. 

^  12.  In  cases  of  joint  and  several  contracts,  an  administrator  cannot  be 
joined  with  the  survivor.    Humphreys  v.  Crane,  5  GaL  173. 

§  16.  AetioHy  when  not  to  abate  by  deathj  rMTriage  or  other 
dmbiWy. 

An  action  shall  not  abate  by  the  death,  or  other  disability 
of  a  party  ;  or  by  the  transfer  of  any  interest  therein,  if  the 
cause  of  action  survive  or  continue.  In  case  of  the  death,  or 
other  disability  of  a  party,  the  Court  on  motion,  may  allow 
the  action  to  be  continued  by  or  against  his  representative  or 
Buccessor  in  interest.  In  case  of  any  other  transfer  of  inter- 
est, the  action  may  be  continued  in  the  name  of  the   original 
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party ;  or  the  Court  may  allow  the  person  to  whom  the  trans- 
fer is  made,  to  be  substituted  in  the  action. 

Applicable  to  JoBtioes'  Courts*  N.  T.  Code;  (  121,  Abb.  Forms,  Nob.  1167- 

1.  This  sectioii  conBtmed. — ^The  sixteenth  and  seyenteenth  sections  of 
the  Practice  Act,  and  the  sevenly-second,  seventy-third  and  seyenty-fonrth 
sections  of  the  amendments  of  1854  to  the  Practice  Act,  give  a  party  the 
right  to  intervene  in  an  action  in  case  of  the  transfer  of  any  interest  daring 
the  pendency  thereof,  or  where  he  is  directly  interested  in  the  subject  matter 
in  htigation,  and  this  can  be  done  either  before  or  after  issue  has  been 
joined  in  tke  case.    Brooks  v.  Eager ^  5  Cal.,  281. 

2.  GkeneraUy. — ^The  death  of  the  wife,  after  suit  brought  by  herself  and 
husband  for  the  homestead,  defeats  a  recovery  by  the  husband,  though  the 
right  to  recover  existed  at  the  commencement  of  the  sidt.  Ote  v.  Moore,  14 
CaL  472. 

3.  If,  after  a  decree  of  divorce  which  directs  a  division  of  the  common 
property,  the  husband  dies,  a  supplemental  decree  after  his  death,  wiUiout  a 
revivor  as  to  his  heirs,  directing  a  sale  of  the  property  and  a  division  of  the 
proceeds,  is  void  as  to  his  heirs.  It  is  not  enough  that  his  executors  are 
made  parties  in  his  stead.     EwcUd  v.  Corbettj  32  Cal  493. 

4.  Where  the  plaintifif  in  an  action  died  before  trial  and  a  subsequent  order 
for  judgement  contained  a  recital  as  follows:  "  This  action  having  been  con- 
tinued m  consequence  of  the  death  of  the  plaintiff  by  his  executor,  Samuel 
Webb,  and  the  jury  having  found  a  verdict  for  plaintiff,  and  then  awarded 
judgment  in  &vor  of  the  plaintiff  :  Heldf  that  the  recital  sufficiently  showed 
a  suggestion  of  the  death  of  the  original  plaintiff  and  a  continuance  and  a 
revival  of  the  cause  in  the  name  of  the  executor.  Gregory  v.  Haynes,  21  CaL 
443. 

5.  The  continuance  of  the  name  of  a  deceased  plaintiff  Instead  of  that  of 
his  executor  in  a  judgment  rendered  after  the  substitution,  is  an  error  of  form 
only,  and  does  not  make  the  judgment  void.     Id. 

6.  The  death  of  an  appellant  after  argument  of  his  case  upon  appeal,  does 
not  constitute  any  ground  for  delaying  a  decision  or  departing  from  the  ordi- 
nary course  ofprocedure,  except  as  to  the  entry  of  the  judgment  which  may 
be  rendered.  The  entry  should  be  of  a  day  anterior  to  the  appellant's  dealh. 
Black  V.  Shatc,  20  Cal.  6& 

7.  The  rule  is  different  if  the  death  occurs  previous  to  the  argument;  in  that 
event  further  proceedings  can  only  be  had  upon  leave  given  ^ter  suggestion 
of  the  death  is  made.    Id. 

8.  If  the  fact  appears  on  the  record  that  after  the  institution  of  the  suit  the 
plaintiff  conveyed  a  portion  of  the  land  in  controversy  to  other  persons,  it 
would  be  no  ground  for  reversing  the  judgment.  BarsUjw  v.  Newman,  Octo- 
ber T.,  1867. 

9.  If  the  plaintiff  conveyed  his  entire  interest  pending  the  suit,  and  the 
Dsot  was  alleged  in  a  supplemental  answer,  and  truth  of  the  fact  were  made  to 
appear,  it  would  not  necessarily  defeat  the  action.    Id. 

10.  If  the  plaintiff  has  conveyed  the  demanded  premises  pending  eject- 
ment, the  Court,  by  the  consent  of  both  the  plaintiff  and  vendee,  may,  under 
the  provisions  of  the  Practice  Act,  make  an  order  continuing  in  the  name  of 
the  original  plaintiff.    Moss  v.  Shear,  30  Cal.  468. 

11.  u  the  plaintiff  in  ejectment  transfers  the  demanded  premises  pending 
the  action,  and  the  Court  orders  the  action  continued  in  the  name  of  the 
original  plaintiff,  he  may  recover  judgment  for  both  the  possession  and  the 
rents  and  profits.    Id. 

12.  The  sale  and  transfer  by  the  plaintiff  in  ejectment  of  the  demanded 
premises  pending  the  actions  is  a  transfer  of  the  causo  of  action  within  the 
meaning  of  the  sixteenth  section  of  the  Practice  Act;  and  the  action  may  be 
continued  in  the  name  of  the  original  plaintiff.    Id. 

13.  An  action  brought  in  the  joint  names  of  husband  and  wife  to  recover  the 
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vife'8  separate  estate,  doee  not  abate  in  oonseqnenoe  of  a  diYOioe  and  the 
sobeeqnent  maniage  of  the  ^rife  "with  anoUier  man  after  the  oonunenoement 
of  the  ftction.    CaldenDood  v.  Pyser,  31  Cal.  33a 

14.  U,  pending  an  action  brought  in  the  joint  names  of  hnaband  and  infe 
to  recorer  the  -wife's  separate  estate,  the  plaintifliB  are  diyorced,  the  action 
nay  be  prosecuted  to  a  judgment  in  ^e  names  of  the  same  plaintiffs,  ^ere 
being  no  objection  taken  to  the  joinder  of  the  plaintiffs  by  a  snpplemental 
answer.    Id. 

15.  Where  «  special  administrator  commences  an  action  for  the  reooyery  of 
nal  property,  thereby  preventing  the  Statute  of  Limitations  from  running 
sgainst  tne  daim  of  the  deceased,  and  the  successor  in  interest  of  the  deceased 
becomes  by  order  of  Gotirt  subetUnted  as  plaintiff  in  the  action  instead  of  the 
special  admixufltrator,  tiie  right  coneerred  oy  the  brin^inp;  of  the  action  by  the 
meeial  administrator  will  envre  to  the  said  successor  in  interest.  Oarriim  v. 
JB^mgkM,  Oct.  T.  1867. 

§  17.  Oowi^  when  to  decide  controversy^  or  to  order  other  par- 
lies  to  be  brought  m. 

The  Court  may  determine  any  controversy  between  partiei^ 
before  it,  when  it  can  be  done  without  prejudice  to  the  rights 
of  others,  or  by  saving  their  rights ;  but  when  a  complete 
detennination  of  the  controversy  cannot  be  had  without  the 
presence  of  other  parties,  the  Court  shall  order  them  to  be 
brought  in. 

Afpticable  to  Justioea'  Courts.    K.  Y.  Code,  $  122.    Abb.  Forms*  Kos. 

1.  This  Motion  oonstmadU-See  cad^^  $  16,  Ka  1. 

2.  k  Court  of  equil^  will  not  permit  litication  by  piecemeal.  The  whole 
subject  matter  ana  all  &e  parties  should  be  before  it,  and  their  respectiye 
danmi  determined  once  and  loreTcr.     Wilson  y.  Xcwsen,  6  Cal.  114. 

3.  It  is  the  duty  of  a  Court  of  equi^,  when  all  the  parties  to  a  controyers^' 
Be  before  it,  to  adjust  Uie  rights  of  all,  and  leaye  nothing  open  for  future 
fitigation,  if  it  can  be  helped.    Ord  y.  MeKw,  6  Cal.  516. 

4.  When  a  husband  sues  to  recoyer  a  homestead,  and  the  wife  does  not 
tppear  in  the  action,  the  Court  should  order  her  to  be  brous^t  in,  so  that  a 
msl  deoree  may  be  binding  upon  them.    Marks  y.  Manh^  9  Cal.  96. 

5.  The  richt  to  demur  was  giyen  to  enable  the  Court  to  carry  out  the  pro- 
visioiia  of  tiae  foregoing  section.     Warner  y.'  Uncit  Sam,  9  Cal.  697. 

4(.  If  a  detennination  of  the  controyersy  cannot  be  had  without  the  presence 
of  ofter  parties,  the  Court  may  on  its  own  motion,  under  section  seyenteen 
of  file  Practice  Act,  OTder  them  to  be  brought  in  before  a  final  disposition  of 
the  case.    8ettemhre  y.  Putnam,  30  Cal.  490. 

7.  The  plaintiff  filed  her  biU  to  remoye  a  cloud  upon  hisr  titie  to  land,  cre- 
ited  by  her  husband's  deed  to  one  of  the  defendants,  >id!id  she  joined  in  the 
IvQ  three  other  defendants,  one  of  whom  had  bought  a  portion  of  the  land 
from  the  plaintiif  and  her  husband,  and  two  of  whom  held  a  mortgage  upon 
thd  property  executed  by  tiiem.  Held,  that  the  latter  were  unnecessary  parr 
ties,  as  the  grantee  in  the  deed,  and  those  olaiminff  under  him,  were  the  only 
Pvties  neoesaary  to  the  complete  adjudication  of  uie  case.  PeraUa  y.  Stmon, 
SOaL  313.1 
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TITLE  II. 

OP  THE  PLAOB  OF  TBUL  OP  CIVIL  ACTION. 

BionoH  18.  Addons  to  be  tried  where  subjeot  mattar  dtcutted. 

19.  Aotione  to  be  tried  where  cause  of  action  aiose^ 

20.  Aodons  to  be  tried  where  parties  reside. 

21.  Change  of  place  of  trial 

§  18.    ^  *  Actions  to  be  tried  where  subject  matter  situaied. 

Actions  for  the  following  causes  shall  be  tried  in  the  connty 
in  which  the  subject  of  the  action,  or  some  part  thereof^  is 
situated,  subject  to  the  power  of  the  Court  to  change  the 
place  of  trial,  as  provided  in  this  act : 

1st.  T'or  the  recovery  of  real  property,  or  of  an  estate,  or  in- 
terest, therein,  or  for  the  determination,  in  any  form,  of  such 
right,  or  interest,  and  for  injuries  to  real  property. 

2d.  For  the  partition  of  real  property. 

8d.  For  the  foreclosure  of  a  imortgage  of  real  property. 

Provided,  that  where  such  real  property  is  situate  partly  in 
one  county  and  partly  in  another,  the  plaintiff  may  select 
either  of  said  counties,  and  the  county  so  selected  shall  be  the 
proper  county  for  the  trial  of  any,  or  all,  of  such  actions  as 
are  mentioned  in  the  first,  second,  and  third  subdivisions  of  this 
isection. 

Amended,  Stat  1861,  494.    See  {  f  19, 20,  21 1  Bancroft's  Forms,  Nos.  594, 
595;  Abb.  Fgrms,  Kos.  1205,  1212. 

(1)  flCAitrfM  ov  18H  UBt  BaatuJ*  Dm,,  PiBAeaAm  8800-8:  WooD't  Dm.,  Asr.  ISTS. 

,injar^UtMvei9km^/^rkilf  aeNow  «miproceeAlmp§fm^  mm  09mi  to  ewattw  (TsmtI. 
JfiV0M,1854. 

1.  U  tn  •Men  wpntmti<itngiB  oonmmumA  at  ^tlaata^t 
ttoaad,  and  tb*  Jadgis  or  JiutlMtlisnof  U  by  law  dbMiuilifled  ttom.  Mtlaff  m  saoh.  or  If  Sas 
$nj  othor  omm  ttaa  Ooort  order*  the  pUoe  of  trial  to  be  ohuig«4,  it  ahAll  be  traasferrod  tat 
trial  to  a  Ooort  tbe  parties  may  agree  npoiu  t>y  atipulatloii  in  writing,  or  wade  in  open  Oonzt 
and  entered  in  tbe  minufcea;  or,  if  they  do  nut  ao  agree,  then  to  the  neareat  Omirt  when  the 
Ukm  ol^eetton  or  oanae  for  making  the  ord«r  doea  not  exlat,  aa  fUlkrwa: 
lit.  If  ia  the  Diatrlot  Ooort,  to  another  Diatriot  Oourt. 
9d.  It  ia  a  Ooonty  Oonri,  to  a  matriot  Oonrt,  or  aome  other  Oonnty  0«nirL 
8d.  If  m  the  Frubate  court,  to  a  Diatrlot  Ooort,  or  aome  otUer  J^robite  Ooort. 
4th.  If  in  alofltloe'a  Ooort;  to  another  Joatice'a  Ooort  in  the  aame  ooonty. 
9.  Whan  an  order  la  made  tranaflnrlng  an  action  or  prooeedlng  for  trial,  the  Clerk  of  tba 
Ooort,  or  loatloe  of  the  Peace,  ahaU  trausmit  the  plna<iTnga  and  papera  tbere  n  to  tbe  COeik 
or  Joatloe  of  the  Ooort  to  which  It  baa  been  traaaferred.    If  the  transfer  la  made  on  the 
groond  that  a  Jodge  or  ioatloe  la  dIaqnaHfled  firom  acting,  the  coat  and  fees  thereof,  and  of 
re-entering  and  lUmg  tbe  pleadlnga  and  papera  enew,  are  to  abide  the  event  or  the  actkm  or 
prooeedlng;  in  other  caaea  they  are  to  be  pidd  by  the  party  at  whoae  instaooe  the  order  la 
made. 
Sb  Iha  Ooort  to  whkh  an  aotloiB  or  prooeedlng  la  transfeoed  tbaU  hsTi  and  exardia  orar 
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OK  esaovttoii  cnforee  the  Judgment. 
4  Inn  ection  or  proo«teding  Innsforred from  a  Arobete  Ocmr^  or  bron^  to reoovor  the 
of  lands  or  tenements  (excepting  It  be  In  e  Justice*!  Oonrt),  slier  final  jodgmenf 
,ttaeGtorkor  tbeOonrtla  whiebitlsheardaluUoertlfyiuidarbiSMslof  oOee^aad 
it  to  the  Ooort  from  whence  It  is  transferred,  a  ALU  transcript  of  ths  pcooeedftngs 
md  ladgmeni.  Tbe  Clerk  recetring  such  transcript  shall  docket  and  record  the  Judgment 
IhihB  reeoeds  of  his  Oonrt,  brisAf  designating  tt  as  s  Judgment  tnasfenad  fhim  *— - 
Oeot  (nneittg  the  proper  Gooxt). 

IL  OstiansfeRlng  oaaaes.  the  following  and  no  other  fees  snd  costs  ihall  be  allowed  to 
fte  Ckrks  of  the  Ooort:  For  transmitting  the  pleadlngB  and  papers  of  a  canscb  the  aam  of 
tee  delfan;  for  re-entering  and  flUng  tbe  same  pleadmgs  and  papera  anew,  three  dollars: 
forevtiMng  and  ranittiBs  atransorfpt  and  Jodi^ent,  ix^ien  required  to  be  done  nndev  this 
■01,  ftve  doIliHrs;  fer  doeksang  and  recording  a  transcript  snd  Judgment,  when  required  to 
be  dooe  under  this  act,  flye  dollara.  Tbko  last  two  items  may  be  taxed  in  ttrot  ot  the  sno- 
osiAd  pvty,  and  made  a  part  of  Che  Judgment  against  the  other  party,  or  otherwise 
otdBiBd  paid,  as  the  Ooini  hearing  the  action  or  proceeding  may,  by  its  osdsr  or  Judgment 


1  If  an  acttoa  or  proceeding  is  trsasfiarred  to  a  Jostloe'k  Oonrt,  the  Justice  recelTlng  It 
ihaO.  three  days  beHrae  he  proceeds  to  the  trial  thereof  nnl^  the  parties  stlpn^ate.  in  writ> 
lB&  to  walTe  snch  notice,  csose  therein  a  notice  In  wridng  to  be  aerred  on  the  parties, 
wtiich  notloe  shall  Inform  them  of  the  time  and  place  of  trial;  In  other  cases,  the  action  or 
pRweedlng  shall  proceed  In  the  same  manner  provided  for  by  law  In  anoh  aoiloiis  or  pro- 


(H  BtAXUBBS  ov  U8Bw  80t  BoiSUi'k  DiOb»  PABMSam  M06-9;  Woon's  I>]sa«,  900^  Aas,  1979, 
JnAito  pr99Ui$  for  ceMykig  mid  remavimg  eerltdn  osws  fnm  fke  Ccwrtt  of  Oubt  State  to  Ike 


8taU»  CfJrmU  OnmU,  cmd  to  rtm&oe  bjf  writ  of  error  eerudm  eaoei  from  tht  fl'iMwcan 
_  7ow«ef  Ac  OMM  r  -       -        ^ 
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1.  If  aanit  be  eommoioed  In  any  Court  of  this  Stste  sgafnst  sn  atlen,  or  by  a  eltlsen  of 
Ikli  atste  against  s  ettliKn  of  another  8h|te,  and  the  matter  In  dispute  ezeeeda  the  anm  or 
niM  of  ftre  faondred  dollars,  exo^ustve  of  costs,  to  be  made  ta  appear  to  the  satisfaction  of 
fts  Courts  and  the  defendant  shall,  at  the  time  of  entering  his  appearance  Insneb  a  Court  of 
Us  Stale,  flto  a  petition  for  the  removal  of  the  cause  fmr  trial  uiko  the  next  Otreolt  Court 
•(ttie  United  Statea,  or  District  Court  of  the  United  Btates,  having  the  powers  add  Jnrte- 
Oetton  of  a  <ar«salt  Conrt,^  be  held  in  the  District  where  the  suit  Is  pending,  and  ofte 
IPSdand  snfBrlent  surety  for  his  entering  In  such  Court,  on  the  first  day  of  Iti  aesrion. 
eoites  of  said  process  Mpunst  htm,  snd  also  for  his  there  at>pearing  and  entering  speefal 
Mlla  the  cause,  tf  bait  was  originally  requisite  therein,  it  ahall'  then  be  the  dntor  of  snoh 
Oovrtor  this  Stats  to  accept  the  surety  and  proceed  no  farther  In  the  eanse;  and  all  siib- 
leqiuBt  proceedings  which  may  be  taken  or  had  In  snch  Court,  In  oontrsventlon  of  ttis 
prorislaBSQf  this  seotlan,  shall  be  void,  snd  of  no  foroe  or  elfeol  for  sny  pnrpoae  what*- 


1  AfinsllodgmflBlortfecreelnanysnitln  the  highest  Court  of  law  or  eqnttyof  this 
llifee  In  which  a  dedeion  of  the  suit  could  be  had,  where  is  drawn  In  questton  the  validity 
«f  a  trealar  or  statote  thevsoi;  or  an  authority  exercised  under  the  United  States,  snd  ths 
dadsioa  is  against  tuelr  -Validity;  or  Where  is  drawn  In  qhestlon  the  validity  of  a  statute  oi; 
•  •nsafhorilar  esBrdsed  under  this  State,  on  the  ground  of  their  being  repugnsnt  to  ths 
Oouttiution,  treaitiea  or  Iswi  of  the  United  fttates,  snd  the  decision  Is  in  fisvor  of  sMh,  their 
itlttty;  or  wheva  Is  drawn  In  question  fheconstmoClonof  snr  clause  of  the  Constitution 
Bf  the  United  Otatii,  cr  of  a  trealy,  or  ef  a  statute  ot  s'  commusioB  held*  under  tbe  United 
Mrta^  snd  the  oselslon  Is  agslBst  the  title,  right,  privilege  or  eaDemptionq^eolally  set  up  or 
^Masd  by  etthsr  party,  untesuehdlsnse  of  the  said  Oonatitntion,  treaty,,  statute  or  com- 
bs reoMifOd  by  writ  of  actor  Us  and  bo  reiSiaittlnad  and  i^fscsed  or  afiirmcd 
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1.— Probaie  prooeedlngs  an  not  dvil  aoftio&ti  within  tlie  meflsning  of  this 
tiile.    BdaU  ofc.  G.  Soott,  15  Gal.  290. 

2.— Hilling  dnimB  an  r^  estate  within  the  meaning  of,  and  are  governed    ^  -v  / 
by  the  provisions  of  this  secUon.     Watts  t.  WMb,  13  Galifl^T  28  Cal.  606.       ^  ''^ 

3.  WuBie  a  suit  for  real  estate  is  bron^^t  in  tha  imng  eoqntr,^  a  motion  to 
change  the  yenne,  and  not  demurrer,  is  the  proper  remedy;  ana  in  snch  case 
there  is  no  discretion  in  the  Oonrt,  the  change  being  matter  of  right.    Id. 

4.  C,  being  one  of  four  defendants  in  ejectment,  moved  to  transfer  the 
action  to  a  United  States  (}onrt  on  the  ground  of  hib  alienage,  and  an  order 
WM  made  stoying  all  proceedings  nntil  the  motion  oonld  be  heard.  BefoM 
flie  hearing  of  the  motion  plaintiff  dismissed  the  action  as  to  C,  and  one 
other  defendant,  and  took  judgment  against  the  otner  two,  who  had  made 
dB&ntt.  G.  afterwards  insiaied  upon  his  motion,  and  filed  affidavits  tending 
to  show  that  tlie  de&ulting  defendants  were  occupying  the  premises  as  his 
tenants,  and  were  ooHuding  with  the  plaintiff.  The  motion  was  denied,  and 
C,  having  appealed  from  that  order  and  from  the  Judgment :  HMt  that  the 
denial  of  the  motion  was  proper,  as  after  C.'s  dismissal  it  could  not  properly 
be  entertained.    .Beady.  ObMenoood,  22  Oal.  463. 
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§  19.  Aciims  to  be  tried  where  comes  of  action  arose. 

ActioDB  for  the  following  causes  shall  be  tried  in  the  coimtjr 
where  the  cause,  or  some  part  thereof,  arose,  subject  to  the 
like  power  of  the  Court  to  change  the  place  of  trial : 

Ist.  For  the  recovery  of  a  penalty  or  forfeiture  imposed  by 
statute  ;  except,  that  when  it  is  imposed  for  an  offense  com- 
mitted on  a  lake,  river,  or  other  stream  of  water,  situated  in 
two  or  more  counties,  the  action  may  be  brought  in  any 
county  bordering  on  such  lake,  river,  or  stream,  and  opposite 
to  the  place  where  the  offense  was  conunitted : 

2d.  Against  a  public  officer  or  person  especially  appointed 
to  execute  his  duties,  for  an  act  done  by  him  in  virtue  of  his 
office,  or  against  a  person  who,  by  his  command,  or  in  his  aid, 
does  anything  touching  the  duties  of  such  officer. 

U.  T.  Code,  $  124.    Bee  porf,  M  20,  31. 

I  of  a  flheriff  *6  deed 
under  Bectaoa  two 
le  coxmty  where 
I  against  a  public 
)!i«ri'rfOT  aoto^one  by  hiin  in  virtue  of  hie  office,  eto.,  set  forth  in  this  aeo- 
^applies  only  to  aftrmative  acta  of  the  officer,  by  ^ch  m  the  e«cuto;^ 
S^roSiss,  or  o&erwise,  he  interferes  with  ttie  P^Pf^^^^L"®^  ^^^"^ 
wm^taid  not  to  mere  omisaionB  or  neglect  of  official  duty.    McMOan  y. 

5Scftard«,  9  Cal.  420. 

§  20.  ^Actions  to  be  tried  where  parties  reside. 

In  all- other  cases,  the  action  shall  be  tried  in  the  county  in. 
which  the  defendants,  or  any  of  them,  may  reside  at  the  com- 

^^'^^^^^'JI^S^fZrtMSSiM  or  MMlBS  the  Judgment  or  decree  compUised  o^ 

oi^Ttftti!  «^  M^^wb^m  ^  may  have  Deen  glTen  ihell  within  ten  dm 

SSlfti»«2^o?toV5^  iriththe  dertTof  hla  intention  to  remore  the  oanai^ 

^S^^^S^BSSf^^boSuiSihe  VidvH State*,  end BbiJI  offer  mii&elenl  Beourity, 

tobL^LS^^tl?5^S^ »^?««»« court,  or eny  WiriWct  Oj^of  thie  State,  te 

!L^LSS^«^%  n(£wrUof  erTor,tt  ahaU  be  the  duty  of  the  aaid  Ooort  in  which  sadh 

SMS^^TiSiSStoS  or  i^iudge  the^ 

£SSS?St  eSldSg^mo^  tTK  fl«d  by  the  a^d  Court  «  Jufc,  «»  wfllb; 

2£S?to«!Srau2 party  to  a^ tor  and  aerye  hie  1^ 

JStSS:^  S^^StodSiS  SS^pon  the  receipt  of  auch  inlt  of  err^ 

^iSit^ViM^^SSSi^ji^  andlowhlch  theVritmay  be  directed.  ahaU  make  wtmn 

tSSi^^^^^^^  «  •  tranaoript,  without  the  neceaBily  of  any  other  or  farther 

•^iTali^SSS  C^TTSther  omoer  of  any  Court  of  thif  SUte.  diall  taowinj^  Md 
«SiSiS2tC<S!£i^ttr3r  the  provlMoi  o^ 
^SSmenorftaoSM^  and  Ua^ 

0A§9L   8aefkirtharjM«;il«M.41-M.    ' 
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mencement  of  the  action  ;  or,  if  none  of  the  defendants  re- 
side in  the  State,  or,  if  residing  in  this  State,  the  county  in 
which  they  so  reside  be  unknown  to  the  plaintiff,  the  same 
may  be  tried  in  any  county  which  the  plaintiff  may  de- 
dgnate  in  his  complaint ;  and  if  any  defendant  or  defendants 
may  be  about  to  depart  from  the  State,  such  action  may  be 
tried  in  any  county  where  either  of  the  parties  may  reside 
or  service  be  had ;  subject,  however,  to  the  power  of  the 
Court  to  change  the  place  of  trial  as  provided  in  this  Act. 

lAmended  Stat.  1858,  82.    K.  Y.  Ck>de,  $  125.    See  post,  $  21. 

1.  Probata  prooa<WHnpt  not  witbin  tlia  Aotr— Prooeedings  for  the  setde- 
nent  of  an  estate,  and  matters  connected  therewith,  are  notoiTU  aotions 
vithm  the  meaning  of  this  Title  2d,  ao  aa  to  transfer  them  6:0m  one  coxaitj 
toftDother.    iSWaie  0/ 5oott,  15  CaL  220. 

2.  CkKporatioii,  resideaoe  o£ — ^The  principal  place  of  hasinesa  of  a  cox* 
vontion  i»  its  residence  within  the  meaning  of  that  tenn,  as  used  in  section 
SOof  the  Practice  Act,  ftxing  the  place  of  trial.  Jmidna  y.  the  CaliforvHa 
atagiCompansf,  22Cal.  637. 

S.  Habeas  Corpn& — ^The  writ  of  habeas  corpus  shonld  not  issae  to  ran  out 
of  the  comity,  nnless  for  good  canse  shown,  as  the  absence,  inabiUigr  or  re- 
ftiad  to  act,  of  the  local  Judge,  or  other  reason  showing  that  the  object  and 
iMson  of  the  law  requires  its  issuance.    Sx  parte  JSUia,  11  CaL  226. 

$  21.  Change  of  place  of  trial. 

The  Goort  may,  on  motion,  change  the  place  of  trial  in  the 
foUoiving  cases : 

Ist.  When  the  coonty  designated  in  the  complaint  is  not 
the  proper  county  ; 

2d.  When  there  is  reason  to  believe  that  an  impartial  trial 
camiot  be  had  therein  ; 

3d.  When  the  convenience  of  witnesses  and  the  ends  of 
justice  wonld  be  promoted  by  the  change  ; 

4th.  When  from  any  cause  the  Judge  is  disqualified  from 
acting  in  the  action. 

H.  Y.  Code,  f  126.  See  atiie,  i  18,  noU,  Abb.  Forms,  Kos.  1206-1212. 
BttKsioft's  Forma,  69i,  696. 

4.  ^Hie  plaintifr  in  an  action  may  have  the  place  of  trial  changed  upon  a 
poper  showing,  made  xmder  the  twenty-first  section  of  the  Practice  Act,  and 
itk  error  in  the  Court  to  refuse.    QreweU  y.  TTcriciefi,  23  Cal.  166. 

5.  Vint  sabdivision.— As  a  matter  of  practice,  where  defendant  moTcs  to 
tnnsfer  the  canse  to  the  connty  of  his  residence,  plaintiff  may  resist,  by  a 
ooQster  motion  to  retain  the  cause  on  aooonnt  of  the  conyenience  of  witnesses, 
aotwithstanding  the  residence  of  defendant^  and  then  defendant  can  reply  to 
fte  allegations  as  to  the  conyenience  of  witnesses;  or  plaintiff,  instead  of  a 
Qosnter  motion,  may  simply  resist  the  molion  of  defendant^  bat  reasonable 
tine  should  be  aUowed  defendant,  if  desired,  to  meet  the  matter  set  up  in  op- 
pQBlian  to  the  original  motion.    Lo^  y.  Latham,  16  Cal.  418. 
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6.  On  application  by  defendant  ^  ehange  tlie  place  of  trial  on  tlie  gioiDid 
of  residence,  the  plaintiff  may  resist  by  showing  that  the  oonTenienoe  of  wit- 
nesses and  the  ends  of  justice  wiU  be  promoted  by  the  retention  of  the  catuse, 
^d  the  Court  may,  on  a  proper  showing  of  sach  facta,  refuse  to  ohaage  the 
yenne.    Jenkins  t.  Jhe  Caiifomia  Stage  Co,,  22  Cal.  537. 

7.  "Wbere  a  change  of  vanne  is  asked  by  defendant  on  ilie  gronnd  of  Yam 
residence,  if  the  oonyenienoe  of  witnesses  requires  that  the  action  should  be 
retained  for  trial  in  the  Couit  where  it  was  commenced,  the  plaintiff  should 

S resent  tiiat  fiwt  in  opposition  to  tiie  motion,  and  if  he  neglects  to  do  so,  it  is 
oubtfdl  whether  he  can  afterwards  apply  to  the  Court  to  which  it  haa  thafl 
l&een  removed,  to  have  it  sent  back  again.    F^erson  v.  McCahiU,  22  CaL  187. 

8.  Corporatioi],  raaidenoe  of— The  principal  place  of  business  of  a  coirpol 
ration  is  its  reaidenoe  within  the  meaning  of  tiiat  tenn  as  used  in  8eo.  20l  </ 
the  Practice  Act,  fixing  the  place  of  trial.  Jmikma  v.  The  CaHforma  Stage  Co.* 
22  CaL  537. 

9.  Plaintiff  may  resist  tlia  motion^  by  counter  motion,  on  the  ground  of 
aonvanienoe  to  witoessea.    [Bee  Cases,  under  Bulk  1.] 

10.  MoHon,  how  niada^  praotioe. — On  motion  by  defendant  to  change 
the  place  of  trial,  on  ground  that  he  is  sued  in  the  county  in  which  he  dote 
not  reside,  if  plaintiff  resist  ttie  motion  because  of  the  convenience  of  wit- 
nesses, tibe  evidence  aa  to  the  convenience  shoidd  be  as  fall  and  particulaar  aa 
that  which  is  required  upon  application  for  this  cause  to  transfer  the  trial  to 
another  county.  The  aiBdavit  must  state  the  names  of  the  witnesaea.  IdM^ 
V.  Latham,  15  Cal.  418. 

11.  The  practice  upon  this  subject  being  unsettled,  the  parties,  on  the 
return  of  the  cause,  should  have  an  opportunity  of  fuUy'itresenting  the  merits 
of  the  motion.    Id, 

12.  It  will  operate  against  the  application  where  the  affidavit  of  the  party 
shows  that  all  the  witnesses  of  his  aaversary  reside  in  the  place  firom  whence 
he  appUes  to  move  the  trial.    Shan  v.  P.  Smith,  3  Cal.  410. 

13.  The  affidavit  should  state  the  facts  in  sudi  a  manner  as  to  enable  the 
Court  to  draw  Ua  own  inference  whether  or  not  an  impartial  trial  could  be  had 
in  the  particular  case.  If  it  fail  in  this,  it  will  not  warrant  the  Court  in 
changing  the  venue.    Id. 

14.  The  granting  of  time  io  file  oounteisaffidavits,  on  a  motion  to  change 
the  place  of  trLal,  is  a  matter  of  discretion  in  the  lower  Court,  and  will  not  be 
reviewed  on  appeal.    Pieraon  v.  McCahiU,  22  Cal.  127. 

16.  SeooDd  aabdlviBloii,  pr^udioe^  etc^The  allegations  in  the  aiBcbyit 

of  the  defendants,  that  a  strong  prejudice  exists  in  San  Frandsoo  among  pep* 
sons  likely  to  be  (Milled  as  jurors  against  driving  cattle  through  the  streets  of 
the  dtv,  and  against  persona  enga§[ed  in  that  business,  is  not  sufficient  to 
show  that  he  cannot  have  a  fair  and  impartial  trial  in  San  IVandsoo.  They 
ftimiah  no  affidavits  of  persons  acquainted  with  the  fibcts,  nor  do  they  atata 
that  they  have  made  any  inquiries  of  the  citizens  on  whidi  to  base  auch  an 
opinion.    JFlekena  v.  Jones  et  al,y  October  T.  1863. 

16.  The  ^antine  or  refusing  of  a  change  of  venue  by  reason  of  the  biaa 
and  prejudice  of  toe  citizens  of  ihe  county,  is  discretionary  with  the  Courts 
Bubject  to  revision  only  in  cases  of  abuse.     Watson  v.  Whi£iey,  23  Cal.  376. 

17.  Third  aobdivisAoD.  oonvenlenoe  of  wlUieaaea— The  affidavits  show 
that  the  acts  complained  of  were  comiqitted  in  the  dty  of  San  iFtanciaoo, 
and  mrima  fads  the  convenience  of  witnesses  would  require  that  the  actian 
shotud  be  tried  in  that  county.    The  affidavits  of  both  parties  show  that  a 

S eater  number  of  the  witnesses  as  to  the  act  committed  and  the  injury  eanaed 
ereby,  reside  in  San  Francisco;  and  even  those  who  reside  in  Sonoma  connty 
can  travel  to  San  Francisco  nearly  as  conveniently  as  to  the  coxmty  seat  of  the 
former  county.    Fickena  v.  Jones,  Oct.  T.  1863.    (Not  reported). 

18.  Fourth  aubdivlaion— Xhe  Judges  inoapaoity  to  aot^  prq|iidloe^ 
biaa,  eto. — ^If  a  Judge  is  related  to  either  of  the  parties  to  an  action,  by  oon- 
sanguinity  or  affinity  within  (he  third  degree,  he  is  disqualified  ^m  aoting  in 
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Ike  cage  in  any  matter  exoept  in  the  arrangement  of  the  calendar  or  regs- 
lition  of  the  order  of  bosinesa.  Eyen  if  no  objection  is  made,  he  has  no 
n^  to  act,  and  ought  of  hie  own  motion  to  decline  to  dt  as  Judge.  In  such 
case,  an  order  of  the  Jndge  diftmiBaing  the  action  is  yoid,  on  the  sronnd  of  hia 
Incapacity  to  act    Peo^  ▼.  Jom  Bamon  de  La  Ouerra,  34  Oal.  7s. 

19.  Where  a  Judge  la  incapacitated  to  act  as  auc^,  the  action  ahould  be 
transferred — ^not  dismissed;  an  order  dismissing  the  action  would  be  null  and 
void.    Burton  el  al.  t.  Oovarrubias,  April  T.  Id65.     ^Kot  reported.) 

20.  The  exhibition  by  a  Judge  of  partisan  feeling,  or  the  unneoeasanr 
expression  of  an  opinion  upon  the  justice  or  merits  or  a  controTorsy,  though 
exceedingly  indecorous,  improper  and  reprehensible,  as  calculated  to  throw 
suspicion  upon  the  judgment  of  the  Ck>urt,  and  bring  the  administration  of 
justice  into  contempt,  are  not,  under  our  statute,  sufficient  to  au^orixe  a 
change  of  yenue,  on  the  ground  that  the  Judf;e  is  disqualified  from  sitting. 
Xhe  Jaw  establishes  a  diiferent  rule  for  determining  the  qualificaiion  of  Judges 
from  that  applied  to  jurors.    McCautey  y.  WeUer  rXerry,  O.  J.),  12  Cal.  600. 

21.  A  Judge  who  is  related  to  either  of  the  parties  to  an  action  within  the 
Ihiid  d^;ree  of  consanguinity,  is  incompetent  to  try  an  action  between  them. 
Jk  La  (hurra  y.  BvarUm,  23  Gal.  592. 

22.  Bias  or  prejudice  on  part  of  the  Judge  constitutes  no  legal  incapacity 
to  ait  on  trial  of  a  cause,  nor  is  it  a  sufficient  ground  to  authorize  a  change  <n 
pkce  of  triaL    PeopU  y.  Wm.  YTiOtams,  24  Cal.  31. 

23.  The  fact  alone,  that  the  Judge  on  a  preyious  trial  of  the  same  cause  made 
an  enoneoua  mlin^^  is  no  eyidenoe  of  the  existence  of  bias  or  prejudice  in  hia 
mind.    M. 

24.  An  affidayit  made  on  application  to  change  the  place  of  trial,  which 
states^  "  that  the  Juoge,  as  the  affiant  ia  informed,  and  yerily  beUeyeSi  haa  fre* 
^uently  stated  that  he  belieyes  the  affiant  gqilty  of  the  crime  charged  in  the 
indictment,  and  has  freqjuently  eroressed  mmself  against  and  adyersely  to  the 
affiant  in  connection  with  said  charge,"  does  not  merit  consideration,  aa  it 
contains  a  mere  ohanfle  upon  infonnation  and  belief,  and  does  not  ahow  how 
file  infonnation  was  obtained,  or  upon  what  the  belief  waa  based.    Id, 

25.  When  motion  must  be  mada^The  motion  should  be  made  before  or 
aft  the  time  of  filing  a  demurrer,  where  the  nounda  are  apparent  on  the  face  of 
the  complaint~(PeorA»8  y.  JFHfr,  9  Cal.  642);  or  before,  as  in  the  answer.  It 
comes  too  late  after  an  answer  to  the  merits.  Tboms  y.  BandaU^  8  Cal.  438; 
Beysy.  Sanfard,  5  Id.  117. 

26.  BCay  be  waivecL—The  right  ia  one  which  a  party  may  waiye,  either 
eipressl^  or  by  implication.    Pearhes  y.  Freer,  9  Cal.  642. 

27.  It  is  a  mere  piiyilege  which  may  be  waiyed.  It  is  not  matter  in  abate- 
ment of  the  writ  The  priyilege  must  be  claimed  by  motion  to  change  the 
venue  at  the  proper  time  and  place.  Watt  y.  WhUe,  13  CaL  324;  oyenuling 
V<a^  y.  BandaU,  5  Cal.  462. 

28.  An  objection  to  the  yenue,  if  made  on  grounds  appearing  in  the  com- 
plaint,  must  be  made  at  or  before  the  time  of  illing  the  the  demurrer,  or  it  will 
k  deemed  waived.    Pearhea  y.  Freer,  9  Cal.  642. 

28^.  If  a  defendant,  sued  in  a  county  where  he  does  not  reside,  demurs  to  the 
eomplaint,  and  the  demurrer  is  sustained,  and  he  there  demurs  to  an  amended 
eomplaint  before  giving  notice  of  a  motion  for  change  of  venue,  be  waives  the 
right  to  have  the  case  tried  in  the  county  where  he  resides.  JoiMf  e(  oj.  v.  FroAt 
28  Cal.  245. 

29.  All  the  defendants  must  Join,  onleaa,  eto. — ^The  application  waa 
made  by  two  of  the  defendants  on  the  gpround— first,  that  two  of  the  three  de- 
fendants were  residents  of  Sonoma  county,  and  that  the  other  defendant,  Bron- 
ton,  was  a  mere  nominal  narty.  Second,  for  the  convenience  of  witnesses. 
Third,  that  an  impartial  trial  could  not  be  had  in  San  Francteco.  The  affidavits 
of  the  deiendants.  Swift  and  Jones,  state  that  they  are  advised  and  believe  that 
Bronson  was  made  nominally  a  defendant,  but  without  any  Intention  on  the 
part  of  the  plaintiff  to  proaeoate  the  action  against  him.  This  ia  denied  bj  the 
plaintiff  in  hia  counter  affidavit  The  action  is  to  recover  damages  for  imnriea 
postained  from  an  attack  by  a  steer,  being  driven  by  the  defendimts  through  tho 
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streets  of  San  Francisoo.  All  are  charged  with  having  committed  the  act  wh!<dl 
caused  the  iigury,  and  the  question  whether  an^  one  of  the  defendants  is  not 
properly  chargeable  with  me  act,  cannot  be  tried  upon  this  motion.  The  de- 
fendants do  not  allege  in  their  affidavit  that  Bronson  is  not  equally  liable  with 
themselves,  and  equally  participated  in  the  commission  of  the  act  complained 
of.  He  is  therefore  a  proper  party  to  the  action.  The  rule  is  well  settled  that 
all  of  the  defendants  must  join  in  the  application  for  ^  change  of  venue,  or  » 

food  reason  shown  why  th^  do  not,  otherwise  it  will  be  denied.  (ScnSy  v. 
TutUm,  6  Wend.  Kep.  608 ;  £egg  v.  Donheim,  19  Wend.  Rep.  700 ;  WelUng  ▼. 
^toeet,  1  How.  Pr.  Rep.  156  ;  JAmmans  v.  JfcDou^,  2d  How.  Pr.  Rep.  77.)  As 
Bronson  is  a  resident  of  San  Francisco,  the  motion  so  for  as  it  was  founded  pa 
the  ground  of  residence  was  properly  denied.  Fickma  v.  Jones  d  aL,  October 
T.y  1863.    (Not  reported.) 

80.  Granting  motkm  disoretionazy. — ^The  granting  of  a  change  of  venae 
is  discretionary  witii  the  Court  below,  subject  to  review  only  in  Uie  cases  of 
gross  abuse.  >eo^  v.  Fishar,  6  Gal.  154 ;  Sloan  v.  Smith,  3  Gal.  410. 
•  31.  The  granting  or  refiising  of  a  motion  to  change  the  venue  on  the  ground 
of  convenience  of  witnesses  is  discretiqnary  with  the  trial  Court,  and  subject  to 
review  only  in  cases  of  abuse.    PwrBon  v.  McCdhiUt  22  Gal.  127. 

32.  Although  the  affidavit  upon  which  the  application  to  change  the  venue  of 
an  action  is  made  mav  not  show  any  legal  cause  for  such  change,  still  if  the 
Court  grants  the  applicalion,  it  has  acted  judicially  upon  a  matter  within  its 
oognizance,  and  where  it  was  clothed  with  discretion,  and  by  the  order  the 
place  of  trial  becomes  changed.  The  People  v.  Warrm  T.  Sedon^  24  Gal.  7& 
'  33.  An  order  refusing  a  change  of  venue  on  the  appUeation  of  defendant  in 
a  criminal  prosecution,  will  only  be  received  in  oases  of  gross  abuse  of  di8CTe> 
tion.    Peopfe  v.  Fishery  6  GaL  154. 

34.  Gfantlns  of  motioa,  Imperatival  ^rhen.— Where  a  suit  for  real  estate  k 
brought  in  the  wrong  county,  a  motion  to  change  the  venue,  and  not  demurrer, 
is  the  proper  remedy.  And  in  such  case,  there  is  no  discretion  in  the  Gourti 
^e  change  bemg  a  matter  of  right    Watts  v.  TFAite,  13  GaL  321. 

35.  SzoapUon  to  the  general  rule — ^Where  the  same  fraudulent  debtor 
confesses  several  iVaudulent  judgments  in  several  Courts,  it  would  not  be  necea- 
isary  for  a  creditor  to  bring  a  different  suit  in  each  different  Court  And  where 
there  is  an  exception  to  the  general  rule,  it  is  the  business  of  the  plaintiff  to 
•how  in  his  complaint  that  he  comes  within  it    Uhifelder  v.  Levy,  9  Gal.  607. 

.  36.  Xhe  Coort  will  not  move  in  the  fixat  Inatanoe— The  Court  is  not 
bound  by  its  own  motion,  to  change  the  venue.  VaU^o  v.  BandaUf  5  GaL  461; 
overruled  so  far  as  it  conflicts  with  Watts  v.  White,  13  Gal.  321. 

37.  Plaintiff  may  transmit  tJie  papen»  eto.~If  the  defendant  procures  a 
olmnge  of  venue  the  plaintiff  may  pay  the  costs  and  transmit  the  papers  to  the 
county  fixed  as  the  place  of  trial,  and  have  the  case  placed  on  the  calendar  and 
tried.    Brooks  v.  Douglass,  32  GaL  208. 

38.  Generally. — ^When  two  motions  are  pending  in  an  action  at  the  same 
time,  one  to  change  the  venue,  and  one  to  dismiss,  an  entrv  of  a  judgment  of 
diBmissal,  without  any  formal  order  denying  the  motion  to  change  the  venue,  is 
a  virtual  denial  of  the  same.  2^  People  v.  Jose  Bamcnd  de  la  Querra,  24  Gal.  7tk 

39.  In  making  the  order  changing  the  venue,  the  Court  acts  judicially  upon  a 
matter  within  its  own  cognizance.    People  v.  Warren  TSeoeton,  24  Gal.  83. 

40.  An  appeal  from  an  order  refusing  to  change  the  venue  of  an  action, 
operates  as  a  stay  of  all  ftirther  proceedings  in  the  case  in  the  Court  below  until 
such  an  appeal  is  determined.    Pierson  v.  MeCahiU,  23  GaL  249. 

41.  Removing  oaoaea  to  the  Federal  Courts.-— See  note  (2)  to  this  section, 
mde.    Qredy  v.  Ibvonsend  et  at,  2d  Gal.  604 

43.  To  authorize  a  transfer  of  an  action,  in  which  there  are  several  defend- 
ants, from  a  State  Court  to  a  United  States  Court,  under  the  provisions  of  the 
Jndietaiy  Act  of  1789,  on  the  ground  of  the  alienage  of  parties  defeadant,  all 
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ef  tte  defeadaotB  mtiBt  M  within  the  description  of  the  persons  entitled  to  m 
tnnsfer.  and  all  must  join  in  the  application.    Caldervyood  y.  ffager^  20  Cal.  167. 

44.  Thus,  where  in  an  action  of  ejectment  commenced  in  a  State  Court  against 
KYeral  defendants,  some  of  whom  were  citizens  of  the  United  States  and  of  this 
State,  and  one  of  whom  was  an  alien  residing  in  the  State,  an  application  was 
made  hj  the  alien  defendant  for  a  transfor  of  the  case  to  the  United  States  Ch> 
aiit  Court  under  the  proTisions  of  said  Act,  which  was  denied :  Heldj  that  the 
denial  was  proper.    Id, 

45.  AU  defendants  in  an  action  in  a  State  Court  must  be  aliens  or  citizens  of 
toother  State  to  authorize  the  removal  of  the  cause  to  a  Federal  Court  for  trial. 
Cdderwood  ▼.  Braiy  d  al,  28  Cal.  97. 

46.  An  appeal  from  the  Supreme  Court  of  this  State  to  the  Supreme  Court  of 
the  United  States  is  taken  within  ten  days  '*  after  rendering  we  judgment " 
within  the  meaning  of  these  terms,  as  used  in  the  Act  of  Congress,  and  operates 
M  a  saperaedeas,  if  tilie  writ  of  error  is  sued  out  and  lodged  with  the  clerk  and 
fte  proper  security  given,  within  ten  days  i¥om  the  time  a  petition  for  rehearing 
ii  denied.    Magraw  y.  MoOiyfmt  32  Cal.  2^7. 

47.  Removal  from  Probate  to  Bistriot  Coorts.—  Vide  HitteVs  Dig.,  par*- 
graphs  5718,  5992. 


TITLE    III. 

OV  THB   MANNBB   OF   COMMENGINa  CIVIL  ACTIONS.  ^ ' 

Skzkxn  22.  Actions,  how  commenced. 

28.  Complaint,  how  indorsed;  when  snminons  may  issue,  how 
signed  and  issued. 

24.  Summons,  requisiteB  of. 

25.  Summons,  time  to  answer. 

26.  Summons,  what  notice  to  be  inserted  therein. 

27.  lis  pendens,  filing  and  effect  of. 

28.  Summons,  by  whom  served. 

29.  Summons,  how  served. 

30.  Service  of  summons  by  publication,  when  defendant  cannot 

be  found,  etc. 

31.  Order  of  pubhoation,  what  to  contain. 

32.  Action  against  two  or  more  defendants,  how  plaintiff  may 

proceed. 

33.  Proof  of  service,  how  made. 

3i.    Certificate  or  affidavit  of  service,  what  to  state. 
36.    Jurisdiction,  when  Court  shall  have  acquired. 

S  22.  ^Actions J  how  commenced. 

Civfl  actions  in  the  District  Conrts,  Superior  Court  of  the 
City  of  San  Francisco,  and  the  County  Courts,  shall  be  com- 

(1)  Stuxrai  or  1804^  IM ;  Wood's  Diazsi;  349,  Aar.  ISTT ;  Htrbx.**  Dia.,  Pab.  M09-U. 

^  -^  VmoHhim^  ike  manmr  cf  oommmdng  and  maifUaimbig  tiwfi  (y  cr  agmbtd  countteu 
'^■mA  Mag  lift,  18M. 

^ggftiigiteH  a  eounty  aaay  bo  oommenoed  in  any  Oonrt  of  that  county,  or  In  aDletttol 
uw  <tf  the  Jidklil  nistroc  in  wlikh-tach  eoimty  is  Bitnated,  i^ 
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menced  by  the  filing  of  a  complaint  with  the  Clerk  of  the 
Court  in  which  the  action  is  brought,  and  the  issuing  of  a 
Bummons  thereon  ;  providedj  that,  after  the  filing  of  the  com- 
plaint, a  defendant  in  the  action  may  appear,  answer  or  de- 
mur, whether  the  summons  has  been  issued  or  not,  and  such 
appearance,  answer  or  demurrer  shall  be  deemed  a  waiver 
of  summons. 

1  Amended,  Stat.  1855,  303;  N.  Y.  Code,  $  127.    See  pod,  $  523. 

1.  Simunoiis,  waived  by  appeeranoe. — ^A  Tolnntaiy  appeanutioe,  by  a  de> 
f endant,  giyes  jurisdictloii  of  his  person  without  the  issuance  of  anv  sninxnoxis. 
This  was  eqnaUy  the  case  under  the  Practice  Act  as  it  stood  in  lo55.  Mayes 
V.  ShaUuck,  21  Gal.  51. 

2.  Service  waived,  by  appearanoe.— An  appearance  by  attorney,  at  com- 
mon hiw,  and  by  the  express  letter  of  onr  sta&te,  amounts  to  an  acknowl- 
edgment or  waiyer  of  service.    Suydam  v.  P^kher,  4  GaL  280. 

3.  Suit,  when  commenoed. — Where  a  complaint  was  filed  on  the  thirtiefh 
day  of  October,  1856,  and  no  summons  was  issued  thereon,  and  an  amended 
complaint  was  filed  on  the  twenty-sixth  of  January,  1857,  and  summons  is- 
Bued thereon:  Hdd,  that  the  suit  was  not  commenced  until  the  issuing  of  Hie 
summons.    Qreen  t.  Jackson,  10  Gal.  374. 

4.  The  proTision  in  the  Qeneral  Limitation  Act  of  1850,  that  the  filing  of  the 
complaint  shall  be  deemed  a-ocmuneneement  of  rait,  applies  to  that  act  only, 
and  not  to  the  Mechanics'  lien  Act.  TJnder  this  latter  act,  to  commence  a 
suit  within  six  months  from  the  expiration  of  a  credit  given,  a  complaint 
must  be  filed  and  a  summons  issued.    FUvndrtau  y.  WhiiU,  18  Gal.  639. 

agidiisl  prlTA^e  permiif ;  DrovidMl,  that  milti  betwvea  ooimtlM  ■hall  be  oommeneed  in  a 
Oonrt  of  oompetent  JiirlBtuctioii,  In  aoy  oonnty  not  a  pwtjr  to  raoli  M^ion, 

3.  In  oounrles  wliere  then  is  a  Board  of  Bnperyiaora,  baring  an  acting  Obaixman  or  Presi- 
dent of  sndli  Board,  the  original  prooesa  and  paper*  shall  be  aerred  on  such  Chairman  tm 
Preaident,  in  the  aame  manner  aa  upon  private  persons ;  when  there  ia  no  tooh  Chalxmaii  or 
President,  thejr  ahali  in  like  manner  be  served  on  'he  Oeonij  Judge  of  the  coon^. 

t.  Immediately  on  the  senrloe  of  soch  pcocess,  it  shall  be  the  duty  of  the  offloer  so  Mrred 
to  deUTer  snob  prooess,  and  sll  papers  aooompanTing  the  same,  to  the  District  Attcvncy  tat 
such  oonnty,  wh6ae  dnty  it  ahaU  be  to  defend  snob  canse  or  proceeding  on  the  part  of  sneli 
eoonty  until  final  Judgment  or  compromise  of  soch  snit  or  proceeding. 

4.  Baits  brought  for  or  sgaiast  a  oovn^  shall  be  by  or  in  ue  name  of  sooh  oonniy. 

(9)  BZATuns  or  186»-l^  866L    Approved  April  2d,  IMS. 

Sicnox  .—Section  94  of  said  Act  is  hereby  emended  so  as  to  read  as  Ibllows: 
Bnonoir  94.  Ko  person  shall  sue  a  ooun^  in  any  case  or  for  any  demand,  nnlesa  ho  or 
She  ahali  first  present  his  or  her  olabn  or  demand  to  the  Board  of  Snporvisors  for  sUowanosb 
and  if  thoT  fall  or  reAise  to  allow  the  ssme  or  some  part  thereot  the  party  feeling  aggrisTed 
may  sue  the  county,  and  if  the  party  suing  shall  recoTer  in  the  action  the  full  amount  of  the 
aooounti  claim  or  demand  presented  to  the  said  Board  fbr  aUowanoe,  then  tbe  said  Board 
Shall  allow  the  amount  of  the  said  jodgment  and  oosts  as  a  Just  daim  agynst  (he  county. 
But  if  the  party  suing  tfiaU  not  xeoorer  in  the  action  the  full  amount  of  ue  account,  daim 
or  demand  presented  to  the  said  Board  for  allowance,  and  upon  which  the  action  ahaU  havo 
been  brought,  then  all  oosts  shall  be  recovered  against  him  or  her  by  the  county.  Where 
the  Board  of  Supenrlsors  shall,  upon  the  examination  of  any  claim,  account  or  demand  of 
any  nature  whatsoever  presented  xo  them  for  allowance,  find  that  the  amount  ao  claimed  is 
greater  than  the  just  amount  due  from,  the  oounty  (o  the  partr  ot  portiea  presenting  the 
same,  or  in  whose  name  the  ssme  may  be  presented  fiir  allowance,  it  shall  be  tfae  duty  of 
SMd  Bosrd  to  rejeot  such  claim,  and  they  shall  not  consider  such  claim,  account  or  demand, 
or  any  part,  until  the  hext  regular  meeting  of  the  Board;  asd  no  aocoont,  demand,  or 
any  part  thereof  which  ahaU  hSTO  be<>n  twice  considered  by  them,  except  to  cany  oat  the 
ovder  of  a  Oourt  of  oompetent  Jurisdiotion  relatiTO  thereto ;  and  no  account  or  olaim  against 
a  county,  nor  any  part  thereof  shall  be  allowed  by  the  Board,  unless  such  daim,  itemiaed 
and  property  Terifled.  be  presented  to  the  Board  within  one  year  ihnn  the  time  such  daim 
aecrued.  when  tbe  claims  thus  presented  shall  be  r^eoted  in  whole  or  iu  part,  unless  the 
party  holding  the  ssme  shsU,  In  six  months  afte^  tbe  first  reiJectlon  thereof  oommenoe  his 
Sflllon  thsveupou  against  suck  oounty,  the  cause  of  aotlon  shaU  be  fotefver  barred.  AH 
claims  for  services  and  items  of  aooount  of  a  similar  nature,  presented  by  sny  one  of  tbo 
Board  of  SuperviaoBs  at  any  session  of  the  Board,  shall  be  indadod  in  one  aooount  so 
pidflced  by  the  Board*  ualeas  by  oonaent  of  the  Boaid. 
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6.  A&  aotiotK  witt  be  deemed  oonunenoed,  within  the  meaning  of  the 
twenty-fint  section  of  the  Statate  of  Limitations,  if  it  appears  that  a  com- 
^idnt  wsa  filed,  inespeetiYe  of  the  isaoanoe  of  aammons  thereon,  or  of  the 
aoithat  the  complaint  was  amended  before  summons  was  issued.  AUen  t, 
MmhaB,  Oct.  T.,  1867.  Sharp  t.  Moffuirt,  19  Cal.  CT7.  FimmUd  y.  CUy  of 
San  F^mdseo,  21  Gal.  S68. 

6.  The  mode  of  commencing  suite  and  acquiring  Jnrisdiction  of  the  parties, 
is  eontroUed  by  tibe  PraiBtioe  Act,  and  not.  by  tiie  practice  which  prevailed  at 
eonuDon  Iaw.     Dupuy  y.  Shear,  29  Cal.  238. 

7.  Qnere. — Whether  a  sommons  can  be  deemed  issned,  from  the  mere  fact 
that  one  has  been  made  out  by  the  derk,  with  an  intent  on  the  purt  of  the 
oomplaiDant  that  it  should  issue  within  a  reasonable  time  theieaf tcr.  FUmm^ 
4nw  ▼.  Daumay,  Oet.  Term  1865.    (Not  reported). 

8.  Appearance  by  mistake.    See  JForbes  t.  J^fdi^  31  Cal.  342. 

§  23.  ^  Complainij  Jiow  indorsed ;  when  summons  may  issue^ 
how  siffned  and  issued. 

The  Clerk  shall  indorse  on  the  complaint,  the  day,  month, 
and  year,  the  same  is  filed,  and  at  any  time  within  one  year 
after  the  filing  of  the  same,  the  plaintiff  may  have  a  summons 
issued.  The  summons  shall  be  signed  by  the  Clerk  and  di- 
rected to  the  defendant,  and  be  issued  under  the  seal  of  the 
Conrt. 

'Amended,  Stat  1860,  298.    See  ante,  $  22. 

1.  If  the  Courtis  authorized  to  direct  a  summons  to  issue  after  the  ezpira- 
iion  of  the  ^eor,  the  exercise  of  the  power  rests  in  the  legal  discretion  of  the 
Court,  and  its  a^on  irill  not  be  set  aside  on  appeal,  unless  it  clearly  appean 
tbatthe  discretion  was  not  soundly  ezeroised.     Dupvyy,  Shear,  29  Cal. 

2.  Since  the  amendment  of  1860  to  the  twenty-third  section  of  the  Practice 
Act,  the  Clerk  is  not  authorized  to  issue  a  summons  in  an  action,  without  an 
order  from  the  Court,  after  the  expiration  of  one  year  from  the  filing  of  the 
complaint.  This  principle  appUes  as  well  to  causes  in  which  the  complaint 
VM  illed  before  as  to  those  in  which  the  complaint  was  filed  after  the  amend- 
mendment  took  eifect.    Id. 

d.  When  a  plaintiff  commences  an  action  hv  filing  a  complaint  and  issuing 
nunmoDs,  but  makes  no  service  on  the  defendant  until  nine  years  have 
^p^  an  order  of  the  Court,  made  on  defendant's  motion,  strilong  out  the 
^plaint  for  want  of  jpr^Deeouti(m»  is  not  sudi  an  abuse  of  diseretion  as  to 
VMj  the  appellate  Court  in  reversing  the  order*  Id. 

§  24.  ^Summons  f  requisites  of. 

The  summons  shall  state  the  parties  to  the  action,  the 
Court  in  which  it  is  brought,  the  county  in  which  the  com- 
plaint is  filed,  the  cause  and  general  nature  of  the  action, 
^d  require  the  defendant  to  appear  and  answer  the  oomplamt 
within  the  time  mentioned  in  the  next  section,  after  the  ser- 
y^  of  the  summons,  exclusive  of  the  day  of  service,  or  that 
Judgment  by  default  will  be  taken  against  him,  according  to 
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the  prayer  of  the  complaint,  briefly  stating  the  sum  of 
money  or  other  relief  demanded  in  the  complaint ;  and  the 
Clerk  shall  also  indorse  on  the  summons  the  names  of  the 
plaintiff's  attorneys. 

•^Amended,  Btat  1854,  84;  1869, 39.    See  H  96,  ixwf;  Abb.  Form,  No.  99^ 
106,  ftnd  notes;  Baxicroft'e  FonoB,  Ko.  613. 

1.  If  the  Bmnmons  be  radically  defectiTe,  it  will  not  sapport  a  jndgmenl 
by  de&nlt.    PeopU  t.  WoodMf,  2  Cal.  341. 

2.  In  this  case,  the  summons  was  retamable  in  thir^  instead  of  forty  da  jb« 
and  did  not  state  that  judgment  by  de&iUt  ironld  be  ta£en  unless  the  defend- 
ant appeared  and  answers,  nor  specify  any  amount  for  which  judgment 
would  DC  taken.    Id, 

3.  The  Court  may  aUow  the  summons  to  be  amended  by  inserting  a  notioe 
to  the  defendant  of  the  nature  of  the  demand,  and  that  unless  he  appear 
and  answer  within  the  time  therein  specified,  judgment  by  default  wul  be 
taken  against  him.    PoOook  v.  Hunt,  2  Cal.  194. 

4.  The  only  object  of  a  summons  is  to  bring  a  party  into  Court,  and  if  that 
object  be  obtained  by  the  appearance  and  pleading  of  a  party,  there  can  be 
no  injury  to  him.    Smith  y.  CurHs,  7  CaL  587. 

6.  In  actions  for  fraud,  the  summons  must  apprise  the  defendant  that  on 
fnilure  to  answer,  judgment  will  be  taken  against  him  for  the  fraud.  A  mere 
notice  in  the  summons  that  a  money  judgment  will  be  taken,  will  not  support 
a  judgment  for  fraud.    Porter  y.  Harmann,  8  CaL  619. 

§  25.  SummonSy  time  to  answer. 

The  time  in  which  the  summons  shall  require  the  defend- 
ant to  answer  the  complaint,  shall  be  as  follows  : 

Ist.  If  the  defendant  is  served  within  the  county  in  whick 
the  action  is  brought,  ten  days. 

2d.  If  the  defendant  is  served  out  of  the  county,  but  in  the 
district  in  which  the  action  is  brought,  twenty  days. 

3d.  In  all  other  cases,  forty  days. 

1.  Courts  wiU  take  judicial  notioe  of  the  teiritorial  extent  of  the  jurisdio- 
tion  and  soyereiffnty  exercised  de/aeto  bjr  their  own  GoTemment^  and  of  the 
local  divisionB  of  the  country  into  States,  counties,  cities,  towns,  etc.  Peo-^ 
pk  ▼.  Smith,  1  Cal.  9  ;  see  note  to  $  24. 

2.  The  Practice  Act  aUows  a  party  ten  days  after  the  service  of  the  sum- 
mons, to  file  his  answer,  if  served  in  the  county  ;  twenty  days,  if  out  of  the 
eoxm<y,  but  within  the  judicial  district ;  and  fortr  days  m  all  other  oases.  A 
non-resident  of  the  State  would  come  under  the  last  clause,  and  be  entitled 
to  forty  days  after  the  service  of  the  summons.  (TretoeS  v.  Hendtnon,  5  Cid. 
466. 

3.  An  answer  filed  without  leave  of  Courts  after  the  time  for  answering  has 
expired,  but  before  de&nlt  has  been  entered,  is  not  a  nullity,  but  at  most  an 
ixregularily.    Bawen  v.  Didoermm,  18  Cal.  420. 

4.  The  Court  in  its  discretion  may  strike  out  an  answer  so  filed,  or  retain  it, 
or  permit  another  to  be  filed;  but  plaintiff  cannot^  as  of  xigh^  have  such 
answer  struck  out.  For  these  purposes,  defendant  is  not  in  default  until  his 
defiuilt  has  been  actually  entered  in  aooordanoe  with  the  statute.    Id, 
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S  26.  Summons  J  what  notice  to  he  inserted  therein. 

There  shall  also  be  inserted  in  the  summons  a  notice,  in 
sabatanoe  as  follows : 

let.  In  an  action  arising  on  contract  for  the  recovery  only 
of  money  or  damages,  that  the  plaintiff  will  take  judgment 
for  a  som  specified  therein,  if  the  defendant  fail  to  answer  the 
complaint. 

2d.  In  other  actions,  that  if  the  defendant  fail  to  answer 
ihe  complaint,  the  plaintiff  will  apply  to  the  Court  for  the 
relief  demanded  therein. 

Beeonfe,  §  9i;  N.  Y.  C!od^  » 199. 

1.  'Where  jndgment  by  de&nlt  is  entered  in  an  aotion  against  a  party  for 
fnndnlently  oonTerting  money  of  the  plaintiff,  the  smnmons  most  naTe  ap- 
iDsed  the  defendant  that,  on  fealnre  to  answer,  jndgment  would  be  taken  against 
mm  for  the  fraud.  A  mere  notice  in  the  summons  that  a  money  indgment 
voold  he  taken,  wiU  not  support  a  judgment  for  frand.  Forter  v.  Mmmann, 
8  OsL  619. 

1 27.  ^Lis  pendenSyfUng  and  effect  of. 

In  an  action  affecting  the  title  to  real  property,  the  plain* 
tiff,  at  the  time  of  filing  the  complaint,  and  the  defendant,  at 
the  lime  of  filing  his  answer,  when  affirmative  relief  is  claimed 

"  — "*  ""^Vb ■■rt.nffl^i^'"     ni*    of    on-cr     iimia    aA— — MMMBHH    filo     with 

\V   Inan  action  aflfectingtTi^  «tteto  real  property,  or  e^e  J  is  Bltua- 

ri^ioike  postestian  of  real  property,  the  plaintiir  at  the  \tAng  the 

time  of  filing  his  complamt,  and  the  defendant  at  the  time  of  ^  ^ 

filing  his  answer,  when  affirmative  relief  is  claimed  m  such  ^^^  »"     . 

uttwer,  or  at  any  time  afterwards,  may  record  with  the  County  thcreb  Jj{ 

Recorder  of  the  county  in  which  the  property  is  situated,  a  no-  ^  naturO 
tice  of  the  pendency  of  the  ax5tion,contoiningtiie  names  of  the 

parties  to  and  the  object  of  the  action,  and  a  description  of  tiie  !  TOm   WIO 

property  in  that  county  afiected  tiierehy  ;  and  the  defendant  ^  J^^  ^Ij. 

may  al9o,  in  audi  fiotioe,  tUUe  the  nature  and  aHent  of  tM  , 

rWie/  dammed  m  the  anmoer:  from  the  time  of  filing/or  record  *^^  F*  ^r 

(nlyihaU  the  pendency  of  the  aotion  be  constructive  notice 
to  a  poichaaer  or  incumbrancer  of  the  property  affected 
Vbet^,-Amendment  approved  March  2, 1872.    Stat.  1871-72 ;  >  oW,  599; 

Chap.  170.  . .       - 

ar  S^^^i  ^^^''^  ^^  ejectment^  bat  to  prooeedings  in  tAxtancerj,  the  pnipose 
Jiwiuch  is  to  torn  equitable  estates  into  legal  ones  or  to  enforoe  liens  upon 
*^«^te8.     ITaasofi  V,  JDoioiwu/,  ae  Oal.  fl6. 

mLx  ^^^  ^^  ^  pendens  does  not  apply  to  the  aetion  of  ^eotment  It  ap- 
ST ISU  ^  ^^^^  ^^^  operate  directly  upon  Uie  titie.    Long  y.  NwiOe,  29 
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the  prayer  of  the  complaint,  briefly  stating  the  snm  of 
money  or  other  relief  demanded  in  the  compluot ;  and  the 
Clerk   shall   also   indorse  on  the  smamong  the  namsB  of  the 

plaintiff's  attorneya. 


],  Tf  the  fiummons  be  rodicallT  dtfecli^i  it  will  not  Bupport  ft  Judgment 
by  default.     Peiiple  v.  Woodleif.  2  Col.  3*1. 

'1.  Id  tluH  CBHB,  tlie  EnnimoiiB  was  i&tarothln  in  Uiii^  inBtead  of  fort?  dajB, 
and  did  not  atata  that  jndRment  by  dt^faolt  would  be  tuen  nnlesB  the  defend- 
ant appeared  and  aaswerod,  nor  aptciff  any  amonnt  for  which  judgment 
wonld  oe  taken.     Id, 

3.  The  Conrt  may  allow  the  siimmonB  to  be  amended  by  insertinff  a,  notiM 
to  the  defendant  of  the  nature  of  Ihv  demand,  and  that  unless  he  appeal 
and  answer  within  the  time  therein  tipecUled,  indgment  by  default  -will  Im 
taken  against  him.     FoUock  v.  ]l,ml.  3  Cal.  IM. 

4.  The  only  object  of  a  sommoDEt  id  to  bring  a  party  IntoConrt,  and  If  that     ' 
ot^ect  bo  obtained  by  the  appearance  and  pleMing  of  B  pai:^,   there   oan   be 
no  injnry  to  him.     Smith  v,  C^irl'm.  7  CaL  BSfJ,  j 

5.  In  actJonn  for  fraud,  the  xummonamnitapiffiaa  the  defendant  that  on  | 
failure  to  answer,  jndgment  will  be  tnkeD  against  him  for  the  fraud.  A  men  | 
notice  in  thesummona  that  a  monej- judgment  trill  ba  taken,  will  not  sappcot    | 

it  for  trand.    Porter  v.  Ueroiami,  8  Cal.«lt. 


§  25.  Summcms,  time  to  answer. 


The  time  in 
ant  to  answ 


which  the  summonB  shall  require  the  d< 


J; 


of  thf 


:,.  i  Baa  lOTCT  oaya  in  all  other  o 

;  under  the  last  olanae,   and  l_    

Hummona.    OthmII  t.  ExndtnOK,  5   CaL 


>er  eMA'  M   ? 
1  be  entitlBJI    ]y 


ithout  leaci-  of  Court,  after  the  time  for  answering  haa 
befu  entered,  ia  not  a  nnllity,  but  at  most 
V.  Dkktrnox.   1«  Cal.  42a 

diacretiou  miiy  ntrike  out  an  answer  so  filed,  or  retail 
J -be  filed;  but  jluintiff  oannot,  as  lA  righ^  hare  suth 
Vox  tbeae  piirpi>NeB,  defendant  is  not  in  default  nntii  hi* 
"tally  entered  in  uooonUnoe  with  the  statute.    Id. 


r 
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{  26.  Summons  J  what  notice  to  he  inserUd  therein. 

There  shall  also  be  inserted  in  the  smmnons  a  notice,  in 
nbstance  as  follows : 

Ist.  In  an  action  arising  on  contract  for  the  recovery  only 
of  money  or  damages,  that  the  plaintiff  will  take  judgment 
for  a  sum  specified  therein,  if  the  defendant  fail  to  answer  the 
complaint. 

2d.  In  other  actions,  that  if  the  defendant  fail  to  answer 
the  complaint,  the  plaintiff  will  apply  to  the  Court  for  the 
mlief  demanded  therein* 

SmohIs,  »  94;  K.  Y.  C!od^  %  199. 

1.  HHiere  judgment  by  de&nlt  is  entered  in  an  action  against  a  party  for 
ftndnlently  oonyerting  money  of  the  plaintiif,  the  stimmonB  must  haye  ap- 
iDKd  the  defendant  that,  on  fealnre  to  answer,  judgment  would  be  taken  against 
mn  for  the  firand.  A  mere  notice  in  the  summons  that  a  money  judgment 
voold  be  taken.  wiU  not  support  a  judgment  for  fraud.  Forter  y.  Mennann, 
ICil619. 

(  27.  ^Lis  pendensyfling  and  effect  of. 

In  an  action  affecting  the  title  to  real  property,  the  plain* 

i  tiff,  at  the  time  of  filing  the  complaint,  and  the  defendant,  at 

mbb  time  of  filing  his  answer,  when  affirmative  relief  is  claimed 

^8uch  answer,  or  at  any  time  afterwards,  may  file  with 

e  Becorder  of  the  county  in  which  the  property  is  situa- 

flj^a  notice  of  the  pendency  of  the  action,  containing  the 

jmes  of  the  parties  to,  and  the  object  of,  the  action,  and  a 

cription  of  the  property  in  that  county  affected  thereb^ 

the  defendant  may  also,  in  such  notice,  state  the  nature 

extent  of  the  relief  claimed  in  the  answer.    From  the 

e  of  filing,  only,  shall  the  pendency  of  the  action  be  con- 

ctive  notice  to  a  purchaser,  or  incumbrance  of  the  prop- 

afiected  thereby. 

^Amended,  Stat.  1962,  672;  K.  T.  Code,  $  182.  Bancroft's,  Amns,  698,  699; 
bh  Fonna,  109-112. 

L  Zyectmant  action  of  Us  pendana  not  nece88ar7.-~Thi8  section  does 
1  spplj  to  aetions  of  ^ectmeni  l>Qt  to  proceedings  in  chancery,  the  purpose 
woh  is  to  turn  equitable  estates  into  lefinl  ones  or  to  enforce  liens  upon 
Jil  estates.     WaUaon  ▼.  DowHng,  26  Cal.  126. 
r^Tbe  notice  of  Ha  pendens  does  not  apply  to  the  action  of  ejectment    It  ap- 
|vn  only  to  actions  which  operate  directty  upon  the  tiUe.    Long  y.  JtfevUU,  29 

IBL  131. 

t  The  twenty-seventh  jsection  of  the  Practice  Act,  relating  to  the  filing  of  a 
fcjwwdem  does  not  apply  to  actions  of  ejectment,  but  to  proceedings  in  chan- 
^  the  purpose  of  which  is  to  turn  equitable  estates  into  legal  dues,  or  to  en* 
weelkosupon  legal  estates.    IToitoafiT.  DaMng,  26  CaL  126. 
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4  Generally. — ^A  bona  fide  parchaser  of  land,  idthout  notioe  of  proceeding! 
pending  for  its  condemnatioa,  at  the  time  of  purchaBe,  no  notice  of  Us  pendens 
being  filed,  ia  not  aifected  hj  tiie  proceedings.  Bendey  y,  MowUamLake  Water 
Compcmyt  13  Cal.  306. 

5.  The  common  law  doctrine  of  2i«  pendens  does  not  apply  to  prooeedinga  be* 
fore  a  Board  of  SaperyisonB  for  condemnation  of  land  for  road  purpoaes. 
Curran  ▼.  ShcMuck,  24  Cal.  427. 

6.  Under  oar  statute,  the  mere  pendency  of  a  salt  does  not  charge  the  par* 
chaser  of  the  subject  matter  of  the  suit  as  a  purchaser  oendente  lUe  at  common 
law.  A  notice  of  Hs  pendens  must  be  filed  or  appear  of  record.  Bead  v.  i^ 
dycSj  17  Cal.  149.    Otherwise  as  to  actions  of  ejectment.    2G  Cal.  125. 

7.  Where  notice  of  lis  pendens  was  not  filed,  plaintUf  cannot  successfully  set 
up  that  notice,  would  have  done  no  g^od  to  tiie  .purdiaser,  because  he  could 
make  no  defense,  or  no  better  defense  than  the  Tender.  The  object  of  the 
notice  is  to  give  the  opportunity  of  defense,  and  also  to  notify  third  persons  of 
the  litigation.  Bichardsan  y.  WkUe,  18  Cal.  102 ;  Sampscm  y.  Ohl^er,  22  Cal 
200  ;  Horn  v.  Jones,  28  Cal.  194. 

8.  Our  statute  does  not  ^ye  any  new  rights  to  the  plaintttT,  but  limits  rights 
which  he  had  before.  It  sunply  adds  to  the  common  law  rule  a  single  term,  to 
wit :  to  require  for  constructiye  notice,  not  only  a  suit  in  equity  cases  but 
filing  notice  for  it.    Id, 

9.  Our  statute  (Prac.  Act,  sec.  27)  changes  the  common  law  rule  upon  this 
subject  in  ejectment  cases  only. 

10.  A  purchaser  of  real  property,  pending  suit— a  suit  in  equity— afibcting 
the  title  to  it,  Is  not  bound  by  the  judgment,  unless  notice  of  Us  pendens  be 
filed  with  the  County  Recorder  before  the  purchase.    Id, 

11.  The  only  way  to  charge  a  purchaser  of  property,  pending  a  salt,  with 
constructiye  notice  of  the  suit,  is  by  filing  a  notice  of  Us  pendens  according  to 
the  statute.    Atdi  y.  GkiasatMiy,  18  Cal.  205. 

12.  The  effect  of  Us  pendens  is  to  make  a  subsequent  purchaser  fh>m  the  party 
a  mere  volunteer,  affected  by  the  judgment  rendered,  or  which  may  be  rendered 
in  the  sttit  in  which  notice  is  given.  OreaorvY,  Haynes,  13  CaL  594 ;  Ctifits  y« 
SvMer,  15  Cal.  263 ;  Haynes  v.  CcUdenoood,  zYCsX,  409. 

13.  Parcbaaers  after  lis  pendens  filed. — ^If  a  Us  pendens  is  filed  at  the 
commencement  of  an  action  brought  to  set  aside  a  deed  on  the  ground  of  fraud, 
parties  who  buy  of  the  defendant  pending  the  litigation  are  bound  by  the  decreet 
Surlburl  v.  Bvtenof,  27  Cal.  54. 

14.  A  person  who.  pending  an  action  for  the  foreclosure  of  a  mortgage,  and 
with  notice  of  its  pendency,  purchases  ftom  one  of  the  defbndants  therein  a 

Eortion  of  the  mortgaged  premises,  occupies  the  same  position  as  his  grantor 
1  reference  to  the  issuance  of  a  writ  of  assistance  in  favor  of  the  purchaser 
under  the  decree.    Momtgomery  v.  Byers,  21  GaL  107. 

15.  Aotiial  notioe. — A  party  taking  an  interest  in  land  pending  a  foreclosure^ 
with  actual  notice  of  the  action,  is  bound  to  same  extent,  as  if  a  Zis  pendens  is 
filed.    Sharp  v.  Luanley  et  ai,,  Jan.  T.,  1868.    (Mot  reported.) 

§  28.  ^  SummonSj  hy  whom  served. 

The  Bummons  shall  be  served  by  the  sheriff  of  tiie  count/ 
where  the  defendant  is  found,  or  by  his  deputy,  or  by  a  per- 
son specially  appointed  by  him,  or  appointed  by  a  Judge  of 
the  Court  in  which  the  action  is  brought,  or  by  any  white 
male  citizen  of  the  United  States,  over  twenty-one  years  of 
age,  who  is  competent  to  be  a  witness  on  the  trial  of  the 
action,  except  as  hereinafter  provided.  A  copy  of  the  com- 
plaint, |?iiiitiifinrl  hjr  thn  filowTi^  shall  be  served  with  the  sam- 
mons.    When  the  summons  is  served  by  the  sheriff  or  his 


Au  Act  to  amend  an  AotentlUed  "  An  Act  to  rognUte  proceodinK" 
in  civtl  CMM  In  the  Conrto  uf  Justice  In  this  State,"  pamed  April 
ath,  1851.  The  People  of  tbe  SUto  of  Callfbrnio,  repre«ent<Hl  in 
Senate  and  Aaaembly,  do  enact  na  fbllows : 

Sf.ction  J.— Section  twenty  eiKht  of  wid  Act  \»  hew'hy 
amended  ao  hb  to  i-ead  h»  follows : 

I  S&— The  aamoiona  almll  l»e  nerve*!  by  the  Sherift'  of  tli« 
county  whei^  the  defendant  ia  found,  or  hy  hia  Deputy,  or 
hy  a  person  apcciaMy  appointed  hy  him,  or  appointed  i»y  u 
Judge  of  the  Court  in  which  the  action  if*  bi-ouKht,  or  by  any 
white  male  citizen  of  tlie  United  Staren,  over  twenty  on** 
yeara  of  age,  who  ia  competent  to  be  a  witnesaon  tiie  trial  of 
the  action,  except  A%  hereinafter  provided.  A  copy  of  the 
complaint*  shall  be  served  with  aamniona.  Where  tiie  auni- 
mona  in  served  l»y  the  Sheriff  or  his  Deputy,  it  Hhall  be 
returned  with  the  certificate  or  affidavit  of  the  officer  of  ita 
service,  and  of  the  aervice  of  the  copy  of  the  complaint,  to 
the  office  of  the  Clerk  from  which  the  aumuiona  iHaned. 
When  the  aumniona  ia  served  by  any  other  peraon  as  befort- 
provided,  it  shall  he  returned  to  the  office  of  the  Clerk  from 
which  it  iaaned,  with  the  affidavit  of  auch  pei*8on  of  ita  serv- 
ice, and  of  the  aervice  of  a  copy  of  the  complaint.  If  Ujere 
be  more  than  one  defendant  in  the  action,  and  snch  defend- 
ants reside  within  the  county,  a  copy  of  the  complaint  need 
be  ijerved  on  only  one  of  the  defendant*. 

[Approred,  April  Ut,  1870.  Runs  statute  tiroe.j 

^The  wordsi  "  certlft«*d  b>  th«*  Clork  "  ar«>  <'r«.H«*d  by  thiff  nmond 
ment. 


mmivtnj  tine,  mtkt  y.  AxmfieS,  11  Gal.  248. 

8.  The  sberiff  ha«  no  right  to  amend  his  return  bo  as  to  affect  Tested  rights, 
JcnftoB  T.  Prouost,  6  Gal.  87  ;  VTeMsr  y.  JEfotooriA,  8  Gal.  26. 

9.  Retam  oonoltifllTe. — His  retam  is  not  trayersable,  nor  can  it  be  attacked 
coUatenlly,  eyen  if  has  been  goUty  of  fraud  or  coUosion.  Egtuy  y.  Bvuchaanan, 
0  Ou.  56. 

10.  Retonis,  how  made. — ^All  retnms  must  be  made  by 'the  deputy  in  the 
Dame  and  by  the  authority  of  the  sheriir.    Joyce  y.  Joyce,  6  Cal.  449. 

11.  A  summons  was  seryed  by  a  deputy  sheriff  and  returned  with  the  follow- 
lag  eagnature  to  the  return :  Elgah  F.  Gole,  D.  S.  Judgment  was  rendered  by 
mult:  Bddj  that  the  judgment  was  null  and  void ;  the  return  should  have 
bten  in  the  name  of  the  sheriff  by  the  deputy.    Bowliy  v.  Howard^  23  Gal.  401. 

12.  Aflldaylt  of  Servloe.— The  affidayit  of  service  required  by  this  section 

Mat  show  that  the  person  serving  it  was  a  white  male  citizen,  over  twenty^ne 

jean  of  age,  competent  to  testify  in  the  cause,  and  that  a  certified  copy  of  the 

eomplalnt  accompanied  the  summons.    MoMUlan  and  W\fe  v.  Reyndaaf  U  Gal. 
•18. 

§  29.  1  Summcns^  hmo  served. 

The  summons  shall  be  served  by  delivering  a  copy  thereof, 
•8  follows : 
Ist.  If  the  Boit  be  against  a  corporation,  to  the  President, 


r 


with  noUoe  of  itt  pendencj,  purchaiiei  ttom  one  of  the  defiindantB  therelMj 

KartloQ  of  the  mortgaged  pramlsaa,  occupies  the  ume  poaition  aa  hie  granW 
1  raference  to  the  inouioe  of  a  writ  of  uaiBtance  1q  &>vor  of  the  purcliwff 
□iider  the  decree.    Honigomay  t.  Byer$,  21  GaL  IVT. 

IG.  Actual  iicitic&— A  party  takiogao  Intereat  Id  land  pending  a  foicclosoni 
with  actual  notice  of  the  bctton,  ii  bound  to  ume  extent,  a«  if  a  Iw  ptadet  ii 
filod.    Sharp  v.  Lumltj/  d  aL,  J«n-  T.,  1868.    (Not  reported.) 

§  28.  *  jSuntnuma,  iy  tehom  served. 

The  BommoDa  shaU  be  served  by  tbe  aheriff  of  tiie  county 
where  the  defeDdaot  is  found,  or  hj  bis  deputy,  or  by  a  pe^ 
son  specially  appointed  by  him,  or  appointed  by  a  Judge  of 
the  Oourt  in  which  the  action  ia  bronght,  or  by  any  white 
male  citizen  of  the  United  States,  over  twenty-one  years  of 
(^e,  who  is  competent  to  be  a  witness  on  the  trial  of  u>s 
aution,  except  as  hereinafter  provided.  A  copy  of  the  com- 
plaint, i'lrt'^f""*  'ijT  *'•"  -'"-'j  ahall  be  served  with  the  Bom- 
mons.    When  the  summons  ia  served  by  the  sheriff  or  hi* 
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deputy,  it  shall  be  returned  with  the  certificate  or  aflSdavit 

of  the  officer  of  its  service,  and  of  the  service  of  the  copy 

of  the  complaint,  to  the  office  of  the  clerk  from  which  the 

snmmons  issued.    When  the  summons  is  served  by  any  other 

person,  as  before  provided,  it  shall  be  returned  to  the  office 

of  the  clerk  from  which  it  issued,  with  the  affidavit  of  such 

I  person  of  its  service,  and  of  the  service  of  a  copy  of  the 

I  complaint*     If  there  be  more  than  one  defendant  in  the 

!  action,  and  such  defendants  reside  within  the  county,  a  copy 

i  of  the  complaint  need  be  served  on  only  one  of  the  defend- 

lants. 

'      1  Amended  Stat  1S54, 42 ;  1855. 196;  1859,  39 :  1860,  298. 

1.  Courts  will  take  judicial  notice  of  the  slgnatore  of  their  officers,  as  sneh, 
'Imtnotof  partieBtoacaaae.    JZ(2erm>n  y.  jBeU,  9  Cal.  321. 

2.  Pi  eaumy  tioiiab^-Comrts  ahoold  presume  that  the  aheriif  served  all  proeess 
"vitMn  his  junsdiction,  where  no  place  of  service  is  stated.  Crane  y.  BraTman^ 
seal.  195. 

F  3.  Where  he  states  that  he  served  defendant  with  a  certified  copy  of  the 
I  eomplaial.  It  will  be  presumed  that  the  eopv  was  certified  bj  the  clerk  and  not 
:  hj  some  one  else.    Cvrtia  v.  Herrickt  14  Cat  119. 

i  l»  WImsw  the  levy  is  made  by  posting  a  copy  of  the  writ  on  the  premises,  it  is 
i  lot  necessary  to  show  by  the  return  that  the  premises  were  at  the  time  unooco* 
'  fhiL    MUUr  v.  &xmiieB,  11  Gal.  248 ;  O'Connor  v.  Blakey  29  Gal.  312. 

5.  I>e80ziption. — ^The  word  "appurtenances"  insufllcieDt  to  comprehend 
irithin  its  meaning  any  personal  property  as  the  subject  of  a  levy.  Jdmroe  v. 
Aomot,  5  Cal.  471. 

6.  A  description  In  a  BherifTs  return  of  city  lots,  by  numbers,  referring  to  the 
fMtaaX  map,  is  sufficient.     Welch  v.  BuUivanj  8  Gal.  186. 

7.  AmBBdmmat,  ^w*"***^^ — A  mistake  in  the  date  of  a  retnm  may  be  oor- 
I  ncted  at  any  time.  mUer  v.  SoaumtU,  11  Cal.  248. 

'    8.  The  sberiiT  has  no  right  to  amend  his  return  so  as  to  affect  vested  rights, 
'  JmAoS  T.  IVmwst,  6  Gal.  87  ;  IfeMw- v.  J3cii0or(^  8  Gal.  26. 

9.  Retam  ooncliiaive. — ^His  return  is  not  traversable,  nor  can  it  be  attacked 
eoUaterally,  even  if  hss  been  guilty  of  fraud  or  coUosion.  Sgery  v.  Buduman, 
5  Osl.  66.  ■ 

10.  RetamB,  how  mada — All  retams  must  be  made  by 'the  deputy  in  the 
Mme  and  by  the  authority  of  the  sheriff.    Joyce  v.  Joyct^  5  Gal.  449. 

11.  A  summons  was  served  by  a  deputv  sheriff  and  returned  with  the  follow- 
hg  ngnature  to  the  return :  Elgah  F.  Gole,  D.  S.  Judgment  was  rendered  by 
Molt :  AM,  that  the  judgment  was  null  and  void ;  Uie  return  should  have 
been  hi  the  name  of  the  sheriff  by  the  deputy.    iSotefey  v.  Eowardf  23  Gal.  401. 

12.  AffldaTit  of  Servloe. — The  affidavit  of  service  required  by  this  section 
■OBt  show  ^at  the  person  serving  it  was  a  white  male  citizen,  over  twenty-one 
yeses  of  age,  competent  to  t<»tify  in  the  cause,  and  that  a  certified  copy  of  the 
M&plaint  accompanied  the  summons.  MoMWan  and  W\fe  v.  BeynoidSy  11  GaL 
S7& 

S  29.  ^  Summons^  how  served. 

The  sommons  shall  be  served  by  delivering  a  copy  thereof, 
tt  follows : 
Ist.  If  the  suit  be  against  a  corporation,  to  the  President, 
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or  other  head  of  the  corporation,  Secretary,  Cashier,  or  Man- 
aging Agent,  thereof. 

2d.  If  the  suit  be  against  a  foreign  corporation,  or  a  noii'' 
resident  joint  stock  company,  or  association,  doing  bnaiaesa 
within  this  State,  to  an  agent,  cashier  or  secretary,  thereof. 

8d.  If  against  a  minor  under  the  age  of  fourteen  years,  to 
such  minor  personally,  and  also  to  his  father,  mother,  guard- 
ian ;  or  if  there  be  none  within  the  State,  then  to  any  person 
having  the  care,  or  control,  of  such  minor,  or  with  whom  he 
resides,  or  in  whose  service  he  is  employed. 

4th.  If  against  a  person  judicially  declared  to  be  of  un- 
sound mind,  or  incapable  of  conducting  his  own  affairs,  and 
for  whom  a  guardian  has  been  appointed,  to  such  guardian. 

6th.  In  all  other  cases,  to  the  defendant  personally. 

^Amended,  Stat.  1854,  86;  1861,  496;  Ckranties,  how  served,  see  onfe,  note 
to  $  22;  Abb.  Forms,  Nos.  132-135. 

1.  CarporatioiiBi  servloe  oil— A  sheriff 's  retnm  on  the  smmmoiis  against 
a  corporation,  that  he  served  the  same  on  the  president  and  secretary  of  the 
company,  is  jTrtma/oeie  evidence  that  the  persons  named  in  tiie  retam  were 
aach  officers.    Bmoe  v.  Tabk  MawUain  Water  Oo.,  10  Cal.  441. 

2.  The  return  of  a  sheriff  on  a  summons,  that  he  served  it  on  one  Pen* 
dleton,  one  of  the  partners  and  associates  of  the  company,  is  prima  fade 
evidence  that  Pendleton  was  such  partner  and  associate.  WUaon  v.  Sprmg 
ma  QuarU  Mining  Co,,  10  Gal.  445. 

8.  In  a  suit  against  a  corporation,  the  summons  must  be  served  on  one  of 
the  officers  or  agents  namea  in  the  Practice  Act.  Aiken  v.  Quartr  Bock  Co., 
6  Gal.  186. 

4.  Service  on  a  party  in  possession  of  the  property,  who  does  not  appear 
to  be  one  of  the  officers  named,  will  not  entitle  the  j^aintiff  to  a  judgment  hy 
de&nlt.    Id. 

5.  Where,  in  an  action  against  an  incorporated  companjr,  the  retom  of  the 
sheriff  showed  that  he  had  served  the  summons  in  the  action  "  upon  James 
Street,  one  of  the  proprietors  of  the  company: "  Hdd,  that  it  was  not  snffl- 
dent  evidence  of  service  to  give  the  Gourt  jurisdiction,  it  not  appearing  that 
Street  was  president,  or  hcM  of  the  corporation,  or  secreta^,  cashiisr  or 
managing  agent  thereof.  O^Brien  v.  Shawns  Flat  and  Tuolumne  Omnal  Co.,  10 
Cal.  343. 

6.  Where  the  summons  was  issued  against  Adams  &  Go.,  and  served  on  G. 
B.  Macy,  and  nothing  appeared  to  connect  Hacy  with  Adams  &  Go. :  HM, 
that  judgment  by  default  could  not  be  sustained.  Adams  v.  Town,  3  Gal. 
247. 

.  7.  Bllnor. — ^The  requirement  of  the  statute  being  positive,  that  in  actions 
against  a  minor  under  the  age  of  fourteen  jrears,  personal  service  of  sum- 
mons must  be  made;  incases  where  he  resides  out  of  this  State,  and  his 
residence  is  known  to  plaintiff,  such  residence  should  be  stated  in  the  affida- 
vit for  publication.    Orey  v.  Palmer,  9  Gal.  616. 

8.  Service  of  the  iummons  upon  infants,  although  under  the  age  of  four* 
teen  years,  should  be  made  by  depositing  a  summons  and  certified  copy  of 
the  complaint  in  the  postoflUse,  cureoted  to  the  infant^  the  same  as  to  other 
defendants.    Id. 

9.  FerMoal  servloe^  how  made.— Under  the  Praotioe  Act,  personal 
Mrrioe  of  writs  and  process  is  made  by  deliveriag  a  copy  to  the  porty  upon 
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vfaom  service  is  Toqnired.  Independent  of  the  statates,  the  mode  would  be 
by  showing  the  original  under  seal  of  the  Court,  and  deUyering  a  copy.  Ed- 
mondaon  y.  Maaaiiy  16  Cal.  386. 

10.  Service  by  T^egraph.— See  note  (1)  to  the  next  section. 

§  30.  Service  of  Summons  by  publication  when  defendant  can- 
mt  hefoundy  etc.  (* ) 

When  the  person  on  whom  the  service  is  to  be  made,  re- 
sides out  of  the  State,  or  has  departed  from  the  State ;  or 
cannot,  aft^r  due  diligence,  be  found  within  the  State  ;  or 
conceals  himself  to  avoid  the  service  of  summons,  and  the 
fiict  shall  appear  by  affidavit  to  the  satisfaction  of  the  Court, 
or  a  Judge  thereof,  or  a  County  Judge,  and  it  shall  in  like 
manner  appear,  that  a  cause  of  action  exists  against  the  de- 
fendant  in  respect  to  whom  the  service  is  to  be  made,  or  that 
he  is  a  necessary  or  proper  party  to  the  action,  such  Court  or 
Judge  may  grant  an  order  that  the  service  be  made  by  the 
publication  of  the  summons. 

N.  T.  Code,  $  135;  Bancroft's  Forms,  Kos.  641-642;  Abb.  Forms,  ;Ko8.  lia> 
127. 

1.  The  sections  of  the  Practice  Act  proyiding  for  the  sezrioe  of  summone 
on  a  defendant  by  publication,  being  in  derogation  of  ^e  common  lav,  must 
be  strictly  construed  and  pursued.  Rickeison  y.  BAchardson^  26  Gal.  152; 
Imhes  y.  Hyfde^  31  Gal.  342;  PwpU  y.  Huber,  20  Gal.  8L  No  presumption  in 
fiiTor  of  jurisdiction  will  be  indulged.    McMinn  y.  Whelan,  27  Gal.  309. 

3.  AfBdavit;  sofficienoy  ot-— Where  the  attorney  of  record  makes  an  affl- 
dsTit  that  diligent  search  has  been  made  for  the  defendant,  and  that  ho 
eonoeals  himseif  to  ayoid  seryice  of  process,  it  is  sufficient  for  an  order  for 
the  senrioe  of  tmmmons  to  be  made  by  pubUcation.  Anderson  y.  Parker,  6 
Cd.201. 

3.  An  affldayit  for  an  order  of  the  publication  of  the  summons,  upon  fho 
ground  of  the  absence  of  the  defendant,  which  states  that  the  defendant  eould 
Bot,  after  due  diligence,  be  found  in  the  county  where  the  action  was  pending; 
ttiat  affiant  had  inquired  of  Fogg,  who  is  an  intimate  friend  of  defendant,  as 
to  his  whereabouts;  that  Fogg  was  unable  to  inform  him,  and  that  plaintiff 
did  not  know  where  defendant  could  be  found  within  the  State,  is  insuffloietit 
to  authonze  the  publication.  A  publication  made  upon  such  an  affidayit  wffl 
not  giye  the  Court  jurisdiction  Of  the  person  of  the  defendant.  Swain  y. 
ChoM,  12  Gal.  283. 

4.  An  affldayit  to  obtain  an  order  for  the  service  of  a  summons  by  pubUoa* 
tion  most  show  whether  Uie  residence  of  the  person  xipon  whom  serme  is 
■ought  is  known  to  the  affiant,  and,  if  known,  the  resiaence  muat  be  stated, 
in  aflldayii  which  merely  repeats  the  language  or  substance  of  the  statute  is 
~  ■  "  ■■■■II         1. 1 11.  i»i   II    ——1.—*^ 

Upprored  April  lath,  18a»,  988. 

9umsm  18.  Any  writ  or  order  In  any  etyQ  mit  or  proceeding,  and  all  other  P^eni  M- 
frirtng  serrioe^  mar  be  tnaamittad  by  telegraph  fbr  Berriee  In  any  plaoe,  and  tne  tela- 
pipfaie  oop7  of  rnch  writ,  or  order,  or  paper,  so  teaDamitted,  may  be  seryed  or  eaaoutod  by 
HM  oOoer  or  person  to  whom  it  la  aent  for  that  pupose,  and  retomed  by  him,  if  any  le- 
tomharemiialteb  in  the  aame  manner,  and  in  the  aame  fbroe  and  effect  in  all  reapeota,  as 
(be  orlgijul  thereof  might  be  if  deliyered  to  him;  and  the  oflloer  or  person  aerriag  or  eze- 
citiBg  the  aame^  ahaU  haye  the  aame  anthority.  and  be  sat^eot  to  the  aame  Itabilitiea,  as  if 
ttie  aald  copy  were  originaL  The  original,  when  a  writ  or  ovder  ahall  also  be  filed  in  the 
Cent  fton  which  It  was  iwnad,  and  aoertlltod  copy  thereof  ahall  be  pnaerved  in^the 
tdegraph  elBoe  from  which  it  waa  sent.  In  aendiag  ft  either  the  original  or  oerUfled  oopy 
■ay  ha  nted  by  the  operator  for  that  pwpoM, 
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iBsnfflcient.    The  ultiinate  ftuHs  of  the  statate  most  not  be  stated  in  tiie  aA- 
daTit,  but  Ihe  probatiTe  faotS)  npon  which  the  ultimate  facts,  depend.    JKdb- 
etoon  Y.  Richardson,  26  Gal.  162. 
6.  It  is  not  snfftdent  to  state  generally  in  snch  affidavit  that,  after  due  dUi- 

Snoe,  the  defendant  cannot  be  found  within  the  State,  or  that  the  plaintUf 
m  a  good  cause  of  action  against  him,  or  that  he  is  a  neoessary  party;  but 
the  acts  constituting  due  diligence,  or  the  facts  showing  that  he  is  a  necessary 
party,  should  be  stated.    Id. 

6.  Before  jurisdiptilon  of  a  defendant  can  be  acquired  by  publication  of  sum- 
mons, it  must  appear  by  affidavit,  either  that  the  defendant  resides  out  of  the 
State,  or  has  departed  firom  the  Btate,  or  cannot,  after  due  diligence,  be  found 
within  the  State,  or  that  he  conceals  himself  to  avoid  the  service  of  summons, 
and  in  addition  tiiereto,  it  must  also  appear  by  affidavit,  that  a  cause  of  aotioft 
exists  against  ihe  defendant^  or  that  he  is  a  necessary,  or  proper  party.  Braig 
y.  Seaman,  30  Gal.  610. 

7.  An  affidavit  to  obtain  an  order  Ibr  the  publication  of  summons  on  the 
mround  that  the  defendant  cannot,  after  due  diligence,  be  found  wilhin  the 
State,  which  does  not  state  whether  the  residence  of  the  defendant  is  known, 
and  does  not  show  tiiat  the  affiant  does  not  know  where  the  defendaytt  may  be 
found,  is  insufficient  to  authorize  the  publication  of  summons.    Id, 

8.  When  the  affidavit  for  publication  of  summons  presents  some  evidence 
ten^ng  to  prove  each  jurisdootional  fiict,  but  of  a  character  dearly -too  incon- 
clusive to  justify  an  order  of  publication,  the  order  is  erroneous,  and  the 
Judgment  will  m  reversed  on  appeal;  but  it  is  not  void.  If  there  is  a  total 
want  of  evidence  upon  which  to  oase  the  order,  the  judgment  is  void.  In  the 
former,  case  the  judgment  cannot  be  attacked  collaterally,  but  only  on  appeal 
irbKN»  V.  if^  31  Gfd.  342. 

9.  The  existence  of  a  cause  of  action  against  the  defendant  is  a  jurisdictional 
Ihot  which  must  he  made  to  appear  before  an  order  for  publication  of  earn 
mons  can  be  made,  and  if  it  does  not  ap)^ear  by  the  affidavit,  the  order  is  voi^ 
Id, 

10.  Facts  should  be  set  out  in  an  affidavit  for  an  order^to  publish  snmmoiia 
and  not  a  general  expression  of  opinion  or  belief  that  an  ultimate  jurisdictional 
Ihct  exists,  without  the  probative  facts  upon  which  such  opinion  or  belief  is 
founded.    Id, 

11.  An  affidavit  to  obtain  an  order  for  publioation  of  snmmops,  which  stateB 
that  the  deponent  **  has  a  good  cause  of  action  in  this  suU  against  the.  said  de- 
fendant, and  that  he  is  a  proper  party  defendant  thereto,  as  he  verily  believes,'' 
does  not  state  anv  &ct  tending  to  show  a  cause  of  action^  and  an  order  and 
publioation  based  on  it  are  void.    Id.    Hahn  v.  JTeUy,  Oct  T.,  1867. 

12.  Ordar,  form  and  •iifflLodbncy  o£ — An  order  for  the  service  of  summons 
by  publication  mi^t  state  the  (acts  proved  bv  the  affidavit  upon  which  it  is 
based.  It  is  not  sufficient  for  the  order  to  state,  generally,  that  the  defendant 
resides  out  of  the  State,  or  cannot  after  due  diligence  be  found  within  the  State, 
or  t|iat  a  cause,  of  action  exists  against  the  defendant  Ricketson  v.  Richardaon, 
26  Gal.  162. 

1$.  Whem,  after  oomplamt  iUad  and  before  nay  lummons  waa  isaqedj  an 
order  was  ofatainad  from  the  Jndge  that  "  summons  do  issue  "  and  that  it  be 
pidC>lished,  and  without  any  further  otdm  summons  was  subsequently  issued 
and  published:  Hdd,  that  the  attempt  thus  to  acquire  jurisdiction  of  the 
defmdant  was  ineffectual,  and  that  a  judgment  rendered  against  him  ^ ' 
default,  without  any  other  service  of  process,  was  void.  Fwpk  v.  Hubtt^ 
Cal.81. 

14»  An  order  to  publish  a  sumn^ons  made  in  advance  of  the  issuance  of  ^ 
summons,  is  a  nullity.    Id, 

15.  The  Judge  has  no  power  to  order  a  summons  to  issue,  but  onhr  to  ordtf 
a  summons  already  issued  to  be  served  in  a  special  manner.  Id.  MeM^  "^^ 
WMUnn,  V  Gal.  304;  Fc9i)n  v.  J^,  31  Gal.  342. 

16.  The  affidavits  and  osdeni  refenred  to  form  no  part  of  the  judgment  ndl; 
and  it  is- a  matter  of  no  oonse(|ue(noe  whether  the  jurisdiction  of  the  Gov^ 
appeaam  affirmatively  upon  the  judgment  roll  or  not,  for  if  it  does  not,  it  w 


the 


In  all  ciaee  where  b;  order  of  uiy  oonrt  Herrice  of 
ia  directed  to  be  made  npoa&nj  absent  di'fendtint  by 
pnlilication,  it  shall  be  the  dnt;  oT  the  plaintiff  in  mich  iictioo 
to  file  in  the  offioe  of  the  SeereUrj  of  Slate,  witliin  Hfteen 
dMja  after  the  making  of  mch  order,  k duly  oerciiicil  aipy  of 
■och  order  for  pnblicatioii,  together  with  a  oopy  •■I  t]i<>  auoi- 
moni  in  aaid  action,  and  of  the  nawspaper  oontainiiii^  the  pub- 
lioatiron  thereof. 

Sec  3.  For  hia  aerrioea  in  filii^i  and  indexing;  llie  order, 
■nmlDoiu  and  newap^Mr  in  which  pnblicatian  la  maUf  in  each 
action,  aod  for  iaaiuDg  his  certifloale  of  thtt  n^'L-ipt  and 
filiog  thereof,  the  plaintilt  ahall  pay  to  the  SeoretiitT  ^.[  Utate 
the  anm  ot  one  dollar,  to  be  paid  into  the  State  Trt  iu-\iry  anil 
■Dooonled  (or  as  by  law  provided  in  the  Oaae  of  otliLr  Took  coI- 
leded  in  Mid  office. 

Sec.  3.  The  Seoretary  of  Htale  on  receipt  of  tin*  papers 
above  mentioned,  and  onpaymentof  the  feeabOTe  miMitioned. 
ahall  iaEnu  lo  the  plaintiff  In  said  action  hia  oertilicalt  under 
hig  hand  and  official  seal,  sped^ring  the  title  of  tlu'  ^irtinn,  the 
conrt  in  which  the  same  is  brought,  the  names  of  thi'  defend- 
ant! aa  to  wliom  publication  of  anmmons  was  dir<  itvd  to  bu 
made,  and  the  date  at  which  the  aame  were  filed  in  lii»  ;:fflce. 
He  shall  also  in  a  book  to  be  provided  for  that  pu]'|>i<-i<.s  ind«i 
the  names  of  the  defendants  as  to  whom  public&tiiii  ril'  aum- 


Hie  action,  the  court  in  which  snch  action  is  bri>ii:;lil,  the  pa- 
pers therein  filed  in  his  office,  and  tlie  date  of  flliim  Itii^  iiamL'. 
and  aball  also  endorse  the  dale  of  filing  upon  saiil  |>u)>''r>',  •  ml 
pntsoTve  the  same  in  his  office  for  reference  by  all  {k  rwjnx  bi- 
temted  therein ;  and  the  said  book  and  said  pB|H'[..  i^lmll  at 
all  times  be  open  to  the  gratnitons  inspection  ol  .ill  itcriwim 
applying  to  examine  the  same.  Said  book  shall  bi  knonn  and 
inferred  to  bb  the  "  fiegister  of  Absent  Defondantu. " 

Sic.  4.  The  plaintiff  in  snch  action  shall  file  tb'-  t'i'rtiilcat<> 
of  the  Secretary  of  State  above  mentioned,  with  t}ii.'  Clerk  of 
the  court  in  which  snob  action  is  bronght,  togotlirr  with  tbo 
prool  of  publication  of  the  aummooa  therein,  and  BorviEM;  uf 
sommons  bypabUcation  dial!  not  be  deemed 
as  toaoy  absent  defendant,  without  the  filing  of  i 
as  above  required. 

.it  t«rtli«iUi  depoeiled.  in  the  Poat-oHice  direciea  to  ti» 
««...!«  «rved  -I  h«  Pl".:e  of  reside..«.  Whe,.  pob- 
rvnn  ii  urdered,  penBoal  «rvite  of  a  (.■"py  of  ihe  aum- 
imaiKl  ramplBint  oat  of  the  Stale  .li»!l  be  equivalent  (o 
ldfioitiofl«.d  depo«il  in  the  PoBlolli™.  In  either  oiee  the 
■  of  Ilie  miumuiii  sliall  be  deemed  romplete  at  the 
ntioii  of  llie  lime  preicribed  by  the  order  for  pullicu- 
1.,  .clion.  .ipoiT  ™iii™««  for  Ihe  direel  paymeut  of 
™<r,  the  Coi.rt  in  Us  discretion  may.  in.tead  of  ordering 
pblkoliiin,  "f  may  "'**r  pnbllcHtion,  appoint  a>i  attorney  to 
■H«u  lur'uie  non-rewdeul,  abae.it,  cr  concealed  defenduiit, 
iduct  tlie  proceeding*  on  lila  pari, 
o.,.  ■>_TbiB  Act  shall  take  effect  immedialely. 


I 


i 

c 
t 


1 


F<.'.  • 


\i^,   Itisnpt  8 
reskdea  otti  of  the » 
ort(iatacai»e.oi 
26  Cal.  152. 
18.  "Whe»,  aft* 

pobliflbed*  ttnd-w 
ind  wnbliahed: 
46feBda&^  wa»  I 
aefonlt,  without 

Cal.  81.        _     . 
14r  Aa  Older  t 

15.  The  Judgf 
a  snmmonB  aJxei 

16.  Theain^' 

andlti**^ 
appeaxaa^ 


Sic  3L  Tk  orier  sBit  diifct  tihe  pnUietfiaB  10  be  Mil 

[te  diepeiioiitol*WTtd,»dferaAkofA'o(tiK«iV  JBLICATION.                               L§dl 
lie  derated  RMOQSble, It  ]»t  QBce  kink; ta  ]iiilM^ 

n^iiiiftiddendiatnadiii^ootaftleB^  ^ent  is  collatentlly  attached.    Bahn 

|lram.mQitBoil)ekietbiBtioaaBtk.  b(K<(;BttMi  ^^  reported.) 

vlierethenaita»drftiaHaidaitarilKBt^Uui  ^  d,  how  tested.— The  qnestion  of 


faown^tbeGoonff/ai^BBldiRaaooPfortliinM        ^^^  publication  of  summons  may  be 
■id  eooipiiiDt  t) k  Mnth dquairi  iB  Ae pnHfe        '  anappeal  supported  by  a  stetement. 


dinct&dtoikpraGBioheKrfeittbiipbarf  I 

VbapBbiifirtini!(Rdeid.pHMMlKm«ori^  ®*.  ?otlo«.--Where  the  summons  as 

mmwmMim^i^tc(^,^^)JZ^  ongnal  discloses oertam  discrepanpies 

,,,«-*: >T^  ■       "«:«-•■««  wj^OTiw  sufficient  that,  in  sense  and  me^nmff, 

tofeiQbbi^  iBd  depntm  the  poskfia.  In«ft,««.  a  version  of  it  axe  identical.    5W?! 

-tte  BSTitt  of  JbesBBBOBs  if  eooplele  It  thi  €i|raM 

!Lt!!rf^t!r^'^"^^^  ^'*"  -When  an  order  is  made  for  the  senrica 

V»«n»faribedi»rtpiTinentrfii«y.tliBCw.ii  oDS  Is  issued,  and  a  supplemental  com- 

ja  dBtnara  ut.  msteidor  ordsogpnUiatn.  tr  i^,  ons  issued  thereon,  the  original  action 

ite  piUiatiin,ipiniBt  a  ttian^  to  ^fw  Artbia.  mented,  and  the  Court  will  not  acquire 

Radat,tbiatoronnifeddbfe&diDt,iadeaidaiiikA  fendants  by  publication  of  the  original 

fleerfiiigi  OB  In  vut-AMiadanit  dnniMf  Uh^  •  ,^  '  supplemental  complain^  must  be  serred 

vm.  ««iw««B»wd  JM  J,]«l  27  Cal.  309 ;  Forbes  v.  iJydc,  SI  Id.  342 

^  20.  How  wiimnoos  siiouavl  w-.   ^  ibUohed. — ^If  service  on  a  defendant  is 

■attempted  to  be  procured  bv  publication,  the  summons  must  be  published  as  it 

llraB  when  the  order  of  publication  was  made.    McMinn  v.  Whelan,  27  Gal.  309. 

21.  Order,  court  acta  judicially  in  grantine^ — On  granting  the  order  for 
be  publications  of  summons,  the  Court  acts  judicially,  and  can  know  nothing 
/iboat  the  facts  upon  which  the  order  is  to  be  granted,  except  from  the  al&daviC 
Jtkkdwn  V.  Richardaan,  26  Cal.  152. 

§  31.  Order  to  direct  publication. 

>■    Tlie  order  shall  direct  the  publication  to  be  made  in  a  news- 
paper, to  be  designated  as  most  likely  to  give  notice  to  the 
i;  person  to  be  served,  and  for  such  length  of  time  as  may  be 
deemed  reasonable,  at  least  once  a  week;  provided,  that 
I  publication  against  a  defendant  residing  out  of  the  State,  or 
t  absent  therefrom,  shall  not  be  less  than  three  months.    In 
'  case  of  publication,  where  the  residence  of  a  non-resident  or 
absent  defendant  is  kQown,  the  Court  or  Judge  shall  also 
direct  a  copy  of  the  summons  and  complaint  to  be  forthwith 
[  deposited  in  the  postoffice,  directed  to  the  person  to  lie  served, 
at  his  place  of  residence.    When  publication  is  ordered,  per- 
sonal service  of  a  copy  of  the  summons  and  complaint,  out  of 
the  State,  shall  be  equivalent  to  publication  and  deposit  in  the 
postoffice.    In  either  case,  the  service  of  the  summons  shall 
be  deemed  complete  at  the  expiration  of  the  time  prescribed 
by  the  order  for  publication.    In  actions  upon  contracts  for 
the  direct  payment  of  money,  the  Court  in  its  discretion  may, 
Vnst^  of  ordering  publication,  or  may,  after  publication, 
appoint  an  attorney  to  appear  for  the  non-resident,  absent  or 
concealed  defendant,  and  conduct  the  proceedings  on  his  part. 
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N.  Y.  Code,  §  135,  Bancroft's  Fonna,  No.  642.    Abb.  Foras,  Nos.  113-127. 

1.  Attorney,  appointment  o£ — The  provision  of  the  Practice  Act  aatho^ 
bdng  judgment,  personal  and  final,  against  a  defendant  who  concealed  himself 
for  whom  the  Court  has  appointed  an  attorney,  with  privilege  to  the  defendant 
to  come  in  and  deny  in  six  months,  is  not  in  violation  of  the  Constitution  of 
the  United  States,  or  that  of  this  State.     Ware  t.  Boffwson,  9  Cal.  107. 

2.  The  Court  may  appoint  an  attorney  for  an  alleged  concealed  defendant, 
and  a  judgment  against  him  will  stand  after  six  months  have  elapsed,  unless  he 
filed  his  bill  to  set  aside  the  judgment  on  the  ground  of  Iraud,  that  he  was  not 
concealed.    Id, 

3.  An  affidavit  which  avers  a  cause  of  action  against  the  defendant ;  tiiat  d^ 
fendant  cannot  afte^  due  diligence  be  found  in  the  State ;  that  summons  hu 
been  issued,  but  sheriff  cannot  find  him  ;  that  defendant's  residence  is  in  the 
county  where  the  summons  issued,  and  that  defendant  still  has  a  family  residing 
in  said  county — ^is  insufficient  to  authorize  the  Court  to  appoint  an  attorney  to 
represent  such  absent  defendant    Jordan  ▼.  Cfiblin^  12  Cat.  100. 

4.  Publication  of  8ummon&— A  publication  of  summons  weekly  against » 
non-resident  defendant,  commencing  on  the  10th  day  of  January,  and  ending 
on  the  9th  day  of  April,  is  a  publication  of  three  full  calendar  months,  and  the 
first  day  of  the  forty  within  which  the  defendant  is  required  to  answer  is  the 
10th  of  April.    Savings  and  Loan  Sodety  v.  Thomptfon,  32  Cal.  347. 

5.  If  the  last  day  of  the  publication  of  a  summons  is  in  the  same  weelc  is 
which  the  tliree  months  expires,  the  publication  is  sufficient  to  give  the  Court 
jurisdiction,  although  this  day  is  less  than  three  months  from  the  first  day  of 
publication.    Id. 

6.  If  some  of  the  publications  of  a  summons,  including  the  last,  are  made  oi 
Sunday,  in  the  regular  issues  of  the  paper,  it  does  not  vitiate  the  service.    Id 

7.  Month. — The  month  contemplated  by  tiie  statatea  of  this  State  is  a  calen- 
dar and  not  a  lunar  month.    Jd 

8.  Deposit  in  the  postoffloe. — The  failure  to  deposit  in  the  postoffice  i 
copy  of  the  complaint  and  summons,  directed  to  a  minor,  is  not  cured  by  the 
appearance  of  the  mother  in  her  own  behalf.    Gray  v.  Palmer^  9  Cal.  616. 

9.  Forty  days  alter  pablioation  to  file  anawer. — The  Practice  Act  fh^ 
ther  provides,  in  relation  to  service  on  non-residentB  by  publication,  that  *'  the 
service  of  the  summons  shall  be  deemed  complete  at  the  expiration  of  the  time 
prescribed  by  the  order  of  publication.''  jBe2d,  tiiat  the  publication  only  affecti 
the  service  of  the  sununons,  and  the  defendant  is  entitled  to  forty  days  after  the 
period  of  publication  to  file  his  answer.    OreweU  v.  Henderson^  5  Cal.  465. 

10.  Generally. — Where  service  is  attempted  in  a  mode  different  from  the 
course  of  the  common  law,  the  statute  must  be  strictly  pursued  to  give  jurisr 
diction.    Jordan  v.  Oiblin,  12  Cal.  100. 

11.  A  judgment  rendered  against  a  party  who  is  absent  iVom  the  State,  upon 
publication  of  the  summons  wirty  days  only,  is  void  for  the  want  of  jurisdio- 
tion  of  the  person  of  the  defendant    Id, 

§  82.    Acti<m  against  two  or  mere  defendants. 

Where  the  action  is  against  two  or  more  defendants,  and 
the  summons  is  served  on  one  or  more,  but  not  on  all  of  them, 
the  plaintiff  may  proceed  as  follows  : 

1st.  If  the  action  be  against  the  defendants  jointly  in- 
debted upon  a  contract,  he  may  proceed  against  the  defend- 
ant served,  unless  the  Court  otherwise  direct ;  and  if  he  re- 
cover judgment,  it  may  be  entered  against  all  the  defendants 
thus  jointly  indebted,  so  far  only  as  that  it  may  be  enforced 
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against  the  joint  property  of  all,  and  the  separate  property 
of  the  defendant  served  ;  or, 

2d.  If  the  action  be  against  defendants  severally  liable,  he 
may  proceed  against  the  defendants  served  in  the  same  man- 
ner as  if  they  were  the  only  defendants. 

Applicable  to  Justices*  Gonrts,  pod,  $  635;  see  also  $  868;  N.  T.  Code,  136 
%»poti,  $  145,  "Judgments.'* 

1.  When  the  Tecord  shows  in  general  terms  the  appearance  of  parties,  the 
appearance  -wiU  be  confined  to  tnose  parties  served  vitii  process.  Chester  y. 
mtr,  13  Cal.  558. 

2.  C.  mirchased  goods  on  his  individual  account,  and  directed  plaintiff  to 
dtaige  the  same  to  the  joint  account  of  G.  and  J.  In  an  action  by  plaintiff: 
Biidj  that  although  J.  was  not  liable,  judgment  might  be  rendered  against  0. 
The  common  lavr  rule  is  modified  so  far,  at  least,  as  to  permit  jnd^ent  against 
a  portion  of  the  defendants  whenever  the  contract  purports  on  its  face  to  be 
the  contract  of  all  the  parties  sued,  and  it  turns  out  ia  proof  that  a  portion 
odIv  are  liable.  Levois  v.  Clarkin,  18  Gal.  399;  Steams  v.  Aquirre,  6  Gal.  176— 
in  this  respect  overruled;  Chester  v.  Miller,  13  Cal.  558. 

8.  The  provisions  of  the  thirty-second  section  of  the  Practice  Act,  which  in 
an  action  against  two  or  more  defendants  all  of  whom  are  not  served,  authorizes 
judgment  to  be  entered  to  hind  the  joint  property  of  all  the  defendants,  does 
not  apply  to  actions  for  the  foreclosure  of  mortgages  on  real  estate.  Sowen  v. 
J&y,  12  Gal.  348. 

4.  A  personal  judgment  can  not  be  given  against  a  party  not  served  with 
proeeta  in  an  action  on  a  joint  ohllgation  of  several  defendants.  Treat  v.  Mo- 
Cbfiift^rads^.  lOCal.511. 

5.  Where  in  an  action  against  defendants,  jointly  and  not  severally  liable,  a 
portion  of  them  only  are  served  with  process,  the  clerk  cannot  on  the  application 
of  pluntiiT  enter  judgment  upon  default  against  the  parties  served  only.  A 
jn^HBentso  entered  is  void.    Ketty  v.  Van  Austin  et  ai.,  17  Gal  .564. 

6.  The  proper  course  in  such  case  is  to  enter  judgment  against  all  the  de- 
feadants,  but  so  as  to  be  enforced  against  the  joint  property  of  all  and  the 

Tute  property  of  those  served.    Id, 
Where  the  action  is  against  defendants  severally  liable,  a  portion  only 
heiDg  served  with,  the  clerk  can  on  application  of  plaintiff  enter  judgment  upon 
defaolt  against  the  parties  served  without  regard  to  the  other  parties  named  in 
tile  oomplaint.    Id.    [See  Bond  v.  Pacheco,  30  Gal.  534  and  case  there  cited.] 

8.  Where  one  of  two  defendants  in  a  joint  judgment  pays  it,  but  not  with  the 
hieotioD  of  discharging  it,  he  is  entitled  to  use  £e  judgment  for  his  protection 
and  uidemnity,  and  may  enforce  it  against  his  co^efendant  for  his  legal  propor- 
tion of  the  deht.    Coffee  v.  21juw,  17  Cal.  239. 

9.  In  an  action  against  defendants  jointly  indebted,  where  one  only  is  served, 
a  eeveral  judgment  may  be  entered  against  them.  Bwihfidd  v.  Franhtini  6 
Cal.  607. 

%  33.  Proof  of  service^  how  made. 

Proof  of  the  service  of  summons  shall  be  as  follows  : 

let.  If  served  by  the  sheriff  or  his  deputy,  the  affidavit  or 
certificate  of  such  sheriff  or  deputy ;  or, 

2d.  If  by  any  other  person,  his  affidavit  thereof;  or, 

3d.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
bis  foreman,  or  principal  clerk,  showing  the  same ;  and  an 


§88] 


PROOF  OF  SERVICE.  54 


affidavit  of  a  deposit  of  a  copy  of  the  summons  in  the  po8^ 
office,  if  the  same  shall  have  been  deposited  ;  or, 
4th.  The  written  admission  of  the  defendant. 

N.  Y.  Code,  §  ISa    Bancroft's  Forms,  No.  643 ;  Abb.  Forms,  Nos.  132-142. 

1.  Parol  proof  of  service. — Service  of  sammons  ma^-  be  proved  by  parol 
evidence.    Hahn  v.  KeUy,  Oct  T.  1867. 

2.  A  return  disclosing  a  service  upon  "  the  managing  agent "  of  a  corporation 
is  sufficient.    Dodge  v.  The  Mariposa  Co.,  Oct.  T.  1867.^ 

3.  Return  by  the  aherift — ^Where,  in  an  action  against  an  incorporated 
company,  the  return  of  the  sheriff  showed  that  he  had  served  the  eummons  in  the 
action  ^*  upon  James  Street,  one  of  the  proprietors  of  the  company  :*'  Hdd,  that 
it  was  not  sufficient  evidence  of  service  to  give  the  Court  jurisdiction,  it  not  ap- 
pearing ttiat  Street  was  president,  or  head  of  the  corporation,  or  secretaiy, 
cashier  or  managing  agent  thereof.  O'Brien  v.  Shawns  Flat  and  Tuolumne  Canal 
Co,,  10  Gai.  343. 

4.  Where  the  return  of  a  sheriff  states  that  he  served  defendants  with  a  certi- 
fied copy  of  the  complaint,  it  will  be  presumed  that  the  copy  was  certified  by 
the  clerk,  and  not  by  some  one  else.    CutHs  v.  Herrick,  14  ual  117. 

5.  Courts  cannot  know  an  under  officer,  and  the  act  and  return  on  a  summons 
of  a  deputy  sheriff  is  a  nullity,  unless  done  in  the  name  and  by  the  authority  of 
his  principal,    t^oyoe  v.  Joyce,  5  Cal.  449. 

6.  The  return  of  a  deputy  sheriff,  on  a  process  served,  is  a  nullity,  unlw 
made  in  the  name  of  the  sheriff.    Bowley  v.  Hoxoard,  23  Cal.  401. 

7.  Return  by  any  other  person.— The  affidavit  of  service  required  by  this 
section  must  show  that  the  person  serviog  it  was  a  white  male  oitizen,  orer  . 
twenty-one  years  of  age,  competent  to  testify  in  tiie  cause,  and  that  a  MirfifM-Mf 
copy  of  the  complaint  accompanied  the  summons.    McMiXUin  v.  BeyncUd,  11  r^ 
Gal.  378.    See  ante,  §  2a 

8.  An  affidavit  of  service  of  summons  which  states  the  facts  constitating 
affiant  a  competent  witness  is  sufficient,  without  stating  that  he  is  competent 
BvmUik  V.  CamjMl,  31  Gal.  238. 

9.  The  affidavit  of  service  of  summons  must  show  affirmatively,  compliaooe 
with  all  the  requirements  of  the  law.  McMiOan  and  Wife  v.  Beynolds,  11  Cal. 
372. 

10.  Where  an  affidavit  of  service  of  summons  fails  to  state  any  of  the  facts  of 
competency  named  in  the  statute,  it  Is  a  mere  irregularity,  and  the  judgment 
cannot  be  attacked  collaterally  on  the  ground  of  it.  A  return  will  give  juris- 
diction, even  though  it  be  false.    Peek  v.  Strauss,  Oct  T.,  1867. 

11.  Affidavit  of  printer,  etc. — When  service  of  summons  is  had  by  publi- 
cation, proof  of  the  publication  can  only  be  made  by  the  affidavit  of  the  printer, 
his  foreman  or  principal  clerk ;  and  the  affidavit  should  state  that  the  person 
taking  the  same  holds  one  of  these  positions.  An  affidavit  commencinfl^  m  this 
way :  "A.  B.,  principal  clerk,  etc.,  being  sworn,  deposes,"  etc.,  is  insufficient,  and 
would  not  give  the  Court  jurisdiction  of  the  person  of  the  defendant.  Steinr 
hack  V.  Leese,  27  Gai.  297. 

12.  Where  an  affidavit  of  publication  of  a  summons  was  made  bv  a  publisher    . 
and  proprietor,  and  not  by  the  printer,  foreman  or  principal  clerk,  it  was  held  ^ 
sufficient,  as  bei^g  within  the  spirit  of  the  statute.    Sharp  v.  Daugney,  Oct  T., 
1867. 

13.  Where  there  is  but  one  clerk  in  the  office  of  a  public  newspaper,  his  aiO- 
davit  of  the  publication  of  summons,  or  notice,  in  said  paper,  is  sufficient,  and 
it  is  unnecessary  for  the  affidavit  to  describe  him  as  principal  clerk.  Oray  v. 
Palmer,  9  Cal.  616. 

14.  If  the  affidavit  of  the  printer  states  that  the  summons  was  published  one 
month,  and  yet  the  Court  in  its  judgment  states  that  it  was  published  three,  or 
that  service  had  been  had  upon  the  defendant,  it  will  be  presumed  that  other 
proof  than  that  contained  in  &e  judgment  roll  was  made.  This  recital  imparts 
absolute  verify.    Hahn  v.  Eelly,  Oct  T.,  1867. 
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15.  AJBdavit  of  deposit  in  postofBce.— Ifc  is  not  necessary  that  an  affldayit 
Of  deposit  of  a  copy  of  smnmoos,  etc.,  in  the  postoffloe  should  stale  that  the  de- 
poflit  WBB  made  by  a  white  male  citizen.  The  transaction  at  the  postoffice  may 
be  proved  by  any  one.  It  is  unnecessary  to  state  that  the  deposit  was  made  in 
a  United  States  postoffice,  or  that  there  was  communication  by  mail  between  the 
place  of  deposit  and  the  place  to  which  the  packet  was  addressed.  Sharp  t. 
JDOugnetf,  Oet  T^  1867. 

1$.  Ilie  tailure  to  deposit  in  the  postoffice  a  copy  of  the  complaint  and  sum- 
moiffi,  directed  to  a  minor,  is  not  cured  by  the  appearance  of  the  mother  in 
her  own  bebaif.    Oray  y,  Pabnery  9  Cal.  616. 

IT.  'Wzttten  adiniwrion  of  defendant,— Gouris  will  take  judicial  notice  of 
the  slpiatares  of  their  officers,  as  such ;  but  there  is  no  rule  which  extends  such 
notice  to  the  signatiy-es  of  parties  to  a  cause.  When,  therefore,  the  proof  of 
•errloe  of  process  consists  of  the  written  admissions  of  defendants,  sucn  admis- 
uons,  to  be  available  in  the  action,  should  be  accompanied  with  some  evidence 
of  the  genuineness  of  the  signatures  of  the  parties.  In  the  absence  of  such  evi- 
dence, tlie  Court  cannot  notice  them.    Atdcraon  v.  BeU  and  Wife,  9  Cal.  315. 

18.  An  acknowledgment  of  service  of  summons  is  only  sufficient  when  reduced 
to  writiDg  and  subscribed  by  the  party.  A  verbal  acknowledgment  is  not  sn^ 
lieient    Mardgomery  v.  Tutt,  11  Cal.  807. 

19.  The  statute  does  not  require  an  admission  of  service  to  designate  thw 
place  where  the  service  was  madcf  The  object  of  such  designation,  when  re- 
<|Qfcred.  is  to  determine  the  peri6d  within  which  the  answer  must  be  filed,  or 
when  default  may  be  taken.    Aldarson  v.  BeU  and  Wife,  9  Cal.  315. 

20.  Where  defendant's  attorneys  accepted  service  of  summons,  but  attached 
^  date  thereto,  the  date  of  the  return  by  the  sheriiT  was  held  to  be  the  true 
date  of  the  service.  When  the  place  where  the  writ  is  served  is  not  stated,  the 
Court  should  assume  that  it  was  served  witin  the  jurisdiction  of  the  officer  to 
whom  it  was  directed.    Crane  v.  Srannanj  3  Cal.  194. 

§  34,  Certificate  or  affidavit  of  service^  requisites  of. 

In  case  of  service  otherwise  than  by  publication,  the  cer- 
tificate or  affidavit  shall  state  the  time  and  place  of  service. 

N.  T.  Code,  §  188. 

1.  The  only  object  of  the  designation  of  the  place  wbere  process  is  served,  is 
to  determine  die  period  within  which  the  answer  must  be  filed,  or  when  defhuU 
may  he  taken.     WhUtoeU  v.  Barbier,  7  Cal.  62. 

2.  Where  the  evidence  of  the  place  of  service-  is  insufficient  to  anthorisEe  a 
JQdgmeDt,  advantage  of  it  should  be  taken,  either  by  appeal  or  on  motion  to 
vacate  the  judgment    Pico  v.  Sunol,  6  Cal.  294. 

I  35.  Jurisdiciiony  when  Court  shall  have  acquired. 

From  the  time  of  the  service  of  the  summons  and  copy  ot 
complaint  in  a  civil  action,  the  Court  shall  be  deemed  to  have 
acquired  jurisdiction,  and  to  have  control  of  all  the  subse- 
quent proceedings.  A  voluntary  appearance  of  a  defendant 
^all  be  equivalent  to  personal  service  of  the  summons  upon 
him. 

H.  T.  Code,  $  139.    As  to  what  constitutes  an  appearance,  see  post,  $  623. 

1.  In  order  to  give  a  Court  jurisdiction  of  the  subject  matter,  so  as  to  ena- 
ble it  to  issue  otaers  or  process,  there  must  be  a  suit  instituted  in  the  Court. 
&parie  Cohen,  6  Cal.  318. 

S.  The  first  point  decided  by  any  Court  is,  that  the  Court  has  jurisdiction, 
although  it  may  not  be  in  terms.    Clary  v.  Hoagkmd,  6  Cal.  685. 

3.  Tne  object  of  a  summons  is  to  bnng  the  party  into  Court.    If  that  ob- 
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Jeot  be  attained  by  the  appearance  and  pleadings  of  the  party,  he  cannot 
oomplain.    Jndrews  y.  MoHxhiimne  HiU  Co.,  7  Gal.  390. 

4.  Where  a  defendant  was  served  with  ]proce88,  but  was  not  given  the  time 
allowed  by  statute  to  appear  and  answer,  it  wonld  be  a  sufficient  reason  for 
the  Court  to  quash  the  writ  on  motion  by  an  amicus  curice^  or  for  extension 
of  the  time  on  defendant's  motion,  or  a  p;ood  objection  on  writ  of  error,  ar- 
rest of  judgment  or  motion  for  a  new  trial;  but  it  cannot  be  said  that  the 
Court  had  no  jurisdiction  of  the  person,  so  as  to  render  its  judgment  a  nnlli^. 
WhUtDdl  V.  BarWer,  7  Cal.  62. 

6.  In  actions  in  personam  in  Courts  other  than  Admiralty  Courts,  no  man 
can  be  deprived  of  his  property  without  having  been  first  personally  cited  to 
itppear  and  make  his  defense,  unless  by  virtue  of  some  positive  statntoiy 
enactment.    Loring  v.  lUskpt  1  Cal.  29. 

,  6.  The  authority  of  an  attomey-at-law  to  appear  for  parties  for  whom  he 
enters  an  appearance  in  an  action,  will  be  presumed  where  nothing  to  the  oon- 
inury  appears.    Hayes  v.  Shattuck,  21  Cal.  ol. 

7.  In  an  action  upon  a  judgment  of  a  Court  of  general  jurisdiction,  the  de- 
fendant cannot  show,  as  a  matter  of  defense  at  law,  that  the  Court  did  not 
acquire  jurisdiction  of  the  defendant,  or  that  its  jurisdiction  was  fraudnlentlj 
acquired,  except  by  examination  of  ttie  record.  Oarpentier  v.  The  CUy  of  Oah- 
land,  30  Cal.  439. 

8.  A  party  to  an  action  may  appear  in  his  own  person  or  by  attorney,  but 
he  cannot  do  both;  and  if  he  appears  by  attorney,  he  cannot  assume  the  oon- 
trol  of  the  case.    Board  of  Commissioners  v.  Younger,  29  Cal.  147. 

9.  If  the  answer  has  the  signature  of  the  attorney  of  record,  and  that  of 
an  associate  attorney  attached  to  it,  the  Court  will  not  strike  it  out.  The 
Court  will  not  try  the  question,  whether  the  signature  of  the  attorney  of 
record  was  pnt  there  Inr  himself  or  by  his  associate  without  his  anthoriiy. 
Wilson  v.  Cleaveland,  30  Cal.  192. 

10.  It  is  well  settled  that  Courts  will  take  judicial  cognizance  of  the  signa- 
tures of  their  officers  as  such;  but  there  is  no  rule  which  extends  such  no4ice 
to  the  signature  of  the  parties  to  a  cause.    Hdhn  v.  KeUey,  Oct.  T.  1867. 

11.  If  an  attorney  appears  for  a  defendant  in  a  Court  of  general  jurisdiction, 
this  appearance  gives  tne  Court  jurisdiction  of  the  person  of  defendant;  and 
if  the  attorney  appeared  without  authority,  that  ffCot  cannot  be  shown,  as  a 
defense  at  law,  in  a  suit  upon  the  judgment.  Oarpentier  v.  City  of  Oaldand, 
30  Cal.  439. 

12.  If  an  attorney,  who  appears  for  a  part  only  of  several  defendants, 
afterwards  inadvertently  files  an  answer  for  all,  and,  when  he  discovers  his 
mistake,  obtains  an  order  allowing  him  to  withdraw  his  answer,  and  substi- 
tute a  new  one  limited  to  the  defendants  for  whom  he  intended  to  answer,  the 
Court  will  acquire  jurisdiction  only  of  those  defendants  for  whom  the  attor- 
ney finally  appears.    Forbes  v.  Hyde,  31  CaL  342. 

13.  A  voluntary  appearance  by  a  defendant  gives  jurisdiction  of  his  person 
without  the  issuance  of  any  summons.  This  was  equally  the  case  under  the 
Practice  Act  as  it  stood  in  1855.    Hayes  v.  ShaUuck,  21  Cal.  51. 

14.  If  it  does  not  appear  affirmatively  upon  the  &oe  of  a  recoid  of  a  Court 
of  general  jurisdiction  that  the  Court  had  jurisdiction  of  the  defendant,  that 
isyct  will  be  presumed,  unless  the  record  shows  affirmativelv  that  no  jurisdic- 
tion was  acquired.    CarpenUer  v.  CUy  of  Oakland,  30  Cal.  439. 
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TITLE    IV. 

OP  THE  PLEADINGS  IN  CIVIL  ACTIONS. 

Siciioir  86.  Form  of  pleadings. 

37.  Sufficiency  of  pleadings,  how  determined. 

38.  Pleadings  on  fne  part  of  plaintiff  and  defendant. 
89.  Complaint,  what  to  contain. 

40.  When  defendant  may  demur. 

41.  Demurrer  must  specify  grounds  of  objection. 

42.  Demnirer  and  answer. 

43.  Amended  complaint,  how  filed  and  served. 

44.  Objection  not  appearing  on  complaint. 

45.  Objection,  when  deemed  waived. 

46.  Answer,  what  to  contain. 

47.  Counter  daim. 

48.  Cross  demands. 

49.  Several  defenses. 

50.  Demurrer  to  answer  and  sham  and  irrelevant  defenses 

51.  Pleadings  to  be  verified. 

62.  Pleadings,  when  not  to  be  verified. 

53.  C)opy  of  instrument,  when  deemed  admitted  as  genuine 

54.  When  deemed  not  admitted. 

55.  Pleadings,  how  and  hj  whom  verified. 

56.  Items  of  account.    Bill  of  particulars. 

57.  Irrelevant  and  redundant  matter. 

58.  In  real  actions,  how  to  describe  property. 

59.  Judgments,  how  to  be  pleaded. 

60.  Conditions  precedent,  now  to  be  pleaded. 

61.  Private  statutes,  how  to  be  pleaded. 

62.  libel  and  slander,  how  stated  in  the  complaint. 

63.  Answer  in  such  cases. 

64.  What  causes  of  action  may  be  joined. 

65.  Allegation  not  denied,  when  to  oe  deemed  true. 

66.  What  is  a  material  allegation. 

67.  Amendments  of  course,  and  effect  of  demurrers. 

68.  Who  may  enlarge  time  to  plead,  correct  mistakes,  amend 

and  relieve  from  judgment  in  certain  cases. 

69.  FictitiouB  name. 

70.  Pleadings,  how  construed. 

71.  No  error  or  defect  to  be  regarded,  unless  it  affects  the 

substantial  rights. 

§  36.    Form  of  pleadings. 

The  pleadings  are  the  formal  allegations  by  the  parties  of 
tbeir  respective  claims  and  defenses,  for  the  judgment  of  the 
Court 

For  intervention,  see  $  669,  etc. 

§  87.    Sufficiency  of  pUadingSy  how  determined. 

All  the  forms  of  pleadings  in  civil  actions,  and  the  roles  by 
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which  the  sufSciency  of  the  pleadings  shall  be   determined, 
shall  be  those  prescribed  in  this  act. 

Ante,  $  1;  poet,  $  70;  K.  Y.  Code,  $  140. 

1.  Under  our  code  of  practice,  the  same  rales  of  pleadings  goYem  in  aD 
cases,  both  at  law  and  in  equity.    Bovoen  y  Aubrey,  22  Gal.  566. 

§  38.    ^Pleadings  on  the  part  of  phiintiff  and  defendant 

The  pleadings  on  the  part  of  the  plaintiff  shall'  be  the  cotbt 
plaint  or  demurrer  to  the  defendant's  answer ;  the  pleadings 
on  the  part  of  the  defendant  to  the  original  complaint  or  cross 
complaint  of  a  co-defendant  shall  be  the  demurrer  or  answer. 
When  a  defendant  is  entitled  to  relief  as  against  the  plaintiff 
alone,  or  against  the  plaintiff  and  a  co-defendant,  he  may 
make  a  separate  statement  in  his  answer  of  the  necessary 
facts,  with  a  prayer  for  the  relief  sought,  instead  of  bringing 
a  distinct  cross  action.  All  pleadings  subsequent  to  the 
original  complaint  shall  be  filed  with  the  Clerk,  and  a  copy 
thereof  served  on  th6  adverse  party  or  his  attorney,  if  the 
adverse  party  or  his  attorney  live  within  the  county  where 
the  action  is  pending ;  provided^  that  when  the  answer  con- 
tains a  cross  complaint,  the  parties  plaintiff  or  defendant^  or 
his  or  their  attorney  thereto,  shall  be  served  with  a  copy 
thereof,  and  shall  have  the  same  time  thereafter  to  plead 
thereto  that  is  allowed  for  pleading  to  the  original  complaint 
after  service  of  the  summons. 

1  Amended Sttttate»  1855,  303;,  1860,  298;  1863,  578;  1866,  701. 

§  89.  Oomplainty  what  to  caniam. 

The  complaint  shall  contain : 

1st.  The  title  of  the  action,  specifying  the  name  of  the 
Court,  and  the  name  of  the  county  in  which  the  action  is 
brought,  and  the  name  of  the  parties  to  the  action,  plaintiff 
and  defendant ; 

2d.  A  statement  of  the  facts  constituting  the  cause  of  ac. 
tion,  in  ordinary  and  concise  language  ; 

3d.  A  demand  of  the  relief  which  the  plaintiff  claims.  If  the 
recovery  of  money,  or  damages,  be  demanded,  the  amount 
thereof  shall  be  stated. 

N.  T.  Code,  $  142. 

1.  Babdivteioa  FhMt—Pttrttes  to  a  oomp1nHit^-*-8^  ante,  $$  1-17. 
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2.  Place  of  txiaL— See  ante,  $$  18-21., 

8.  Sobdiviflion  aecond. — Statement  of  fiusts  oonetitating  a  cauBe  of  ao- 
tioii;  general  Tales. 

4  The  statute  lequiring  the  complaint  to  contain  a  statement  of  the  facts 
ocmstitnting  a  cause  of  action,  in  ordinary  and  concise  language,  is  only  de- 
claratory of  the  common  lav.    Godwin  y.  I^ebbins,  2  Gal.  103. 

5.  The  Practice  Act  has  abolished  all  distinctionB  in  the  form  of  actions, 
and  requires  only  a  simple  statement  of  the  fiEkots  constituting  the  cause  of 
action  or  defense.    Piercy  y.  /9aMn,  10  GaL  27. 

6.  It  govems  aU  cases  of  pleading,  legal  and  eouitalde,  by  the  same  rules-^ 
evidenoe  inchided.  Qoodunn  y.  Hammondt  13  Gal.  169;  BiddU  y.  Baker, 
Id.  382 ;  Poffne  y.  TVeadvoeU,  16  Id.  243. 

7.  Equity. — The  old  rules  of  chancery  pleading  are  superseded  by  the 
Fiactioe  Act.    Cardier  y.  Sehlosa,  12  Gal.  147. 

&  It  is  a  cardinal  rule  in  equity,  as  in  all  other  pleading,  that  the  allegata 
tod  probata  must  agree,  and  aYerments  material  to  the  case  omitted  from  the 
uleadiog  cannot  be  supj^ed  by  the  CYidence.      Green  y.  CovUiaud,  10  Gal. 

9.  "Where  the  complaint,  in  an  action  of  trespass,  asks  also  for  ihe  equita- 
ble interposition  of  the  Gourt,  if  the  lav  and  equity  are  inseparably  mixed 
together,  it  would  be  demurrable.    GaUa  y.  £t6#,  7  Gal.  124. 

10.  But  it  is  not  necessary  that  there  should  be  express  words,  showing 
-where  the  declaration  in  trespass  lesYCS  off  and  the  bill  in  e<^uity  begins.    Id, 

IL  It  makes  no  distinction  between  the  rules  of  pleading  applicable  to 
Bstoral  persons,  and  those  applicable  to  artificial  persons.  8an  FrawnsoO 
Gos  Co.  Y.  CUy  of  San  Francisco,  9  Gal.  467. 

12.  The  word  '* person,'*  in  its  legal  signification,  is  a  generic  term,  and 
yrn  intended  to  include  artificial  as  well  as  natural.  Douglass  y.  Pacyic  M.  8, 
S.Co.,4Cal  304. 

13.  Under  our  practice,  whicheYer  ground  of  recoYcry  the  pleader  adopts, 
his  comi^int  must  contain  the  same  allegations  of  fact  as  were  requirea  at 
oonuDon  law.     MiUer  y.  Van  Tassel,  24  Gal.  463. 

14.  Iffaterlal  avennent,  test  o£ — See  post,  $  66. 

15.  Facts  alone  most  be  stated. — Facts  only  must  be  stated.  This  means 
the  facts  as  contradistinguished  from  the  law,  from  argument,  from  hypoth- 
ess,  and  from  the  cYidence  of  the  facts.  Green  y.  Falmer,  15  Gal.  413;  l  Gal, 
359. 

16.  The  &ct8  must  be  carefully  distinguished  from  the  CYidence  of  the 
&cta,^  Id, 

17j  A  pleader  must  insert  in  his  pleading:  first,  whatcYcr  he  is  to  proYc; 
ncond,  he  must  insert  no  affirmatiYe  allegation  which  he  is  not  to  proYe;  and 
third,  that  what  he  does  inaert  must  be  decisiYe  of  some  part  of  the  cause  one 
Vij  or  the  other.  ^  Id, 

18.  All  statements  must  be  concisely  made,  and,  when  once  made,  must  not 
herepeated.    Id, 

19.  An  occurrence  should  be  set  forth  in  its  logical,  that  is,  in  its  natural 

M.  Only  such  £eiots  as  are  to  be  proved  should  be  8tated.--Those 
&ct8,  and  those  only,  must  be  stated  which  constitute  the  cause  of  action,  the 
tteteose  or  the  reply  ;>therefore,  each  partY  must  allege  eYery  fact  which  he  is 
leqiured  to  proYe,  and  will  be  precluded  from  proYing  any  fact  not  alleged, 
ffrwny.  Pakner,  16  Gal.  413;  Bacouillaiy,  Bene,  32  Gal.  455;  WiUson  y.  C'teue- 
1«^,  30  CaL  192.      -. 

«1<  Only  sach  facts  need  be  alleged  as  are  required  to  be  proYed,  except  to 
"^pti^e  a  pofisible  performance  of  the  obligation  which  is  the  b^sis  of  the 
^on,  or  to  negatiYc  an  inference  from  ax^  aS  which  is,  in  itself,  indifferent. 
^^▼.  TreadweU,  16  Gal.  220. 

2a.  Every  fjeuot  which,  if  controYorted,  plaintiff  must  otoyc  to  maintain  his 
•cjon,  mnst  be  stated  in  the  complaint    Jerome  y.  Stetinns^  14  Gal.  457. 

«•  It  vte  the  intention  of  the  Gode  to  require  the  pleadings  to  be  so  framed 


SS9] 


COMPLAINT.  60 


as  not  only  to  apprise  the  parties  of  the  facts  to  be  proved  by  them  respect- 
iTelVy  bnt  to  narrow  the  proofs  on  the  trial    Piercy  y.  Sabin^  10  Cal.  22. 

24.  He  mnst  allege  no&ing  affirmatively  which  he  is  not  required  to  prorre. 
Green  y.  Palmar^  16  Gal.  413.  It  mnst  be  recollected  that  every  ikct  essential 
to  the  claim  of  defense  shonld  be  stated.  If  this  part  of  the  role  be  violated, 
the  adverse  party  may  demur.    Id. 

25.  Nothing  shonld  be  stated  which  is  not  essential  to  the  claim  or  defense, 
or,  in  other  words,  that  none  but  issuable  facts  should  be  stated.  If  this  part 
of  Uie  rule  be  violated,  the  adverse  party  may  move  to  strike  out  the  nnes* 
sentialparts.    Id. 

26.  The  title  of  the  plaintiff  is  the  ultimate  fact,  the  fact  in  issue,  upon 
which  a  recovery  must  be  had  in  ejectment.  The  facts  established  by  the 
plaintiff,  goins  to  support  his  alleged  title,  are  probative  facts,  which,  if  dis- 

futed  by  the  defendnjit,  are  facts  in  controversy.    MarskaU  v.  Shafier,  32  CaL 
76. 

27.  In  pleading,  it  is  the  ultimate  and  not  the  probative  facts  which  should 
be  averred;  and  it  is  error  in  the  Court  to  exclude  evidence  offered  to  establish 
the  probative  facts,  although  they  are  not  averred  in  the  complaint.  QrewtSU 
y.  Walden,  23  Cal.  165;  MUes  v.  McDermott,  31  Cal.  271. 

26.  Each  party  Inust  allege  every  fact  which  he  is  reqxured  to  prove,  and 
wiU  be  precluded  from  proving  any^  fact  not  alleged;  and  must  allege  nothing 
affirmatively  which  he  is  not  required  to  prove.  Negative  allegations,  how- 
ever, are  frequently  necessary,  though  they  are  not  to  be  proved.  Cfreen  v. 
PcUmer,  15  CaL  411. 

29.  Negative  allegations  frequently  necessary.— Nesative  allegations, 
however,  are  frequently  necessary,  though  they  are  not  to  oe  proved.  Grem 
y.  PcUnier,  15  Cal.  411. 

30.  Only  such  facto  need  be  alleged  as  are  required  to  be  proved,  except  to 
ne^tive  a  possible  performance  of  the  obligation,  which  is  the  basis  of  the 
action,  or  to  negative  an  inference  from  an  act  which  is  in  itself  indifferent^ 
Payne  v.  TreadwdL,  16  Cal.  220. 

31..  Facts,  ho^^  stated. — ^Facts  must  be  stated  in  unequivocal  language, 
and  not  left  to  inference.     Moore  v.  3esse,  30  Cal.  570. 
\  32.  A  complaint  should  alle^  a  material  fact  by  direct  averment,  and  not 
by  inference.  \  Stringer  v.  Dams,  30  Cal.  318. 

33.  Allegations  by  way  of  recital,  are  improper.  Shafery.  BearlHver,  4 
CaL  294.    Denver  v.  Burtany  28  Cal.  549.    Stringer  v.  Davis,  30  Cal.  318. 

34.  What  ought  not  to  be  stated. 

35.  A  legal  inference  or  conclusion  from  the  facts.  Orem  v.  Pdkner,  16  Cal. 
413. 

36.  Argfument  in  a  pleading.    Id. 

37.  Hypothetical  statemento.    Id. 

38.  The  defendant's  pretenses.    Id. 

39.  A  discharge  in  insolvency.     Smiih  v.  Richmond,  19  Cal.  476. 

40.  A  new  promise.    Id. 

41.  The  former  is  a  matter  of  defense,  to  be  set  up  by  the  defendant ;  and 
the  latter  is  a  matter  of  replication,  either  by  way  of  plea  or  evidence,  as  the 
system  of  pleading  may  be.    Id.  \ 

42.  Conclusions  cf  law  are  improper.—The  facte  from  which  the  con- 
clusion is  to  be  drawn  must  be  stated,  not  the  conclusion  of  law.N  Lev^Mon 
y.  ScktoarU,  22  Cal.  229. 

43.  *  *  Wroi^ul  or  unlawful "  conclusions  of  law.  Payne  d  Dewey  x.  Treadr 
va,  16  Cal.  SO. 

44.  An  allegation  that  the  plaintiff  is  the  '*  owner  and  holder  of  a  note  is  a 
conclusion  of  law.  Weddermoon  v.  Rogers,  32  Cal.  669 ;  Poorman  v.  JA/ZSi 
April  T.,  1868. 

45.  An  allegation  that  a  certain  amount  is  due  upon  a  note  is  a  conclusion 
of  law.    Frischx.  CaUr,  21  Cal.  71.  * 

46.  The  promise  topay,  alleged  in  the  common  Court  in  assumpsit,  is  s 
conclusion  of  law.     WUldns  v.  Stidgers,  22  Cal.  232. 

47.  An  allegation  in  an  answer,  that  certain  goods  were  sold  on  a  credit 
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vhichhad  not  expired,  ia  a  oonclturion  of  law.    Levinson  v.  BhvDoHz^  22  Cal. 
229. 

48.  An  answer  which  avers  "  that  any  right  that  plaintiffs  may  have  ever 
had  to  the  possession, '*  etc,  they  forfeited  by  a  non-compliance  with  the 
rules,  cnstoms  and  regulations  of  the  miners  of  the  diggings  embracing  tho. 
claims  in  dispute,  prior  to  the  defendant's  entry,  is  the  ayerment  of  a 
legal  (inclusion.    Duich  Flat  Co.  v.  Mooney^  12  Gal.  534. 

49.  To  aver  that  a  **  location  loas  duly  and  properly  made,  according  io  tht 
proMoM  of  an  ocf,*'  is  insufficient;  the  conditions  of  the  act,  and  the  per- 
formance thereof,  must  be  specially  averred.    People  y.  Jackson et  cU.,  24  Gal. 


50.  An  arerment  in  a  complaint,  that  an  Ayuntamiento  had  full  power  and 
hnrtol  authority  to  do  a  particular  act,  is  an  averment  of  a  conclusion  of 
kw,  and  does  not  tender  an  issue  of  fact.  Branham  ei  al,  v.  Mayor  and 
Common  Council  of  San  Jose  et  als.,  24  Gal.  602. 

51.  Facts  anticipatiiig  a  defense  onsht  not  to  be  stated. — The  only 
object  to  be  gained  by  a  plaintiff  in  anticipating  a  defense,  and  replying  to  it  in 
advance,  is  to  put  the  adverse  party  upon  his  oath  without  making  him  a  wit- 
HBBRf  and  the  effect  of  allowing  this  would  be  to  establish  a  system  of  discovery 
in  conflict  with  the  spirit  of  the  statute.     Ganfield  v.  Tobias,  21  Gal.  349. 

52.  Evidence  should  not  be  alleged  in  a  complaint — RacouiUat  v.  Rene, 
82GaL  450;  D^my  v.  Wiaiams,  26  Gal.  313.  Probative  facts  should  not  be 
alleged  Mar^aU  v.  Shafter.  32  GaL  176;  GeevoeU  v.  Waiden,  23  GaL  165; 
MUes  T.  McDermott,  31  Gal  271. 

53.  Soxpliisaga— *'Duly,"  "wrongfully,"  and  "unlawfully,"  when  sur- 
phsage. 

54.  Surplus  words  in  pleading.  The  words  "duly,"  "  wrongfhlly,"  and 
"imlawfiuly,"  when  used  in  connection  with  issuable  facts,  while  they  do  not 
vitiate  a  pleading,  are  surplusage,  and  had  bettor  be  omitted.  Miles  v.  M^ 
DvnwU,  31  Gal.  271;  BoUleck  v.  Mixer,  16  Gal.  574.     See  post,  $$  50,  57. 

65.  Tender,  Avezxnent  o£ — ^Where  a  party  contracte  for  a  quantity  of 
vheat,  to  be  delivered  on  demand,  and  paid  for  on  delivery,  in  an  action  for 
non-detivery,  it  is  unnecessary  for  plaintifi  to  aver  and  prove  a  tender  of  the 
purchase  money  at  the  time  of  demand  or  before  suit  Crosby  v.  WatkinSt  12 
Cal.  85. 

56.  Demaiid,  averment  o£ — ^A  complaint,  alleging  that  the  defendant  sold 
ta  plaintiirs  a  certain  share  of  fruit  growing  in  an  orchard,  and  atter  the  sale 
executed  a  guaranty  that  the  share  of  plaintiffs  should  be  at  their  disposal,  and 
farther  alleging  a  oemand  for  the  same  and  the  refusal  of  the  defendant  to 
deliFer,  is  demurrable,  as  it  shoald  have  contained  an  assignment  of  the  breach 
of  the  contract  or  guaranty.    Dabovich  v.  Emeric,  7  Cal.  209. 

57.  The  true  point  at  issue  is,  whether  the  defendant  undertook  to  deliver. 
From  the  nature  of  the  sale  it  operated  as  a  delivery.  There  was  no  necessity 
of  a  demand  on  defendant,  unlese^for  the  purpose  of  enabling  him  to  comply 
vith  hiB  guaranty.    Id, 

58.  ill  an  action  to  compel  defendant  to  execnte  a  deed  of  real  estate  held  by 
Urn,  the  complaint  alleged  that  the  property  was  purchased  by  plaintiff  of  one 
C,  and  by  agreement  with  defendant  was  convoyed  directly  to  him  as  security 
for  a  debt,  he  to  make  a  deed  to  plaintiff  upon  its  payment,  and  that  the  debt 
vaa  subsequently  paid  and  the  deed  demanded ;  but  the  complaint  fSEiiled  to 
aver  tiiat  defendant  upon  the  demand,  or  at  any  other  time,  has  refused  to 
execute  the  deed :  Held,  that  the  failure  to  aver  refusal  is  fatal  to  the  action,  and 
nty  be  taken  advantage  of  on  the  ground  that  the  complaint  does  not  state 
&elB  sufficient  to  constitute  a  cause  of  action.  Dodge  v.  Clarke  17  Gal.  686. 
See  post.  No.  86. 

59.  Breach,  hcmr  8tated.-^A  complaint  for  breach  of  a  contract  must  state  a 
breach  in  unequivocal  language,   ^oore  v.  Besse,  30  Cal.  570. 

60.  DefectiTe  allegatioiM,  where  oured.— Fuie  verdict  h  174,  No.  26 ;  de-        \-\ 
fiMdt§160.No.27"  V       ,  , 
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61.  Reoords  and  papery  hoiw  made  a  part  of  a  plaadlng.— Records  aod 

papers  cannot  be  made  a  part  of  a  pleading  by  merely  referring  to  them,  and 
praying  that  they  may  be  taken  as  a  part  of  such  pleading,  without  annezini 
the  originals  or  copies  as  exhibits,  or  incorporating  them  with  the  answer,  so  v 
to  form  a  part  of  the  record  in  the  cause.    FeopU  y.  De  la  Quarrat  24  Gal.  78L 

62.  In  an  action  of  foreclosure,  where  the  complaint  has  a  copy  of  the  mort- 
gage annexed,  and  to  which  it  refers,  a  correct  description  of  the  land  in  die 
mortgage  is  sufficient  for  the  purpose  of  the  suit    Emeric  y.  James,  6  Cat  165. 

63.  When  pleadinga  may  be  read  to  the  jury. — Though  a  pleading  is  not 
strictly  proof  for  the  party  making  it,  still  a  complaint  may  be  read  to  the  jnrr 
to  show  what  allegations  are  not  denied,  and  hence  admitted.  Oarfield  y.  KvighPi 
Fmydb  Waier  Co,,  14  Gal.  35.    . 

64.  Defendant  can  protect  himself  against  any  improper  effect  of  this,  by  sdE> 
ing  of  the  Gourt  directions,  limiting  the  effect  to  a  particular  purpose.    Id. 

65.  Complaint^  anffloienoy  o£  -See  further,  §  40,  note  to  sixth  subdlrisioii, 
also  §  64. 

66.  Verifioatlon.— SeeposI,  §§  51, 52, 55. 

67.  Supplemental  oomplaint^ Where  a  simple  contract  oreditor  filed  a  hill 
against  the  assignee  of  his  debtor,  not  attacking  the  assignment  and  merely 
praying  for  a  distribuHon ;  and  the  plaintiff  subsequently  filed  a  supplementu 
bill,  settihff  forth  that  in  the  meantime  he  had  become  a  judgment  creditor,  and 
attacking  uie  assignment  for  fhiud,  since  discovered,  and  praying  that  it  be  set 
aside,  aid  that  the  moneys  in  the  hands  of  the  assignee  be  appropriated  to 
plaintiflm  judgment :  Held,  that  it  is  no  objection  to  the  supplemental  bill,  that 
it  prayttfor  a  different  relief,  and  fails  to  bring  in  all  the  other  creditors,  who 
are  alleged  by  the  defense  to  be  entitled  to  a  rateable  distribution.  S<iker  t. 
B<»rM,f  Gal.  483. 

68.  The  grayamen  of  both  bills  is  the  indebtedness,  and  eyery  snpplemea* 
talbill-M  enlarged  or  altered  by  eyery  additional  and  pertinent  fact,  and  the 
plaintiff  has  the  riffbt  to  attack  the  assignment  for  fraud  discovered  since 
filing  his  original  bill.    Id. 

Supplemental  complaint.    See  $  67,  po8t ;  also  $  68,  No.  89;  also  $  7,  No.  IS. 

69.  CroM  oomplaint— See  ft  46,  poai.  No.  178. 

70.  Written '^tmmant— when  deemed  admitted,  seepos^,  $  63. 

71.  Items  of  aSbonnt— Not  necessary  to  be  set  forth,  see  poti^  %  56. 

72.  Real  actional  land,  how  described.— See  po^,  $  58. 

73.  Jndgmentik  bow  pleaded,  see  post;  $  59. 

74.  Conditions  precedent,  how  pleaded,  see  post,  $  60. 
'  75.  Private  statntesi  how  pleaded,  see  posA,  $  61. 

76.  Idbel  and  slander,  how  pleaded.— See  posi^  $  62. 

77.  Joinder  of  causes  of  action.— See  post,  $  64. 

78.  iUIegatlons  not  denied  deemed  tme. — See  post,  $  65. 

79.  Material  allegation,  what  Is.— See  post,  $  66. 

80.  Compiaintmay  be  amended.— See  post,  $  67. 

81.  Fiotitioiis  name.— See  post,  §  69. 

82.  Pleadings^  how  construed.— See  post,  $  70. 

83.  Brrors  and  defects  to  be  disregarded,  when.— See  post,  $  71. 

84.  Decisions  and  roles,  applicable  to  particular  sal^ects  and  par- 
woom,  causes  or  forms  of  action,  yiz : 

85.  Account — ^The  complaint  in  this  case  alleging  that  plaintiiT  and  de- 
fendant are  members  of  a  joint  stock  company,  known  as  the  "  Miner's 
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Ditcli  Company';"  that  defenduits  exclude  plaintiff  from  piartieipation  in  the 
ImnBett  or  benefit  from  it ;  that  they  have  received  large  snms  of  money  from 
the  same,  and  refose  to  aooonnt  or  j^y  him  anything,  etc.,  entitles  plaintiff 
to  a  relief  by  a  decree  affirming  his  interest,  and  directing  an  account.  SmUh 
T.  FbiQitn,  17  Cal.  178. 

86.  In  an  action  against  an  agent  for  not  accounting,  etc.,  a  request  to  ao- 
eoont  and  pay  over  mnst  be  alleged  in  the  complaint,  and  proved  at  the  trial. 
Budmdl  V  MBCmUey,  7  Gal.  421. 

87.  A  com^daint  in  an  action  for  an  aeconnting,  tooohing  the  affairs,  rents 
•nd  proceedfl  of  a  ^wster  ditch,  and  for  a  saleof  the  property  and  a  division 
of  the  proceedii,  which  first  aveA«  in  general  terms  a  oopartnen^ip  between 
|iiaintiff  and  defendants  in  the  ditch,  without  averring  any  partnenuiip  agree- 
ment, and  then  states  that  plaintiff  acquired  his  interest  m  the  ditch  by  the 
purchase  of  an  undivided  interest  from  other  persons  tlum  defendants^  does 
not  state  ieusts  sufficient  to  constitute  a  cause  of  action,  eitiier  for  a  dissolu- 
tion and  settiement  of  the  afiiurs  of  a  partnership,  or  for  a  pnrtltiow.  Brad' 
kfdal,  V.  0biribie»,a6  Cal.  69. 

88.  Accoiint,  ttems  oC^-Need  not  be  set  forth.    See  post,  $  56. 

99.  Arreat — To  authorize  an  arrest  of  the  defendant  upon  execution  is- 
sued upon  a  jud^ent  recovered  in  an  action  upon  contract,  the  fraud  for 
which  the  arrest  is  sought  must  be  alleged  in  the  complaint,  and  be  passed  ;V 

nxm  by  the  jury,  and  he  stated  in  the  judgment.    Daws  v.  RMnaon,  10  Gal. 

W.  When  the  drcumatances  anthoiunng  an  aireat  occur  subsequently  to 
tlie  filing  of  the  complaint,  application  should  be  made  to  the  Gourt  eitiier  to 
amend  the  original  or  to  file  a  supplemental  complaint,  so  as  to  set  forth  the 
tMtB  upon  which  execution  ag^unst  the  person  of  the  defendant  will  be 
asked  in  the  ^ifoj.'cement  of  the  judgment  sought.    Id. 

91.  A  complaint  atteging  that  the  defendant  collected  and  received  certain 
mouej  as  the  aaent  or  attorney  ia  fact  ci  the  plaintiff,  and  had  embezzled 
and  converted  uie  money  to  his  own  use,  and  praying  that  he  be  adju^g^ 
goiify  of  a  fraud,  and  for  judgment  and  execution  against  his  person  and 
property,,  is  insufficient  in  this  disjunotitre  form  to  austain  a  verdict  oonvict- 
mgthe  defendant  of  fraud.    Porter  v.  Hermann,  8  Gal.  623. 

92.  The  complaint  should  state  the  facts  that  constitute  the  fiduciary 
diancter,  as  well  as  its  nature  and  extent.    Id, 

93.  It  is  necessary  in  such  a  case  to  charge,  not  only  that  defendant  re- 
odved  the  money  as  agent,  but  that  he  converted  it  in  Ihe  course  of  his  em- 
plOTmentasBUch.    Id. 

94.  Where  the  character  or  capacity  in  which  a  party  is  alleged  to  have 
aeted  is  essential  to  the  charge  of  fraud,  that  character  or  capaaty  must  be 
sfened  in  dtreet  and  positive  terms,  or  the  chaxge  must  fall.    M. 

95.  Where  the  complaint  was  not  filed  until  two  days  after  an  order  of  ar- 
Mthad  issued  thereupon:  HUd,  that  the  order  of  arrest  was  void.  Ex  parte 
(McR,  6  Gal.  31& 

96.  Connnon  coants. — The  common  counts  cannot  be  united  in  one  count 
•0  one  cause  of  action,  without  any  specification  of  the  sums  due  upon  each 
Hmml  cause.    Buelangham  v.  WuUrs,  14  Gal.  146. 

97.  The  promise  to  pay  alleged  in  the  common  Gourt  in  assumpsit,  was  a 
Mn  eonclusion  of  law  from  tiie  fiiets  stated,  and  need  not  be  averred  under 
Ike  new  code,  which  requires  only  the  facts  to  be  stated.  WUkins  v.  SUdgoTy 
ttOal.  232. 

98.  After  an  admission  of  the  indebtedness  charged  in  a  complidnt  in  as- 
nmpBit,  a  denial  of  the  alleged  promise  to  pay  is  immaterial.  From  the  indebt- 
iMi  admitted  the  law  implies  a  promise  to  pay,  and  the  denial  of  anv  express 
promise  raises  no  issue  that  requires  proof  on  the  part  of  the  plaintiif.  jCedti- 
«m  ▼.  SekwarU,  22  Gal.  229. 

99.  A  count  in  a  complaint  In  the  old  form  of  assumpsit  for  money  had'  and 
noeivcd,  in  which  the  promise  is  laid  of  a  day  more  than  two  years  prior  to 
tte  commeuc-  uient  of  the  action,  is  demurrable  on  the  ground  that  it  shows 
Ae  demand  to  be  barred  hy  the  Statute  of  Limitations.  KeOer  r.  ITicAv,  22 
CA  467. 
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100.  Gk>oda  sold  and  deUvared. — The  ftdlare  to  state  the  amoants  doe, 
seyerally,  for  goods  and  for  money,  wonld  be  fieital,  just  as  such  an  aTermeat 
is  insufficient  in  an  ordinary  complaint.     Oordier  ▼.  Sctdoasy  18  Gal.  576. 

101.  A  count,  in  the  ordinary  form  of  counts  in  indebUatus  aasampsU,  for  goodi 
sold  and  delivered,  and  money  paid  and  expended,  is  sufficient,  under  oar  sys- 
tem of  practice.  If  the  allegations  are  deemed  too  general,  tiie  defendant  can 
apply  for  and  obtain  an  order  upon  the  plaintiff  to  famish  a  bill  of  particnlara 
Freeborn  v.  Qkuer,  10  CaL  337. 

102.  A  declaration  is  Insufficient  which  alleges  an  indebtedness  and  sets  forth 
an  account,  but  does  not  allege  the  sale  or  delivery  of  the  articles  to  the  de- 
fendant, nor  show  in  what  place  or  what  manner  the  indebtedness  accrued, 
whether  on  account  of  the  defendant  or  that  of  another.  Mershon  y.  MandaU, 
4  Gal.  324. 

103.  A  declaratioa  setting  forth  that  plahitiff  had  purchased  a  quantity  of 
goods  from  W.  &  P., "  then  and  there  acting  as  the  agents  of  defendant,"  is  only 
anotiier  form  of  declaring  that  he  had  purchased  from  the  defendant,  and  i 
sufficiently  certain  to  prevent  any  misapprehension  of  its  meaning,  and  is  good 
on  demurrer.    Cochran  v.  Ooodman,  3  Gal.  244 

104.  A  complaint  for  goods  sold,  which  avers  that  the  defendant  is  ixh 
debted  to  the  plaintiff  in  a  certain  sum  for  goods  sold  and  delivered  to  him  at 
his  request,  and  that  defendant  has  not  paid  for  the  same,  states  a  cause  of 
action.    Ahadib  v.  CarriUo,  82  GaL  112. 

105.  Money  had  and  reoeived — ^A  count  in  a  complaint  for  money  had 
and  received,  which  does  not  allege  a  demand,  is  demurrable.  Jteina  v.  Cross, 
6  Gal.  29;  Id.  68. 

106.  An  action  for  money  had  and  received  to  the  use  of  plaintiff  lie^ 
whenever  the  defendant  has  in  his  hands  money  of  plaintiff's  which  in  equity 
and  conscience  he  has  no  right  to  retain;  and  &i8,  whether  there  be  or  not 
any  contract  or  privity  between  the  parties.    Kreutz  v .  JAvingston,  16  GaL  344 

107.  A  count  in  a  complaint  in  the  old  form  of  assumpsit,  for  money  had 
and  received,  in  which  the  promise  is  laid  of  a  day  more  than  two  years  prior 
to  the  commencement  of  the  action,  is  demurrable  on  the  ^;romnd  that  it 
shows  the  demand  to  be  barred  by  the  Statute  of  limitations.  EeBer  v. 
mckff,  22  GaL  457. 

108.  Money  loaned. — ^The  declaration  was  for  money  loaned,  and  set  out 
a  draft  drawn  by  defendants  on  a  house  in  Boston,  which  it  avers  was  drawn 
with  the  understanding  that  plaintiff  should  pay  the  same,  but  did  not  aver 
that  after  paying  the  c&aft,  he  canceled  it,  and  delivered  it  up  to  the  defend* 
ant.  Heldt  that  the  defects  were  fatal  in  this  form  of  action.  Lambert  v. 
Blade,  3  Gal.  330.  ,. 

109.  Money  pa^  laid  out  and  expanded — ^A  complaint,  stating  that 
whereas  said  defendant  was  justly  indebted  to  plaintiffs  in  tibe  sum  of  three 
thousand  dollars,  for  money  paid,  laid  out  and  expended  for  the  ase  and 
benefit  of  said  defendant,  and  at  his  special  instance  and  request,  to  wit:  at» 
etc.,  and  on  the  first  day  of  April,  1867,  and  in  the  sum  of  three  thonaand 
dollars,  for  money  found  to  be  due  from  the  defendant  to  plaintiffs  on  an 
account  then  stated  between  them,  and  the  said  defendant  being  so  indebted 
to  the  plaintiff:^,  afterwards,  to  wit:  on  the  day  and  year  aforesaid,  at  th« 
place  aforesaid,  undertook  and  faithfully  promised  the  plaintiffs  to  pay  the 
same,  etc.,  and  that  said  sum  is  due  and  unpaid,  sufficiently  states  a  cause  of 
action.    De  WtU  v.  Porter,  13  Gal.  171. 

109.  "Work  and  labor  done,  servioee  rendered. — ^A  complaint  which 
avers  substantially  that  the  defendant  was,  at  a  certain  time,  inaebted  to  the 
plaintiff  in  a  certain  sum  for  professional  services  rendered  at  the  speeisi 
VQStance  and  req^iest  of  the  defendant,  is  sufficient  without  stating  in  tenns 
tiie  value  of  the  services,  or  that  the  defendant  promised  to  pay.  TFtlAnas  ▼• 
Stidger,  22  GaL  232.    See  post.  No.  118. 

110.  Common  oarxier,  complaint  against— In  an  action  to  recover  dam- 
ages against  a  common  carrier  of  passengers  for  a  refusal  to  carry  plaintiff  H 
is  not  necessary  to  aUege  a  tender  of  the  fare.    It  is  sufficient  to  aUege  that 
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was  ready  and  wOling  to  pay  the  defendant  rach  siun  ci  money  as  it 
vas  legally  entitled  to  charge.     TarheU  t.  The  Central  Fadftc  R.  R,  Co.,  Jan. 

111.  GcmditioiiB  preoadent;  how  alleged.    Bee  pod,  $  60. 

112.  Coimpixa.oy. — ^Where  two  or  more  persons  are  sued  for  a  joint  wrong 
done,  it  may  be  necessary  to  proye  a  previons  combination  between  them  in 
otder  to  secure  a  joint  recovery;  but  it  is  not  necessary  to  ayer  tins  previons 
oombination  in  the  complaint^  and,  if  averred,  it  is  not  to  be  considered  as  ci 
the  gist  of  the  action.    Sec.  39.    Herron  y.  Hvgh/es  ei  al,,  26  Cal.  560. 

113.  Contract. — ^A  complaint  which  states  the  facts  of  the  case  in  ordinary 
and  concise  language  is  not  demurrable,  because  snch  statement  shows  that 
the  platntiif  is  entitled  to  recover  upon  two  different  legal  grounds.  MiOa  v. 
Barney,  22  Gal.  240. 

114.  A  complaint  on  a  contract  in  which  the  defendant  agrees  to  purchase  a 
given  quantity  of  hay, 'then  in  a  stack,  from  the  plaintiff,  and  pay  a  fixed  sum 
therefor  at  a  fixed  tiine,  and  the  hay  to  be  weighed  at  the  stack,  should  aver, 
if  the  hay  has  not  all  been  delivered,  a  readiness  or  offer  on  the  part  of -the 
plaintiff  to  deliver  it.    Barron  v.  Frenek,  30  Cal.  486. 

115.  In  an  action  to  recover  damages  for  breach  of  a  contract,  it  is  suffi- 
cient, so  far  as  a  demurrer  is  concerned,  to  aver  in  the  complaint  the  contract, 
the  breach  complained  of,  and  general  damages.    Barber  v.  Oazalis,  30  Cal.  92. 

116.  Gontract  may  be  aet  fortli  in  haso  verba^— A  written  contract  may 
ht  declared  on  according  to  its  legal  effect,  or  it  may  be  set  forth  in  hcec  verba. 
If  declared  on  according  to  its  legal  effect,  the  defendant  may,  by  the  rule  of 
the  common  law  in  a  proper  case,  crave  oyer  of  the  instrument;  and  if  it 
appears  that  its  provisions  have  been  misstated,  he  may  set  out  the  contract 
in  hoBc  verba,  and  demur  on  the  ground  of  the  variance.  8toddard  v. 
Treadwdl,  26  Cal.  300. 

117.  In  suit  upon  an  agreement  under  seal,  the  complaint  setting  out  the 
ureement  in  hoee  verba  need  not  aver  any  consideration  for  the  agreement. 
'Ae  seal  imparts  a  consideration.  WiUs  v.  Kempt,  17  Cal.  98;  McCariy  v. 
Bucft,  10  Id.  461. 

118.  Contxact,  bcdldaray— Under  the  rules  of  pleading  established  by  the 
Code,  the  party  to  a  written  contract  for  the  erection  of  a  building,  who  haa 
performed  nis  part  of  it  by  the  erection  of  the  same,,  can  bring  an  action 
against  the  other  party  who  has  failed  to  fulfil,  for  work  and  labor  done  and 
performed;  but  the  complaint  must  aver  the  execution  of  the  contract,  its 
terms,  the  performance  of  the  same  on  the  part  of  the  plaintiff,  and  the  non- 
performance by  the  other  party,  and  the  damages  thereby  sustained.  If,  hj 
the  terms  of  the  contract,  the  party  who  has  fuled  to  fulfil  was  to  execute  his 
note  for  the  money  due,  payaole  at  a  future  day,  his  failure  to  do  so  should 
Ve  sTerred,  for  the  ground  of  action  against  him  is  his  failure  to  execute  the 
note.    O^Cofnnory.  iHn^,  26  CaL  17. 

119.  In  such  case,  if  there  has  been  any  variation  from  the  terms  of  the 
nitten  contract  in  the  progress  of  the  work,  by  consent  of  the  parties,  that 
^  ahould  also  be  averred,  and  the  performance  of  the  contract  as  varied.  Id. 

120.  The  complaint  contained  three  counts:  The  first,  on  a  special  con- 
tiact  for  tbe  erection  of  a  warehouse;  the  second,  for  extra  work  on  the  build- 
ing; and  tiie  third,  for  work  and  labor  done,  and  materials  fomished  in  its 
oeetion.  The  answer  denied  the  allegations  of  the  first  two  counts,  but 
finled  to  deny  the  allegationa  of  the  third.    Kalkman  v.  Baylis,  23  Cal.  303. 

121.  Cootraot^  aotion  to  refonn.— Where  in  reducing  an  agreement  to 
vriting,  a  material  clause  has  been  omitted  by  mistake,  a  party  seeking[  to 
aiail  hinoself  of  the  actual  contract  must  obtain  a  refbrmation  of  the  writing, 
■ther  by  a  distinct  proceeding  to  reform  it,  or  by  specially  pleading  the  mis- 
take in  the  action  in  which  the  contract  is  sought  to  be  useil,  and  asking  its 
floneetion  as  independent  reUef.  Under  a  pleading  which  simply  states  the 
tons  of  a  oontnact,  the  introduction  of  a  written  agreement  respecting  the 
nbjeot  mattery  cannot  be  followed  by  oral  proof  of  a  material  clause  alleged 
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to  have  been  omltled  by  ttistalce  from  the  'Writing.    Pienon  v.  JtfbC%iMS,Sl 
GaL122. 

122.  Contraot  awfrignment,  how  alleged.— Where  a  party  sets  vp  in  hie 
pleadings  an  assigmnent  to  him  of  a  contract  made  with  another,  he  mnst  al- 
lege a  positive  transfer,  and  the  character  of  it.    Steams  y.  MarUn,  4  Gal.  227. 

123.  Conditton  preoedent^— Wh^i  the  deelaration  states  a  condition  pra- 
oedent,  and  fails  to  aver  performance,  the  defect  most  be  taken  advantage  of 
by  demurrer  in  the  Court  below.    Botppe  t.  SUmt,  2  Gal.  460,  see  posi,  §  60. 

124.  Contract,  tort,  when  naaybe  waived.— When  personal  property  is 
tortionsly  taken,  the  party  aggrieved  may  waive  the  tort  and  sue  inassempait 
for  the  valne  of  the  property.    Fratt  v.  Clark,  12  Gal.  89. 

125.  Where  the  breacn  of  a  contract  is  a  wrong,  the  party  may  sne  in  torti 
instead  of  sxdn^  upon  the  contract.  Sheldon  v.  Steamer  unde  Sam,  18  Gal.  S26. 

126.  A  plaintiff  nas  a  right  to  waive  a  tort,  as  against  factors,  and  to  bring 
his  action  to  compel  them  to  account,  and  for  the  net  proceeds  arising  from 
the  sales.    Lubert  v.  ChauvUeau,  3  Gal.  458. 

127.  Under  the  forms  of  jpleading  at  common  law,  the  vendor  of  chattels, 
sold  with  a  warranty  of  title,  could,  on  a  breach  of  the  warranty,  recover 
damases  in  assumpsit,  or  he  mig^t  sue  in  an  action  on  the  case  for  deceit,  if 
there  had  been  deceit,  as  well  as  a  warranty  of  title;  but,  in  the  first  case,  he 
must  aver  specially  that  the  defendant  warranted  his  title  to  the  property,  and 
that  a  breach  of  the  warranty  had  occurred;  and  in  the  latter,  that  the  de- 
fendant falsely  or  fraudulenthr  represented  himself  to  be  the  owner  of  the 
vtoperty,  and  that  he  knew  his  representations  were  false.  MUlarj.  Van 
TVueeZ,  24  Gal.  463. 

128.  Coxporationfl,  aottons  by.— The  allegation  that  plaintiff  is  a  eotpoia- 
tion  under  the  laws  of  the  State,  is  suf&dent  to  establian  the  legal  capad^ 
to  sue.    Califorma  Steam  Nav,  Co,  v.  Wright,  6  Gal.  258. 

129.  A  note  was  executed  by  the  defendant,  payable  to  "the  Board  ef 
Trustees  of  the  Sonoma  Academy  or  their  successors  in  office,"  and  specified 
that  "  no  change  in  the  name,  character,  or  management  of  the  said  academy  " 
should  affect  the  liability  of  the  payor.  The  complunt  of  the  "  Gumberland 
GoUep^  "  stated  that  the  plaintiff  was  a  corporation,  and  the  same  institution  of 
leammg  formerly  known  as  the  <<  Sonoma  Academy/'  that  the  academy  was, 
i^r  its  establishment,  changed  to  "  Gumberland  GoUege,"  and  that  the  note 
was  the  property  of  the  plaintiff  Held,  that  this  oomplahit  showed  a  good 
eaase  of  action  in  the  plaintiff,  and  that  a  demurrer  to  it  was  improperlj 
sustained.    Cwnberkmd  Ooikge  v.  hh,  22.  Gal.  641. 

ISO.  Cozporatioiifl,  actioDB  against^In  suit  against  a  municipal  corporar 
tion  on  its  bonds,  the  complaint  sets  out  the  bonds :  avers  the  defendant  to  be 
a  corporation ;  that  the  corporation  made  and  delivered  the  bonds  on  good 
consideration,  under  an  ordinance  passed  by  the  proper  agents  of  the  corporar 
tion,  having  authority  for  that  purpose,  and  that  defendant  has  failed  to  pay : 
Hddf  that  me  complaint  shows  prima  fade  a  liability  on  the  part  of  the  co^ 
poration ;  and  that  it  was  not  necessary  to  set  out  the  ordinance,  nor  the  vote, 
or  other  proceedings  of  the  corporate  agents,  or  give  anv  further  descriptioa  of 
the  agents  of  the  corporation.  UnderMU  t.  Trustees  of  the  OUy  of  Stmora,  IT 
Gal.  172. 

131.  The  allegation  that  plaintiff  is  a  corporation  under  the  laws  of  the  State, 
is  sufficient  to  esteblbh  tiie  legal  capacity  to  sue.  Col.  Steam  Kav,  Co,  v. 
WrigM,  6  Gal.  258. 

132.  A  complaint  in  an  action  brought  by  a  Justice  of  the  Peace  against  a 
eoun^  for  services  rendered  as  Jnstiee  for  the  county,  wliich  merely  allegei 
that  the  plitintiff,  as  Justice  of  the  Peace,  performed  services  at  the  requeat  of 
the  District  Attorney  for  the  county,  in  cases  wherein  the  People  of  tiie  Stale 

•  were  plaintiflb  to  the  amount  of  three  thousand  two  hundred  dollars,  <'  and  tiiit 

the  defendant  tiiereby  became  and  is  liable  to  pay  the  said  sum,"  does  not  state 

.  I^ts  sufficient  to  constitute  a  cause  of  action.  Minor  v.  Sotamo  County,  26  Gal.  U^ 

133.  A  complidnt  in  an  action  against  a  county  for  damages  sustained  by  tbe 
location  of  a  public  highway  over  pUdntUT*  land,  laid  t>ut  under  the  A]ot  of 
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1861,  fiulfl  to  sCate  a  <satue  of  action,  nnleas  it  ^ven  tiiat  the  plaintiff  bad  at- 
tempted to  come  to  aa  agreement  with  the  Board  of  Soperriaors  as  to  the 
•meant  of  damages  snstained,  and  conld  not  agree  with  the  Board  as  to  suoli 
tmonnt.    lAncotn  ▼.  Coltiaa  CcwnJty,  28  Gal.  662.    See  noie  (2)  to  §  22,  <xn(e. 

154.  Co-^enantB. — ^In  an  action  bj  a  tenant  in  common  against  his  co-tenant, 
who  IB  in  flie  sole  possession  of  the  premises,  to  recover  a  share  of  the  profits  of 
the  estate,  a  complaint  which  avers  a  tenancy  in  common  between  the  parties ; 
the  sole  and  ezcloslye  possession  of  the  premises  by  the  defendant ;  the  receipt 
by  him  of  the  rents,  issnes  and  profits  thereof;  a  demand  by  the  plaintiff  of  an 
account  of  the  same,  and  the  payment  of  his  share ;  the  defendant's  refusal ;  and 
that  the  rents,  issnes  and  profits  amount  to  $84,000,  is  insnlBcient  to  support 
the  action.    Ptoo  v.  Cokmnbd,  12  Gal.  414. 

135.  In  sach  complaint  there  are  no  special  circumstances  alleged  which 
withdraw  the  case  from  the  ordinary  remedies  at  law,  and  require  the  intexpo- 
sitaon  of  equity.  The  action  is  a  common  law  action  of  account ;  and,  viewed 
in  this  light,  the  complaint  is  fatally  defective,  in  not  averring  that  the  defendant 
occupied  the  premises  upon  any  agreement  with  the  plaintiff,  as  receiver  or 
bailiff  offals  share  of  the  rents  ana  profits.    It  is  essential  to  a  recovery  that  this 

drcnmstance  ejdst,  and  equally  essential  to  the  complaint  that  it  be  alleged.  H 

* 

136.  Coonty,  suit  against— The  right  to  sue  a  connty  is  not  limited  to 
causes  of  tort,  malfeasance,  etc.;  but  Is  given  in  every  case  of  account  after 
pTcaentation  to,  and  rejection  by,  the  Board  of  Supervisors.  The  complaint 
nrast  aver  such  presentment.  JVice  el  al.y.  The  County  of  SacramerUoj  6  CkA. 
S54 ;  and  in  actions  against  a  county  the  complaint  must  show  that  the  claim 
his  been  first  presented  to  the  Board  of  Supervisors,  and  been  by  them  rejected. 
McCann  v.  Sierra  Cownty,  7  Gal.  123.    See  note  (2)  to  §  22,  aide, 

137.  Damages,  allegation  o£ — ^When  treble  damages  are  given  by  a  statute, 
the  demand  for  such  damages  must  be  expressly  inserted  in  the  declaration, 
which  most  either  recite  the  statute  or  conclude  to  the  damage  of  the  plaintiff 
against  the  form  of  the  statute.    Chipman  et  cU.  v.  SmeriCf  6  Gal.  239. 

13B.  If  the  plaintiff,  in  an  action  to  recover  possession  of  a  mare,  and  dam- 
ages for  her  detention,  claims  damages  because  the  animal  has  lost  flesh  in 
eonsequenoe  of  having  been  kept  npon  short  pasturage,  and  because  she  was 
detained  dnring  the  breeding  season,  these  fkcts  must  be  specially  averred  as 
the  ground  of  damages.    Stevenson  v.  Smith,  28  Gal.  102. 

139.  A  lury  cannot  give  compensation  for  loss  of  time,  remuneration  for 
wages  paid,  etc.,  unless  there  is  an  allegation  in  the  complaint  as  to  these 
matters.    ikOwvich  4b  Co,  v.  Emeric,  12  Gal.  171. 

140.  A  complaint  which  alleges  that  the  plaintiffs  were,  on  a  certain  day, 
the  owners  and  proprietors  of  a  certain  valuable  water  ditch  for  the  purpose 
aforesaid,  and  that  afterwards,  on  the  same  day  and  year,  at,  etc.,  aforesaid, 
the  said  defendant's  ditch  was  so  badly  and  negligentlv  oonstmcted  and  man- 
aged, and  the  water  therein  so  neg^gently  and  carelessly  attended  to,  that  said 
ditch  broke  and  gave  way,  and  uie  water  therein  flowed  over  and  upon  the 
ditch  of  plsdntiffs,  greatly  damaging  and  injuring  the  same,  and  carrying  down 
fteiem  and  thereon  great  quantities  of  rook,  stone,  earth  and  rubbish,  and 
tveaidng  said  plauotiff^  ditch,  and  depriving  them  of  the  use  and  ixroflt  of  the 
water  flowing  Uierein,  to  said  plaintiff's  damage  of  $3,000,  and  tnereof  they 
faring  suit,  is  sufficient.  T%u)hLmne  OowrUy  Wbier  Co,  v.  Co^timMa  otuI  SiamsiUws 
fFaferOo.,10Gal.  193. 

141.  bi  an  action  for  damages  for  breaking  defendants'  dam  and  flooding 
file  plaintiffis'  mining  claim,  where  the  complaint  is  in  «ne  count,  and  charges 
Ihat  "tiiie.defendania'  said  reservoir,  by  reason  of  some  defect  in  its  constaruo- 
tifOik,  inanfficiency  fcff  the  porpoae  for  which  it  was  oonstcaoted,  or  oarelesaneM 
and  niiMpa^i^«gftmAnt  on  the  part  of  the  said  defendants,  broke  away,'*  etc.: 
AU,  that  the  complaint  is  soifloient.  Sqffman  v.  Tuoiumne  County  Wakr 
Cb.,  10  OaL  413. 

142.  Whether  anch  negligence  arose  from  the  want  of  care  in  oonatmciiiig 
the  dam,  or  want  of  care  in  letting  off  the  water,  is  not  anfficiently  material, 
«nd«r  our  system,  of  nlMding,  to  require  separate  oounts.    Id. 

143.  In  an  action  niopght  to  xacover  danuiges  by  the  ownexB  of  a  lioeoMd 
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ferry  against  a  parbr  alleged  to  liave  ran  a  ferry  within  the  limits  prohibited 
by  law,  it  was  held  that  the  complaint  should  have  alleged  that  defendant  mn 
his  ferry  for  a  fee  or  reward,  or  the  promise  or  expectation  of  it,  or  that  he 
mn  it  for  other  than  his  own  personal  use  or  that  of  his  family,  and  that  the 
omission  of  these  allegations  was  fatal.    Hanaon  y.  WtM),  3  Gal.  236. 

144.  In  an  action  against  a  sheriff  for  special  damages,  resulting  from  a  re- 
fhsal  on  the  part  of  the  sheriff  to  make  and  deUyer  to  plaintiff  a  de<^  to  certain 
premises  purchased  by  plaintiff  at  sheriff's  sale,  when  there  is  no  allegation  in 
the  complaint  of  title,  nor  any  ayerment  that,  in  case  the  deed  had  been  exe- 
cuted, plaintiff  would  haye  been  able  to  recover  possession  of  the  premises,  or 
the  rents  and  profits :  JBeld,  that  such  complaint  is  insufflcient.  Kmghi  y.  JPhIr, 
Sheriff y  12  Gal.  296. 

145.  Divoroe. — The  charge  of  adultery  should  be  stated  with  reasonable 
certainty  as  to  time  and  place,  so  as  to  enable  the  defendant  to  prepare  to  meet 
it  on  the  trial.    Conant  y.  Conomiy  10  Gal.  249. 

146.  Where,  in  a  suit  for  divorce  brought  by  the  wife,  she  charged  in  her  com- 
plaint that  adultery  had  been  committed  by  her  husband  whilst  she  was  llvhig 
with  him  '*  at  the  city  of  San  Francisco,  at  divers  times,  with  persons  to  tiie 
plaintiff  unknown :"  and  adultery  committed  since  she  ceased  to  live  with  him 
'*  at  the  said  city  of  San  Francisco,  with  divers  other  persons,  whose  names  are 
to  the  plaintiff  unknown :''  Mdd^  that  the  complaint  was  demurrable,  but  Uiat 
the  defendant,  by  fuling  to  demur,  waived  the  objection  so  far  as  the  want  of 
specification  of  the  acts  constituting  the  charge  is  concerned.    Id. 

147.  The  charge  of  adultery  should  be  stated  with  reasonable  certainty  as  to 
time  and  place,  so  to  enable  the  defendant  to  prepare  to  meet  it  on  the  trial. 
CowirA  v.  Conant    Id. 

148.  The  doctrine  of  recrimination,  or  eompensatio  crimimsj  applicable  in 
suits  for  divorce,  and  the  several  offenses  wnich,  by  the  statute,  constitute 
grounds  of  divorce,  are  pleadable  in  bar  to  such  suits,  the  one  to  the  other, 
within  the  principle  of  the  doctrine.    Id, 

149.  The  plaintiff  must  aver  and  prove— though  not  denied — that  he  or  sbe 
has  been  a  bona  fide  resident  of  this  State  six  months  before  making  the  appli- 
cation for  a  divorce.    Bermett  v.  Bennett,  28  Gal.  699. 

150.  The  averment  of  marrriage,  if  not  denied,  need  not  be  proven.  Fox  v. 
Fox,  25  Gal.  587. 

151.  It  must  affirmatively  appear  In  the  complaint  that  the  husband  was  the 
owner  of  property  sufficient  to  provide  for  the  necessaries  of  life,  and  neglected 
so  to  do,  where  ^e  application  is  made  on  the  ground  of  the  wiliul  neglect  of 
the  husband,  foj  the  period  of  three  years,  to  provide  the  common  necessaries 
of  life.  Wing  the  ability  to  provide  the  same.  Washbume  v.  Washbume,  9 
Cal.  ^76. 

152.  Xyectment — ^In  actions  to  recover  real  property,  the  complunt  need 
not  state  the  residence  of  either  of  the  parties.  The  statute  provides  for  tbo 
trial  in  certain  counties,  and  the  situation  of  the  premises,  not  the  residence  of 
the  parties,  determines  the  county.    Doll  v.  Feller,  16  Gal.  433. 

153.  Under  our  system  of  pleading,  the  plaintiff  in  the  action  to  recover 
possession  of  real  estate,  is  not  limited  to  any  particular  form  of  complaint,  bnt 
tbe  form  may  be  adapted  to  the  ffhcts  desired  to  be  put  in  issue.  Plaintiff  may 
allege  that  be  is  seized  of  the  premises,  or  of  some  estate  thereon,  in  fee.  for 
life,  or  for  years,  or  he  may  aver  a  former  possession  and  ouster ;  but  whatever 
is  put  in  issue  and  determined,  is  conclusive  and  final.  Caperton  v.  Schmdtf  26 
Gal  490. 

154.  Plaintiff  may  aver  title  in  general  terms;  but  if  he  attempt  to  set  forth 
in  his  complaint  a  specifio  dendgnment  of  his  title,  he  must  aver  every  faot 
that  he  could  be  re(}uired  to  prove  in  order  to  recover.  And  where  one  of 
the  links  in  his  chain  of  title,  as  set  out  in  the  complaint,  is  a  will,  the  com- 
plaint must  aver  that  the  will  has  been  admitted  to  probate.  Castro  v.  Bkihr 
ardaon,  18  Gal.  478. 

166.  The  plaintiff  must  aver  either  title  or  possession.  The  mere  taking 
from  the  laziui  a  portion  of  the  herbage  growing  thereon  is  not  sufficient  to 
give  a  xighi  of  poaseanoQ.    SUMax^  t.  FiUpcSrickt  12  GaL  295. 
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156.  Where  the  complaint  in  ejectment  ayera  that  the  land  sued  for  is 
known  hy  the  name  of  "La  Jota/'  heretofore  granted  to  plaintiff  by  the 
Mexican  Gk>yemment,  and  the  patent  issued  thereon  refers  to  the  grant,  the 
proeeedingB  before  the  Land  Commission  and  the  United  States  Gotui  for 
confhroation,  these  recitals  in  the  patent  support  the  avexment  of  title  through 
the  mnt     TomU  y.  ffovoeU,  14  Oal.  465. 

157.  A  complaint  which  ayers  an  ownership  and  seizure  in  fee  in  the  plain- 
tiff of  the  demanded  premises,  and  an  ouster  by  the  defendant  on  a  day 
named,  before  the  commencement  of  the  action,  is  sufficient,  without  the 
further  ayerment  that  the  plaintiff  is  the  owner  in  fee  at  the  commencement 
of  the  action.    Salmon  y.  Symonda  et  cUs,,  24  Oal.  266. 

158L  An  allegation  that  the  plaintiff,  on  a  da^  named,  *'  was  possessed  of" 
eectain  lands  therein  described,  "  which  said  premises  the  said  plaintiff 
claims  in  fee  simple  absolute,"  is  an  allegation  or  tiUe  in  the  plaintin  to  tiie 
premises  in  fee  simple  absolute.    MarshcUl  y.  Shafier,  82  Gal.  176. 

159.  It  is  not  necessary  to  ayer  an  ouster  by  the  defendant.  An  ayerment 
of  a  wrongful  withholding  of  the  possession  by  the  defendant,  is  equiyalent 
to  an  ayerment  of  an  ouster.    Id, 

160.  Where  the  ouster  was  alleged  to  haye  taken  place  in  June,  1856,  while 
the  title  of  plaintiff  was  alleged  to  haye  accrued  only  in  May,  1859:  Heldt  that 
if  this  were  not  a  clerical  error,  it  is  a  defect  which  cannot  be  taken  adyantage 
of  after  yerdict.    Coryeil  y.  Cain,  16  Gal.  567. 

161.  Complaint  need  not  state  the  exact  time  of  the  alleged  ouster, 
eq>ecially  where  no  claim  is  made  for  dunages,  and  no  recoyery  had  for 
them— the  allegation  in  this  case,  as  to  time  of  ouster,  being  '*  on  or  about 
December  12th,  1857."    CoUier  y.  CoH}€U,  15  Gal.  183. 

162.  To  enable  the  plaintiff  to  recoyer  on  prior  possession,  he  must  allege 
and  proye  an  actual  ouster.     Watson  y.  Zimmerman,  6  Gal.  46. 

1^.  The  want  of  such  an  allegation  in  the  complaint  is  a  defect  which 
cannot  be  cured  by  a  default  taken  through  the  mistake  or  inadvertence  of 
defendant's  counsel.    Id, 

164.  A  complaint  in  ejectment,  ayeiring  prior  possession  in  plaintiff,  entry 
and  ouster  by  defendimt,  and  that  he  is  still  in  possession,  is  sufficient. 
Boks  y.  Cohen^  15  Gal.  150. 

165.  Ayerment  of  wrongful  withholding  equiyalent  to  ayerment  of  an  oua- 
ler.    Manhaa  y.  Shafler,  32  Gal.  176. 

166.  Where  plaintiff  relies  not  on  the  Possessory  Act  of  the  State,  but  on 
the  prior  possession  of  himself,  or  of  parties  throu^  whom  he  claims,  such 
possession  must  be  shown  to  haye  been  actual  in  him  or  them;  and  by  actual 
possession  is  meant  a  subjection  to  the  will  and  dominion  of  the  claimant^ 
and  is  usually  evidenced  by  occupation,  by  a  substantial  inolosure,  by  cultiva- 
tiott.  or  by  appropriate  use,  according  to  the  particular  locality  and  quality 
of  &e  property.     CoryeU  y.  Cain,  16  Gal.  567. 

167.  A  party  rel^ng  on  the  Possessory  Act  of  the  State  must  show  compli- 
ance with  its  provisions,  and  can  then  maintain  an  action  for  the  possession 
of  lands  occupied  for  cultivation  or  fi;razing,  without  showing  an  actual  in- 
dosore  or  actual  possession  of  the  whole  claim.    Id, 

168.  Jjk  this  case  the  complaint  should  only  have  averred  that  on  some  day 
designated  plaintiffs  were  possessed  of  the  land,  describing  it;  that  while 
thus  possessed,  defendant  entered  upon  the  same  and  ousted  them,  and  has 
ever  since  withheld  the  possession  from  them  to  their  damage,  specifying 
Bocfa  sum  as  might  cover  the  value  of  the  use  and  occupation  from  the  date 
of  the  ouster.     Id, 

169.  A  complaint  should  not  set  out  the  mesne  conveyances  through  which 
plaintiff  deraigns  title.  These  are  matters  of  evidence,  not  of  pleading,  and 
ahonld  be  stricken  from  the  complaint  on  motion.    Id, 

170.  Where  plaintiff  has  been  in  possession  of  the  {jremises  for  which 
he  Boes,  it  will  he  sufficient  for  him  to  allege  such  possession,  and  the  entry, 
ouster  and  continued  withholding  by  the  defendant.  Such  allegations  are 
proper  when  they  correspond  with  the  facto,  but  they  are  not  essential.  In 
this  State  poesession  does  not  always  accompany  ^e  legal  tiUe,  as  the  statute 
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snthorizes  a  sale  and  oonveyance  of  land  held  adveraely  hj  a  tfaizd  perton. 
Pfwne  d:  Dewey  t.  Tk-eadvoeU,  16  Oal.  220. 

171.  An  allegation  that  the  possession  of  defendant  is  **  wrongful  or  un- 
lawful **  is  not  the  statement  of  a  fact,  but  of  a  oondnsion  of  law.  The 
words  are  mere  soiplnsage,  and  though  they  do  not  vitiate,  they  do  no 
good.    Id. 

172.  There  is  no  necessity  of  negativing  the  possible  rightful  character  of 
defendant's  possession.  8uch  possession  is  a  pleadable  and  issuable  £&ct; 
bat  if  it  rest  upon  any  exi sting  right  defendant  must  show  it  affirmatiyely  in 
his  defense,    id. 

173.  The  only  fl&cts  necessary  to  be  alleged  are,  that  the  plaintiff  is  seized 
of  the  premises,  or  of  some  estate  therein  mfee,  or  for  life,  or  for  years,  ac- 
ooiding  to  the  fact,  and  that  the  defendant  was  in  their  possession  at  tlM 
commencement  of  the  action,  and  withholds  the  possession  from  plaintiff. 
The  seizin  is  the  fact  to  be  alleged.  It  is  a  pleadable  and  issuable  fiM^  to 
be  established  by  conveyance  from  a  paramount  source  of  title,  or  by  evi- 
dence of  prior  possession.    Id. 

174.  In  ejectment,  a  variance  between  the  alleaed  seizin  and  right  of  pos> 
session  of  plaintiff,  and  the  date  of  conveyance  to  him,  is  immaterial,  if  the  lat- 
ter be  previous  to  the  commencement  of  the  action.  Kight  of  possession  in 
^intin  and  occupation  by  defendant,  at  that  time,  are  sufficient.  Stark  v. 
JBarretty  15  Cal.  361. 

175.  A  complaint,  with  general  averments  in  the  usual  form,  is  sufficient 
without  a  specific  averment  of  the  facts.  To  set  out  the  facts  connected  with 
the  title,  and  the  wrongful  acts  of  the  defendant,  would  produce  confusion 
without  benefit.    Oarrison  v.  Sampaorit  15  Gal.  93. 

176.  The  allegations  of  the  complaint  must  be  construed  most  strongly 
against  the  pleader.  A  complaint  that  alleges  he  is  in  possession  in  one 
putce,  and  in  another  avers  that  he  is  not,  shows  no  cause  of  action.  Didaih 
son  V.  Jfo^rutre,  9  GaL  46. 

177.  Gonseq[uently,  where  the  plaintiff's  complaint  in  ejectment  aveired 
title  in  plaintiff  imder  a  sheriff's  sale,  made  by  one  sheriff,  and  a  deed  exe- 
cuted by  his  successor  :  Held,  that  the  plaintiff  could  not  recover.  Alderaon 
T,  Bdland  wife,  9  Gal.  315. 

178.  Notwithstuiding  our  statute  has  dispensed  with  the  old  form  of  plead- 
ing, and  it  is  no  longer  necessary  to  allege  a  fictitious  demise,  still,  facto  suf- 
floent  must  be  pleaded  to  show  the  plaintiff 's  right  to  recover,  and  it  will  not 
do  to  state  condusions  of  law  in  place  thereofl  Payne  y.  TreadMU.  5  Cal. 
310. 

179.  Where  the  allegations  of  a  complaint  in  the  District  Court  are,  that 
the  plaintiff  was  in  possession,  and  lawfully  entitled  to  the  ^ssession,  at 
the  time  he  was  evicted  by  the  defendant:  ITeZcf,  that  the  compliant  must  be 
treated  as  a  declaration  in  ejectment.    Bamvrez  v.  Mwrray,  4  Cal.  293. 

180.  Complaint  may  be  for  two  separate  and  distinct  pieces  of  land  ;  but 
the  two  causes  of  action  must  be  separately  stated,  affect  all  the  parties  to 
the  action,  and  not  require  different  places  of  trial.  BoiUs  v.  Gohen^  15  CaL 
150. 

181.  A  complaint,  averring  that  plaintiff  was  in  actual  possession  of  the 
premises  by  indosure  and  cultivation;  that  defendant,  on  a  certain  day,  en- 
tered upon  the  same,  and  ousted  the  plaintiff,  and  defendant  is  still  in  pos- 
session, is  sufficient    Boles  v.  Weifenbaekt  15  Gal.  144. 

182.  In  a  complaint  in  ejectment,  parties  may  seek,  in  addition  to  a  recovery 
of  the  premises,  an  injunction  resttaininff  the  commission  of  trespass  in  the 
nature  of  waste  pending  the  action;  but  the  grounds  of  equity,  interposition 
i^ould  be  stated  subsequentiv  to  and  distinct  from  those  upon  which  the 
judgment  at  law  is  sought.  NcUoma  Water  d  Mining  Co,  v.  Clarkin,  14  Cal.  544. 

183.  Nor  is  a  complaint  in  such  action  sufficient,  which  fails  to  aver  a  con- 
tinued adverse  holding  by  the  defendant  SUvnbach  v.  FiixpcAnok,  12  GaL  29fi. 

184.  In  real  actions,  it  is  necessary  for  the  demandant  to  allege,  and,  if 
traversed,  prove  a  seizin  in  himself,  or  his  ancestors  through  whom  he  claims; 
and  in  general  it  is  also  necessary  to  aver  that  he  was  seized  by  taking  the 
esplies  or  profits.    Paynt  v.  TreodtoeS,  5  Cal.  310. 
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185k  Ab  allegai^n  of  the  Talae  of  Hke  nso  and  oooapatkm,  reats  and  profits 
of  the  pramiaes  fov  the  period  during  which  defendants  were  in  the  wrongful 
pcwnMnion  and  excladed  plaintiff,  ia  sufficient  to  charge  defendants,  without 
anj  averment  that  they  received  such  rents  and  profits.  The  terms  ''rents 
and  profits  * '  are  not  nsed  in  the  present  case  in  a  technical  sense.  The  whole 
avennent  is  in  effect  only  that  the  valve  of  the  use  of  the  premises  while 
pbuntiifB  wae  wrongfolly  excluded,  was  the  amount  stated.  PaUerson  v.  JBZy, 
19GaL28. 

186.  Ooodwin  y.  SiebbinSf  2  Cal.  103,  so  far  as  it  holds  that  the  averment 
that  plaintiflh  "  were  lawfully  entitled  to  the  possession  of  the  premises,"  was 
an  allegation  of  a  material  fact,  and  hence  sufficient,  not  law.  rayne  4t  Dewey 
V.  Treadvodl,  16  Gal.  220.  PayM  v.  TreadweU,  6  Cal.  310,  in  which  the  aver- 
ment of  the  complaint  was,  that  plaintifEis  had  '*  lawfol  tiUe  as  owners  in  fee 
ample  of  the  premises,"  and  "  that  the  defendant  is  in  possession,  and  un- 
laviuUy  withholds  the  same,"  so  far  as  it  decides  that  a  more  partioolar  state- 
meat  of  '  the  circumstances '  of  defendant's  possession  or  withholding  is 
necessary,  overroled.    16  Cal.  220. 

187.  in.  ejectment  for  mineral  lands,  phdntiff  averred  possession  of  a 
large  tract  of  land,  induding  the  mining  g^nnd  in  controversy,  and  that  he 
occupied  the  land  for  agricultural  and  miniup  pnrposes,  without  stating  that  ■ 
•Bj  nse  was  made  of  the  particular  portion  held  by  defendants.  This  aver- 
ment of  possession,  and  also  the  avennent  of  ouster,  were  insufficiently  de- 
nied in  the  uiswer;  but  the  answer  averred  affirmatively,  that,  at  the  time  de- 
fendants entered  upon  the  ground  in  dispute,  it  was  a  part  of  the  public 
dofmain  of  the  United  States,  contained  lai^e  and  valuable  deposits  of  gold, 
that  they  entered  upon  and  took  possession  of  it  for  nuning  purposes,  and 
that  they  have  since  held  and  used  it  for  such  purposes  omy.  The  Court 
bdow  gave  judgment  for  plaintiff  on  the  pleadings.  Heldy  that  these  affirma- 
tive averments  of  defendants  being  proved,  plaintiff  could  not  recover  with- 
out shoirinp  such  an  actual  and  meritorious  possession  and  occupancy  as  ren- 
dered the  interference  of  the  defendants  unjust  and  inequitable;  that  he 
oonld  not  recover  on  the  pleadings,  because  the  character  of  his  possession 
did  not  appear — the  comiMalnt  not  averring  that  this  particular  portion  of  the 
land  was  ever  used  by  plaintiff  for  any  purpose  whatever.  Smith  v.  Doe,  16 
(^  100. 

188.  The  allegation  of  possession  is  too  broad  to  defeat  the  rights  of  a  per- 
son who  has,  in  good  faitn,  located  upon  public  mineral  land  for  the  purpose 
of  mining.    Id. 

189.  Complaint  should  not  state  the  evidence,  but  only  the  ultimate  facts 
eoDstitating  ^e  cause  of  action.     Depuy  v.  Williams.  26  Cal.  313. 

190.  Hatters  of  evidence  and  juinecessary  matters  of  description  of  de- 
manded premises,  should  be  stricken  out  of  a  complaint  to  reoover  possession 
of  land.    Wilson  v.  CleaveUmd,  30  Cal.  192. 

191.  Desoriptioa  of  land  In  oomplaint-~8ee  post,  $  58. 

192.  Ibcecicton^  admioistratQrB,  goardiaiiB,  eto^The  failure  of  the 
plaintiff  to  allege  in  his  complaint  in  a  suit  on  such  claim,  its  presentation  to 
sod  rejection  by  the  administrator,  is  an  objection  that  the  complaint  does 
not  state  facte  sufficient  to  constitute  a  cause  of  action.  HerUsch  v.  Porter,  10 
Gal.  565. 

193.  Bnt  the  cause  of  action  mentioned  in  the  Code  is  a  present  subsisting 
einse  of  aetion,  entitling  the  plaintiff  to  judgment  at  the  time  the  action  was 
oommenoed.    Id. 

VH»  A  legatee  who  has  been  represented  by  counsel  at  the  allowance  of  ao- 
eeonts  against  the  estete  will  not  be  allowed,  after  a  lapse  of  time,  to  come  in 
iod  have  the  allowance  set  aside  on  a  mere  general  averment  of  newly  dis- 
eorered  evidence.     Williams  v.  Price,  11  Cal.  212. 

195.  In  such  a  case  it  is  not  sufficient  to  allege  ignorance  at  the  time  of  al- 
lowanoe,  bat  the  plaintiff  must  go  fsurtiier  and  show  that  he  could  not,  with 
the  use  of  due  diligence  on  his  part,  have  made  himself  acquainted  with,  or 
aacettained  the  existence  of  the  facto.    Id. 

196.  Though  an  administrator  be  described  in  the  caption  of  the  complaint 
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aB  admim0lzator,  yet  the  facts  show  that  it  is  not  sought  to  charge  him  as  ad- 
mimstrator,  and  no  relief  is  sought  against  the  estate:  Bddf  that  the  ob- 
jection that  he  is  sned  in  his  representatlYe  capacity  is  untenable.  Peoph  t. 
HougfUaUing,  7  Cal.  348. 

197.  A  complaint  alleging  that  the  testator  was  seized  and  possessed  of  oer- 
tain  premises  at  the  time  of  his  death,  on  the  nineteenth  of  Jnly,  1855,  and 
that  the  plantiffs  were  appointed  the  executors  of  his  last  will  and  testament* 
without  averring  in  direct  terms,  either  previously  or  subsequently,  the  fact 
of  the  testator's  death,  or  that  he  left  a  last  will  and  testament,  is  defective  as 
a  pleading.     Salleck  v.  Mtxer,  16  Gal.  574. 

198.  The  complaint  here  averring  that  plaintiffs  were  duly  appointed  execn- 
tors  of  the  last  will  and  testament  of  the  deceased,  and  have  ever  sinoe  been 
such  executors,  and  as  such  have  been  ever  since  in  the  possession  of  the 
premises,  is  not  demurrable,  on  the  specific  ground  that  it  does  not  show  that 
plaintiffs  are  the  executors  of  F.,  or  nave  any  authority  to  maintain  the  ac- 
tion, though  it  is  subject  to  other  objections.  The  complaint  should  state  the 
death  of  F.,  his  leaving  a  last  will  and  testament,  the  appointment  therein  of 
the  plaintiffs  as  executors,  the  probate  of  the  will,  the  issuance  of  letters  tes- 
tamentary thereon  to  the  plaintiffs,  and  their  qualification  and  entry  upon  the 
discharge  of  their  duties  as  executors.    Id, 

199.  One  in  the  possession  of  personal  property  as  administrator  can 
brin^  an  action  in  his  own  name  against  a  wron^  doer  for  its  wrongful  con- 
version, without  setting  forth,  In  the  complaint,  his  official  and  representatiTe 
capacity.  An  allegation  in  the  complaint,  that  the  plaintiff  sues  as  adminift- 
trator,  is  surplusage.    Munch  v.  Williamson^  24  Gal.  167. 

200.  Failure  of,  consideration. — ^A  county  warrant  drawn  by  the  Auditor, 
directing  the  Treasurer  to  pay  H.  £.  Go.  nine  hundred  and  sii^-five  dollazs 
for  services  as  county  printer,  was  for  a  valuable  consideration  indorsed  by 
H.  £.  Go.  to  F.,  and  by  F.  transfered  to  plaintiff  for  nine  hundred  and  sixty- 
five  dollars,  paid  bv  the  latter.  The  warrant  was,  in  fact,  illegal  and  valne- 
less,  and  payment  oeing  for  this  reason  refused  by  the  Treasurer,  plaintiff  in- 
stituted the  present  action  against  H.  E.  Go.  and  F.  to  recover  back  13ie 
amount  paid  by  him,  setting  up  in  the  complaint  the  foregoing  facts,  and  tha 
defendants,  at  the  time  of  their  transfers,  represented  that  the  warrant  was 
valid,  and  would  be  paid  on  presentation.  Meld,  on  demurrer,  that  the  com- 
plaint stated  a  cause  of  action,  and  that  on  the  facts  alleged  plaintiff  was  en- 
titled to  recover  from  defendants  the  money  which  he  had  paid  for  the  war- 
rant.   KeUer  v.  Hicks,  22  Gal.  457. 

201.  A  partial  failure  of  consideration  cannot  be  pleaded  in  bar  of  an  action 
upon  a  note  given  for  the  purchase  money  of  Jand.  Reese  y,  Gordon,  19  Gal.  147. 

202.  Foreclosure. — The  averment  in  the  complaint  that  the  plaintiff  is  the 
owner  of  the  note  and  mortgage  in  suit,  \s  a  suflScient  answer  to  a  demurrer,  on 
the  groand  that  it  does  not  appear  by  the  complaint  that  the  plaintiff  is  the 
holder  of  the  note.    BoUins  v.  Forbes  and  Wife,  10  Gal.  299. 

203.  An  action  will  not  lie  on  the  mere  recital  in  a  mortgage  of  the  existence 
of  the  debt  In  an  action  upon  the  promise  to  pay  money,*  if  the  complaint 
contains  no  averment  of  consideration  or  of  indebtedness,  except  by  way  of 
recital,  it  is  InsuflQcient  Shafer  v.  Bear  Biver  and  AvJbum  TPI  and  M.  Co,,  4 
Gal.  294. 

204.  A  general  averment  in  the  complaint,  to  enforce  the  vendor's  lien,  that 
the  mortgage  is  defective  as  a  security,  is  not  sufficient  to  withdraw  the  case 
firom  the  general  rules  above  stated.    Hitnt  v.  Waterman,  12  Gal.  301. 

205.  In  foreclosing  a  mortgage  containing  a  stipulation  that  the  mortgagee 
should  be  entitled  to  all  costs,  deluding  counsel  fees  not  exceeding  five  per 
cent  of  the  amount  due,  it  is  not  necessary  to  aver  in  the  complaint  that  five 
per  cent  was  reasonable  counsel  fees,  as  the  counsel  fees  thus  stipulated  to  be 
paid  were  not  the  cause  or  action,  but,  like  costs,  a  mere  incident  to  it,  and 
might  be  fixed  by  the  Gourt,  at  its  discretion,  not  exceeding  the  five  per  cent 
Carriere  v.  Mintum,  6  Cal.  435. 

206.  In  an  action  to  foreclose  a  mortgage,  an  allegation  that  a  party  who  is 
made  a  co^efendant  with  the  mortgagor,  has  or  daimis  to  have  some  interest  in. 
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or  daim  upon  tiie  mortitagedpTemisefl,  is  sufficient  wititont  aTerring  ibe  charac- 
ter of  the  interest    Jjntham/  r.  Nffe,  30  Cal.  401. 

207.  An  allegation  in  a  complaint  to  foreclose  a  chattel  mortgage,  that  the 
fonttare  and  apholstery  were  famished  for  and  used  in  the  famishing  of  the 
botd  in  the  City  and  County  of  San  Francisco,  known  as  the  **  Willows,"  is  not 
IB  allegation  that  the  goods  were  used  in  a  **  hotel,"  nor  that  they  were  used  in 
t  bonding  called  the  "  Willows,"  nor  that  the  "  Willows  "  was  a  hotel.  Stringer 
▼.  Davis,  30  Gal.  31& 

208.  If  the  complaint  in  a  foreclosure  suit  avers  that  the  mortgage  was  exe- 
cuted by  the  defendant  (thereby  making  it  by  averment  a  legal  mortgage),  and 
also  Bets  out  a  copy  of  the  same,  and  it  appears  on  its  face  not  to  be  legnl  as 
dtrtiDgai^ed  from  an  equitable  mortgage,  the  ayerment  may  be  rejected  as 
nrplusage.     VasaauU  y.  Austin,  32  Cal.  597. 

209.  Action  to  redeem. — The  plaintiff,  in  an  action  to  redeem  a  mortgage, 
need  not  allege  or  prove  a  tender  of  the  amount  due  upon  the  mortgage  debt 
preTious  to  the  commencement  of  the  action.  Iktubenspeck  v.  PUxU,  22  Cal. 
330. 

210.  lYandl,  to  set  aside  a  conveyanoe. — Q^ery :  Whether  a  complaint, 
•eekiDg  to  set  aside  a  conve^nce  on  an  allegation  that  it  was  made  voluntarily 
and  without  a  valuable  consideration,  and  to  hinder,  delay  and  deft*aud  creditors, 
tad  particularly  plaintiff,  is  demurrable,  because  of  the  generality  of  this  alle- 
gation of  fraud,  and  what  degree  of  particularity  in  the  statement  of  facts  and 
orcamstances  is  required  when  a  fraudulent  conveyance  is  alleged  to  have  been 
Bade.    Kohner  v.  Asksfumer,  17  Cal.  578. 

211.  Id  a  bill  to  set  aside  certain  conveyances  of  real  estate  as  ihmdulent 
against  creditors,  there  is  no  necessary  inconsistency  in  averring  the  grantee  to 
be  a  fictitious  person,  and  that  the  deed  to  him,  or  in  his  name,  was  made  to 
Under  and  defraud  creditors.    FurkiU  v.  Potaek,  17  Cal.  327. 

212.  Plaintiff  sues  defendants  fbr  partition  of  certain  property.  The  Court 
orders  a  sale  of  the  property  and  distribution  of  the  proceeds ;  after  the  sale, 
G.filra  a  petition,  stating  that  he  is  creditor  of  one  F.  M.  Harris  (not  plaintiff), 
aud  has  an  attachment  lien  on  the  interest  of  said  F.  M.  Harris,  in  the  prop- 
ert?  aold ;  that  said  property,  in  fact,  belonged  to  F.  M.  Harris,  and  that  any 
eoDTeyances  of  the  same  from  him  to  *  plaintiff  were  merely  colorable,  for  the 
vae  and  benefit  of  F.  M.  Harris,  and  made  to  hinder,  delay  and  defraud  his 
creditors ;  G.  asked  the  Court  to  pay  him  the  share  of  the  proceeds  of  the  par- 
tition sale  coming  to  plaintiff ;  Court  refused.^  Held,  that  there  was  no  error ; 
that  tiie  petition  of  6.,  being  an  attempt  to  defeat  a  conveyance  to  plaintiff,  on 
the  ground  of  fraud,  is  iosufflcient  in  this,  that  there  is  no  allegation  of  the  in- 
K>lTeDcy  of  F.  M.  Harris,  and  that  the  charges  of  fraud  are  too  general,  and  do 
Bot  state  the  specific  facts  constituting  the  fhiud.    Harris  v.  Taylor,  15  Cal.  348. 

213.  A  party  is  not  confined  to  his  remedy  by  statute,  but  may  resort  to  a 
Coart  of  equity  for  relief  against  a  judgment  obtained  by  fraud  or  surprise. 
Carpen&ar  v.  Hart,  5  Cal.  407. 

214.  Plaintiff  an^^efendant  were  partners  in  the  purchase  of  mining  claims. 
Defendant  was  the  active  partner,  and  acquainted  with  the  value  of  a  certsdn 
elalm  owned  by  the  firm,  plaintiff  being  ignorant  of  its  value  ;  plaintiff  sold  his 
iotitrest  in  this  claim  to  defendant  for  greatly  less  than  its  value.  Held,  that  in 
a  init  by  plaintiff  against  defendant  to  set  aside  this  sale  for  fhiud  and  for  an 
ucoont,  etc.,  an  averment  that  defendant  is  indebted  to  plaintiff  on  an  account 
in  a  snm  greater  than  that  paid  by  defendant  for  the  minmg,  is  in  effect  an  offer . 
to  pUce  defendant  in  sia^  quo,  as  per  the  rule  of  law.  Waits  v.  White,  13  CaL 
32L 

215.  A  complaint  in  equity,  filed  for  the  purpose  of  setting  aside  a  grant,  on 
file  ground  that  it  was  obtained  by  fraud,  must  state  specifically  and  'definitely 
the  tacts  constituting  tiie  iraud.    Oakland  v.  Garpentier,  21  Cal.  642. 

216.  In  an  action  brought  to  vacate  a  patent  for  land  on  the  ground  that  its 
inoaace  was  procured  from  tiie  government  by  fialse  suggestions,  fraudulent 
MDceaimentB,  and  by  misrepresentations,  the  acts  of  fraud  and  misrepresentation 
on  vMeh  the  general  charge  is  baaed  must  be  specified  in  the  complaint,  or  it 
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will  not  state  fiiets  snffleidnt  to  consdtate  a  cause  of  aotioiL    StmpU  ▼.  JSa^ar 
27  Gal.  166. 

217.  A  complaiat  in  an  action  in  the  name  of  The  People  on  the  relation  of  a 
priyate  individual,  to  cancel  a  patent  for  a  tract  of  land  issued  br  the  State  to 
the  defendant,  which  merely  avers  that  the  relator  is  seized  and  possesited  of 
the  land,  and  that  his  title  was  derived  from  the  State  of  Calffomia  under  and 
by  virtue  of  the  location  of  a  school  warrant  made  under  and  in  accordance 
with  the  provisions  of  nn  Act  of  the  Legislature  ;  that  said  location  was  duly 
and  properly  made,  and  in  all  respects  according  to  the  provisions  of  said  Act, 
does  not  state  Ikcts  sufficient  to  constitute  a  cause  of  action.  People  ▼.  Jacfaon 
et  al,  24  Gal.  632. 

218.  Bill  avers,  in  substance,  plaintiff  to  be  holder  of  several  notes  and 
mortgages  executed  to  him  by  defendants,  H.  and  wife,  and  that  defendant 
O'D.  proposed  to  plaintiff  to  buy  said  notes  and  mortgages  for  a  oertain  sum, 
which  plaintiff  agreed  to  take;  that  O'D.  desired,  before  closing  the  pax- 
chase,  to  see  H.  and  wife,  and  learn  whether  they  could  be  induced  or  com- 
pelled to  pay  the  notes;  asked  plaintiff  for  the  notes  and  mortgages  to  show 
H.  and  wife,  and  that  plaintiff  delivered  them  to  him,  relying  on  his  honesty; 
that  b*D.  saw  H.  and  wife,  who  were  illiterate,  and  by  representing  himaftlf 
as  the  owner  of  the  notes,  etc.,  which  he  exhibited,  by  threatening  to  sue, 
etc.,  induced  H.  and  wife  to  give  him  an  absolute  deed  in  fee  simple  of  the 
mortgaged  premises  for  one  hundred  dollars,  the  premises  being  worth  niany 
tiiousands  of  dollars;  that  O'D.  then  returned  the  notes,  etc.,  declined  piir> 
chasing  of  i^aintiff,  and  concealed  the  fact  of  having  a  deed  £rom  H.  and 
wife;  &at  all  this  was  a  fraud  of  plaintiff;  that  O'D.  in  taking  said  deed 
aeted  as  agent  and  trustee  of  plaintiff  and  for  his  benefit,  and  should  have 
taken  the  deed  in  his  name;  that  in  equity  said  O'D.  ought  to  declare  saoh 
trust,  and  execute  a  deed  of  the  property  to  plaintiff;  that  on  account  of  a 
defect  in  the  record  of  one  of  the  mortgages,  it  does  not  impart  notice,  eto., 
and  that  if  O'D.  should  s^the  proper^,  as  he  is  trying  to  do,  to  an  innocent 
purchaser,  such  sale  would  injure  plaintiff  irreparably.  Other  parties  are 
made  defendants  as  claiming  some  interest  subsequent  to  plaintiff.  Ck>m- 
plaint  prays  for  injunction  against  O'D.;  that  said  trust  be  (leclared;  that  he 
execute  a  deed  to  plaintiff;  that  H.  and  wife  execute  to  plaintiff  such  further 
conveyance,  and  assurance,  and  release  of  equitv  of  redemption  as  mav  be 
just  in  satisfaction  of  said  mortgages,  and  that  all  defendants  be  barred,  fore- 
closed, etc.,  or  that  the  deed  by  H.  and  wife  to  O'D.  be  declared  void  and  can- 
celed, and  he  be  foreclosed  of  ^equity  of  redemption  thereunder;  and  if  snoh 
deed  is  canceled,  that  then  plaintiff  have  judgment  against  H.  and  wife  on  said 
notes;  that  all  the  defendants  be  barred,  etc.,  and  premises  sold  to  pa^  the 
judgments,  etc.  O'D.  demurs  that  inconsistent  causes  of  action  are  united. 
Heid,  that  the  demurrer  is  not  well  taken;  that  the  allegations  of  the  com- 
plaint make  out  a  homogeneous  case  as  against  all  the  defendante,  to  wit:  a 
right  to  enforce  the  mortgages,  and  to  a  decree  of  foreclosure  binding  sub- 
sequent claimants,  of  whom  O'D.  by  his  purchase  is  one,  with  notice  of  fhe 
mortgages.    DeL&on  v.  Higuera,  15  Gal.  4o3. 

219.  A  creditor  who  has  purchased  land  of  the  debtor  at  sheriiTB  sale,  and 
obtained  a  sherilTs  deed  therefor,  in  a  complaint  to  cancel  a  deed  given  by 
the  debtor  to  defraud  him  before  judgment  was  recovered,  need  not  aver  that 
the  debtor  was  insolvent  when  he  mwle  the  deed.    Hctger  v.  Shindler,  29  CaL 

220.  The  complaint  in  a  suit  in  equity  brought  by  the  judgment  creditor* 
who  has  a  sherilTs  deed  of  land,  to  set  aside  and  cancel  a  deed  of  the  same, 

S'ven  by  the  judgment  debtor  before  the  recovery  of  judgment  to  defraud 
le  creditor,  need  not  aver  that  the  plaintiff  has  e:diausted  his  remedy  at  law 
by  issuing  an  execution  and  having  it  returned  nuUa  bona.    Id. 

221.  'Where  a  bill  in  equity  is  filed  to  cancel  a  deed,  which  avers  that  the 
grantor  deposited  the  same  with  a  third  person,  to  be  by  him  delivered  to  the 
grantee  upon  the  order  of  the  grantor  or  his  agent,  and  that  before  the  agent 
gave  Ihe  order,  the  grantor  directed  the  third  person  not  to  deliver  the  deed,  bat 
does  not  aver  that  Uie  third  person  intends  or  threatens  to  deliver  the  deed  to 
the  grantee,  or  that  he  will  disobey  the  instmotioiia  of  tiie  grantor,  the  biU 
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does  not  state  &etB  soi&oient  to  oonstitate  a  cauBe  of  aetion.    FUch  t.  Bwich, 
aOCal.  208. 

S22.  Judgment^  relief  agaiiuit^To  obtain  the  aid  of  ehanoenr  to  Taoate 
i  joidginent,  a  party  mast  show  that  he  has  exhausted  all  proper  mligenoe  to 
deCend  in  tiie  suit  in  which  judgment  was  rendered.  If  he  relies  on  fraud 
and  deoeption  pzactieed  on  the  Court  in  managing,  procuiing,  and  gi^nng 
evidence,  he  muat  show  that  by  such  practice  he  was  defrauded  of  his  oppor- 
tuity  to  defend,  and  that  his  defense  would  otherwise  haye  been  effectual. 
BUSe  y.  Baker,  13  GaL  295. 

223.  The  complaint — ^the  suit  being  to  set  aside  a  judgment  of  H.,L.d  B.  y. 
XnoM— after  setting  out  minutely  the  proceedings  adopted  by  them  in  haying 
tbe  Clerk  enter  np  the  jud^ent,  then  ayers  that  "  said  proceedings  and  cir- 
eosutaiiGes  under  which  said  judgment  was  entered  up  b^  said  Glerh,  render 
the  same  yoid  in  law,  the  said  Clerk  haying  no  power  or  jurisdiction  to  enter 
nid  Judgment  under  the  circumstances  and  in  the  manner  stated,  and  that 
the  tame  is  fraudulent  as  against  this  plaintiff,  and  tends  to  his  great  and 
izrepazable  injury;*'  that  W.,  attorney  of  H.,  L.  &  B.,  was  a  party  to  the 
fmftd;  tiiiat  the  judgment  was  without  consideration — ^was  false,  coyinous  and 
frandnknt— and  that  £.  is  insolyent,  states  facts  sufficient  to  constitute  a 
erase  of  action,  and  W.  being  charged  as  a  party  to  the  fraud,  is  properly 
joiiied  as  defendant.    Cram  y.  HvrSifdder^  It  Cal.  467. 

224.  In  order  to  set  aside  a  judgment  or  conyeyance  on  the  ground  of 
frrad,  it  is  not  sufficient  to  ayer  in  general  terms  that  such  judgment  or  con- 
Tejanee  was  fraudulent,  but  the  facts  and  circumstances  constituting  the 
aOegedfraud must  beset  forth.  CcuOe e< erf.  y.  Aider  e< a/.,  23  CaL  75.  See 
•bo  Snoie  y.  Halstead,  1  Cal.  359. 

225.  Where  a  judgment  by  confession  is  attacked  by  a  creditor  as  fraudulent 
agUBst  him,  on  ^e  ground  that  the  object  of  the  debtor,  and  the  judgment 
cndilor  was  to  assist  the  debtor  in  forcing  a  compromise  with  his  other  cred- 
iton  rather  than  to  enforce  the  judgment,  the  complaint  must  jdead  this 
groimd  of  objection  to  the  jud^pnent  A  general  ayerment  that  the  intent  was . 
to  hinder,  delay  and  defraud,  is  insufficient.    Meelcer  y .  Harris,  19  Cal.  278. 

226.  Buch  general  ayerment  of  fraud  will  not  put  theadyerse  party  on  his 
defense.    Id, 

227.  Where  a  creditor  files  a  bill  to  cancel  and  set  aside  a  judgment,  ren- 
dered against  his  debtor,  on  the  ground  that  it  is  fraudulent,  and  to  reach  the 
property  of  ttie  debtor,  and  haye  it  applied  imtetisfaction  of  his  demand,  the 
eomplamt  must  ayer,  either  that  the  plaintiff  has  acquired  a  lien  on  the  prop- 
ertjiie  seeks  to  reach,  or  that  he  has  reooyered  a  judgment  upon  which  an  eze- 
eotion  has  been  issued,  and  returned  no  properly  fotmd.  CasUe  et  al.  y.  Bader 
etoln  23  Cal.  75. 

228.  A  complaint  in  an  action  to  set  aside  a  judgment,  which  contains  no 
srennent  showing  that  relief  could  not  haye  been  obtained  on  motion,  may 
Ik  deniable,  butif  defendant  fails  to  demur,  and  answers  on  the  merits,  and 
the  fact  supplying  the  defect  appear  in  the  record,  the  objection  is  waiyed. 
SStend  y.  KreuU^  Cal.  109. 

222.  Rettsf  on  aoooont  o£ — ^In  an  action  for  relief  on  this  ground,  the 
frnd  is  the  substantiye  cause  of  action,  and  not  the  disooyery.  If,  therefore, 
the  plaintiff  alleges  the  fraud  to  haye  been  committed  more  than  three  years 
heme  ibe  oommenoement  of  his  action,  his  cause  of  action  is  barred,  and  hia 
eompkintis  demurrable.  If  the  plaintiff  wishes  in  such  a  case  to  bring  him- 
lelf  within  the  exception  of  the  statute,  he  must  allege  the  fact  of  a  discoy* 
«7  of  a  fraud  at  a  period  bringing  him  withm  the  exception.  SrtbkUe  y .  Ttn- 
"qr,  9 Cal.  423  ;  CarpenHer  y.  OUy  of  OakUmd,  30CaL  444. 

230.  A  complaint  alleging  that  the  defendant  collected  and  receiyed  certain 
Btoney,  as  Uie  agent  or  attorney  in  fact  of  the  plaintiff,  and  had  embezzled 
Mid  oonyerted  ute  money  to  his  own  use,  and  praying  that  he  be  adjudged 
^Sttj  at  fraud,  and  for  judgment  and  execution  against  his  person  and 
property,  is  insufficient  to  sustain  a  yerdict  conyioting  the  defendant  of 
Q&nd.    Porter  y.  Barmam,  8  Cal.  683. 
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231.  The  complaint  sbonld  state  the  facts  that  constitate  the  fiduoiaxy  capa- 
oity»  as  well  as  its  nature  and  extent.    Id. 

232.  A  bill  in  canity,  to  obtain  relief  on  the  gronnd  of  frand,  is  not  suffi- 
cient if  it  charge  fraud  in  general  terms,  but  the  tacU  oonstitating  the  frwaA 
should  be  stated.    Kent  v.  Snyder,  30  Gal.  666. 

233.  A  complaint  in  equity,  to  haye  a  deed  absolute  on  its  face,  refonned 
so  as  to  become  a  deed  of  trust,  which  avers  that  the  deed  does  not  erpfrea 
the  trusts  and  conditions  upon  which  it  was  agreed  the  propertjr  should  be 
transferred,  but  that  such  conditions  were  by  the  defendants  mmdolentiy 
suppressed,  wiUiout  any  statements  of  what  acts  of  fraud  were  practiced,  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action.    Jd. 

234.  When  the  cause  of  action  stated  in  the  complaint  is  for  relief,  on  the 
ground  of  fraud,  and  is  stated  to  have  accrued  more  than  three  years  before 
the  commencement  of  the  action,  the  complaint  should  also  aver  that  the  acti 
constituting  the  fraud  had  been  discovered  within  three  ^ears;  but  if  the  rep- 
lication contains  this  ayerment,  and  this  issue  is  tried  without  objection,  tbe 
irregularity  in  the  answer  of  presenting  the  issue  will  be  disregarded,  fioyd 
T.  JBlankman,  29  GaL  20. 

285.  Husband  and  'wife. — A  complaint  by  husband  and  wife  to  recover  the 
homestead  convoyed  away  by  the  deed  of  the  hnsband  alone,  mnst  aver  either 
that  the  premises  were  occupied  as  a  homestead  at  the  date  of  the  conveyance, 
or  that  they  had  not  been  previously  abandoned.    Harper  v.  Forbes,  15  Cal.  202, 

236.  In  an  action  for  the  division  of  the  common  property  of  husband  and  wife 
after  a  decree  of  divorce,  the  plaintiff,  to  bring  herself  within  the  provisions  of 
tibe  act  **  defining  the  rights  of  hnsband  and  wife,"  passed  April  17th«  1850, 
must  affirmatively  state  such  facts  as  give  her  the  right  to  the  property  under  the 
act.    Dye  v.  Dye.  11  Gal.  163. 

237.  In  an  action  for  a  division  of  the  common  property  after  a  divorce,  where 
it  appears  that  the  property  in  question  had  been  in  the  possession  of  the  hus- 
band before  marriage  without  title,  and  that  he  purchased  the  property  and 
obtained  deeds  therefor  after  marriage,  the  purchase  money  being  paid  with  the 
common  funds :  Heldt  that  it  was  common  property.  IMd  further,  that  the 
defendant  having  purchased  with  the  common  funds  from  another,  under  a  deed 
of  warranty,  he  is  estopped  to  deny,  as  far  as  plaintiff  Is  concerned,  that  he  ac- 
quired Ajood  title  by  the  purchase.    Johnson  v.  Johnson,  11  Gal.  200. . 

238.  where  the  plaintiff  averred  in  her  complaint,  in  a  snit  brought  for  her 
distribntive  share  of  the  estate  of  an  alleged  deceased  hnsband,  that  the  deceased 
made  jproposals  of  marriage  to  her,  when  she  accepted,  and  consented  to  IWe 
with  him  as  his  true  and  lawfnl  wife ;  and  that  in  accordance  with  his  wishes, 
she  thenceforth  lived  and  cohabited  with  him  as  his  wife,  always  conducting 
herself  as  a  trne,  faithful  and  affectionate  wife  should  do  :  Held,  that  these  were 
insufficient  averments  of  the  existence  of  a  marriage,  and  that  the  facts  averred 
were  only  prima  fade  evidence  of  a  marriage.  Letters  v.  Cady,  10  Gal.  533 ; 
see  People  v.  Anderson,  26  Cal.  129. 

239.  in  snit  against  the  wife  for  her  separate  debt,  for  which  she  was  liable  in 
personam  before  coverture,  the  complaint  need  not  set  out  any  separate  property 
of  the  wife.    Bostic  v.  Low,  16  Gal.  69. 

240.  Where  husband  and  wife  are  sued  for  rent  claimed  on  a  lease  made  by 
plaintiff  to  the  wife,  plaintiff  and  the  wife  being  tenants  in  common  of  the  prop- 
erty :  Held,  that  the  wife  can  be  liable  only  as  sole  trader  under  the  statute ;  and 
that  the  complaint  must  ayerfaots  requisite  to  establish  her  liability  in  that  char- 
acter, and  that  the  allegation  that  she  "  was  doing  business  as  t^femmesoU,  with 
the  consent  of  her  husband/'  is  insufficient  Aiken  v.  Ann  Davis  cmd  her  Husibaindt 
17  Gal.  119. 

241.  Injunotionfl,  what  averments  BufScient.— An  allegation  in  the  com- 
plaint that  plaintiff  was  in  possession  of  the  land  as  owner  when  defendant 
entered,  is  a  sufficient  statement  of  title  in  suit  for  injunction  to  restrain  tres- 
pass.   Hicks  v.  CompUm,  18  Gal.  206. 

242.  A  bill  to  restrain  vexatious  Htigation,  upon  the  ground  that  the  right 
to  real  property  has  been  determined  in  former  suits,  must  show  that  the 
title  to  the  property  was  determined  in  a  suit  or  suits,  in  which  all  the  daim- 
ants  to  the  title  were  parties.    Snowies  y.  Inches^  12  GaL  212. 
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243.  A  oomplaint  an^;ixig  that  plaintiffs  had,  for  a  long  time,  conveTed 
vater  from  a  stream  for  mining  purposes  by  means  of  a  diteh,  itnd  had  tnas 
aequired  a  prior  right  to  the  enjoyment  and  use  of  the  water,  and  were  in  the 
peaceable  possession  thereof  when  defendants  wrongfully  diyerted  the  same, 
and  deprived  plaintiffs  thereof,  and  were  continuing  so  to  do,  is  sufficient  to 
maintaiii  a  prayer  for  an  injunction.  Tuolumne  Water  Co,  v.  Chapman,  8  Cal. 
392.     See  sec.  112,  and  authorities  thereunder. 

244.  A  complaint  which  joins  an  action  of  trespass,  muire  dausum  fregii, 
with  ejeotment,  and  prays  for  an  injunction,  will  be  held  bad  on  demurrer. 
Bigdow  y.  Grove^  7  CaL  135. 

245.  In  this  case,  it  was  held  that  the  tempory  injunction  granted  on  filing 
the  complaint  should  not  have  been  dissolved  before  the  hearing;  that  on  the 
&ctB  stated  in  the  complaint^  an  action  for  damages  would  be  iruitiess;  that 
although  the  complaint  does  not  aver  absolute  insolyency  of  defendants,  still 
enonglh  is  averred  to  satisfy  the  Court  that  a  judgment  for  damages  would  be 
worthless^  and  hence  the  injunclion  ought  to  have  been  continued.  Hicka 
r.  CompUm,  18  Gal.  206. 

246.  To  entitle  a  plaintiff  to  the  equitable  interposition  of  the  Court,  he 
must  show  a  proper  case,  and  one  in  which  he  has  no  adequate  remedy  at  law. 
DtWUt  V.  Hca/s,  2  Cal.  463. 

247.  The  complaint  avers  tiUe  in  plaintiff  to  a  tract  of  land;  that  the 
possession  of  defendants  is  forcible  and  unlawful;  that  an  action  for  forcible 
entry  has  been  commenced  by  plaintiff  against  defendants,  and  is  still  pending 
and  undetermined;  and  asks  for  an  injunction  to  restrain  defendants  from. 
catting  and  removing  timber  from  the  land — without  seeking  in  this  suit  to  be 
restored  to  the  possession,  the  object  of  the  suit  bein^  to  preserve  the  prop- 
erty during  the  pendency  of  that  action.  Held,  that  mjunction  lies,  although 
no  fiction  of  law  has  been  brought  to  try  the  titie;  that  the  jurisdiction  of 
equity  in  such  cases,  to  grant  first  a  temporary  and  subsequently  a  perpetual 
injunction,  does  not  depend  upon  the  question  whether  or  not  such  action  at 
law  has  been  brought;  that  the  rule  under  the  English  chancery  system  was 
the  Eame,  and  that  our  statute  is  not  more  Restrictive.  Hicks  y.  michadf  15 
Cal.  107.    S^ee  27  CaL  643. 

248.  Cutting,  destroying  and  removing  growing  timber  is  sufficient  ground 
for  an  injunction,  without  any  allegations  of  insolvency.  Henshaw  v.  CUxrk 
and  one  hmdnd  and  three  Chinamen,  14  CaL  460. 

249.  F.,  defendant,  began  suit  against  the  Volcano  Water  and  Mining  Com- 
pany, to  subject  to  sale  the  ditch  of  that  name,  including  aqueducts,  numes, 
eolTerts,  dams,  cabins,  etc.,  in  enforcement  of  a  mechanic's  lien.  Subse- 
quently, the  ditch,  etc.,  was  sold  on  a  judgment  in  favor  of  one  Harris,  and 
purchased  by  S.,  from  whom  plaintiff^  as  iud^ent  creditor  of  the  company, 
redeemed,  and  in  due  time  received  the  sheriff's  deed.  Afterward,  F.  had  a 
decree  directing  a  sale  of  the  ditch,  etc.,  to  satisfy  his  Hen.  Plaintiff  sues  to 
oniet  title,  alleging  that  F.  's  decree  is  fraudulent,  that  he  had  no  hen,  and 
uatheis  about  ^ifordng^  the  decree,  which  |is  a  cloud  on  plaintiff's  title. 
Bddy  that,  aside  from  any  question  of  fraud,  the  action  lies;  that  the  exist- 
ence of  a  decree,  founded  upon  proceedings  taken  prior  to  plaintiff's  titie,  and 
leeking  to  condemn  the  property  by  virtue  of  an  asserted  hen  older  than  such 
title,  would  be  a  cloud  upon  that  titie.    Head  v.  Fordyce,  17  Cal.  149. 

250.  Insaffioient  aUegations. — ^The  simple  allegation  of  '*  irreparable  in- 
jury" JB  not  sufficient;  it  should  appear  to  the  Court  from  the  facts  set  forth 
in  the  bilL     De  Witt  v.  Hays,  2  Cal.  463. 

251.  Where  the  complaint  alleged  that  in  September,  1849,  plaintiff  settled 
ona  tract  of  land,  *'the  same  being  pubho  land  of  the  United  States;"  that 
sobsequently  U.,  a  foreigner,  built  a  house  on  and  occupied  a  portion  of  the 
tnct;  and  now  that  H.  's  executor  is  offering  the  same  for  sale,  and  plaintiff 
prays  an  injunction,  and  damages  for  the  occupation:  Held,  that  the  plaintiff 
lets  forth  no  principle  on  which  to  base  a  claim.  O'Cownor  v.  CorMU^ 
8  Cal.  370. 

252.  In  a  bill  for  partition  among  tenants  in  common,  and  for  injunction 
agunst  cutting  timber  trees:  Held,  mat  defendants  being  tenants  in  common, 
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had  the  right  to  the  enjoyment  of  the  common  estate,  and  to  out  timber  and  nae 
or  dispose  cS  it  at  least  to  an  extent  corresponding  to  their  share  of  the  estate; 
and  that  as  the  complaint  neither  avers  the  insolvency  of  defendants,  nor  thai 
they  are  exceeding  this  share,  injunction  does  not  lie.  HVm  v.  Peck^  16 
Cal.  640. 

253.  Where  suit  is  pending  in  one  Court  on  a  note  of  defendant,  though  no 
summons  has  been  served,  and  no  appearance  made,  he  cannot  bring  a  bill  in 
equity,  in  another  Court,  to  enjoin  the  collection  of  the  note,  or  to  cancel  it^ 
the  averment  being,  simply,  that  he  has  a  good  defense  to  the  note.  Smilh  v. 
Sparrow,  13  Cal.  596. 

254.  Bill  for  an  injunction  to  restrain  defendants  from  taking  possession  of 
certain  real  estate,  a  warehouse  and  wharf.  Complaint  avers  plamtiflfiB'  title  to 
the  property,  and  their  possession;  that  defendants  have  conspired  together, 
and  are  threatening  to  take  by  force  the  property  from  plainti£Es,  and  aze 
making  preparations  and  using  violent  means  to  drive  plaintiffs  and  their  work- 
men from  the  premises;  that  plaintififs  are  in  possession  of  teams,  carriages, 
etc.,  for  transporting  goods  from  said  warehouse  and  wharf  to  Los  Angeles^  as 
a  business  connected  with  said  premises;  and  that  unless  defendant  are  re- 
strained from  executing  their  threats,  plaintiffs  wiU  be  ruined  in  their  busi- 
ness, and  their  ^ropert^  be  destroyed.  Held,  that  these  allegations  are  insuf- 
ficient to  authorize  an  mjunction,  there  being  no  averment  of  insolvency  of 
defendants,  and  the  complaint  not  showing  that  tiiere  is  no  adequate  remedy 
at  law.     T&nUinsm  v.  RubiOj  16  Cal.  202. 

255.  Where  the  complaint  alleged  that  the  defendants  had  a  mining  ditch 
above  one  previously  constructed  by  defendants,  and  had  thereby  diverted  the 
water  of  the  stream  from  plaintifTs  ditch,  but  did  not  aver  tliat  the  iiji|>n7 
was  continuing,  or  threatened  to  be  continued,  or  likely  to  be  continued:  Jaefa, 
that  it  was  sufficient  for  the  recovery  of  damages,  but  not  to  sustain  an  in- 
junction.   Coker  v.  Simpson^  7  Cal.  340. 

256.  In  a  bill  for  an  injunction,  the  mere  allegation  of  great  and  irreparable 
injury  to  a  vested  right  is  insufficient;  the  facts  stated. must  satisfy  the  Court 
that  the  apprehension  of  such  injury  is  well  founded.  Brwioh  Tumpiht  Co. 
y.  Board  of  Supervisors  of  Tuba  County,  13  Cal.  190. 

257.  Defenduit,  as  coroner  and  acting  tdieriff,  levied  on,  and  advertised  for 
sale,  all  the  right,  title  and  interest  of  T.  in  certain  horses  and  cattle,  in  the 
hands  of  a  receiver  appointed  in  a  suit  between  J.  and  T.,  as  partners.  Held, 
that  plaintiff  was  not  entitled  to  an  injunction  restraining  the  sale,  unless  the 
injury  would  be  irreparable;  and  that  this  must  appear  by  a  dear  showing  of 
plaintiff's  right  to  the  property  and  defendant's  insolvency.  Jfore  v.  Ord,  16 
Cal.  204. 

258.  Plaintiffs  file  their  bill  in  equity  to  enjoin  defendants  from  diverting  a 
certain  quantity  of  the  water  of  Bear  river,  alleging  that  their  right  to  one 
thousand  inches  of  the  water  of  that  stream,  as  against  defendants,  was  ad- 
judicated in  a  former  action.  Jn  that  action,  which  was  trespass  for  the 
diversion  of  the  water,  it  was  alleged  that  this  qi|antity  of  the  water  of  the 
stream  had  been  appropriated  by  the  plaintiffs  lor  mill  purposes;  that  such 
quantity  was  necessary  for  their  use,  and  that  defendants  had  diverted  the 
same,  to  their  damage,  etc.  Plaintiffs  had  verdict  and  judgment  for  $21,800 
damages.  Hdd,  that  the  averments  are  insufficient  to  entitle  plainti£b  to  an 
injunction,  the  scope  of  the  bill  being  simply  to  enforce  in  equity  plaintiffs 
alleged  right  to  one  thousand  inches  of  water,  on  the  sole  ground  that  it  wag 
adjudged  as  their  right  in  the  former  suit.  McDonald  v.  Bear  ^verand  Aubmm 
Water  and  Mining  Go,,  15  Cal.  145. 

259.  It  is  not  sufficient  that  &e  affidavit  should  allege  that  the  injury  win 
be  irreparable;  it  must  be  shown  to  the  Court  how  and  why  it  would  be  no, 
otherwise  the  extraordinary  remedv  of  injunction  will  not  be  allowed, 
especially  where  no  action  has  ever  determined  the  plaintiff's  right.  Waldrcn 
T.  Marsh,  5  Cal.  119. 

260.  In  a  bill  for  an  injunction,  the  mere  allegation  of  great  and  iirepara- 
ble  injury  to  a  vested  right  is  insufficient;  the  facts  stated  must  satisfy  the 
Court  that  the  apprehension  of  such  injury  is  well  founded.  Branch  Tum- 
pQee  Cb,  v.  Board  of  »iperviaor$  of  Yuba  CowUy,  13  Cal.  190. 
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%63i.  l?li«n  a  eomplaizit^  in  aa  actum  to  veatnin  the  oomTniamon  of  trea- 
panocD,  aTera  ti&at  the  defendant  haa  torn  down  the  fences  of  plaintiff,  and 
eatered  hia  olose  for  l^e  purpose  of  opening  a  private  road  across  plaintiff 'a 
knd,  under  a  daim  of  right  founded  on  an  order  of  a  Board  of  Supervisors 
bjing  out  a  road,  uid  &es  not  state  that  the  right  has  been  settled  in  an 
action  at  law,  and  that  the  defendant  continues  his  acta  after  a  Court  of  law 
haa  decided  againat  him,  it  does  not  state  facts  sufficient  to  constitute  a  cause 
of  action.    Leach  y.  Dc^,  27  Cal.  643. 

S62.  A  complaint  to  enjoin  the  sale  of  property  under  an  execution,  and  the 
iflnance  of  another  execution  on  the  jud^ent,  is  devoid  of  equify,  which 
only  avers  that  the  judgment  and  execution  are  void  on  their  foce,  and  the 
iaaotTency  of  one  of  the  defendants.    Sanchez  v.  Carriaga^  31  Cal.  170. 

963.  If,  as  contended  in  this  case,  a  judgment  by  default  be  void  because 
of  the  absence  of  the  seal  of  the  District  Court  to  the  summons  issued  in  ^e 
action  in  which  the  judgment  was  entered,  or  because  of  a  defect  in  the  cer- 
tificate of  the  sheriff  of  the  service  of  summons  and  copy  of  complaint,  or 
because  of  irregularities  of  the  derk  in  entering  the  juogment  the  District 
Conrt  can  quash  the  execution  issued  on  such  judgment,  and  injunction  to 
ivtcain  the  enforcement  thereof  does  not  tie.    Logan  v.  HiUegasSf  16  Cal.  200. 

264.  If  Buch  judgment  be  not  void,  but  merely  irregular,  because  of  the 
defects  named,  and  the  defects  can  be  reached  by  motion  before  jud^ent,  or 
on  appeal,  then  the  complaint  here  to  enjoin  the  enforcement  of  tiie  judgment 
Bboold  aver  ibaX  plaintiff  has  paid  the  daim,  for  the  recovery  of  which  the 
aelioB  waa  brou^^  or  that  he  has  a  valid  defense  to  the  same.    Id. 

165.  Jwleiut>uta»  how  ptoaded. — See  poti,  f  59. 

266.  Libel.— See  post,  §  62. 

Vn.  IfaUciotw  pix>seciitlcnL— In  an  action  for  malicious  proseeutton,  only 
tiie  snbstantial  matter  constitating  the  action,  that  is,  facts,  and  not  the  evidenee 
offtctB,  need  be  set  out.    Dreuxv,  Domee,  18  Cal.  83. 

26&  An  action  of  conspiracy  for  ui^justly  prosecuting  a  party  also  lies,  but 
probably  differs  in  form  at  least  from  an  action  for  malicions  prosecution.  The 
gilt  of  an  action  of  conspiracy  is  the  '*  conspiracy  " — the  combining  of  two  or 
voie  to  do  an  unlawful  and  iigarious  act,  and  acquittal  or  termination  of  the 
prosecution  is  necessary  to  maintain  the  suit.    Id, 

369.  In  suit  against  three  defendants  for  malicious  prosecution,  the  complaint 
Kfored'that  **  defendants  contriving  and  malioiously  intending  to  injure  the 
pitintiff,"  etc.,  fblsely,  maliciously  and  without  probable  cause,  procured  him 
to  be  indicted  for  murder:  JEfejel,  that  the  complaint  suiBcientiy  avers  a  joint 
•eeiicy  on  the  part  of  defendants  in  instituting  the  prosecution.    Id. 

170.  BCandamns. — ^A  complaint  in  mandamws,  against  the  comptroller,  is 
bad  if  It  £uls  to  allege  that  there  is  "  mone^  not  otherwise  appropriated  by 
Iftw  "  out  of  which  the  compensation  in  question  is  to  be  paid.  Bedding  v.  BeM, 
iCiL  33a;  see  §  467,  and  authorities  thereunder. 

37L  A  statement  in  a  petition  for  a  writ  of  mandate  that  an  election  was  held 
hiftooanty  to  decide  whether  C.  or  S.  should  be  the  county  seat,  and  that  the 
^Mrd  of  Supervisors  canvassed  the  returns,  and  estimated  the  vote,  and  declared 
tte  tma\t  to  be  that  S.  had  received  a  majority  of  the  votes,  is  a  sufficient  aver- 

>KQt  that  3.  received  a minority  of  the  votes  cast    Valaveras  CourUy  v. 

Avetooy,  30  Cal.  325. 

nt  JK0W  pntnimei  when  to  be  alleged.>--ln  actions  upon  written  instni- 
■nto  for  the  payment  of  monev,  as  promissory  notes,  the  date  being  shown, 
y^tbe  i^od  when  the  right  of  action  aocmes.  In  suoh  eases,  any  new 
K*taae  which  has  been  made^  renewing  or  continuing  the  contract,  should  be 
•U«ted.   8mUk  ▼.  RUskmond,  19  CaL  481. 

17^  in  an  action  to  recover  a  debt  against  an  insolvent  which  has  been  dis- 
wged,  but  revived  by  a  new  promise,  the  oomplaint  is  always  upon  the  origi- 
ittl  Maud,  and  nothmg  hi  alleged  of  the  new  promise.  If  the  discbai^e  is 
Pwsd,  the  new  prondse  may  be  given  in  evidence  by  the  plaintiff.    Id.  483. 

S74.  Complaint  avers  in  substance  that  defendant  made  hb  note,  etc.,  setting 
Mtft  copy,  that  plaintiff  is  holder  by  transfer  from  the  payee,  etc.,  and  that  de- 
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fendant  is  indebted  to  plaintiff  therein  in  the  snm,  etc.  The  complaint  tiien 
avers :  "  Plaintiff  farther  shows  that  after  said  note  was  executed,  etc.,  *  *  * 
defendant,  by  yirtne  of  *  *  *  proceedings  in  insolvency,  etc,  *  *  •  claims  to 
have  been  discharged  from  the  payment  of  the  note  and  debt  hereinbefore  men- 
tioned :  and  plaintiff  forther  shows  that  after  said  discharge  aforesaid,  on  or 
about  *  *  *  defendant  promised ''  the  payee  and  other  persona  that  he  would 
pay  said  note  to  said  payee  on  demand,  etc. ;  and  that  defendant  tiiereby  re- 
vived said  obligation,  etc.  Held,  that  the  complaint  does  not  set  up  two  cauMS 
of  action  j  that  the  gravamen  of  the  action  was  designed  to  be  the  promise,  the 
previous  indebtedness  being  averred  as  matter  of  inducement  Smith  v.  Bidir 
mond,  15  Cal.  501.    See  post  notBy  No.  279. 

276.  Promiaaory  note  or  Inll  of  exohanga — ^In  an  action  agidnst  the  maker 
of  a  note,  or  the  acceptor  of  a  bill  of  exchange,  in  which  the  place  of  paymeot 
is  fixed,  it  is  not  necessary  to  aver  presentment  at  that  place  and  refusal  to  pay. 
Montgomery  v.  TttU,  11  Gal.  307. 

277.  A  declaration  is  insufficient  which  treats  the  malEor  and  guarantor  of  a 
note  as  joint  malsers,  and  contains  no  allegation  of  demand  and  notice.  Li^ 
stone  V.  Laurencdy  4  Cal.  227. 

278.  An  indorser  of  a  note  payable  on  demand,  no  demand  being  made  until 
thirteen  months  after  the  indorsement  to  plaintiff,  is  prima  fadBj  not  liable. 
The  delay  is  unreasonable.  In  such  case,  facts  to  excuse  the  delay  are  an 
essential  part  of  the  complaint,  and  if  not  averred  therein,  it  is  insiilllcieiit 
Jerome  v.  SteHMnSy  14  Cal.  457. 

279.  In  suits  upon  written  instruments  for  the  payment  of  money,  if  it 
appear  from  the  complaint  that  the  demand  is  barred,  and  plaintiff  reUes 
upon  a  new  promise,  renewing  or  continuing  the  contract,  such  new  promise 
must  be  alleged.    Smith  v.  Richmond,  19  Cal.  476.    See  post,  Ko.  283. 

280.  A  complaint  in  an  action  commenced  after  the  death  of  the  husband, 
on  a  note  and  mortgage  executed  by  the  husband  and  wife,  during  the  life  of 
the  husband,  does  not  state  a  cause  of  action,  unless  it  aver  that  the  husband 
in  his  lifetime  failed  to  pav  the  note.    Brown  v.  Orr,  29  C^.  120. 

281.  In  an  action  brou^t  upon  a  promise  made  by  the  defendant  to  aooqit 
a  draft  which  another  mig^ht  draw  on  him,  it  is  not  necessary  to  aver  in  tae 
complaint  that  the  promise  was  in  writing.  Wakefield  v.  wreetthand,  29  GiL 
597. 

282.  The  point  that  the  complaint  fails  to  show  a  cause  of  action,  because 
the  copy  of  the  note  sued  upon  and  therein  contained  is  without  a  copy  cf 
any  internal  revenue  stamp,  is  not  tenable.    HaUock  v.  Jandin,  Oct.  T.,  1867. 

283.  A  complaint  upon  a  promissory  note,  the  collection  of  which  is  baned 
by  the  Statute  of  Limitations,  contains  a  cause  of  action,  if  it  alleges  that 
the  defendant  has  some  time  within  four  years  of  the  day  the  suit  was  com- 
menced ''in  writing,  acknowledged  and  promised  to  pay  the  note.*'  Budi 
allegation  imports  that  the  defendant  signed  his  name  to  the  writing.  Poritr 
V.  Elamy  25  Cal.  292. 

284.  If  the  complidnt  in  a  suit  on  a  note  avers  that  the  defendant  made  and 
delivered  the  note  to  the  plaintiff,  and  that  the  plaintiff  is  still  the  owner  and 
holder,  the  allegation  that  plaintiff  is  the  owner  and  holder  is  but  a  conola- 
sion  of  law,  and  an  answer  denying  it,  but  admitting  the  other  allegatiooaof 
the  complaint,  raises  no  material  issue.     Wedderspoon  v.  RogerSt  32  Cal.  569. 

285.  In  a  complaint  upon  a  promissory  note,  an  allegation  of  its  non-pay- 
ment is  material,  and,  if  omitted,  the  complaint  is  demurrable.  The  ave^ 
ment  that  there  is  a  certain  amount  due  upon  the  note  is  insufficient^  being  a 
statement  of  a  naere  conclusion  of  law.    Frisch  v.  Goler^  21  Cal.  71. 

286.  If  the  ori^nal  note  offered  in  evidence  contains  an  abbreviation  £oi 
the  word  ''administratrix,'*  and  specifies  the  rate  of  interest  in  figures  onlty. 
and  the  copy  in  the  complaint  gives  the  word  in  full  and  states  the  rateef 
interest  in  words  as  well  as  figures,  the  variance  is  immaterial.  Corcoran  ▼> 
DdU,  32  Cal.  82.  In  a  complaint  on  a  promissory  note,  it  is  not  neoeaaaiy 
that  a  consideration  should  be  specially  aUe^^ed.  If  there  is  no  consideraiioD, 
the  defendant  should  set  np  the  want  of  it  as  a  defense.  Wuikn  ▼.  AtfAi 
Oct.  T.  1867. 

287.  Qaietfiis  title  to  lands^-In  an  aotion  to  quiet  tifle  agaanst  p«cti» 
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ifc>^"*»g  firam  tbe  satne  soutm  of  title  fhimigh  a  prior  nnraoorded  coiiTeyaiioe, 
it  18  neoeasury  to  orer  want  of  notioe  of  the  oonveyanoe.  Lawion  y.  Garden, 
OoL  T.,  1867.  A  complaint  is  demTrarable  if  it  does  not  state  tiliat  the  plaintiff 
WIS  in  posaeaeion  at  uie  time  of  the  oommencement  of  the  action.  Prahu, 
dalT.  Jefferson  G,  <ft  8,  Mining  Co.,  Jan.  T.,  1868;  Brooks  t.  QOderwood,  Jan. 
T.,  1868.    Bee  poet,  ^2SL 

888.  RepleidiL— A  complaint  in  replerin,  aUeginff  that  F.  was  seized  and 
possened  of  certain  premises  at  the  tmie  of  his  deau;  that  the  plaintiffs  were 
^ipointed  the  executors  of  his  last  will  and  testament,  and  eyer  since  their 
appointment  haye  been  in  the  possession  of  the  premises;  that  certain  persons, 
wbOBe  names  are  not  desi^piated,  entered  npon  the  same  without  authority, 
snd  eat  down  timber  growing  thereon,  to  the  amount  of  about  three  hundred 
sofds;  that  the  defen£mt  afterwards  also  entered  upon  the  premises  without 
sottiority,  and  removed  the  wood  thus  cut,  and  still  detains  it  from  the 
plamtiffs;  that  ihej  haye  demanded  the  possession  of  the  same  from  him,  and 
that  he  refusea  to  deliyer  it  to  them,  to  their  damage  of  $1,000 — ^the  alleged 
nhie  of  tiie  wood-nrafflciently  shows  plaintifb'  owneniiip  of  the  wood. 
BaBuk  y.  Mixer,  16  Gal.  674. 

S89.  The  ayerments,  in  such  complaint,  of  ''unlawful  and  wrongful,**  as 
mSied  to  tike  entry  upon  the  premises  and  the  cutting  down  of  the  timber, 
ud  to  hia  remoyal  and  detention  of  the  same,  may  be  stricken  out  as  sur- 
pbiaage.    Id, 

890.  The  complaint  ayerred  that  defendant  wrongfully  took  and  detained 
from  one  Johnson  certain  county  warrants  owned  by  the  latter;  that  subee- 
qfoenfiy  Johnson  assigned  to  plaintiff  his  right  in  the  warrants  and  the  moneys^ 
yriadk  might  be  made  by  the  same;  and,  ^t  after  this  assignment,  plaintiff 
demanded  the  warrants  from  defendant,  who  refused  to  deliyex  ;them.  Etld,. 
fiiat  this  complaint  stated  a  sufficient  cause  of  action;  that  as  assignee  ot 
Johnson,  plalntLff  was  entitled  to  recoyer  the  warrants  or  their  yalue,  with 
duoBges  for  their  detention,  accruing  after  the  assignment.  LoMord  y. 
Wke&r,  22  Gal.  139. 

291.  BhadSL — A  complaint  against  a  sheriff  and  his  sureties  for  selling  under 
eiBcation  the  homeetead  of  plaintiffi,  which  sets  out  that  the  sheriff  was  in 
fOBMflnon  of  a  certain  execution  against  plaintiff,  J.  Kendall,  and  under  colo^ 
of  Bud  execution  wrongfully  and  illegally  entered  upon  and  sold  certain  prop- 
mjt  the  homestead  of  plaintiflb,  and  ayerring  damages  in  the  sum  of  $2,000, 
^  Talue  of  the  property,  is  insufficient,  as  the  same  does  not  state  facts  sufficient 
to  constitate  a  cause  of  action.  No  damage  has,  or  can  result  firom  such  a  sale. 
If  the  property  sold  was  a  homestead,  the  sheriff's  deed  conyeyed  nothing.  The 
pvchaBer  at  sale  could  acquire  no  right  to  the  property,  nor  could  the  phdntiff 
nffer  say  izynry.    JBsndaU  and  Wife  v,  Clark,  10  (Jal.  17. 

291  In  an  action  against  a  sheriff  to  recoyer  property  seized  under  prbcess, 
witB  yalae,  by  the  owner,  it  is  necessary  that  the  plaintiff  should  show  affirma- 
tirely  notice  and  demand  before  bringing  suit,  otherwise  he  cannot  recoyer  in 
todi  action.    KiOey  y.  Soanndl,  12  Oal.  73.    See  SO  Gal.  190  ;  post,  §  218,  noU, 

I9S.  A  complaint  in  an  action  against  a  sheriff  and  his  sureties  for  an  allied 
tntpasB  of  the  sherlit  should  allege  that  the  bond  was  the  sheriff's  official  bond, 
iad  set  oat  enough  of  its  contents  to  show  that  those  who  signed  it  were  bouna 
to  indemnify  parties  injured  by  the  sheriff 's  malfeasance.  Gh\radelli  y.  Bowrlandi 
SGaI.585. 

294.  If  the  complaint  in  an  action  against  a  sheriff  and  his  official  bondsmen 
tilegeB  only  a  cause  of  action  against  him  as  a  trespasser,  and  a^inst  his 
nretiefl  as  signers  of  the'  bond,  and  not  otherwise,  there  is  a  misjoinder  of 
Mm  of  action.    Id. 

295.  A  complaint  in  an  action  against  a  sheriff  and  Us  sureties  for  an  alkg«d 
tatqwsi  of  the  sheriff,  which  merely  ayers  that  the  sureties  are  the  securities  on 
Ui  olleial  bond,  and  that  the  same  was  duly  filed,  executed  and  recorded,  does 
tot  skate  a  cause  of  action  on  the  bond.    Id, 

291  In  trespass  fbr  taking  goods,  against  a  sheriff  who  justified  under  a  writ 
of  attachment  agidnst  a  third  person,  he  called  as  a  witness  his  deputy,  wha 
i^tad  that  he  seryed  the  attaohment,  and  related  certain  oonyersations  between 
UiHtif  and  the  plaintiit    On  oroflfr^zandnation  he  stated  that  "he  wa«  depnly 
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sheriff,  9oA  under  bonds  to  (he  sheriff."  Whereupon  plaintiff  moved  to  strike 
out  his  testimony  on  the  ground  of  interest  HM,  that  the  motion  was  property 
denied,  as  from  the  answer  it  was  not  certain  that  the  character  of  his  bondi 
was  such  as  to  make  interested.    Jhwdy  r.  ElUs,  22  CaL  650. 

297.  ffhftriffii,  aotioiiB  agBdnat— See  post,  §218. 

298.  Slander.— See  pod,  §  62. 

299.  Statutory  privilege  must  be  alleged. — ^When  a  pleader  wishes  to 
ayai]  himself  of  a  statutory  priyilege  the  right  given  by  particular  facts,  he 
must  show  the  foots.    Dye  t.  byt,  11  CaL  163. 

300.  Statate  of  fraud,  how  pleaded. 

301.  In  an  action  brought  upon  a  promise  of  the  defendant  to  answer  for 
the  debt  or  defiault  of  another,  it  is  not  necessary  in  the  complaint  to  aver  thst 
the  promise  was  in  writing.     Wak^Uld  r.  Qrtenkood,  29  CaL  697. 

303L  Ekatnte  of  Umitatioii,  how  avoided. 

303.  Facts  taking  a  case  out  of  the  provisions  of  the  statute  of  limitation 
must  be  specially  set  out  in  the  complaint.^  TTormou^  v.  JSotcA,  July  T.,  1867. 

304.  Under  our  system,  the  rule  is  the  same  in  law  and  eqnuty ;  and  if  it 
appear  upon  the  face  of  tiie  complaint  that  the  action  is  barred,  and  no  facts 
are  alleged  taking  the  demand  from  the  operation  of  the  statute,  the  complaint 
is  defective  and  demurrer  lies.    8m\ih  v.  Rvchnumdt  19  Cal.  476. 

305.  If  plaintiff  alleges  fraud  to  have  been  committed  more  than  throe 
years  before  the  commencement  of  his  action  to  biin^  himself  within  the 
exception  of  tlie  statute,  he  must  allege  the  fiEict  of  a  discovery  of  the  fraud 
at  a  period  bringing  him  within  the  exception.  SvMxHt  v.  Sinntu  e<  o^.,  9  CaL 
423;  Boyd  v.  BUmkman,  29  Cal.  20;  Carpeniier  v.  CUy  of  OaJdand,  30  Cal.  444. 

306.  Statotee^ private^ how pleaded.-~See  j>oe(,  $61. 

307.  Taxes. — In  an  action  for  the  collection  of  delinquent  taxes,  under  the 
Act  of  May  17th,  1861,  the  complaint  must  aver  the  fiBiot  of  the  failure  of  the 
tax  collector  to  collect  the  delinquent  tax,  by  his  reason  of  his  inability  to  find, 
seize,  or  sell  property  belonging  to  the  delinquent.  A  complaint  which  faili 
to  make  tliis  averment  shows  no  cause  of  action.     People  v.  Pico,  20  Cal.  595. 

308.  A  complaint  under  the  Act  of  May  17th,  1861,  which  avers  that  &e  tsx 
"  was  levied  upon  and  assessed  against  personal  property,"  contains  no  cause 
of  action.  The  complaint  shoxdd  not  only  aver  that  the  tax  was  levied  uiwia 
and  assessed  against  personal  property,  but  also  the  kind  or  kinds  of  peraonsl 
property.     People  v.  HoUadau  et  cu,,  26  Cal.  300. 

3U9.  In  an  action  brought  by  the  people  to  recover  judgment  for  delinquent 
taxes  assessed  during  the  three  years  preceding  March  Is^  1861,  the  complaint 
is  fatally  defective  if  it  does  not  aver  that  the  tax  collector  has  failed  to  coUeot 
the  taxes  in  question  by  reason  of  his  inability  to  find,  seize,  or  sell  proper^ 
belonging  to  the  delinquent.    Id. 

310.  If  an  assessment  of  a  tax  made  during  the  three  years  preceding 
March  let,  1861,  is  defective,  in  not  stating  the  kind  and  (quantity  of  property 
assessed,  whether  real  or  personal,  or  if  real,  in  not  giving  its  description, 
the  pleader,  in  an  action  brought  to  recover  judgment  for  su<^  tax,  may,  if 
the  same  can  be  ascertained,  insert  in  his  complaint  the  necessary  averments 
as  to  kind  and  quantity  or  description.    Id, 

811.  Aaseeenienta^-fiee  EvmrnOnum  v.  Danoe,  April  T.,  1868. 

312.  Tre8pafl& — Action  for  damages  against  defendants,  averring  that  they 
*'with  force  of  aims,  broke  and  entered  "  upon  the  premises  of  plaintiff,  and 
damaged  them,  by  causing  them  to  be  ovoflowed  and  covered  with  earth, 
graved  tailings,  etc.,  deposited  thereon  by  the  action  of  running  water:  EMd, 
that  under  our  system  of  pleading,  the  words  "  with  force  and  arms,  broke 
and  entered,*'  do  not  confine  the  proof  to  the  direct  and  immediate  damages, 
aa  in  the  old  action  of  trespass,  and  the  facte  being  dearly  set  out  in  the 
eomplaint^  an  addition  of  these  words  was  surplusage.  Ikurst  v.  JStuAw  14 
C3A  81- 
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313.  Possession  in  the  plaintiff  is  sufficient  to  enable  him  to  maintain  tres- 
pssB^  and,  altiiongh  a  higner  title  may  be  attempted  to  be  set  np,  the  failure 
to  tostiin  it  will  not  operate  against  the  right  to  recoTer  damages.  McCarrcn 
▼.  O'Cannea,  7  Gal.  152. 

314.  Where  the  complaint  in  an  action  of  trespass  asks,  also,  for  the  e<]^mt- 
aUe  interposition  of  the  CJonrt,  if  the  law  and  equity  are  inseparably  nuzed 
together  it  would  be  demuixable.  But  it  is  not  necessary  that  there  should 
he  express  words,  showing  where  the  declaration  in  trespass  leayes  off,  and 
the  hdl  in  equity  begms.    (Totes  t.  £i«#,  7  Gal.  124. 

315.  Trover. — ^The  oonTersion  is  the  gist  of  the  action  of  trover,  and  with- 
oot  oonyersion  neither  possession  of  property,  negdigence  nor  misfortune, 
will  enable  the  action  to  De  maintained.    Rogers  y.  JIuie,  2  Gal.  571. 

316.  To  render  defendant  liable  to  the  action,  he  must  haye  conrerted  the 
property  to  his  own  use ;  and  if  not,  then  any  other  act  to  amount  to 
aoQnrersion,  must  be  done  with  a  wrongful  intent,  either  expressed  or  im- 
plied.   Id, 

317.  A  complaint  (where  there  is  more  than  one  plaintiff  )  in  an  action  to 
leoorer  damages  for  the  alleged  seizure  of  goods,  which  avers  that  the  defend- 
ant took  and  carried  awav  "  certain  goods,  chattels  and  effects,  of  and  belong- 
ing to  the  said  plaintiffs,  does  not  necessarily  aver  a  joint  ownership  of  the 
goods  in  the  plaintiffs;  but  would  be  sustained  by  proof  that  the  plaintiflii 
owned  the  property  as  partners,  or  as  tenants  in  common,  and  that  their  re- 
ipective  interests  therem  were  very  unequal.  PeSberg  v.  Ocrham^  23  Gal.  349; 
■ee  also  10  Cal.  520. 

318.  tTndertaking^  statatory  bondi. 

319.  BcxidL — ^Where  the  condition  of  a  bond  is  to  pay  the  debt  of  another, 
fb»  eondition  operates  merely  by  way  of  defeasance;  and,  if  a  defendant 
diooses  to  put  nis  obligation  in  that  fonn,  he  elects  to  be  originaUy  liable. 
A  bond  ahomd  be  sued  on,  setting  out  breaches  and  damages.  Assunmsit  on 
the  oondition  would  be  had  on  demurrer.    Bakery.  CormoaU,  4  Gal.  lo. 

390.  If  a  bond  has  to  be  executed  by  the  plaintiff,  and  is  executed  to  the 
Pendant  by  a  wrong  name,  the  latter  has  his  remedy,  and  may  describe  it  as 
0ven  to  hixn,  and  may  show  that  he  was  the  party  intended.  Margan  v. 
Thifl,  2  Cal.  562. 

3S1.  No  avennent  of  notice  to  the  defendant  is  requisite  in  the  complaint 
where  the  matters  assigned  as  breaches  lie  as  much  in  the  knowledge  of  the 
OBsparty  as  of  the  other.    People  v.  Edwards,  9  Gal.  286. 

393.  A  complaint,  in  an  action  upon  statutory  undertaking,  which  contains 
no  other  description  of  the  instrument  than  an  allepiation  that  it  corresponds 
with  the  provisions  of  a  certain  section  of  the  Practice  Act,  is  defective.  The 
drfeot,  however,  being  of  fonn  rather  than  of  substance,  objection  to  it  must 
he  taken  by  demurrer  to  the  complaint.    MiUs  v.  Oleason,  21  GaL  274. 

323.  Appeal  bond. — ^An  averment  in  the  complaint  in  a  suit  on  an  appeal 
bond,  that  execution  had  been  issued  on  the  judgment  and  returned  unsati^ 
fled,  is  unnecessary.  The  non-payment  of  the  judgment  can  be  shown  witli- 
oot  issuing  an  execution.     Tissot  and  W\fe  v.  Darling,  9  Gal.  278. 

394.  Attaohment — ^In  suit  on  a  statutory  undertaking,  ppLven  to  release 
property  attached,  and  reciting  the  fiict  of  a  levy  of  the  wnt,  the  complaint 
need  not  aver  or  set  out  flie  ISscts  which  authorized  the  issuing  of  the  attach* 
■ent.  The  recital  of  the  levy  estcms  defendants  from  denying  it,  and  the 
levy  is  sufficient  without  avennent  of  the  previous  proceedings.  McMUlan  v« 
Uma,  18  Gal.  839. 

325.  Where  defendant  in  attachment  applies  to  the  Gourt,  under  sections 
one  hundred  and  thirty-six  and  one  hundiea  and  thirty-seven  of  the  Practice 
Aet,  for  a  discharge  of  the  attachment,  and  an  undertaking  is  executed  bv  D. 
k  B.,  redtinff  the  fact  of  the  attachment,  and  that,  **  in  consideration  of  the 
iraniaes,  ima  in  consideration  of  the  release  foom  attachment  of  the  property 
attached  as  above  mentioned,"  they  undertake  to  pay  whatever  jud^eii 
plaintiff  may  recover,  etc.,  and  the  Gourt  makes  an  oraer  dischargins;  the  writ 
nd  releasing  the  propex^:    Held,  in  suit  against  the  sureties  on  ue  under- 
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takii^  that  the  oomplaint  seed  not  aver  that  the  proper^  was  actually  xeleaaed 
and  oelivered  to  the  defendant;  that  as  the  consideration  for  the  nndertaldni 
was  the  release  of  the  properly,  and  as  the  complaint  avers  snch  release  in 
eonsequenoe  and  in  consideration  of  the  nndertaking,  by  order  of  the  Gourl^ 
which  is  set  out,  the  actual  release  and  re-deliTery  of  the  property  to  defend- 
ant is  immaterial,  the  plaintiif  havinff  no  claim  on  it  afber  the  nndertaking 
was  ffiven  and  the  order  of  release  made.    Id. 

32S.  In  an  action  on  a  bond  given  to  release  property  fh>m  attachment^  fiie 
oomplaint  shonld  state  that  the  property  was  released  upon  the  execntion  and 
deliverer  of  the  bond.  To  charge  the  obligors,  it  is  necessary  to  state  the  con- 
aidaration  of  the  nndertaking;  and  a  mere  reference  to  the  condition  of  the 
bond  itself^  wherein  such  release  is  stated  as  a  ooxksideratioii,  is  insufficient. 
PahMT  V.  Mdvin,  6  Cal.  651. 

827.  In  an  action  on  an  nndertaking  ezeeoted  to  release  properly  from 
attachment,  the  oomplaint  shonld  allege  that  the  property  attached  wm 
released  upon  the  dddvery  of  the  nndertaking.  WHUammM  t.  BlaUan,  9 
Gal.  600. 

328.  Ii^anctlon  bond. — ^In  the  action  against  the  sureties  on  an  ininnetioa 
bond,  the  condition  of  which  is,  that  the  plaintiffs  in  the  snit  for  whom  the 
sureties  undertook  should  pay  all  damages  and  costs  that  should  be  awarded 
against  the  plaintiff  by  virtue  of  the  issuing  of  said  injunction  by  any  compe- 
tent Ck>urt,  and  the  complaint  did  not  aver  that  any  damages  bad  been 
awarded:  He2d,  that  such  oomplaint  is  fatally  defective.  Tan^;^  v.  SlnOa^ 
lerger,  10  Cal.  390. 

829.  A  sheriff  had  in  his  hands  monev  belonging  to  L.,  which  he  had  col- 
lected on  an  execution  in  favor  of  L.  and  D. ,  9xA  against  S.  W.  and  G.  oom> 
menoed  an  action  against  H.,  L.  and  othen,  to  enjoia  'hL  from  paying  the 
money  to  L.,  and  procured  a  preliminarv  injunctiony  which  was  served  on  U. 
alone,  but  L.  appeared  in  the  action  and  defended.  The  injunction  bond  ran 
to  all  the  defendants.  Mdd,  that  L.  could  maintain  an  action  for  damages  on 
the  injunction  bond.    LaUyi  v.  Wi»,  28  Cal.  540.    See  post,  $  U5. 

880.  Offlolal  bond.— An  action  on  the  official  bond  of  a  constable  lies  pti- 
BMtrily  upon  breach  of  the  condition  of  the  bond,  whether  the  injury  for 
which  suit  is  brought  be  a  trespass  or  not»  the  result  of  tihe  nonfeasanoe  ot 
misfeasance  of  the  officer.     Van  PeU  v.  LUOer,  14  Cal.  194. 

831.  An  averment  in  a  oomplaint  on  a  county  treasurer's  official  bond  tiiat 
he  received  money  belonf^ing  to  the  county  and  retains  it,  and  redPnaes  ttt 
deliver  it  to  his  successor  in  dfioe,  is  a  sufficient  averment  of  a  breach  oi  its 
conditions.    Mmdodbw  GamUy  v.  Morrig,  82  Gal.  146. 

382.  In  an  action  on  an  official  bond  of  a  county  treasurer^  if  the  oomplaiBt 
•vers  only  a  breach  by  a  failure  of  the  treasurer  to  keep  the  money  in  the 
county  safe,  and  bv  a  withdrawal  of  the  same  and  oonvtodon  to  his  own  usSi 
a  recovery  cannot  oe  had  for  a  failure  of  the  treasurer  to  pay  into  the  treasoiy 
bis  commissions  retained  on  payments  made  to  the  State.  8aonmm/to  Curndg 
T.  JBird,  31  Cal.  66. 

333.  If  the  oomi>laint  on  an  official  bond  avers  the  due  execution  of  the 
■ame  by  both  principal  and  sureties,  and  the  answer  takes  issue  on  the  ave^ 
ment,  and  veroict  and  judgment  are  for  plaintiff,  Uie  judgment  will  not  be 
disturbed  on  appeal  upon  the  judgment  roll  on  the  around  that  what  pnzporti 
to  be  a  copy  of  the  bcmd  annexed  to  the  complaint  does  not  oontain  tha  signap 
tore  of  the  principal.    Mmdodmo  Counhf  v.  jforrts,  82  Gal.  146. 

834.  If  there  is  a  defect  in  an  official  Bond  by  the  fiuhire  of  the  principal  to 
place  a  seal  opposite  his  name,  the  dc^ec*  will  not  defeat  a  reoovery  thereon 
as  against  the  sureties,  if  tho  defect  is  suggested  in  the  complaint.  Saen^ 
wmio  County  t.  BM,  81  Gal.  66. 

836.  A  oomplaint  in  an  action  against  a  sheriff  and  his  sureties  for  an  il» 
leged  trespass  of  the  sheriff,  which  avers  that  the  other  defendants  than  ths 
sheriff  are  the  securities  on  his  official  bond,  does  not  state  a  cause  of  aotioa 
i^gainst  the  sheriff  cm  the  bond.  6^MrardeUiv.JBourfamd[,82Gal.685.  Baepoi^ 
f  40,  No.  48,  50. 

$36.  Boplevin  boDifL— A  oomplaint  upon  an  undertaking  giTen  mdtf 
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inetioii  one  hundred  and  two  of  fhe  Practice  Act,  wliich  refers  only  to  the 
ieciion,  without  setting  forth  the  material  portions  of  the  undertaking,  is  in- 
niSdent    MiOs  ▼.  Okason,  Oct.  1861. 

SS7.  Bat  the  objection  shonld  be  taken  by  demurer,  it  being  a  defect  rather 
of  form  than  of  subetance.    Id. 

338.  In  an  action  against  the  snreties  on  an  undertaking  given  in  a  replevin 
not,  where  there  has  oeen  a  trial  and  judgment  in  the  replevin  suit,  the  com- 
plaint does  not  state  farts  sujfficient  to  oonstitate  a  cause  of  action,  unless  It 
SYcr  that  the  value  of  the  property  was  found  by  the  jury,  and  that  an  alter* 
native  judgment  was  render^,  as  provided  in  section  two  htmdred  of  die 
Pttctice  Act.    Clary  v.  BoUandf  24  Cal.  U7.    See  further  pos^  $  102,  noU. 

.339.  ReoognlBanoe. — ^Recognizance  in  the  form  prescribed  in  section  five 
htmdred  and  twenty-three  of  tae  Criminal  Practice  Act,  Hittell's  Dig.,  art. 
tllO.  The  eomplAint  alleged  substantially  that  O.  was  indicted  for  ganiing 
lad  arrested,  and  that  then  defendant  executed  the  recognizance  whi(£  is  s^ 
OQt;  that  G.  appeared  at  the  first  term  of  the  Court  thereafter  and  plead  not 
flulfy,  and  case  continued  to  next  term,  at  which  time,  the  case  being  called 
for  trial,  O.  did  not  appear,  and  the  defendants,  though  "called,"  did  not 
ftodace  his  body;  that  uie  Court  then  made  an  order  forfeiting  the  recogni- 
auice,  and  that  defendants  did  not  produce  the  body  of  G.  before  the  £ial 
Adjotinmient  of  the  Court.  Held^  on  demurrer,  that  the  complaint  states  a 
eanM  of  action;  that  the  objection  that  gaming  being  a  misdemeanor,  G. 
aoold  appear  by  attorney,  cannot  avail,  because  there  is  nothing  to  show  that 
\6  offered  so  to  appear,  even  assuming  that  such  matter  could  be  here  set  up 
iRBinst  the  judconent  of  forfeitore  in  me  Court  of  Sessions.    People  v.  SniUL 

340.  A  complaint  in  a  recognizance  in  a  criminal  case  should  aver  that  the 
wme  was  filed  in  or  became  a  matter  of  record  in  the  Court  where  it  was  re> 
tonaUe.    Mendoeino  CcmJty  v.  Lamar,  90  Cal.  627. 

311.  W«t«r,  diwenrfon  o£ — In  an  action  of  damages  for  diverting  the 
vater  of  a  river  from  plainti£rs  mill,  an  averment  in  the  complaint  of 
ponenion  of  tiie  land  and  mill  is  suificient  against  a  trespasser,  without 
ireniiiff  li^Mrian  ownership  or  prior  appropriation  of  the  water.  McDonald 
^Blae&um  v.  Bear  Biver  and  AulwmWakr  and  Mtmna Co.,  13  Cal.  220. 

342.  It  is  not  necessary  that  the  complaint  should  fbrther  allege  an  appro- 
{natkm  of  the  water,  or  an  ownership  thereof.  Leigh  A  Co,  v.  Jnd.  DUch  Go,, 
oCal.  323. 

343.  A  eomplaint  alleging  that  plaintifb  are  the  owners,  and  in  possession 
of  certain  mining  claims  on  a  certain  stream,  and  are  entitied  to  tne  natural 
iov  of  the  waters  of  the  stream,  which  had  been  diverted  to  their  injury  by 
^BJendants,  gets  forth  a  sofflcient  cause  of  action.  It  is  not  necessary  that 
file  complaint  should  farther  allege  an  appropriation  of  the  water,  or  an 
ovnenhip  thereof.    Id. 

Mi.  In  an  action  to  recover  damages  for  the  diversion  of  the  water  of  a 
■tream  from  plaintiff's  mills,  an  averment  as  to  the  precise  quantity  of  water 

awd  for  the  use  of  the  mills,  and  to  which  plaintiff  claimed  to  be  en- 
^  is  an  immaterial  averment;  and  a  recovery  of  damages  would  not 
tttabBsh  plaintiff's  right  to  the  exact  quantity  of  water  claimed,  so  as  to  be 
fv  fudtoola  in  a  subsequent  salt.  McDonald  v.  Bear  JHtwr  and  Aitbum  Waier 
mdMkmig  Co.,  15  Cal.  146. 

345.  The  xmion,  in  one  count  of  a  complaint,  of  an  allegation,  that  defend<* 
ttiis  "have  wrongfally  bnilt  dams  and  flnmes  across  said  Mormon  creek 

*  *  so  as  to  torn  the  water  of  said  creek  out  of  its  natoral  channel,"  etc., 
ttd^QS divert  it  frdin  plaintiff,  with  an  all^tion  that  defendants  "have 
^^istracted  gates,  etc^  in  their  said  dams  and  names,  whiohthey  *  *  *  hoist 
"*  file  pozpose  of  <^i<*Ar«ng  out  said  dams  and  flumes  of  slum,  stone  and 
(Bft^el,"  the  accumulation  of  which  renders  the  water  useless  to  plaintiff,  does 
aot  make  the  complaint  demorrable,  on  the  ground  that  it  unites  several  dis- 
w  eaiues  ef  action  in  one  count.    Oak  v.  Tuolumm  Waier  Co.,  14  Cal.  25. 

346.  The  gravamen  of  the  action  is  tiie  diversion  of  the  water,  and  the  fact 
wk  the  diversion  is  aoeompli^ed  by  different  means,  is  not  important  enough 
w  require  several  counts.    Id, 
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347.  Babdhrisfon  tiilrd— Piayer  for  leUeC-^bjeetioiis  to  the  prayorof 
a  complaint  cannot  be  taken  by  demnrrar.  If  the  specific  relief  asked  cannot 
be  granted,  each  relief  as  the  case  stated  in  the  bul  authorizee  may  be  had 
under  the  danse  in  the  prayer  for  general  relief,  and  even  in  the  absence  of 
Boch  clause,  where  an  anaver  is  filed.   RoUins  v.  f^orhes  and  Wife,  10  Cal.  299. 

348.  Although  the  prayer  of  a  bill  be  inartificially  framed,  the  Conrt  wfll, 
under  tiie  general  prayer  for  relief,  disregard  mistakes,  and  grant  each  relief 
as  ^nll  conform  with  the  bill.    Trvebody  v.  Jacobson,  2  Gal.  ^9. 

349.  Where  a  party,  in  his  notice  of  motion  served  on  the  adverse  psity* 
asks  for  a  specific  relief,  or  for  such  other  or  farther  order  as  may  be  joat, 
the  Court  may  afibrd  any  relief  compatible  with  the  facts  of  the  caae  pie- 
sented.     The  People  v.  Turner,  1  Cal.  152. 

350.  When  treble  damages  are  giyen  by  a  statute,  the  demand  for  suck 
damages  must  be  expressly  inserted  in  the  declaration,  which  mnat  either 
recite  tixe  statute,  or  conclude  to  the  damages  of  the  plaintiff  againat  the  fonn 
of  the  statute.    Chipman  y.  Emeric,  5  Cal.  239. 

351.  Where  a  suit  is  brought  to  test  the  question  as  to  the  priority  of  ap- 
propriation of  water,  a  prayer  for  an  injunction  to  prevent  further  injury  is 
proper.    Marias  v.  BickneU,  10  Cal.  217. 

352.  Where  a  suit  is  brought  to  test  the  question  as  to  the  priority  of  a|^ 
propriation  of  water,  a  prayer  for  an  imunotion,  to  preyent  future  injury,  is 
proper.     Marius  v.  Bickruu,  10  Cal.  217. 

353.  A  complaint  which  sets  out  a  cause  of  action  in  trespass,  and  con- 
cludes with  a  prayer  for  an  injunction,  is  correct.  Oates  v.  ^ff,  7  Cal.  12S. 
Bee  farther,  as  to  the  importance  of  the  prayer,  $  147  posi,  noU. 

§  40.  When  defendant  may  demur. 

The  defendant  may  demur  to  the  complaint  within  the  time 
required  in  the  summons  to  answer,  when  it  appears  upon 
the  face  thereof,  either, 

Ist,  That  the  Court  has  no  jurisdiction  of  the  person  of 
the  defendant,  or  the  subject  of  the  action ;;  or, 

2d,  That  the  plaintiff  has  not  legal  capacity  to  sue  ;  or, 

3d,  That  there  is  another  action  pending  between  the  same 
parties  for  the  same  cause ;  or, 

4th,  That  there  is  a  defect  or  misjoinder  of  parties  plain- 
tiff or  defendant ;  or, 

6th,  That  several  causes  of  action  have  been  improperly 
united  ;  or, 

6th,  That  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  ;  or, 

7th,  That  the  complaint  is  ambiguous,  unintelligible,  or 
uncertain. 

Amended  1859,  139.    N.  T.  Code,  $  144;  Abb.  Fonns,  Ko.  160,  709-715. 

1.  Firat  anbdiviaion. — ^A  demurrer  on  the  ground  "  that  the  Court  has  no 
jurisdiction  either  of  the  persons  of  the  defendants  or  of  the  subject  of  Uie 
action,"  and  "  that  the  complaint  does  not  state  facts  sufficient  to  constitate 
a  cause  of  action,"  is  sufficiently  explicit,  under  the  rule  of  construction 
adopted  by  the  Courts  of  this  State.  Missen  y.  HaUeek,  6  Cal.  386 ;  WU^  ▼• 
Furley,  24  Cal.  491. 

2.  Demurrer  to  the  jurisdiction  of  a  Court  of  general  juzisdiotion  lies  ootf 


87  BIMUBBIB.  [§  40 

vlwre  ihe  wftnt  of  .jnxisdietion  appeara  aflbmatlTaly  on  fhe  faoe  of  the  oom- 
pbint.  Otherwise,  of  Courts  of  fimited  and  special  jarisdiotion — ^there,  erery 
SMi  easential  to  confer  jurisdiction  must  be  alleged.   DoU  v.  FMr,  16  Cal.  4S2. 

3.  Second  anbdivlflfon. — ^A  county  has  a  legal  capacity  to  sne.  Placer 
County  V.  Aaten,  8  Cal.  905. 

4.  The  fact  that  a  vessel,  lost  while  being  towed  ont  to  sea,  is  insnred,  does 
not  divest  the  owner  of  the  right  of  action  for  her  loss,  and  his  recovery  will 
bar  another  action  for  the  same  canse,  and,  therefore,  the  defendant  cannot 
raise  the  objection  that  the  action  is  not  brought  by  the  real  party  in  interest. 
Winie  V.  Maryann,  6  Cal.  462. 

5.  Third  Babdivision.~Plaintiff  cannot,  after  a  nlea  in  abatement  of  the 
pendency  of  a  prior  suit,  avoid  the  effect  of  the  plea  by  discontinning  the 
mst  action  which  was  pending  at  the  time  of  the  plea.  O'Connor  v.  make, 
Jan.  T.  1866. 

6.  In  an  action  to  qniet  plaintifTs  title  to  land,  alleged  to  be  clonded  tnr 
defendants  gi^ving  oat  that  the  title  is  in  themselves  and  not  in  plaintifr, 
an  action  of  ejectment  pending,  in  which  the  defendant  does  not  ask  for 
affirmative  relief,  is  not  available  as  a  defense.    Ayres  v.  Bmaky,  32  Cal.  620. 

7.  Fomtli  sabdivjflion. — Where  a  defect  of  parties  is  api>arent  npon  the 
fiioe  of  the  complaint,  the  objection  must  be  taken  by  demurrer,  or  the  same 
will  be  waived.  Dunn  v.  Tbter,  10  Cal.  167  ;  M)U  v.  Smith,  16  Id.  657  ;  Samp- 
mm  V.  Shaffer,  3  Id.  202  ;  Warner  v.  TTOson,  4  Id.  313 ;  Beard  v.  Knox,  6  Id. 
2S7  ;  TUsot  v.  Throckmorton,  6  Id.  473 ;  McKeene  v.  McOaroey,  6  Id.  498 ; 
Btarovghs  v.  LoU,  19  Cal.  125  ;  Barber  et  al,  v.  Bepoids,  Oct.  T.  1867. 

8.  liVhere  the  defendants  demurred  to  a  complaint  for  a  misjoinder  of  par- 
ties plaintiff,  and  the  Court  overruled  the  demurrer,  and  the  plaintifis  tnen 
moved  to  amend  the  complaint  by  striking  out  the  names  of  the  plaintifb 
fhns  alleged  to  be  improperly  joined,  and  the  defendants  resisted  successfully 
■Qch  motion:  lldd,  that  such  action  on  the  part  of  defendants  was  a  waiver 
of  the  objection  of  misjoinder  raised  by  their  demurrer.  Summers  v.  Fariaht 
10  Cal.  347. 

9.  The  objection  that  a  wife  is  improperly  joined  with  the  husband  as  party 
plaintlir  should  be  taken  advantage  of  by  demurrer,  and  comes  too  late  on 
appeal.    Tissot  v.  1  hrockmorton,  6  Cal.  471. 

10.  An  action  brought  by  husband  and  wife  against  a  steamer  for  breach 
of  a  contract  to  carry  the  wife  to  New  York  via  moaragua,  the  aUeged  breach 
consisting  in  carrying  the  wife  to  Panama,  and  causing  her  detention  there, 
and  consequent  illness,  and  other  injuries,  though  based  on  a  contract,  sounds 
in  tort,  and  the  wife  is  a  proper  and  necessary  party  plaintiff.  Warner  and 
Wifi  V.  Steamer  Unde  Sam,  9  Cal.  697. 

11.  Where  the  defendant,  as  sheriff,  collects  money  on  an  attachment  more 
than  sufficient  to  satisfy  the  attaching  creditor,  and,  after  the  expiration  of  his 
term  of  office,  another  attaching  creditor  attaches  the  surplus,  and  seeks  to 
make  the  ez-sheiiff  liable  therefor  on  his  official  bond:  Hdd,  that  the  demur- 
rer to  the  complaint  was  properly  sustained,  as  there  was  no  relation  between 
fte  defendant  and  plaintiff  to  render  defendant  officially  liable.  Orahaim  v. 
EndkoU,  7  Cal.  144. 

12.  A  demurrer  to  a  complaint  on  the  ground  ''  that  the  complaint  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,"  and  which  then  specifies 
Hiat  the  complaint  shows  no  joint  cause  of  action  in  the  plaintiff,  and  that  it 
fnjs  for  a  judgment  in  favor  of  three  plaintiffs  for  an  injury  done  to  one, 
IS  a  good  demurrer  for  misjoinder  of  parties.    Summers  v.  Farish,  10  Cal.  347. 

13.  Where  the  parties  joined  as  plaintiffs  are  all  interested  in  the  principal 
qaestion  raised  in  the  bill,  and  the  issues  tendered  are  simple,  and  a  multi- 
piioitv  of  suits  may  be  avoided,  a  demurrer  for  midtifariousness  will  not  be 
natamed.     People  v.  HarriO,  26  Cal.  360. 

14.  A  misjoinder  of  parties  plaintiff  must  be  objected  to  by  demurrer  or 
answer,  and  cannot,  in  the  absence  of  such  objection,  be  made  a  ground  for 
oonsijit'nff  such  of  the  plaintiffs  as  show  themselves  entitled  to  recover. 
Bcwe  V.  Sixcigaluppi,  21  Cal.  63a     See  further  post,  $  46,  note  No.  172. 

15.  Fifth  flabdlvifldoii. — Suit  on  a  recognizance  given  before  a  Justice  for 


§40] 


DBMUBRBB.  M 


now  that  H/s  executor  Is  offering  the  eame  for  sale,  and  plaintiff  praja  for  aa 

injunction,  and  damages  for  the  occupation :  Heldf  that  the  complamt  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action.  O^Connar  y.  CorbeU,  3  GaL 
871. 

43.  The  statute  does  not  require  an  allegation  in  the  complaint  of  poeaeasioo. 
An  averment  that  the  premises  are  unlawfully  withheld  from  plaintiff  is  some- 
what general,  yet  not  insufficient,  in  a  Justice's  Court,  except  upon  demurrer. 
Cronise  t.  CarghUl,  4  Gal.  122. 

44.  In  an  action  to  recoTer  damages,  hj  the  owner  of  a  licensed  ferry,  a^inst 
a  party  alleged  to  haye  run  a  ferry  within  the  limits  prohibited  by  law,  it  was 
held  that  the  complaint  should  haye  alleged  that  defendant  ran  his  ferry  for  a 
fee  or  reward,  or  the  promise  or  expectation  of  it,  or  that  he  ran  it  for  other 
than  his  own  personal  use  or  that  of  his  family ;  and  the  omission  of  those 
allegations  was  fatal.    Eanaon  y.  Webb,  3  Gal.  237. 

45.  Where  the  payment  of  a  promissory  note  is,  by  agreement  of  parties,  made 
conditional  upon  the  payment  by  the  payee  of  a  certain  debt  of  the  payor,  anch 
payment  is  a  condition  precedent  to  plaintiffs  right  to  recoyer  on  the  note,  and 
must  be  averred  in  the  complaint  to  haye  been  made,  or  it  is  demurrable. 
Bogers  y.  Cody,  8  Gal.  324. 

46.  A  complaint,  alleging  that  the  defendants  sold  to  plaintiflh  a  certain  shars 
of  fruit  growmg  in  an  orchard,  and  after  the  sale  executed  a  warrantee  that  the 
share  of  plaindflb  should  be  at  their  disposal,  and  further  alleging  a  demand  for 
the  same,  and  the  refusal  of  the  defendant  to  deliver,  is  demurrable,  as  it  should 
have  contained  an  assignment  of  the  breach  of  the  contract  or  guaranty.  l>a- 
bovich  v.  Emtrio,  7  Gal.  109. 

47.  Objections  to  the  prayer  of  the  complaint  cannot  be  taken  by  demurrer. 
Boains  V.  Forbes,  10  Gal.  299. 

48.  Seventh  sabdlviflion. — If  the  complaint  on  an  official  bond  in  a  suit 
agunst  the  principal  and  his  sureties,  and  a  copy  of  the  bond  is  annexed  to  the 
complaint,  which  does  not  contain  the  signature  of  the  principal,  the  complaint 
is  good,  unless  demurred  to  specially  for  being  ambiguous  ift  this  respect 
Mendocino  County  y.  Morris^  32  Gal.  145. 

49.  A  complaint  in  ejectment  which  avers  that,  on  a  day  named,  **  tiie  plaintiiT 
was,  and  ever  since  has  been,  and  still  is,  the  owner  in  fee  simple,  seised  and 
possessed,''  etc.;  *'that,  on  a  day  thereafter  named,  and  while  the  plaintiff  was 
so  the  owner  in  fee  simple,  seized  and  possessed,  defendants  entered  and  ousted 
him,  and  from  thence  hitherto  have  and  still  do  withhold  the  same."  etc.,  is 
good,  unless  demurred  to  on  the  ground  that  it  is  ambiguous,  unintelligible  and 
uncertain.    Brown  v.  Martin  et  at,  25  Gal.  88. 

50.  A  complaint  in  an  action  on  the  bond  given  by  a  tax  collector,  as  col- 
lector of  taxes  of  Yuba  county,  is  not  ambiguous  and  uncertain  because  it 
does  not  aver  that  any  of  the  money  sued  for  was  collected  by  the  tax  collec- 
tor on  aocotrnt  of  foreign  miners'  licenses.  People  v.  Love  et  ei2s.,  25  GaL 
526. 

61.  A  demurrer  to  a  complaint  for  ambiguity  and  uncertainty  should  poin^ 
out  specially  in  what  the  ambiguity  or  uncertainty  oonaiata,  or  it  will  be  dis- 
regarded.   Blane  v.  Klumphe,  29  Gal.  156. 

62.  Demturer  to  ^nrhole  comt>laint;  where  bad. — A  demurrer  to  the 
whole  declaration,  when  some  of  the  counts  are  good,  should  be  overruled. 
Whiting  v.  Heslep,  4  Gal.,  327;  Young  v.  PUrson,  1  Gal.  448;  Weaver  y.  Conger, 
10  Id,  233. 

53.  If  a  complaint  contains  several  counts,  and  the  defendant  demur  to 
the  whole  complaint,  the  demurrer  should  be  overruled  if  there  is  one  good 
count  in  the  complaint,  although  the  other  counts  may  be  bad.  Stoddard  v. 
TreadioeU,  26  Gal.,  294. 

64.  If  a  demurrer  is  to  the  whole  bill,  and  is  pood  aa  to  a  P&^  ^t  bad  as 
to  part,  it  should  be  overruled.    People  v.  MomUf  26  Gal.  360. 

55.  Where  the  complaint  contains  two  counts,  and  there  is  a  demurrer  to 
one  count  only,  and  the  demurrer  is  sustained,  the  plaintiff  ia  entitled  to 
judgment  on  the  other  count,  if  no  answer  has  been  filed.  Barber  v.  CaioRSt 
80  Gal.  92. 
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G&  Demazm;  what  it  admits  ~A  demnnrer  admits  the  tnith  of  snch  facts 
as  are  ismable  and  weU  pleaded;  but  it  does  not  admit  the  conclnsions  which 
floonsel  may  choose  to  ^aw  therefrom,  althon^  they  may  be  stated  in  the 
oomplaint.  Branham  d  al.  v.  Mayor  and  Common  Courumof  San  Jose  et  cUs., 
94  (Mi  602.    Tuohunme  Water  Co.  y.  Chapman,  8  Gal.  392. 

57.  Demurrer,  whien  waived. — ^Where  a  demnrrer  to  the  complaint  is  pnt 
in  and  oyerraled,  and  the  defendant  then  answers,  the  answer  is  a  waiTer  of 
the  demorrer.    De  Boom  t.  PriesOy,  I  Gal.  206. 

^  58.  Demmrer,  ahould  not  state  facte. — ^A  statement  of  facts  in  a  demorrer 
IB  not  admissible.  The  only  office  of  a  demurrer  is,  to  raise  issues  of  law 
upon  the  fiusts  stated  in  the  pleading  demurred  to.  Cook  t.  De  La  Ouerra,  24 
Cal.239. 

59.  Demmrer,  must  speoifjr  the  groonds  of  ohdection.    (  41. 

€0.  Demtmrer,  when  It  will  not  lie.—^A  declaration  setting  forth  that 
plaintiir  had  purchased  a  quantity  of  goods  from  W.  &  P.,  "then  and  there 
acting  as  agent  of  the  defendant,"  is  onl^  another  form  of  declaring  that  he 
had  purchased  from  the  defendant,  and  is  suffidentiy  certain  to  prerent  any 
voaapprehension  of  its  meaning,  and  is  good  on  demurrer.  Cocmran  y.  Qooi- 
mm,  3  Gal.  245. 

61.  In  an  action  for  the  breach  of  a  contract,  the  want  of  any  averment  of 
ipedal  damage,  cannot  be  reached  by  demurrer.  Such  averment  is  onl^  neoes- 
nry  where  the  right  of  action  itself  depends  upon  the  special  injury  re- 
eeived.  fbr  the  breach  of  confract  an  action  lies,  though  no  actual  damage 
he  BQstained.    McCarUw  y.  Beach,  10  Gal.  461. 

62.  It  is  no  ^und  of  demurrer  to  a  complaint  that  the  christian  name  of 
one  of  the  plamtiffe  does  not  appear.    Nelson  db  Doble  y.  Highland,  13  Gal.  74. 

63.  Objections  to  a  declaration,  when  they  arise  from  matters  of  form,  are 
not  &e  subject  of  a  demurrer.    OUero  y.  BuUard,  3  Gal.  188. 

64.  Objections  to  the  prayer  of  a  complaint  cannot  be  taken  by  demurrer. 
U  the  specific  relief  asked  cannot  be  granted,  such  relief  as  the  case  stated  in 
the  Mil  authorizes  may  be  had  under  me  clause  in  the  prayer  for  general  re- 
M,  and  even  in  the  absence  of  such  clause  when  an  answer  is  fil^.  BoUtna 
T.  Fortes  and  Wife,  10  Gal.  299. 

65.  Where  a  complaint,  filed  to  compel  a  partnership  account,  contained 
miBdent  to  call  upon  defendants  for  an  account  as  to  a  particular  branch  of 
fiieir  business,  but  was  in  other  respects  inartificially  drawn  and  insufficient, 
and  a  demurrer  was  put  in  to  the  wnole  complaint:  Hdd,  that  the  demurrer 
Blast  be  oyermled.     Tovng  y.  Pearson,  1  Gal.  448. 

66.  In  a  suit  by  a  phjirsician  a^^aiost  a  county  on  a  contract  for  his  services 
tot  one  year  as  examining  physician  of  the  hospital,  the  objection  that  he  is 
not  a  graduate  of  a  legally  constituted  medical  institute,  if  good  at  all,  can- 
aot  be  taken  by  demurrer,  unless  the  demurrer  distinctly  present  the  objeo- 
tion.    Melkmiel  y.  Yuba  CoumJty,  14  Gal.  444. 

67.  Where  a  bill  allM^s  a  jparol  trust,  it  seems  that  it  must  be  denied ;  and 
a  general  demurrer  will  not  ue.    PeraUa  y.  Castro,  6  Gal.  354. 

68.  What  ie  or  not  a  demurrer. — An  allegation  in  an  answer  that  the  debt 
ned  for,  if  due  at  all,  is  due  to  plaintiff  and  another,  as  partners,  cannot  be 
tnated  as  a  demurrer.    Andrew  y.  Mokdvmne  BiU  Co»,  7  Gal.  330. 

69.  Btatate  of  LimitatioiUL— -When  it  appears  upon  the  face  of  a  bill  in 
equity  that  the  suit  is  barred  by  lapse  of  tune,  the  defendant  may  demur. 
Mat  Y.  Tirmei/,  9  Gal.  423. 

70.  In  an  action  for  reUef  on  the  ground  of  fraud,  the  fraud  is  the  substan- 
ti?e  cause  of  action,  and  not  the  discoyery.  If,  therefore,  the  plaintiff  al- 
kges  the  fraud  to  have  been  committed  more  than  three  years  before  the  com- 
nenoement  of  his  action,  his  cause  of  action  is  barred,  and  his  complaint  is 
demurrable.    Id, 

71.  Where  a  complaint  shows  prima  fade  upon  the  facts  stated  that  the 
daim  or  debt  upon  which  suit  is  brought  is  btunred  b^  the  Statute  of  limita- 
tions, the  defendant  may  take  advantage  of  the  defect  by  demurrer.    But 
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where  the  complAint  does  not  directly  show  prima  fade  a  cftse  for  the  oi>era- 
tion  of  the  Btatate,  a  demurrer  cannot  be  anstained  on  this  ground.  This  is 
the  chancery  mle,  nnder  the  English  system,  and  as  onr  pleadings  approximate 
more  nearly  to  the  chancery  than  the  common  lav  form,  we  have  adopted  Ihd 
former.    JSaxrhnger  y.  Warden^  12  Gal.  311. 

72.  Although  demurrer  Uee  when  the  foots  stated  in  the  complaint  rfiow  ft« 
motion  to  be  baired  by  the  Statate  of  Limitations,  the  bar  of  tne  statote  must 
dearly  appear.    Ord  y.  DeLa  (hurra,  18  Cal.  07. 

73.  The  defense  of  the  Statate  of  Limitations  is  a  personal  privilege  of 
the  debtor,  which  he  may  assert  or  waive  at  his  option;  imt  it  must  be  set  up 
in  some  form,  either  by  demurrer  or  answer,  or  it  will  be  deemed  to  have  been 
waived.    QroUan  v.  Wigguis,  23  Cal.  16. 

74.  It  should  be  distinctly  stated  in  the  demurrer.  Brown  ▼.  MxHin^  lt5  CaL 
89;  Faruota  v.  Jack$on^  28  dal.  106. 

75.  Under  our  system  the  rule  is  the  same  in  law  and  equity ;  and  if  it  ap- 
pear upon  the  face  of  the  complaint  that  the  action  is  barred,  and  no  facia 
are  alleged  taking  the  demand  from  the  operation  of  the  statate,  the  com- 
plaint is  defective  and  demurrer  lies.    SmUh  v.  Bichmondf  19  Cal.  476. 

76.  If  the  demand  be  in  truth  barred,  but  the  fact  does  not  appear  upon 
the  face  of  the  complaint,  the  defense  must  be  made  izi  answer.    Ia» 

T7,  Generally. — ^When  a  demurrer  is  general  to  a  complaint.  Courts  an 
not  bound  to  notice  defects  which  are  mere  matter  of  f onn.  Phdps  ▼.  Oimmi 
U  CaL  22. 

78.  An  objection  that  securities  sued  on  are  not  promissory  notes  nmstba 
taken  advantage  of  on  demurrer,  and  a  demurrer  having  been  filed  without 
pointing  out  this  defeot^  it  must  be  considered  waived.  Potoetf  ▼.  Bom,  4 
CaL  197. 

79.  If  every  foot  essential  to  the  claim  or  defense  be  not  stated,  the  advene 
party  may  demur;  and  if  any  fact  not  essential  to  the  claim  or  defense-Hn 
other  words,  any  except  ismioNe/ocfo— be  stated,  the  adverse  party  may  move 
to  strike  out  the  unessential  paits.     Qrten  v.  Palmer,  15  Cal.  411. 

80.  There  are  six  causes  for  which  a  demurrer  may  be  interposed,  und« 
section  forty  of  the  Code  (now  seven  causes),  and  unless  a  ground  of  d^ 
murrer  be  included  under  one  or  more  of  such  causes,  it  cannot  be  sostained. 
Eeni9ck  v.  Porter,  10  Cal.  655. 

8L  A  defect  which  will  defeat  the  plaintiifs  present  right  to  reoow,  in 
whole  or  in  part^  is  a  good  ground  of  damuner.    U, 


82.  Obgeotioofl  to  oomplaint,  wh0n  deemed  waived.— Vide  $  45. 

83.  Ol^aotioas  not  appeazing  on  the  fiaoe  of  the  oonqdakit;  to  be 

taken  by  answer.    (  44. 

§  41.  Demurrer  miust  specify  grounds  of  objection. 

The  demarrer  Bhall  distinctly  specify  the  groands  upon 
which  any  of  the  objections  to  the  complcdnt  are  taken. 
Unless  it  do  so,  it  may  be  disregarded. 

K.  Y.  Code,  $  145. 

1.  A  deoourrer  to  the  oomplaint  for  any  reason  except  an  objection  to  (he 
hixisdiction  of  the  Court,  or  that  the  complaint  does  not  state  facts  sofflcieiit 
to  oonstitute  a  cause  of  action,  must  distinctiy  specify  the  grounds  upon 
which  any  of  iba  objections  to  the  complaint  are  taken.  EieiU  t.  Snyder,  30 
Cal.  666. 

§  42.  Demurrer  and  ansioer. 

The  defendant  may  demur  to  the  whole  complaint,  or  to 
one  or  more  of  seyeiul  canses  of  action  stated  therein)  and 
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answer  the  residue ;  or  may  demur  and  answer  at  the  same 
time. 

N.  Y.  Gode»  i  151. 

1.  An  iasiie  c^  lax  ttud  fact  ahoold  not  be  mixed  in  ux  anflver.  J9rooJhf  t. 
Jhn^km,  32  Gal.  a08. 

2.  The  defendant  may  demur  and  answer  at  the  same  time  to  the  entin 
eomplunt,  and  also  to  each  cause  of  actum  stated  therein.  Ftople  y.  Mh 
(Mm,  81  Gal.  101. 

3.  Striking  oat  anstrer  for  liEdlore  to  pay  demurrer  f6e.^-If  the  de- 
fendant filee  his  answer  at  the  same  time  he  does  his  demurrer,  the  Goxirt, 
after  overmUng  the  demurrer,  has  no  right  to  strike  ont  an  answer  which 
nises  a  defense  because  the  defendant  faus  to  pay  the  plaintiff  twenty  dol- 
Itn,  required  by  a  role  of  Gonrt  to  be  paid  for  uie  priyilege  of  answeiing 
whoi  a  demnrrer  is  oyezmled.    Id. 

§  43.   Amended  complainij  howJSed  and  served. 

If  the  complaint  be  amended,  a  copy  of  the  amendments 
shall  be  filed,  or  the  Court  may  in  its  discretion  require  the 
oomplaint  as  amended  to  be  filed,  and  a  copy  of  the  amend- 
ments shall  be  served  upon  every  defendant  to  be  aiSected 
thereby,  or  upon  his  attorney,  if  he  has  appeared  by  attorney; 
the  defendant  shall  answer  in  such  time  as  may  be  ordered 
by  the  Court,  and  judgment  by  default  may  be  entered  upon 
fiiilare  to  answer,  as  in  other  cases. 

1  Amended  1854,  85;  1855,  196.  See  Boles  XV,  XXX,  XXIV,  San  Francisco 
eoonty. 

1.  when  a  demurrer  is  oyerroled  with  leaye  to  answer,  it  is  not  necessary 
that  tiie  order  fix  the  time  within  which  the  answer  must  be  filed.  The  Gonrt 
has  power  to  fix  such  time  for  answering  as  it  may  deem  proper;  but  where 
BO  time  is  fixed,  the  defendant  shonld  answer  within  the  same  time  as  in  case 
flf  aerrioe  of  a  copy  of  the  original  complaint.    People  y.  Bains,  23  Gal.  128. 

2.  When  the  d&endsnt  is  iwowed  time  to  answer  nntil  the  plaintiff  elects 
on  which  eoimt  of  the  complaint  he  will  so  to  trial,  the  plaintin  shonld  senre 
a  eop?  of  the  complaint  witk  the  notice  of  his  election.    WUaon  y.  CkaveUrndf 

§  44  Objasdon  not  appecaing  an  complaint. 

When  any  of  the  matters  enumerated  in  section  forty  do 
Bol  appear  upon  the  face  of  the  complaint,  the  objection  may 
be  taken  by  answer. 

V.  T.  Gode,  4 147, 

S  45.  ObjeethnSf  when  deemed  waived. 

If  no  such  objection  be  taken,  either  by  demurrer  or  an- 
swer, the  defendant  shall  be  deemed  to  have  waived  the  same 
excepting  only  the  objection  to  the  jurisdiction  of  the  Court 
and  the  objection  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action. 
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N.  T.  Code,  (  148. 

1.  The  objection  that  there  is  a  defect  of  parties  to  the  compUdiit  must  he 
taken  by  demmrer  or  answer,  or  it  will  be  deemed  to  have  be^  waived;  bat 
the  defendant  may  object  on  the  trial,  if  the  proof  does  not  sostain  phdntiff  *8 
idlegationa,  as  to  his  ri^t  of  action.    Alvaret  ▼.  Braninan,  7  Cal.  503. 

2.  Where  an  administrator  does  not  set  np  his  privileges  by  demurrer  or 
answer,  but  suffers  judgment  to  go  by  default,  it  is  a  confession  that  he  is 
prop^lv  sued.    Bentoch  y.  Porter,  lO  Gal.  555. 

3.  Where  a  party  sets  up  matter  in  his  answer  not  reoognized  by  law  sb  i 
defense  to  the  action,  while  the  objection  may  be  taken  by  demurrer,  it  is  not 
waived  by  failure  to  demur,  but  may  be  taken  advantage  of  at  any  time. 
McDougaU  v.  Mdffuxn,  April  T.  1868. 

§  46.  ^ Answer^  what  to  contain. 

The  answer  of  the  defendant  shall  contain  : 

First — If  the  complaint  be  verified,  a  specific  denial  to 
each  allegation  of  the  complaint  controverted  by  the  defend- 
ant, or  a  denial  thereof  according  to  his  information  and 
belief;  if  thje  complaint  be  not  verified,  then  a  general  denial 
to  each  of  said  allegations  ;  but  a  general  denial  shall  only 
put  in  issue  the  material  and  express  allegations  of  the  com- 
plaint. 

Second — A  statement  of  matter  in  avoidance,  a  counter 
claim  constituting  a  defense,  or  the  subject  matter  of  cross 
complaint,  which  may  entitle  a  defendant  to  relief  against 
the  plaintifl^  alone,  or  against  the  plaintiff  and  a  co-defendant 

1  Amended  1854,  85;  1860,  278;  1862,  562;  1866,  702:  see  post,  §§  50, 
65 ;  Bancroft's  Forms,  No.  482 ;  Abb.  Forms,  Nos.  15^158,  717-733. 

1.  Finit  subdiviflioiir-speoifio  denials. — The  rales  of  pleading,  boik 
under  the  old  equity  system  and  uader  oar  present  system,  are  intended  to 
prevent  evasion,  and  to  re<^aire  a  denial  of  every  speoifio  averment  in  a  svon 
bill,  in  substance  and  in  spirit,  and  not  merely  a  denial  of  its  literal  tra  h ;  and 
whenever  the  defendant  fails  to  make  such  denial,  he  admits  the  averment 
Blankman  v.  VaOeio,  15  Cal.  638. 

2.  A  specific  denial  to  each  allejcation  of  a  complaint  is  a  separate  denial, 
applicable  only  to  the  particular  allegation  controverted.  San  iVoncuflO  ta 
Co.  V.  7%e  CUy,  9  Cal.,  453. 

3.  The  object  of  the  Code  was  to  narrow  the  proof  upon  the  trial,  and  to  bo- 
complish  this  end,  the  plaintiff  was  allowed  to  verify  his  complaint,  and  tintf 
compel  the  defendant  to  deny  specifically  each  separate  aUegation.    Id, 

4.  An  answer  to  a  verified  complaint,  which  undertakes  to  deny  material 
allegations,  should  contain  a  specific  denial  to  each  allegation  controverted. 
Fish  V.  JRedingUm,  31  Cal.  185. 

6.  General  denials. — ^In  a  case  of  malioiooa  nroseontion,  where  flie  de- 
fendants filed  a  general  denial,  and  also  averred  that  they  had  nothing  to  do 
with  the  prosecntion,  except  as  witnesses,  ^lainttfiT  filed  a  replication  takinff 
issue  on  this  averment  Meld,  that  if  plaintiff  chose  to  consider  this  a  good 
defense,  and  join  issue  on  it^  defendants  cannot  complain;  though,  probably, 
this  matter  was  put  in  issue  by  the  senend  denial,  and  the  replication  was 
unnecessary.    JDreux  v.  Damec,  18  Cal.  83. 

6.  Where  the  aUeged  fact  is,  from  its  nature,  presumptively  within  the  ^ 
sonal  knowledge  of  the  defendant,  he  cannot  be  permitted  to  answer  on  in- 
f onnation  and  belief,  bat  moat  answer  in  the  form  positive.    And  whera, 
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from  the  nature  of  tiie  fEu^t  alleged,  the  knowledge,  if  any,  is  presmnptiyely 
OD  infonnation,  he  la  not  bound  to  denv  positively,  but  only  "  aocoroing  to 
Usinfoimation  and  belief;"  bat  in  sach  case  he  must  answer  according  to 
bo^  his  information  and  belief.  The  word  "  belief/*  as  nsed  in  the  stitnte, 
is  to  be  taken  in  its  ordinary  sense,  and  means  the  actual  conclusion  of  the 
defendant  drawn  from  information.    Humphreys  y.  MeCaU^  9  Gal.  59. 

7.  Defendant  can  know  what  is  his  belief,  and  can  therefore  state  it.  This 
belief  may  be  founded  on  the  statement  of  others,  not  competent  witnesses, 
and  not  nnder  oath,  eto.  Tet,  if  the  defendant  has  formed  a  belief  from  this 
Bonroe,  he  must  state  it.  He  cannot  be  the  judge  as  to  whether  his  informa* 
tion  is  l^al  testimony.    Id. 

8.  The  answer  that  the  defendant,  a  municipal  corporation,  has  no  knowl- 
^ge  or  infonnation  "  in  respect  to  the  obligations  of  a  count  in  a  verified 
eomplaint,  and  therefore  denies  the  same, ' '  is  insufficient.  San  FraiMisco  Oas 
Cb.  V.  Oe  City,  9  Cal.  453. 

9.  The  statute  imposes  upon  the  defendant,  if  a  natural  person,  and  if  a 
florporation,  u|>on  its  officers  and  agents,  the  duty  of  acquiring  the  requisito 
kaovledge  or  information  respecting  the  matt^  alleged  in  a  verified  com- 
plunt,  to  enable  them  to  answer  in  theproper  form.  Id ;  see  Brown  v.  SooU, 
k  CaL  189,  and  authority  then  cited;  i^A  v.  EedingUm,  81  Gal.  185. 

10.  In  no  ease  can  the  allegation  of  a  verified  complaint  be  controverted 
hj  a  denial  of  sufficient  knowledge  or  information  upon  the  subject  to  form  a 
bdief.    (haas  v.  lUchards  A  Vantine,  9  Gal.  3d. 

11.  Under  tiie  system  of  practice  In  this  State,  a  eeneral  denial  is  equivalent 
to  the  general  Issue  at  common  law,  and  such  a  plea  does  not  put  in  issue  the 
plaintirs  title  to  one.  White  v.  Mosee,  11  Gal.  69  :  Brooke  v.  ChilUm,  6  Gal. 
640. 

12.  In  an  action  nnder  the  thirteenth  section  of  the  act  concerning  forcible 
entries  and  unlawful  detainer,  a  verified  "  gener^^l  denial "  is  a  sufficient  denial 
of  a  complaint  duly  verified.    SuUivan  v.  Cary^  17  Gal.  85. 

13.  Suit  on  a  promissory  note  made  b^  defendants.  The  complaint,  not  ver- 
iled,  sets  out  the  note,  and  avers  assignment  thereof  by  payee  to  plaintiiT. 
Answer,  general  denial.  Edd,  that  the  answer  does  not  admit,  but  denies  the 
MVDDient,  and  hence,  plaintiff  must  prove  it,  and  is  not  entitled  to  judgment 
on  &  pleadings.    Eastings  v.  DoUarhidey  18  Gal.  390. 

li.  General  denial  qualified,  iniufflcient.— A  general  denial  of  the  aver- 
MntB  of  a  verified  complaint  with  the  qualifications  of,  '*  except  as  hereinafter 
•dmitted,"  is  insufficient  to  put  in  issue  any  of  its  allegations.  Lewinson  v. 
SdasarUj  22  GaL  229. 

15.  Hateral  aUegatioas  only  put  in  isssue  by  a  general  or  special  de> 
■ial.  A  denial,  whether  general  or  special,  only  puts  in  issue  the  allegations 
of  the  complaint.  The  difference  between  a  general  and  special  denial  in  this 
N^wct  is  only  in  the  extent  to  which  the  allegations  are  traversed.  Coles  v. 
SMby,  21  Gal.  47. 

16.  SnlHniiwit  denial. — Where  the  complaint  averred  a  contract  between 
piaintiir  and  the  Board  of  Supervisors  on  behalf  of  the  county,  and  the 
aasver  admitted  a  contract  between  the  plaintiff  and  another  on  the  one  side, 
ud  the  county  on  the  other,  and  avexrea  that  this  was  the  only  contract  made 
Vf  the  county  in  relation  to  the'  matter,  and  denied  that  any  other  was  made 
Of  the  Board  of  Supervisors:  Heldy  that  this  denial  was  sufficient  to  put  the 
plaintiff  on  proof  of  the  contract.    Murphy  v.  Napa  County^  20  Gal.  497. 

17.  If  an  answer,  in  response  to  an  aUegation  of  the  complaint,  instead  of 
danjing  it  in  express  terms,  contains  the  averment  that  the  defendant  did  not 
oomunit  tiie  act  chaxged,  or  that  the  facto  alleged  to  exist  do  not  exist,  these 
avennents  of  the  answer  traverse  the  matters  uleged  and  are  good  denials  of 
fteiaae.    iTOZ  v.  i^mO^,  87  Gal.  479. 

18.  Allegations  of  matters  of  evidenee  in  a  pleading  are  not  issuable  facts. 
If  the  the  answer  pute  in  issue  the  ultimate  facte  resulting  from  the  evidence, 
His  a  sufficient  denial.    Moore  v.  Mwrdock,  26  Gal.  524. 

19.  A  denial  of  the  material  allegations  only  is  sufficient.  BaecveiiOai  y .  BsMt 
»(U.45a    SeeiGOiKM(»n0fe. 
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90.  CSonolnsloni  of  law,  not  to  be  doniad.— If  the  ftnawer  maaik^  dmirn 
the  condosionB  of  lav  resulting  from  the  facto  aveired  in  the  oomplaint»  it  i» 
insufficient  to  raise  an  issue,  and  the  facte  are  deemed  admitted.  Ndmm  ▼. 
Mwrra/y,  23  Cal.  338. 

21.  A  denial  that  the  defendant  heoame  or  was  lawfiilly  honnd  by  a  jadgnent 
declared  on,  is  only  a  denial  of  a  conclusion  of  law.  PeopU  v.  gMparpMOW  qf 
5an  FranicAsco,  27  Cal.  665. 

22.  The  denial  of  any  indebtedness,  without  a  denial  of  any  of  the  &ete  ftmi 
which  that  indebtedness  follows,  as  a  conclusion  of  law,  raises  no  iaanie.  (hirikt 
y.  Bickards  ei  al,,  9  Cal.  S3 :  WtOs  v.  McPiht,  21  Cal.  215. 

23.  So  of  an  answer  whicn  states  in  general  terms  that  an  ordinanee  passed 
byamnnicipal  corporation,  is  illegal  and  yoid.  Id.  ''Owner  and  bolder*^ 
oonclosion  of  law.     Wedderspoon  v.  Rogers,  32  Cal.  569.    See  §  39,  Nob.  42^-60. 

24.  Allesatiozu  antlGipatiiig  a  defanae  need  not  be  denied. — ^The  com- 
plaint stated  a  cause  of  action  for  goods  sold,  and,  in  addition,  witib  a  yiew  to 
meet  a  probable  defense  of  payment  based  upon  the  giving  of  certain  notes  by 
defendant  and  a  receipt  in  fall  b^  plaintiiT,  stated  the  making  of  the  notes  and 
receipt,  and  alleged  focts  attendmg  the  transaction,  which,  if  true,  aymded  its 
effect  as  payment  by  reason  of  fraud  and  misrepresentation  on  the  part  of  de- 
fendant. The  answer  admitted  the  original  demand  and  averred  payment  by 
liie  notes  referred  to  in  the  complaint,  but  did  not  deny  in  proper  form  tiie 
allegations  in  the  complaint  respecting  the  fraud  of  defendant  in  the  transaction. 
The  case  was  submitted  in  the  pleadings  and  plaintiff  had  judgment  Hdi, 
that  the  judgment  was  erroneous :  that  the  allegations  of  the  complaint  in 
reference  to  me  transaction,  claimea  to  operate  as  payment,  were  not  materiti 
allegations  requiring  a  denial,  and  were  not  therefore  admitted  by  the  failiiie 
of  defendant  to  deny  them.     CamfiM  y.  2b&ia8,  21  Cal.  349. 

35.  loaaffioient  deniala. — ^Where  a  complaint,  in  an  action  on  a  promiasoiy 
note,  executed  by  two  defendants,  ayerred  that  the  defendante  were  partners, 
and  that  the  note  was  executed  by  them,  and  the  answer  simply  denied  that 
the  defendante  were  partners,  and  did  not  deny  that  they  execnted  the  note: 
Hdd,  that  the  ayerment  of  partnership  was  immaterial,  and  that  plaintiff  was 
entitled  to  judgment  on  the  pleadings.     WhUehaU  v.  Thomas,  9  Cal.  499. 

36.  A  plea,  professing  to  answer  the  whole  complaint,  but  in  fact  only  an- 
swering one  of  the  two  oounte,  is  bad.  Tlus  was  the  rule  at  common  law, 
and  it  applies  under  our  system.  Waikuss  y.  Bear  Bvoer  Waier  and  Mining 
Co,,  18  Cal.  461. 

37.  Where  the  complaint,  yeiified,  ayers  that  defendant  is  indebted  to 
plaintiff  for  goods,  wares  and  merchandise,  sold  and  deliyered,  in  the  snm  of 
eight  hundred  and  twenty-^ight  dollars  and  sixteen  cente,  and  the  answer 
denies  that  defendant  is  indebted  in  the  sum  of  eight  hundred  and  twenty- 
eight  dollars,  sixteen  cente,  as  is  set  out  in  said  complaint:  Hdd,  that  the 
denial  is  insufficient.  Higgins  y.  Wortett,  18  Cal.  330.  See  WOodwarth  y. 
KnmolUm,  22  Cal.  164. 

38.  Where,  in  an  action  on  a  lost  note,  a  yerifled  complaint  alleges  tiiat  on 
a  particular  day  the  note  in  question  was  made  by  defendant,  and  aeliyered  to 
plaintiff)  an  answer  denying  the  making  and  deUvery  of  the  note  on  the  dsy  ^ 
mentioned  is  insufficient.  Such  denial  does  not  reach  the  substantial  matter 
of  the  ayerment,  and  only  noses  an  immaterial  issue  as  to  time.  Oariro  y* 
Wetman,  16  Cal.  379. 

39.  The  denial  of  any  indebtedness,  without  a  denial  of  any  of  the  &c(> 
from  which  that  indebtedness  follows  as  a  conclusion  of  law,  raises  no  issue* 
Cwiis  y.  Riokards  4ti  Kaniitie,  9  Cal.  33. 

40.  Where,  in  an  action  on  a  lost  note,  the  complaint,  yeriffed,  alleges  the 
loss,  steting  particularly  the  dronmstances  thereof,  an  answer  denying  that 
the  note  was  lost  as  alleged,  does  not  put  in  issue  the  fact  of  loss,  which  \m 
the  gist  of  the  ayerment,  but  only  the  ciroumstences  of  the  loss,  which  are 
collateral  and  immaterial.    Ccui^  y.  TTeimore,  16  Cal.  379. 

41.  In  a  suit  on  a  note,  tiie  complaint  containing  the  note,  or  a  cony,  * 
denial  of  indebtedness  is  no  demal  at  alL    Kirmiey  y.  Os&ome,  14  Cal.  112. 

^  43.  Where  a  complaint  is  yerified,  an  answer  denying  "  ^[enerally  and  spe- 
dftcally  each  and  eyery  material  allegation  in  the  oomplamt,  the  same  as  tf 
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radi  aUegaiion  were  herein  recapitulated,"  and  also  denying  each  allegation 
in  ihie  same  form,  with  certain  quaUfications  and  exertions,  does  not  raise 
an  isBoe  upon  any  fact  stated  in  the  complaint.    Hentdey  v.  Tartar,  14  Cal.  508. 

43.  An  all^ation,  in  a  Yeiified  complamt,  that  *'  defendants  wrongfully  and 
mtlawfally  entered  upon  and  dispossessed"  plaintiff  is  not  sufficiently  denied 
by  a  denial  that  **  defendanto  wrong^fnlly  and  unlawfully  entered  and  dispoa- 
tesaedplaintiir,*' because  such  demal  admits  entry  and  ouster.  jBuMnkwy. 
C^ffm,  14  Gal.  91. 

44.  Where  both  complaint  and  answer  are  verified,  the  denial  in  the  answer 
of  an  allegation  in  the  complaint,  in  the  following  terms,  is  not  sufficient,  Tia: 
''And  the  said  defendants  deny,  for  want  of  information  to  enable  them  to 
admit,  the  sale  and  transfer  of  said  Georgia  Ditch  to  them,  plalntiffii,  as 
alleged,"  etc.     Ewnj^hanys  y.  McCaU,  9  Gal.  59. 

45.  If  the  complaint,  in  an  action  to  recover  the  possession  of  personal 
property,  avers  that  the  "plaintiff  was  the  owner  ana  in  possession  of  the 
property,"  this  averment  is  not  traverred  by  an  answer  whicn  denies  that  the 
"plaintiff  was  the  owner  arid  entitled  to  the  possession  of  the  proper^." 
BiAasrdaim  v.  SmUh,  29  Gal.  529. 

46.  Nor  is  the  allegation  that  the  '*  defendant  wronjg[fullv  took  the  property 
^m  plaintiff's  possession,  and  from  thence  to  the  time  the  action  was  com- 
Benced,  wrongrolly  detained  the  same  property  from  him,"  traversed  b^  an 
answer  denies,  "  that  the  defendant  at  any  time  wrongfully  took  avd  detained 
the  property  from  the  plaintiff.  * '    Id, 

411.  If  the  answer  does  not  traverse  the  material  allegations  of  the  com- 
plaint, and  the  new  matter  contained  in  it  does  not  state  fiusts  sufficient  to 
eonatitQte  a  defense,  and  the  pleadings  are  not  verified,  a  closing  denial, 
stating  Uiat  "  the  defendants  denying  each  and  every  allegation  set  forth  in 
plaintiff's  coniplaint  not  consistent  with  the  foregoing  answer,"  fails  to  raise 
anj  iasoe.    IcC 

48.  If  an  answer  merely  denies  what  is  nonessential  in  the  averments  of 
a  complaint^  it  is  an  admission  of  aU  that  is  essential  to  a  recovery.  L^fing- 
wELy.Qrtffing,  31  GaL  231. 

49.  If  the  complaint  avers  that  the  defendant  is  indebted  to  the  plaintiff  in 
the  Bum  of  three  thousand  dollars  gold  coin,  for  so  much  money  received  by 
defendant  for  plaintiff's  use,  and  the  answer  denies  that  the  defendant  re- 
ceived Uuree  thousand  doUars  in  gold  coin  for  plaintiff's  use,  it  is  only  a  denial 
of  its  receipt  in  gold  coin,  and  does  not  raise  an  issue.    Id. 

50.  If  the  complaint  contains  averments  of  the  rendition  of  a  judgment 
Vainst  the  defendant,  by  a  Gonrt  of  competent  jurisdiction,  and  states  the 
fancier  of  the  judgment,  an  answer  denying  that  the  defendant  became  or 
was  laii:ihlly  bound  by  the  judgment,  is  only  a  denial  of  a  conclusion  of  law, 
lad  does  not  raise  an  issue  of  foot.  If  the  judgment  can  be  attacked  collater- 
allj,  the  answer  must  specify  the  points  of  its  invalidity.  People  v.  Superviton 
if  SanFrmndsoo,  27  Gal.  655. 

51.  If  the  complaint  avers  the  passage  of  an  ordinance  by  a  municipal  cor- 

Con,  and  the  answer  in  repljr  states  in  general  terms  that  the  ordinance  is 
1  and  void,  no  issue  of  fact  is  raised,    id. 

52.  An  averment  in  a  complaint  that  the  defendant,  since  November,  1858, 
"  has  continued  .to  possess  and  occupy  said  land  and  premises,  and  use  the  same 
in  her  said  sole  trader  business,"  is  not  denied  by  a  denial  in  the  answer  that  de- 
fendant has  continued  since  the  9th  day  of  November,  1858,  to  occupy  or  use 
^  said  prenuses  in  her  business  as  such  sole  trader.  Camden  v.  Muttm,  29 
CaL664. 

53.  An  allegation  in  a  sworn  answer,  that  "  on  the  24th  day  of  March,  1862, 
Am  BsSd  Frencn  and  Robinson,  by  deed  duly  executed,  acknowledged  and  re- 
corded, convened  said  premises  to  this  defendant  for  tiie  sum  of  seven  thoasaad 
ieren  hundred  and  fifty  dollars,''  is  not  denied  by  a  statement  in  the  repliea- 
%ii ;  that "  the  plaintifb  fhrther  deny  that  said  French  and  Robinson,  or  either 
y^them,  conveyed  said  premises  to  the  defendant  for  the  sumof  seven  thousand, 
^▼eD  hundred  and  flfb^  dollars,  or  for  any  other  sum."  Such  denial  is  a  more 
j^nial  that  French  and  Robinson  conveyed  the  premises  without  denying  the 
■cti  which  constitute  the  conveyance ;  besides,  it  does  not  deny  the  convey- 
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UIC6 — the  material  fact^but  onlf  a  conveyaiioe  for  a  consideration.  Under 
snch  denial,  the  partv  nuJting  Buch  averment  Ib  not  required  to  offer  his  deed 
in  evidence  on  the  trial.  The  allegation  of  the  answer  is  deemed  admitted 
under  the  provisions  of  the  statute.    Landers  et  aX,  v.  BdlUm,  26  Cal.  416. 

54.  Where  the  oomf^aint  avers  that  the  defendant  wrongfully  and  unlawfuny 
took  and  carried  away  personal  pr<^rty,  azul  the  answer  denies  that  defend 
ant  wrongfully  and  unlawfully  took  and  carried  it  away,  it  is  a  confession  of 
the  taking  and  carrying  away,  and  a  denial  merely  of  its  wrongful  character. 
Lay  V.  Nem,  25  Cal.  549. 

55.  A  denial  that  property  sued  for  is  of  the  exact  value  alleged  in  the 
comidaint)  is  an  adnussion  of  any  lesser  value.     Thwdy  v.  JG?UU,  22  Cal.  660. 

56.  If  the  pleadings  are  under  oath,  and  the  i^epUcaoons  in  response  to  a 
material  av^noiient of  the  answer  undertakes  to  oeny,  by  saying,  "it  is  not 
true,"  etc.,  the  replication  is  evasive,  and  does  not  speoifically  deny  the  avier- 
xnent.     Vert<m  v.  McQrtgor,  23  Cal.  339. 

57.  liiteral  and  conjunotlve  deinialB.— In  this  case,  as  the  bond  in  the 
complaint  answers  to  the  description  of  the  bond  offered  in  evidence,  and  as 
^e  complaint  avers  that  the  mortgage  was  given  to  secure  Ihis  bond—Ah» 
^denials  in  the  answer  being  literal  and  conjunctive — the  execution  of  the 
bond  and  mortg[age  was  held  to  be  admitted  by  the  answer,  as  also  that  the 
mortgage  was  giv^i  to  secure  the  debt  evidenced  by  the  bond.  BUxnkfnan  ▼. 
VaJO/tjo,  15  Cal.  638;  see  facts  stated. 

68.  Where  the  answer  denied  the  aUegations  of  indebtedness  as  to  time, 
amount  and  work,  in  the  very  words  of  the  complaint:  HM,  that  the  answer 
raised  an  immaterial  issue  upon  these  particulars,  instead  of  meeting  tiw 
substantial  mattfr  averred,    vauyidd  v.  Bandera,  17  Cal.  569. 

59.  The  rules  of  pleading,  both  under  the  old  equity  system  and  under 
our  present  system,  are  intended  to  prevent  evasion,  and  to  requi^  a  denial 
of  every  specific  averment  in  a  sworn  001,  in  substanoe  and  in  spirit,  and  not 
merely  a  denial  of  its  literal  truth ;  and  whenever  the  defendant  fails  to 
make  such  denial,  he  admits  the  averment    Smxih  v.  Ridhimond,  15  Cal.  501. 

60.  Where  the  complaint,  in  replevin,  averred  that  on  a  certain  day  plain- 
tiff was  the  owner  and  in  possession  of  the  property,  and  that  its  value  was 
$1,000;  and  the  answer  denied  that  on  the  day  specified  "  the  plaintiff  waa 
the  owner  and  lawfully  in  possession;"  and,  as  to  its  value,  avened  that  the 
defendant  has  no  knowledge,  etc.,  and  therefore  denies  that  it  is  worth 
$1,000:  JMd,  that  the  answer  is  insufficient,  because  it  raises  an  immaterial 
issue  as  to  time;  and,  as  to  the  possession  of  the  property,  that  it  amounts 
merely  to  a  conclusion  of  law.    Kuhlamd  v.  Sedgxxnck,  17  Cal.  123. 

61.  Such  an  answer  raises  no  issue  as  to  the  allegation  of  "posseasioa," 
except  in  conjunction  with  the  allegation  of  ownership,  and  as  each  of  the 
idlegations  is  sufficient  to  sustain  the  complaint,  the  issue  presented  by  the 
conjunctive  denial  is  irrelevant  and  imnuSteiial.    Id, 

62.  An  answer  which  undertakes  to  deny  averments  as  a  whole,  as  conjuao- 
tively  stated,  is  evasive,  and  an  admission  of  the  allegatiaBS  thus  attempted 
to  be  dented.    FisK  v.  B^dingUm,  31  Cal.  185. 

63.  In  this  ease  the  complaint  and  answer  are  printed  in  the  opinion,  aad 
« large  number  of  authorities  are  cited  on  page  19>4. 

64.  If  several  averments  in  a  complaint  are  ooniunctivel^  stated,  an  «uiswer 
attgmpfang  to  deny  them,  by  repeating  than  in  their  oon^unotive  form,  does 
not  raise  an  issue.    Beed  v.  Ccuderwood^  32  CaL  109. 

65.  If  an  alleg^on  of  a  complaint  consists  of  several  olauses  or  propoei* 
tions  conneeted  by  the  copulating  conjunction  "  and,"  a  denial  of  the  eatoe 
allegation  is  evasive  and  insufficient.  £aoh  proposition  should  be  sepaiately 
denied.    Mare  v.  JkUxMOe,  28  CaL  170. 

66 .  Where  aeveral  allegations  of  a  complaint  are  not  oonneded  hy  the  eon- 
junetion  ''and,*'  a  deniu  in  the  answered  these  alle^tions,  conjunctiTely, 
does  not  amount  to  a  denial  of  the  allegations  to  which  the  defendant  pao- 
fesses  to  respond.    FUeh  y.  Bunch,  30  Cal.  208. 

67.  Where  an  allegation  in  a  verified  complaint  embraces  several  distinet 
propositioiis  stated  conjunctively,  a  denial  in  the  answer,  of  the  entire  alle- 
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pifi<m,  fonowing  fhe  language  of  the  compUunt,  is  insiiffloielit  and  raises  no 
urae.     Woodworfh  y.  Knowaon,  22  Gal.  1d4. 

68.  Urns,  where  the  form  of  the  allegation  was  that  defendant  "tinlaw- 
fnfiv  tnd  wrongfolly  seized  and  took  said  propertjr  into  his  possession  from 
fan  plaintiff,*'  ana  the  denial  was  **that  he  (defendant)  wrongfully  and 
vlaw  folly  seized,  took,  or  carried  away  the  said  property:  Edd,  t£kt  the  fact 
fliftt  defendant  took  the  property  from  the  plaintiff,  was  not  denied,  but  ad- 
mitted.   Id, 

€9.  Donials  on  Information  and  bdie£— The  denial  as  to  Tahie,  being 
based  on  the  want  of  knowledge  or  infonaation,  is  insufficient  KuhlcMd  v. 
SedgvAek,  17  Cal.  123. 

70.  If  the  oomplaint  aver  the  reooTery  of  a  judgment  against  one  of  sey- 
end  defendants,  me  Court  in  whidi  it  was  recovered,  and  the  date  and 
imonnt  of  the  same,  the  defendants,  in  their  answer,  may  deny  the  same 
upon  information  and  belief.     VdssavU  ▼.  Austin,  32  Cal.  59y  . 

71.  A  specific  allegation  of  a  contract,  in  a  verified  complaint,  is  not  suf* 
fidenOy  oontroTerted  by  an  answer  staling  that  •  defendant  nas  no  knowledge 
or  information  respecting  the  same,  and  therefore  denies  the  same,  and  no 
endence  of  the  contract  would  be  necessary.  Ord  t.  Bkamer  Unde  Sarru  13 
(hi.  869. 

72.  The  allegation  of  the  death  of  plaintiff's  ancestor  is  a  verified  com- 
plaint, is  not  rafficien^  controverted  oy  the  averment  in  the  answer  "  thai 
ModaBt  has  not  snffieient  knowledge  to  fiorm  a  belief,"  and  therefore 
neitiier  admits  nor  denies.    Andermm  ▼.  Parker,  ^  Gal.  197. 

7S.  Where  the  alleged  fact  is,  from  its  nature,  presumptively  within  the 
perwnal  knowledge  of  tiie  defendant,  he  oannot  be  permitted  to  answer  ctt 
infomiation  and  belief,  but  must  answer  in  the  form  positive.  And  where, 
from  the  nature  of  the  fact  alleged,  the  knowledge,  if  any,  is  presumptively 
JKMed  on  information,  he  is  not  bound  to  deny  positively,  but  only  "  accora- 
isg  to  his  information  and  belief;"  but  in  sudi  case,  he  must  answer  accord- 
ing to  both  his  information  and  belief.  The  word  ''belief,"  as  usedinUie 
•tatnte,  is  to  be  taken  in  its  ordinary  sense,  and  means  the  actual  conclusion 
of  the  defendant^  drawn  from  information.    Humpkreus  v.  McOaU,  9  Cal.  59. 

74.  Defendant  can  know  what  is  his  belief,  and  can  therefore  state  it.  This 
belief  may  be  founded  on  the  statement  of  others,  not  competent  witnesses, 
tod  not  under  oath,  ete.  Yet,  if  the  defendant  has  formed  a  belief  from  this 
source,  he  must  state  it.  He  cannct  be  the  Judge  as  to  whether  his  informa- 
tton  is  legal  testimony.    Id. 

75.  The  answer  that  the  defendant,  a  municipal  corporation,  has  no  knowl- 
edge or  information  "  in  respect  to  &e  obhgations  of  a  count  in  a  verified 
complaint,  and  therefore  denies  the  same,"  is  insufELcieat.  San  Francisco  Oaa 
Cb.  V.  The  GUy,  9  Cal.  453. 

76.  The  statute  imposes  upon  the  defendant,  if  a  natural  person,  and,  if  a 
corporation,  npon  its  officers  and  a^^ts,  the  duty  of  acquiring  the  requisite 
Imovledge  or  information  respectiiu;  the  matter  alleged  in  a  verified  oom- 
pUat,  to  enable  them  to  answer  in  the  proper  form.    Id, 

77.  In  no  case  can  the  allegation  of  a  verified  complaint  be  controverted  by 
a  denial  of  sufficient  knowl^ge  or  information  upon  the  snbjeot  to  form  a 
beKel    CwrUs  v.  BichardsA  VimixM,  9  Cal.  1»;  td,  453. 

78.  An  allegation  in  an  answer  by  an  administrator  that  the  defendant 
''srers,  on  information  and  belief,  that  no  such  deed  or  deeds  were  ever  eze- 
fited,"  is  a  sufficient  denial  of  an  averment  in  the  complaint  that  defendant's 
iBteateto  executed  and  ddivered  the  particular  deeds  referred  to.  Thompaaa 
y.J^ndi,  29  Cal.  189. 

,79.  IThere  the  pleadings  are  verified,  and  the  anstrer  in  response  to  amate- 
tial  alleeation  of  the  clomplaint  denies  the  same  upon  information  and  belief^ 
the  demal  is  insufficient.    Neison  v.  Murray,  23  Cal.  338. 

80.  If  the  allegations  of  a  verified  complunt  are  presumptively  within  the 
biowledge  of  ti^e  defendant)  a  dei^  of  tbe  same  in  the  answer,  aeoording  to 
Ui  beat  knowledge,  information  and  belief,  is  evasive  of  the  iastie  tendmd. 
>w»  V.  flootf,  25  Cal.  194. 

81.  Where  a  material  &ot,  stated  in  a  veDCifled  oomplaint,  is  denied  trpai 
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ixdformation  and  belief,  the  answer  Bhonld  state  how  it  happened  that  tile 
defendant  is  witiloat  knowledge  as  to  the  fact  averred.     Id. 

82.  When  the  material  iiEusts  alleged  are  ^resTunptively  within  the  knowledge 
of  the  defendant,  he  mnst  trayerse  them  if  he  nndertakes  to  do  so,  or,  must 
state  how  it  is  that  he  is  withont  knowledge  of  such  facts.  VasaauU  y .  Aus&n, 
82  Gal.  697. 

83.  The  recovery  of  a  judgment  is  not  presnmptiyely  within  the  knowledge 
of  the  defendant.    Id, 

84.  A  denial  "  on  information  and  belief"  is  sufficient  It  is  not  neoessary 
to  follow  the  precise  words  of  the  statute,  by  saying,  "  on  his  infonnatioii  and 
belief,"  etc.    Boussin  y.  Stevoart,  Oct.  T.,  1867. 

84.  DefiBndant  may  crave  oyer  of  a  written  instroment. — ^A  written 
contract  may  be  declared  on  according  to  its  legal  effect,  or  it  may  be  set  forth 
in  ficBc  verba.  If  declared  on  according  to  its  legal  effect,  the  defendant  may 
by  the  rule  of  common  law  in  a  proper  case,  crave  oyer  of  the  instrument,  and 
n  it  appear  that  its  provisions  have  been  misstated,  he  may  set  out  the  con- 
tract in  koec  verba  and  demur^  on  the  ground  of  variance.  Stoddard  v.  TVteod- 
toeU,  26  Gal.  294. 

86.  Prayer.—- In  an  action  to  recover  personal  property,  to  enable  the  de- 
fendant to  obtain  the  value  of  the  property  on  judgment  of  dismissal  against 
the  plaintiff  for  failure  to  appear,  the  answer  must  contain  some  idle^tion  or 
prayer,  relative  to  the  change  of  possession  from  defendant  to  phdntiff .  The 
tndgment  of  return  or  value  is  in  the  nature  of  a  cross-judgment,  and  mnst 
be  based  upon  proper  averments.    Oould  v.  SoavneU,  18  Gal.  480. 

If  the  pudntiff  takes  the  property,  the  defendant  must  claim  its  retan 
in  his  answer,  to  enable  the  Gourt  to  give  the  judgment  in  the  alternative 
form.    Id.    See  further,  ^  147,  post, 

86.  Generally. — ^The  defense,  that  the  defendant  acted  by  advice  of  coun- 
sel, must  show  that  such  advice  wasjriven  upon  a  full  and  fidr  statement  of 
the  facts.    Bliss  v.  Wyman,  7  Gal.  267. 

87.  When  the  defendants  employed  the  plaintiff  to  superintend  the  erec- 
tion of  a  building,  of  which  he  was  one  of  me  contractors,  they  cannot  plead 
that  it  is  against  public  policy  that  he  should  occupy  two  positions,  of  which 
the  interests  were  in  coxmict,  in  defense  of  an  action  brought  by  him  for  ser- 
vices as  superintendent.    8hav>  v.  Andrews  dt  HtUyer,  9  Gal.  73. 

88.  A  plea  professing  to  answer  the  whole  complaint,  but  in  finct  only  an- 
swering one  of  the  two  oounts,  is  bad.  This  was  the  rule  at  common  law, 
and  it  applies  under  our  system.  WaUaoe  v.  Bear  Biver  W.  and  M,  Co.,  lo 
Gal.  461. 

89.  An  answer  is  fatally  defective  if  it  does  not  deny  any  of  the  material 
allegations  of  a  veriffed  complaint,  either  positively  or  according  to  informa- 
tion and  belief ;  the  only  forms  in  which  the  allegations  of  a  verified  com- 
plaint can  be  controverted  so  as  to  raise  an  issue.  A  denial  in  any  other 
Amn  is  unknown  to  our  system  or  practice,  and  cannot  have  any  legal  effect 
Ban  Frandsoo  Oas  Co.  y.  The  City,  9  Gal.  463. 

90.  Beoond  rabdivlaion-~iiew  matter. — ^New  matter  Is.  where  defendant 
seeks  to  introduce  into  the  case  a  defense  not  disclosed  by  the  pleadings — aome- 
thing  relied  on  by  him,  but  not  put  in  issue  by  the  plalntifll    Bridges  v.  Paigt, 

13  Gal.  640. 

91.  New  matter  is  that  which,  under  the  rules  of  evidence,  the  defendant  must 
.  affirmatively  establish.    If  the  onus  of  proof  is  thrown  unon  the  defendant,  the 

matter  to  be  proved  by  him  is  new  matter.    Piercy  v.  Sahin.  10  Gal.  22. 

92.  Where  new  matter  exists,  It  mnst  be  stated  in  the  answer.    Id. 

93.  The  Gode  makes  no  distinction  between  different  classes  of  new  matter. 
All  new  matter  of  defense  must  be  stated  in  the  answer.    Id. 

94.  A  defense  that  concedes  that  plaintiff  once  had  a  good  cause  of  action, 
but  insists  that  it  no  longer  exists,  involves  new  matter.    Id. 

95.  (Jnder  section  forW-six  of  the  Gode,  there  are  only  two  classes  of  defense 
allowed.  The  first  consists  of  a  simple  denial ;  and  the  second,  of  the  allega- 
tion of  new  affirmative  matter.  And  as  the  Gode  has  abolished  all  distinctioos 
in  tbe  forms  of  action,  and  requires  only  a  simple  statement  of  the  fSMsts  consti- 
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tnting  the  cause  of  action  or  defensei  these  two  classes  of  defense  mast  be  the 
ssme  in  all  cases.    Id. 

96.  The  general  denial  only  puts  in  issue  the  allegations  of  the  compliant 
New  matter  must  be  specially  pleaded,  and  new  matter  is  that  which  the  de- 
fendant most  affirmatively  establish.    OUutr  v.  CUfi,  10  Cal.  303. 

97.  Where  a  negative  allegation  is  necessary  in  stating  the  cause  of  action, 
altiwngh  it  must,  of  course,  precede  an  averment  by  the  opposite  parfy  of  the 
Ikct  n^^tived,  it  nevertheless  constitutes  the  basis  of  the  {ssne  joined  by  the 
sabseqaent  averment,  and  the  latter  operates  as  a  traverse  and  not  as  an  aver- 
ment of  new  matter.    Frisch  v.  CbZer,  21  Cal.  71. 

98.  To  a  complaint  in  the  usual  form  upon  a  promissory  note,  an  answer 
WIS  fikd  admitting  the  Higning  of  the  note,  but  averring  that  it  was  made, 
not  on  account  of  any  indebt^ness  existing  between  the  parties,  but  for  the 
pnipose  of  being  used  as  collateral  security  for  a  debt  due  to  a  third  person 
tnm  the  maker  and  payee  jointiy ;  that  the  joint  debt  was  subsequently  paid, 
and  tiiat  the  note  having  thus  become  functus  officio^  should  have  been  can- 
celed, but  through  fraud  was  taken  and  held  by  the  payee,  and  transferred 
without  consideration  bv  him  to  the  plaintiff:  ndd,^  that  these  allegations 
wen  not  new  matter,  which,  under  the  system  of  replication  then  in  force, 
was  admitted  by  a  failure  to  reply;  that  their  only  effect  was  to  deny  that 
any  obligation  of  the  character  counted  upon  in  the  complaint  was  ever 
ereated  by  the  signing  of  the  instrument,  and  thus  to  traverse  its  essential 
sUttations.    Godidard  v.  FuUon,  21  Gal.  430. 

99.  Where  the  allegations  of  an  answer,  although  stated  in  an  affirmative 
form,  are  in  effect  only  a  denial  of  the  allegations  of  the  complaint,  they  do 
sot  constitute  new  matter  within  the  meaning  of  our  Practice  Act.    Id, 

100.  If  the  answer,  either  directiy  or  by  wav  of  necessary  implication, 
admits  the  truUi  of  all  the  essential  lulegations  of  the  complaint  which  show 
a  cause  of  action,  but  sets  forth  fiicts  from  which  it  results  that,  notwitiistand- 
ing  tiie  truth  of  the  allegations  of  the  complaint,  no  cause  of  action  existed 
in  the  plidntiff  at  the  time  the  action  was  brought,  those  facts  are  new  matter; 
but  if  the  facts  averred  in  the  answer  only  show  that  some  essential  allegation 
of  the  complaint  is  untrue,  then  they  are  not  new  matter,  but  only  a  traverse. 

101.  A  complaint,  in  an  action  to  recover  personal  property,  averred  that 
the  plaintiff  was  the  owner  and  possessor  of  the  property  at  tiie  time  of  the 
taking  by  defendant.  The  answer  denied  this  auegation,  and,  in  addition, 
averred  aflbrmatively  that  the  property  was  at  that  time  owned  and  possessed 
by  a  third  person.  Held,  that  this  averment  was  but  another  form  of  denial, 
and  not  new  matter  which,  under  system  of  replication  formerly  in  force, 
vas  admitted  by  a  failure  to  reply.     Woodvoorth  v.  KnowlUm,  22  Cal.  164. 

102.  New  matter  must  be  specially  pleaded;  and  whatever  admits  that  a 
cause  of  action,  as  stated  in  the  complaint,  once  existed,  but  at  the  same  time 
avoids  it,  that  is,  shows  that  it  has  ceased  to  exist,  is  new  matter.  Coks  v. 
&»%,  21  Cal.  47. 

103.  A  levy  by  a  sheriff  set  forth  in  the  answer  as  a  defense,  is  new  matter. 
ifW/ord  V.  Estudmo,  23  Cal.  94. 

101  "Kew  matter,  defendant  need  not  litigate.— In  ejectment  he  is 
bound  to  bring  forward  all  matter  of  a  strictiy  defensive  character,  or  be  pre- 
dnded  from  again  liti^ting  the  same;  but  he  is  not  bound  to  set  up  or  litigate 
XMw  matter  constituting  a  cause  of  action  in  his  favor.  Ayres  v.  BerSUy, 
»Cal.620. 

105.  Plea  in  abatement — ^A  failure  to  join  may  be  pleaded  in  abatement. 
HTiiAieyv.  Stark,  8  Cal.  514. 

106.  The  non-presentation  of  the  claim  to  the  administrator  is,  in  its  nature 
Mkd  effect,  nothing  more  than  a  matter  of  abatement.  It  defeats  only  the 
plaintiff's  prtaent  right  to  recover,  and  such  an  objection  to  the  coiuplaint 
must  be  made  for  the  first  time  in  the  Court  below.  Berdsch  v.  Porter, 
10CaL555. 

107.  To  support  a  plea  in  abatement,  founded  on  the  pendency  of  a  prior 
Action,  it  is  necessary  to  show  that  process  was  issued  in  such  action.  Primm 
^.  Oray,  10  Cal.  522. 
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108.  Want  of  auilioriiy  in  the  attorney  of  record  to  institate  a  suit  cuinot 
be  pleaded  in  abatement.  The  proper  oonrse,  if  the  salt  were  not  aattioiized, 
i9  for  defendant  to  move  the  Court  upon  affidayite  to  dismiss  the  snit,  upon 
the  ground  that  it  was  not  authorized  by  the  person  in  whose  name  it  ia 
brou^t.  If  the  attorney,  on  such  motion,  and  after  notice  of  it,  fidla  to 
show  his  authority,  the  Court  can  dismiss  tiie  case.  Turner  y.  CanUhen^  17 
Cal.  431. 

109.  Where,  on  a  plea  in  abatement  to  the  entire  action,  that  another  salt, 
for  the  same  cause  of  action,  was  pending  at  the  time  of  suit  brought,  the 

Sroof  shows  that  the  first  suit  is  only  for  part  of  the  same  matter  sacwl  for  in 
le  second  suit,  the  plea  fails.   Thompson  y.  Lycn,  14  Cal.  39. 

110.  Objection  should  be  taken  by  demurrer  or  answer  to  the  misjoinder 
of  parties  defendant.  An  answer  wiU  not  be  treated  as  a  plea  in  abatement 
for  a  misjoinder  of  parties  defendant,  after  the  testimony  has  disclosed  a 
TOoper  cause  of  action  against  them.  Warner  y.  WMaon,  4  Cal.  310 ;  Dutm  y. 
Toter,  10  Cal.  170. 

111.  Matter  in  abatement,  or  which  was  such  at  common  law — as  a  motion 
to  change  the  yenue — must  be  set  up  in  the  answer,  and  with  such  particu- 
larity as  to  exclude  eyery  conclusion  to  the  contrary.  Towns  y.  Randatt,  3 
Cal.  438. 

112.  Whereyer  the  subject  matter  of  the  plea  or  defense  is,  that  the  plain- 
tiff cannot  maintain  any  action  at  any  time,  whether  present  or  futare,  in 
respect  of  the  supposed  cause  of  action,  it  may,  and  usually  must,  be  pleaded 
in  bar ;  but  matter  which  merely  defeats  the  present  proceeding,  and  does 
not  show  that  the  plaindff  is  foreyer  concluded,  should,  m  general,  be  pleaded 
in  abatement.     Henlack  y.  Porter,  10  Cal.  555. 

113.  Pleas  in  abatement  are  not  fayored,  and  the  party  pleading  must  pioye 
his  plea  as  put.     Thompson  y.  Lwrn,  14  Cal.  39. 

114.  A  plea  to  abate  an  action  by  reason  of  another  action  pending  is  not 
good  unless  it  shows  that  the  pending  action  was  brought  for  me  same  cause 
as  the  one  in  which  the  plea  is  interposed.  Oaiaveras  Co,  y.  Brockway,  30 
Cal.  325. 

115.  A  misnomer  of  parties  plaintiff  must  be  objected  to  by  demurrer  or 
answer,  and  cannot,  in  the  absence  of  such  objection,  be  made  a  ground  for 
nonsuiting  such  of  the  plaintiife  as  show  themselyes  entitled  to  recoyer.  Bow 
y.  Bacigaauppi,  21  Cal.  632. 

116.  If  an  answer  sets  up  a  former  suit,  pending  between  the  same  parties,  In 
abatement  of  the  action,  and  has  annexed  to  it  a  copy  of  the  record  of  me  former 
suit,  the  annexation  of  this  copy  does  not  do  away  tbe  necessity  of  a  trial  and 
the  introduction  of  the  record  in  evidence.  Tbe  question  cannot  be  determined 
on  tbe  pleadings,  but  there  must  still  be  proof  of  the  former  suit.  PeopU  y. 
De  la  Ouerra,  24  Cal.  73. 

117.  The  defense  of  a  prior  lis  pendens  is  available  only  where  the  plaintiff,  at 
least,  in  both  actions  is  toe  same.    O'Cojmer  y.  Blake,  29  Cal.  312. 

118.  Pleas  in  Justiflcation. — ^Eyery  sale  of  property  and  personal  chattels 
is  good  between  the  parties,  and  cannot  be  attacked,  except  by  a  creditor  who 
has  recovered  judgment  and  taken  ont  execution  against  the  vendor,  which  has 
been  returned  unsatisfied,  in  whole  or  in  part— with  the  single  statutory  excep- 
tion of  an  attaching  creditor;  and  his  remedy  being  unknown  to  the  oommoa 
law,  he  must  show  affirmatively  that  his  attachment  has  been  properly  i^saed, 
under  the  statute,  before  he  can  attack  the  sale.  Thomburgh  y.  Band,  7  Cal.  554. 

119.  For  such  a  purpose  the  writ  of  attachment,  coupled  with  proof  of  the 
debt,  is  inadmissible  in  proof,  without  introducing  the  affidavit  and  other 
requisites  to  the  issuing  of  the  writ    Id. 

120.  If,  in  justification  by  the  sheriff  under  an  attachment,  judgment  and  ex- 
ecution, it  be  necessary  to  aver  in  the  answer  that  the  writs  of  attachment  and 
execution  were  returned  executed  by  the  sheriff,  still  the  omission  of  this  aye^ 
ment,  though  it  might  have  been  ground  of  demurrer,  was  no  ground  for  reject- 
ing all  evidence  under  such  justification.     Walker  v.  Woods,  15  Cal.  66. 

121.  An  officer,  in  order  to  justify  the  seizure  of  property  in  the  possession  of 
a  stranger  to  the  writ  which  he  has  executed,  must  plead  specially  such  justifi- 
cation.    He  cannot  justify  under  a  general  denifu  of  the  allegations  of  the 
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complaint  Gkutr  t.  CBfi,  10  Gal.  303.  See  Coles  t.  SouMn/*  ^^  ^<^*  ^7, 
vbere  the  authoritiefl  are  collected  and  commented  on. 

122.  b  an  action  bronght  against  a  BherifT  for  property  attached  by  h!m,  be 
nay  plead  the  property  to  have  been  in  poflsession  of  the  defendant  in  the  soit 
Id  sach  a  case,  it  is  not  neceasary  that  the  defendant  should  specfailly  plead  want 
of  notice  and  demand  iix  order  to  make  such  a  defense.  KiUey  v.  ScarmUli  12 
Oil.  7a 

123.  Where  a  miner  enters  upon  land  in  the  possession  of  another,  claiming 
flieiiffht  to  enter  for  mining  pnrposes,  he  must  justify  his  entry  by  showing: 
first,  that  the  land  is  public  land;  second,  that  it  contains  mines  or  minerals; 
fliird,  that  he  enters  for  the  bona  fide  pujpoBe  of  mining;  and  such  justifica- 
flon  must  be  afBrmatiTely  pleaded  in  me  answer,  witii  a&  the  requisite  aver- 
nenti  to  show  a  light,  under  the  statute  or  by  law,  to  enter.  Lerux  t.  Victor, 
17  Cal.  271. 

124.  In  an  action  of  repleTin  against  a  sheriff,  be  must  justify  not  only  witii 
llije  execution,  but  with  the  judgment  itself,  whenerer  he  ^es  proper^  which 
IS  in  the  possession  of  a  stranger  to  the  writ;  or,  in  other  words,  w^eneyer 
the  B^anffer's  possession  is  such  as  would  prevent  the  debtor  himself  from 
retaking  uie  possession.    Knox  y.  MarshaUt  i9  Gal.  617. 

125.  An  answer  justifying  a  trespass  on  the  ground  of  official  duty  should 
aver  that  the  defendant  is  an  officer,  and  what  his  official  duty  is.  If  there 
atie  otiier  defendants,  and  the  answer  is  intended  to  apply  to  them,  it  should 
state  that  they  entered  in  aid  of  the  officer.    Pico  y.  Colimas,  32  Gal.  578. 

126.  Where,  in  an  action  against  the  sheriff  for  taking  goods,  he  justifies 
under  an  attadunent  against  a  third  p^son,  it  is  not  necessary  that  his  answer 
ahoold  set  forth  minutely  eyery  fact  relating  to  the  attachment  suit.  An 
aaswer  whidi  stated  the  time  of  commencement  of  the  action,  the  names  of 
parties,  the  Gourt,  and  that  the  goods  were  taken  by  yirtue  of  a  writ  of  attach- 
ment issued  thereon,  held  to  be  sufficient.     Towdy  y.  EUiSy  22  Gal.  650. 

127.  An  answer  justi^ng  the  seizure  of  personal  property  by  yirtue  of  a 
wnt  of  attachment  issued  Mfainst  a  person  other  than  the  plaintiff,  does  not 
state  fiMts  constitoting  a  derouse,  if  it  fails  to  allege  that  the  defendant  in  the 
attachment  suit  was  the  owner  of  the  property.  Sit^iardaon  y.  Smith,  29  GaJ« 
529. 

126.  In  an  action  against  a  sheriff  for  a  violation  of  his  duty  in  the  service 
of  an  attadunent*  if  he  relies  on  matters  occurnng  after  its  issuance  and 
opeoating  as  a  dissolution  of  the  same,  such  matter  must  be  specially  plcMided. 
MDC<mb  v.  JBeed.  28  Gal.  281. 

129.  Wbat  most  bo  specially  pleaded. — ^Abandonment  of  land  need  not 
be  pleaded,  where.     TTtZson  v.  CUavdand,  30  Gal.  192. 

130.  Abandonment  was  afBimatiyely  averred  by  the  defendant  in  8i,  John 
T.  KSdd,  26  Gal.  266. 

131.  Abatement.  Tboms  v.  SandaU,  8  Gal.  4i8.  ffenisch  y.  Porter,  10  GaL 
6S5. 

132.  Another  action  pending  was  pleaded  in  the  case  of  O^Cormer  y.  Blake, 
29  Gal.  314.  Calaverae  Co.  y.  Brockway,  30  Gal.  325.  See  post,  "plea  in 
abatement; "  natt,  $  46. 

133.  Accord  and  satisfaction.  Coka  v.  Saulsby,  21  GaL  47.  Piercu  y.  Sabin, 
10CaL30.  ^  » 

131  Attaclunent.— See  onfe,  ^  pleas  in  fiuHficationr 

135.  Gomposition  with  creators.    Smith  v.  Owens,  21  Gal.  11. 

136.  Gounter-claim  should  be  pleaded.    Hicks  v.  Oreen,  9  Gal.  74. 

^  137.  Disclaimers.— 14  GaL  57^  Post,  $255.  An  answer  which  disclaims  all 
interest  in  the  land  in  dispute,  except  such  as  Uie  defendant  may  have  under 
the  homestead  law,  hj  virtue  of  the  dedication  of  t^e  land  to  homestead  uses 
by  himself  and  wife,  is  not  a  disclaimer.     De  Uprey  v.  De  Uprev,  27  Gal.  831. 

138.  Equitable  titles,  defenses  and  estoppels.  Bee  post,  **equi£ahle  defenses," 
Ko.  255.  Clarke  y.  Bvber,  25  Gal.  597.  Carpentier  v.  The  City  of  Oafdand,  30 
Cal.  439.  Flandreau  v.  Downey,  23  Gal.  854.  Blum  y.  Bobertson,  24  Gal.  146. 
i>oumery.  Smith,  24 Gal.  124. 

139.  Estoppels  must  be  speoiaUy  stated  in  the  answer.  Clarke  v.  Sltber, 
25  Cai.  693. 
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140.  A  estoppel  by  deed  or  matter  of  record  should  be  pleaded  as  sucIl, 
where  there  is  an  ox>portamt^  to  plead  it.  Where  no  opportxmity  to  plead  it 
oocnrs,  it  is  conolnsiTe  as  evidence.    FUxndrtau  v.  Downey,  23  Cal.  354. 

141.  Eviction  of  the  tenant  must  be  set  np,  when.  Piercy  v,  Sabiny  10 
Gal.  30. 

142.  Execution.    See  ante,  "Fleas  in  justification." 

143.  For  fixtnre  of  mining  claims.  Wiseman  y.  McNuUy,  25  GaL  230; 
DiOch  Flat  Co,  t.  Mooney,  12  Gal.  534. 

144.  Former  recovery.  Vance  v.  OUnger,  27  Gal.  358;  MarshaU  v.  Shafter, 
32  Gal.  176. 

145.  Fraud,  etc.  People  y.  Supervisors  of  San  Francisco,  27  Gal.  656;  see 
iws*  "Fraud"  No.  1. 

145.  Grant  of  an  easement  or  servitude.  American  Co,  t.  Bradford,  27  CaL 
368. 

147.  Interventions.    See  $  661. 

148.  Justification.  Totcdy  v.  EUis,  22  Gal.  650;  see  ante  "  Pleas  in  justifi- 
cation.^ 

149.  Misjoinder  of  parties  plaintiff,  owing  to  matters  which  have  occurred 
pending  the  action,  must  be  taken  by  supplemental  answer,  or  it  is  waived. 
CaldenjDood  v.  Pyser,  31  Gal.  333;  Barstow  v.  Needman,  Oct.  T.  1867. 

150.  Negligence  and  want  of  skill. — Suit  by  an  attorney  on  a  quankmn 
vakbarU,  for  professional  services.  Heldf  that  negligence  and  want  of  skUl 
need  not  be  set  up  in  the  answer.     Bridges  v.  Paige,  13  Gal.  640. 

151.  New  matter  must  be  specially  pleaded.  Coles  v.  Souisby,  21  Gal.  47, 
and  authorities  tiiere  cited. 

152.  New  matter  occurring  after  issue  joined  must  be  set  up  by  supple- 
mental answer.  Jessup  v.  King,  4  Gal.  331;  see  post,  No.  172  "  Supplemental 
answer." 

15a  Payment.  Coles  v.  Soulsby,  21  Gal.  47;  Id.  71.  In  Frisk  v.  Caler  (21 
Gal.  71)  it  is  held  that  a  plea  of  payment  is  not  new  matter,  and  in  FaircMld 
T.  AmiSaugh  (22  Gal.  575)  the  Gourt  say  it  follows,  that  it  is  not  necessary  to 
set  it  up  as  a  special  defense  in  the  answer.  [This  doctrine  is  contrary  to 
what  was  assumed  to  be  the  rule  by  Field,  G.  J.,  in  Oreen  v.  Palmer,  15  Gal. 
417,  and  by  Burnett,  J.,  in  Piercyv.  Sabin,  10  Gal.  27,  and  to  the  current  of 
authorities  in  New  York  and  elsewhere.  Neither  payment  nor  part  payment 
can  there  be  given  in  evidence  under  the  general  issue.  Yooh's  N.  Y.  Gode, 
8  ed.,  274;  Id.,  284  (b.);  Yansantword's  PI.  454;  see  10  Gal.  30.] 

154.  Plaintiff,  not  the  real  party  in  interest.    See  ante,  $  4. 

155.  If  the  complaint  in  a  suit  on  a  note  avers  that  the  defendants  made 
and  delivered  the  note  to  the  plaintiff,  and  that  the  plaintiff  is  still  the  owner 
and  holder,  the  allegation  that  the  plaintiff  is  the  owner  and  holder  is  but  a 
conclusion  ot  law,  and  an  answer  denying  it,  but  admitting  the  other  allega- 
tions of  the  complaint,  raises  no  material  issue.  Wedderspoon  v.  Rogers,  32 
Gal.  569. 

156.  Such  answer  should  be  stricken  out  on  motion  as  irrelevant,  and 
plaintiff  is  entitied  to  judgment  on  the  pleadings,  even  if  there  is  an  aver- 
ment in  it,  that  the  action  is  not  prosecuted  in  the  name  of  the  real  party  in 
interest,  and  that  another  person  own  the  note.  Id.  Yooh's.  N.  x.  Gode, 
(8th  edO  282  (0.) 

157.  Release.     Turner  v.  Caruthers,  17  Gal.  431 ;  Coles  v.  Soulsby,  21  Gal.  50. 

158.  Statute  of  Frauds.    Osborne  v.  EndiooU,  6  Gal.  149. 

159.  Statute  of  Limitations.  See  post,  **  SUikUe  of  jAmitatUms  f**  see  ank 
i  40,  note  "Statute  of  Limitations." 

160.  Subsequentiy  acquired  titie  by  defendant  in  ejectment.  Moss  v.  Shear, 
30  GaL  468. 

161.  Transfer  of  titie  by  plaintiff.    Id, 

162.  Tax  titles  most  be  pleaded.    Russell  v.  Mann,  22  Gal.  132. 

163.  Tax  titles  accruing  after  action  commenced,  most  be  pleaded  in  a  sup- 
plemental answer.  McMinn  v.  O'Connor,  27  Gal.  246.  See  pcai,  §  46,  '*  supple- 
mental answer." 

164.  Title  in  tbe  defendant  need  not  be  pleaded,  and  may  be  given  in  under 
a  denial  of  plaintiTs  titie.    Marshall  v.  Shafter,  32  Gal.  176. 
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1S5.  rnworkmanlike  manner  of  doing  work.    KendaU  ▼.  VaUejo,  1  Gal.  371. 

161  Want  of  capacity  in  a  plaintiff  to  sue.  California  Steam  Navigation  Co, 
T.  WrighU  8  Cal.  585. 

1C7.  That  items  in  an  account  stated  are  overcharged.  TBrry  y.  SicJderj  13 
Gal.  427. 

163.  Generally. — In  an  action  for  damages,  for  diversion  of  water  of  plain- 

wiiere  defendants  plead  the  general  issue,  it  is  not  competent  for  the 

defense  to  prove  that  a  prior  claim  to  the  water  exists  in  a  third  party.   Snch 

la  defense  should  have  been  specially  pleaded,  and  the  third  party  made  a  party 

\io  the  action.    Httmpreyes  v.  McCuh,  9  Cal.  59. 

169.  In  an  action  against  a  sheriff  for  refusing  to  levy  an  attachment  on  cer- 
[tun  property  as  belonging  to  the  attachment  debtor,  testimony  that  the  prop- 
erty bad  been  claimed  by  a  third  party,  and  the  right  of  property  tried  before  a 
dierilTB  jury,  and  decided  in  favor  of  claimant,  is  irrelevant  and  inadmissible, 
vheo  those  facts  have  not  been  set  up  as  new  matter  of  defense  in  the  answer. 
Skimg  V.  PaOarsaa,  6  Gal.  156. 

170.  Where  the  pleadings  are  verified,  every  matter  of  defense,  not  directly 
roponaive  in  the  allegations  of  that  complaint,  must  be  set  up  in  the  answer. 
Teny  v.  Sickks,  13  Cal.  427. 

171.  Wherever  the  subject  matter  of  the  plea  or  defense  is,  that  the  plaintiff 
eaiuiot  mamtain  any  action  at  an^  time,  whether  present  or  ftiture,  in  respect 
of  the  sopposed  cause  of  action,  it  may,  and  usually  must,  be  pleaded  in  bar ; 
bot  matter  which  merely  defeats  the  present  proceeding,  and  does  not  show  that 
fte  plaintiff  is  forever  concluded,  should,  in  general,  be  pleaded  in  abatement 
EenUch  V.  Porter,  10  Cal.  555. 

172.  Sapplemental  answer.— Evidence  of  the  discharge  of  the  debt  sued 
on,  by  transactions  subsequent  to  tiie  filing  of  tiie  answer,  is  admissible  only 
under  the  plea  of  payment  puts  darr^  eoTUtnitanoe.  Jessup  v.  JTtn^,  i  Cal 
S31. 

173.  The  objection,  if  it  be  one.  that  there  is  a  misjoinder  of  parties  plaintiff, 
oving  to  the  matters  which  have  occurred  pending  the  action,  must  be  taken 
by  a  supplemental  answer,  or  it  is  waived.    Calderwood  v.  Pyser,  31  Cal.  333. 

174.  If  the  defendant  in  an  action  to  recover  possession  of  real  estate  has 
te^nired  title  to  the  demanded  premises  pending  the  litigation,  evidence  of 
this  fact  cannot  be  introduced,  unless  it  is  pleaded  as  a  defense  in  a  supple- 
mental answer.    McMinn  v.  O'Connor^  27  Cal.  246. 

175.  In  actions  to  recover  lands  tiUe  acquired  by  defendants  pendente  lUe, 
and  other  matters  of  defense  arising  subsequent  to  me  commencement  of  the 
nit,  must  be  set  up  by  a  supplemental  answer  in  the  nature  of  a  plea,  puis 
iarrdn  eonUnuanoe.    Moss  v.  Shears  30  CaL  468. 

176.  The  defendant  cannot  prove,  on  the  trial  of  an  action  of  ejectment  for 
the pmpose  of  showing  that  plaintiff's  light  of  possession  has  terminated, 
ihat  since  the  action  was  commenced  plaintiff  has  conveyed  the  land  to  an- 
otha*  person,  unless  the  fact  of  such  conveyance  has  been  set  up  in  the 
oridnal  or  a  supplemental  answer.    Id. 

177.  New  matter  must  be  specially  pleaded;  and,  in  ejectment,  a  transfer  of 
title  by  the  plaintiff,  or  a  title  acquired  by  defendant,  pending  the  action, 
must  bie  pleaded  by  supplemental  answer,  or  it  cannot  be  given  in  evidence. 
H    See  aiUe,  No.  163.    See  §  67,  post.    Also  $  68,  No.  89. 

178.  Cmnn  complaint    See  post,  $50. 

179.  Bqinitalde  ttdea,  how  pleaded.— The  Court,  and  not  the  jxurv,  must 
pass  upon  the  equitable  title  set  up  in  the  answer,  and  it  must  be  sufficiently 
pleaded  to  warrant  the  Court  in  granting  a  decree  which  will  estop  the  further 
Prosecution  of  the  action.  Dotoner  v.  Smith,  24  Cal.  114;  Argvmo  v.  Edinger, 
10  Cal.  150;  Lestrade  v.  Barth,  19  Cal.  660;  Patterson  v.  Ely,  19  CaL  28; 
Mgtrade  v.  Mvarphy,  Id.  248;  Meador  v.  Parsons,  Id.  294;  Blum  v.  Bcbertscn, 
U  ObL  124;  Da&vs  v.  IMvs,  26  Cal.  38;  Clarke  v.  Huber,  25  Cal.  593. 

180.  Several  defeiMea>  when  may  be  united. — See  post,  $  49. 

ISt  AHegattomi  In  the  complaint,  when  and  where  not  admitted. — 
fleet65,  pok 
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182.  Unless  the  answer  denies  the  allegations  of  the  oomplaiiit,  they  an 
admitted  without  farther  proof,  and  oonstitate  conclnsiYe  eridenoe  oi  die 
extent  of  the  damages  claimed.    Patterson  y.  Ely,  19  Oal.  28. 

183.  The  failnre  to  deny  a  material  averment  is  an  admission  of  the  &eti 
contained  in  such  averment,  and  such  admission  is  condosive  against  ihe 
pleader.    Burke  y.  Jhble  Movmtain  Co.,  12  Gal.  403. 

184  Under  oar  practice,  and  that  of  the  common  law,  a  specific  denial  of 
one  or  more  allegations  is  held  to  be  an  admission  of  all  others  vreU  pleaded. 
J)e  Ro  Y.  Cordes,  4  Gal.  117. 

185.  An  admission  by  an  attorney  of  record  of  the  corredaiess  of  an  amonift 
dne,  for  which  judgment  is  taken,  when  not  done  in  fraud  of  Ihe  rights  of  his 
dient,  destroys  ti^e  effect  of  a  denial  in  an  answer.  Taylor  y,  Rcmdau,  5  Gal.  79. 

186.  An  answer  under  our  statate  is  not  proof  for  defendant,  but  an  admis^ 
sion  in  the  answer  of  a  fact  stated  in  the  complaint  is  oondusiTe  eYidenoe 
against  him.    Slankman  y.  VaJH^o,  15  Gal.  638. 

187.  Where  the  admissions  in  an  answer  negative  its  general  diBiiiaK  the 
latter  may  be  disregarded,  and  judgment  asked  upon  the  foimer,  where  the 
complaint  is  verified,  and  tiie  answer  consists  of  such  admissions  and  deniaU 
Fremont  v.  Seals,  18  Gal.  433. 

188.  When  the  action  is  upon  an  account^  and  defendant  in.  his  answtr 
avers,  in  the  form  of  reasons,  for  refusing  payment  when  the  account  was  pre- 
sented to  him  before  suit,  that  the  principal  portion  was  composed  of  items 
for  printing  done  for  clients,  for  whicn  he  never  became  personally  bound,  and 
that  the  portion  for  which  he  was  personally  liable  "  has,  to  the  best  of  his 
knowledge  and  belief,"  been  paid  and  satisfied,  and  therefore  he  pleads  pay- 
ment of  the  same:  Hddy  that  this  is  in  substance  a  denial  of  indebtednev 
for  a  portion  of  the  account,  and  a  plea  of  payment  for  the  balance;  and  that 
it  is  in  effect  an  admission  as  to  that  balance  of  an  original  liability,  and 
throws  the  burden  of  establishing  payment  upon  the  defendant.  CaulfifM  v. 
Sanders,  17  GaL  569. 

189.  The  failure  of  a  defendant  to  deny  the  charges  in  a  complaint,  makinfC 
outaprima/oote  case  for  the  pi  aintiilB.  will  throw  the  omts  on  defendant  ia 
proving  bis  affirmative  allegatioas.     Thompson  v.  Zee,  8  GaL  275. 

190.  The  defendant  in  his  answer  is  required  to  deny  only  the  material 
allegation?  of  the  complaint.    BacouUlat  v.  Bene,  32  GaL  450. 

191.  Evidence  should  not  be  alleged  in  a  complaint.  Averments  of  mere 
evidence  are  not  admitted  by  failure  to  deny  them  in  the  answer.    Id, 

192.  If  the  complaint  is  sworn  to,  a  general  denial  in  the  answer  adnuts  all 
its  material  allegations.    Pico  v.  Golimas,  32  Gal.  578. 

193.  If  the  complaint  in  an  action  to  obtain  a  divorce  avers  the  marriage  of 
the  pUintiff  and  defendant,  and  the  answer  does  not  deny  the  averment,  it  is 
an  admission  of  the  fact  for  the  purposes  of  ^e  trial,  and  the  marriage  need 
not  be  proved.    Fox  v.  Fox,  25  Gal.  587. 

194.  Proceedings  which  are  void  by  reason  of  the  infirmity  of  the  statute 
under  which  they  are  had,  are  not  cured  by  an  averment  in  a  complaint  thai 
they  were  duly  and  legally  had;  and  a  failure  to  deny  the  averment  in  the 
answer  is  not  an  admission  uiat  the  proceedings  were  valid  or  legal.  Peopte 
T.  Hastings,  29  Gal.  449. 

1^6.  Allegatioiis  not  denied^  deemed  tx>  be  tme.— See  pod,  \  65. 

196.  Effect  of  admlBSionfl,  or  want  of  denials. — ^The  intent  of  the  statate 
is  fiilly  carried  out  by  excluding  parol  testimony  to  contradict  a  deed ;  bat 
where  parties  admit  the  real  facts  of  the  transaction  in  their  pleadings,  tiieee 
admissions  are  to  be  taken  as  modifications  of  the  instrument  Zee  v.  FSjom,  S 
Gal.  424. 

197.  No  proof  is  required  of  fiicts  admitted  or  not  denied.  SaUerson  v.  f  ^* 
19  Gal.  28. 


198.  Answer  mnst  be  ooneistent — ^Where  an  amended  answer  is  coi  . 
In  itself,  and  is  inconsistent  with  the  original  answer,  the  two  cannot  stand 
together.    KuhUmd  v.  Sedgwick,  17  Gal.  123. 

199.  A  sworn  answer  must  be  consistent  in  itself,  and  must  not  denv  in  one 
sentence  what  it  admits  to  be  true  in  the  next.    Eensiey  v.  Tartar,  14  Oal*  50& 
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200.  If  a  fiict,  which  is  directly  aveired  in  one  part  of  a  yerified  pleading,  is 
in  taother  part  directly  denied,  wheUier  it  be  in  the  statement  of  several  oanaea 
of  a^on  in  a  complaint  or  of  several  defenses  in  an  answer,  the  party  veri^ 
ffiag  it  is  guilty  c^  peijory,  and  on  the  trial  that  averment  which  bears  most 
itrongly  against  the  pleader  will  be  taken  as  true.    BeU  v.  Browne  22  Cal.  671. 

201.  If  no  objection  be  taken  to  an  answer,  bv  a  motion  to  strike  out,  or  by 
demurrer  which  sets  up  inconsistent  defenses,  defendant  may  on  the  trial  rely 
on  any  one  of  snch  defenses  Klink  v.  Cohen,  13  CaL  623 ;  IJridias  v.  MomUf 
25  Cal.  35.    See  jpose,  {  49. 


202.  What  filing  an  samweK  wahraab— The  answer  of  the  defendant  waives 
fke  alleged  error  as  to  the  change  of  parties,  whereby  the  name  of  such  defend- 
ant has  been  snbatitated  for  that  of  another,  withoat  notice.  SmWi  v.  Curtis^ 
T  Cal.  5S4. 

203.  An  answer  is  a  waiver  of  a  demorrer  previously  interposed.  Piaree  v. 
ifinluni,  1  Gal.  470. 

204.  An  answer  to  a  complaint,  after  dem,arrer,  overrules  the  demurrer, 
BrwksY,  Minium,  1  Cal.  48]. 

205.  Where  a  demurrer  to  the  complaint  is  put  in  aAd  overruled,  and  the 
defendant  then  answers,  the  answer  i»  a  waiver  of  the  demurrer.  DeBocm  v. 
Firiflsfly,  1  Cal.  206. 

206.  A  complaint  in  an  action  to  set  aside  a  judgment  which  contains  no 
STezment  showing  that  relief  could  not  have  been  obtained  on  motion,  may 
be  demmrable,  but  if  defendant  fails  to  demur  an  answer  on  the  merita,  an4 
the  tact  supplying  the  defeot  appear  in  the  record,  the  objection  is  waived. 
BSkni  T.  Kreuiz,  20  Cal.  109. 

207.  If  a  complaint  to  ^uiet  title  avers  plaintiff's  possession,  and  the  answer 
admits  the  averment,  this  admission  is  not  avoided  by  a  special  averment 
that  plaintiff  obtained  possession  by  collusion  with  defendant  s  tenant.  i2eed 
T.  CoidmBOod,  32  Cal.  109. 

20B.  Anawor  to  oaa  of  two  oonntSk — ^If  the  complaint  contains  two 
sosnts,  and  the  answer  takes  issue  on  the  allegations  of  one  only,  plaintiff  is 
entitled  to  judgment  on  the  other.    LfffingwfU  v.  Oreffing,  31  Gal.  231. 

309.  Omimrion  to  plead  a  defense  specially  is  not  cured  by  the  intro- 
dnctian  of  evidence  without  objection  in  support  of  it.  Sviiih  v.  Otoen,  21 
CaL  11 ;  McComb  v.  Beed,  28  GaL  289. 

210.  Where  an  equitable  estoppel  «n  paia  is  not  properly  pleaded,  but 
on  the  trial  evidence  is  introduced  without  objection,  in  the  same  manner 
u  if  it  had  been  ^ro^rly  pleaded,  and  a  verdict  is  rendered  upon  the  evi- 
doiee,  without  objection,  the  objection  to  the  pleading  will  be  deemed  waived, 
tad  the  case  will  be  considered  as  though  die  estoppel  had  been  properly 
pleaded.    Davis  v.  Davis,  26  Gal.  Sa 

211.  Irrelevant,  redundant;  snperfloos  and  JmTnatarial  matter,  does  not 
nqmre  an  answer,  and  may  be  stricken  out.    See  post,  $  50  and  note. 

212.  Answer,  ewashre,  how  determined.— In  order  to  determine  whether 
the  denials  of  an  answer  are  evasive,  each  separate  denial  of  each  separate  al- 
legation must  be  taken  by  itself.  If  the  answer  to  a  particular  allegatioa  i»  a 
deinal  of  it,  and  there  ia  no  admisraon  in  the  answer  inconsistent  with  this 
denial,  an  issue  is  fairly  mads.    .Sacoui^  v.  Bene,  32  Gal.  460. 

213.  Defense,  whether  legal  or  equitable,  how  determined.— Whether 
an  answer  states  a  purely  legal  or  an  equitable  defense  must  be  determined 
by  the  answer  itself,  and  not  from  the  findings  of  the  Court.  Bodely  v.  Fergur 
IQR,  30  CaL  511. 

214.  ffflsjoinder  of  parties.— Objection  should  be  taken  by  demurrer  or 
ttiswer  to  the  miijoinder  of  parties  defendant*  An  answer  will  not  be  treated 
IS  a  plea  in  abatement  for  a  misjoinder  of  parties  defendant,  after  the  test!- 
Bony  has  disclosed  a  proper  cause  of  action  against  them.  Warner  v.  WUson, 
4CaL3l3. 

215.  Where  two  are  Joined  as  plaintiff  in  an  action  for  the  recovery  of  poB- 
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Besaion  of  land,  a  denial  in  the  answer  that  the  ]»1aintiife  were  in  poBseaeian 
of  the  land  does  not  present  the  is^ne  of  a  misjoinder  of  either  of  the  plain* 
""      OUlmanr,  Sigman,  29  Gal.  637;  see  ante,  I  40,  noie,  sab.  4. 


216.  Noi^oinder  of  pcurtieo.— There  are  two  ways  of  taking  advantage  of 
nonjoinder  of  parties  plaintiff  in  an  action  of  troTer,  or  apportionment  of 
damiages,  when  the  defect  .does  not  appear  wj^n  the  face  oi  the  complaihi; 
and  these  are,  at  law,  either  bv  answer  at  the  trial;  and  in  equity,  by  answer 
or  demnrrer.     WhUniy  y.  Stark^  8  Gal.  516;  see  ante,  ^  40,  note,  sub.  4. 

217.  MJi^joinder  of  aotiooB. — ^If  seyeral  causes  of  action  are  impropetlj 
united  in  the  same  action,  the  objection  must  be  taken  either  by  demurrer  or 
answer,  or  it  will  be  deemed  to  have  been  waived.  Mauxmdraif  y.  Simmomt 
1  Gal.  395;  see  amU,  $  40,  note,  sub.  6. 

218.  Answer  not  to  be  evidence. — ^An  answer  responsive  to  and  d6n3rinfr 
the  charges  in  a  bill  of  equity  is  not  evidence  for  the  defendant,  though  the 
bill  be  sustained  by  one  witness  only.    Ooodtoin  v.  Hammondj  13  Gal.  1&. 

219.  The  equity  rule  requiring  two  witnesses  to  controvert  an  answer  under 
oath,  does  not  prevail  in  this  Btate.  The  answer  is  only  a  pleading,  and  is 
not  evidence  for  defendant.  Bostic  v.  Lave,  16  Gal.  69;  ikofucman  v.  VaU^, 
15  Gal.  638. 

220.  An  answer  under  our  statute  is  not  proof  for  defendant,  but  an  admis- 
sion in  the  answer  of  a  fact  stated  in  the  complaint  is  conclusive  evidence 
against  him.    Blankman  r.  Vaikfo,  15  Gal.  638. 

221.  "What  may  be  proven  under  a  general  or  specific  denial — ^That 
the  overflow  or  leakage  was  oocasioned,  not  by  the  acts  or  negligenoe  of  the 
defendants,  but  by  the  acts  or  negligence  of  another,  was  matter  of  denial 
simply,  not  new  matter  of  defense,  to  be  proved  only  when  defendants  opened 
their  case.    Jcuikson  y.  Fkather  River  Waier  Co.,  14  Gal.  18. 

222.  Where  plaintiff  avers  defendant  is  indebted  to  him  for  cattle  sold  and 
delivered,  and  the  answer  denies  the  averment,  the  defendant  may  show  any- 
tiiing  disproving  the  contract  as  averred,  as  that  another  party,  who  in  fact 
sold  the  cattle,  sold  them  as  his  own,  and  not  as  the  agent  of  plaintiff,  or  that 
defendant  was  not  to  pay  until  the  cattle  were  fattened  and  slaughtered. 
Bonokws  Y.  Borland,  14  Gal.  413. 

223.  Defendant  may  prove  an  eviction  on  a  claim  for  rent  in  arrear,  under 
the  plea  nil  def>U,  or  general  denial.  McLaren  v.  tipaulding,  2  Gal.  510;  OYer- 
ruled  in  Piercy  v.  Tb^n,  10  Gal.  80,  and  oonsequenUy  an  eviction  must  be  set 
up  in  the  answer. 

224.  Cross  demands.— See  post,  $  48. 
.225.  Counter  claim— See  posi,  $  47. 

226.  Conditions  precedent;  how  pleaded.— See  pod,  $  60. 

227.  Material  allegation.— See  po<  (  66. 

228.  Written  instrument,  when  deemed  admitted.— See  posi,  }  54. 

229.  Answer,  bow  construed.— See  post,  §  70. 

230.  Defects^  to  be  disregarded.— See  post,  $  71. 

231.  Time  to  answer  may  be  enlarged.— See  post,  %  68. 

ANSWER  nr  SPECIAL  CASSa 

232.  Bankruptcy. — ^The  answer  to  a  suit  on  a  note  set  up  defendant's  dis> 
oharee  in  insolvency.  Plaintiff  demurred  to  the  answer  on  the  gn>und  that 
it  did  not  allege  that  the  note  was  described,  set  forth  or  included  in  defend- 
ant's schedule.  Held,  that  the  demurrer  was  not  well  taken;  that  under  sec* 
tion  fifty-nine  of  the  Practice  Act,  it  was  sufficient  to  allege  in  the  answer  that 
a  judgment  had  been  duly  rendered  discharging  defendant  £rom  the  demand 
sued  on;  and  that  whether  the  demand  were  simLciently  described  was  matter 
of  evidence,  to  be  determined  at  the  trial  by  inspeotion  of  the  record.  Bntr' 
aoom  Y.  Tower,  17  Cal.  518. 
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S33.  BiDs  Off  exchange  and  promiflsary  notes.— The  failore  to  make 
neaentment  at  thQ  place  named  wonld  not  discharge  the  debt,  but  oonld  only 
oe  pleaded  in  defense  as  to  the  question  of  costs  and  damages.  Mtn^gcmnery 
▼.  Tm,  11  Cal.  307. 

234.  A  copy  of  the  note  sued  on  being  attached  to,  and  made  a  part  of,  the 
eofmplaint,  tne  answer,  not  yerified,  admits  the  gennineness  and  dne  execution 
of  the  note,  and  entitles  the  plaintiff  to  judgment  Horn  y.  VoUxmo  Water 
Cmpami,  13  Cal.  62. 

235.  An  answer  to  a  suit  on  a  xnromissory  note  by  the  assignee,  which  sets 
imascne  defense:  first,  that  the  note  was  made  payable  to  order,  and  was 
afterwards  firandnlently  altered  by  inserting  the  word  **  bearer  "  in  lien  of  the 
word  "order;"  second,  that  the  defendant  paid  the  note  before  assigmnent; 
tiuid,  note  was  assigned  to  plaintiff  after  matniity,  eta  Hdd,  not  fatally 
defective.    Sherman  y.  BoBberg,  11  Gal.  38. 

236.  Where  a  promissory  note  is  signed  by  two  persons  in  the  same  man- 
ner, with  nothing  on  the  face  of  the  note  to  show  that  one  was  merely  a 
surety,  he  cannot  set  up  in  defense  that  he  was  snch,  and  that  the  plaintiff 
liad  not  sned  in  dne  time,  and  had  given  no  notice  of  demand  and  protest. 
Sriim'  y.  Mills,  9  Cal.  21. 

237.  In  a  snit  on  a  note,  the  complaint  containing  the  note  or  a  copy,  a 
denial  of  indebtedness  is  no  denial  at  all.    Kvniuy  y.  Osborne,  14  Gal.  112. 

^.  Where,  in  an  action  on  a  lost  note,  a  yerified  complaint  idleges  that 
<m  a  ]^articnlar  day  the  note  in  question  was  made  by  defendant,  and  delivered 
to  plaintiff,  an  answer  denying  the  maldn^  and  delivery  of  the  note  on  the 
day  mentioned  is  insnfiicieut.  Such  denial  does  not  reach  the  substantial 
matter  of  &e  ayerment,  and  only  raises  an  immaterial  issue  as  to  time. 
Castro  Y.  Wdmore,  16  Cal.  379. 

239.  Where,  in  an  action  on  a  lost  note,  the  complaint,  yerified,  alleges  the 
loss,  stating  particularly  the  circumstances  thereof,  an  answer  denying  that 
the  note  was  lost  as  alleged  does  not  put  in  issue  the  fact  of  loss,  which  is  the 
sist  of  the  ayerment,  but  only  the  circumstances  of  the  loss,  which  are  col- 
lateral and  inunaterial.    Id, 

210.  Snit  on  a  promissory  note  made  by  defendants.  The  complaint,  not 
terified,  set  out  the  note,  and  ayers  assignment  thereof  by  |>ayee  to  plaintiff. 
Answer,  general  denial.  Held,  that  the  answer  does  not  admit,  but  denies  the 
assignment,  and  hence,  the  plaintiff  must  proye  it,  and  is  not  entitled  to  judg- 
ment on  the  pleadings.    SasUngs  y.  DoOarfade,  18  Gal.  390. 

211.  In  defense  to  an  action  on  a  promissory  note,  it'is  not  sufficient  to 
plead,  in  general  terms,  want  of  consideration,  and  that  the  note  was  obtained 
uj  fraud;  tiie  answer  should  set  out  the  droumstances  under  which  the  note 
vas  given,  and  point  out  the  facts  which  constitute  the  fraud.  Ovshee  y.  Lea- 
vitt.  5  Cal.  160. 

242.  It  is  not  a  good  plea  to  allege  that  a  note  sued  on  is  the  property  of 
•Bother,  and  not  Si  the  plaintiff,  without  showing  some  substantiai  matter  of 
defense  against  the  one  asserted  to  be  the  owner,  and  which  could  not  be  set 
vp  against  the  plaintiff.    Id. 

243.  In  an  action  on  a  promissory  note  by  a  special  indorsee  against  the 
■ttker,  the  plaintiff  must  proye  at  the  trial  the  genuineness  of  the  indorse- 
iBents,  althouA^  the  defendant  has  not  denied  their  genuineness  under  oath. 
Orogan  y.  BuMe,  1  GaL  158 — ^reconsidered  and  affirmed  in  Id.  193. 

244.  If  the  complaint  in  an  action  by  the  assignee  of  a  promissory  note 

r  ist  the  miJcer  ayers  that  the  note  was  assigned  to  the  plamtiff  for  a  yalu- 
oonsideration  before  maturity,  and  is  sworn  to,  an  answer  which  denies 
M  the  note  was  fiir  a  yaluable  consideration  indorsed  and  delivered  by  the 
payee  to  the  plaintiff  before  maturity,  or  at  any  other  time,  does  not  put  in 
Me  the  fact  of  the  assignment  before  maturity,  but  if  it  puts  in  issue  any- 
CiuaR,  it  is  only  Uie  allegation  that  tiie  assignment  was  made  for  a  yaluaUe 
eoBsideration.    MorriU  y.  MorriU,  26  Gal.  288. 

245.  If  the  complaint  in  a  snit  on  a  note  ayers  that  the  defendant  made  and 
^vered  the  note  to  the  plaintiff,  and  that  the  plaintiff  is  still  the  owner  and 
itolder,  the  allegation  that  plaintiiff  is  the  owner  and  holder  is  bat  a  oonohiBion 
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of  law,  and  an  answer  den^in^  it,  bat  admitting  the  other  allegations  of  the 
complaint,  raises  no  material  issne.     Wtdderspoon  y.  BogerSf  32  GaL  569. 

246.  Where,  to  an  action  upon  a  promissory  note,  an  agreement  of  compel- 
sftion  between  the  debtor  and  his  creditors,  including  the  plaintiff,  is  rdied 
npon  as  a  defense,  snch  agreement  must  be  specially  pleaded,  and  cattnot  b* 
considered  onder  a  plea  of  accord  and  salis&ction  by  the  giving  of  new  notes. 
Smith  ▼.  Owens,  21  Cal.  IL 

247.  If  a  defendant  would  resist  the  payment  of  a  promissory  note,  giren 
for  mining  stock,  on  the  ground  that  the  seller  made  fraudulent  repreeenta- 
tions  as  to  the  yalue  of  the  mine,  the  answer  should  set  up  the  defense,  and 
aver  either  that  the  stock  was  valudess  to  either  par^,  or  that  the  defendant 
had  offered  to  return  it  and  rescind  the  contract.  Qifford  ▼.  OannU,  29  CaL 
589. 

248.  Corporatloiia. — ^The  rule  which  requires  a  defendant  to  answer  posi- 
tiyely  as  to  the  facts  alleged  in  a  yerified  complaint,  which  are  presumpttvely 
within  his  own  knowledge,  applies  to  municipal  corporations.  The  statute 
makes  no  distinction  between  the  rules  of  pleading  applicable  to  natural  ^&- 
sons  and  those  applicable  to  artiffcial  persons.  San  Frandaco  Gas  Co.  t.  The 
CiJ^,  9  CaL  453. 

&9.  There  may  eiist  the  best  reasons  for  a  different  rule  of  pleading  when 
a  municipal  corporation  is  a  defendant;  but  this  Court  can  make  no  distxno> 
tion,  because  the  Code  makes  none.  It  is  a  matter  for  the  Legislature,  and 
not  for  the  Court.    Id. 

250.  In  an  action  a^^ainst  a  coloration  to  recover  dividends  which  have 
accrued  on  its  stock,  if  the  plaintiff  avers,  ''that,  from  a  date  named,  she 
was,  has  been,  and  still  is,  the  owner  in  her  own  right,  and  as  her  separate 
property,  of  the  stock,*'  the  answer  raises  an  issue  if  it  denies  that,  at  the 
date  named,  "  the  plaintiff  was,  has  since  been,  or  still  is,  the  owner  in  her 
own  ri^ht  and  as  her  separate  property  "  of  the  stock.  The  qualification  of 
the  denial  by  the  words  "  in  her  own  right  and  as  her  separate  property  "  are 
mere  surplusage.    Dow  v.  Oouid  &  Cvrry  SUver  Mining  Oo.,  31  Oal.  630. 

251.  Divorce.— The  doctrine  of  recrimination,  or  compenaatio  crimiKum, 
api^ioable  in  suits  for  divorce,  and  the  several  offenses  which,  by  the  statute, 
constitute  grounds  of  divorce,  are  pleadable  in  bar  to  such  suits,  the  one  to 
the  other,  within  the  principle  of  tne  doctrine.    Conani  v.  Cbnani,  10  Gal.  249. 

252.  To  be  an  absolute  bar,  the  conduct  of  the  plaintiff  must  be  such  as  to 
constitute  a  proper  baeds  for  judicial  decree  against  her,  had  sidt  been  insli- 
tuted  by  the  defendant.    Id. 

253.  In  an  application  by  the  wife  for  a  divorce,  on  the  ground  of  the  will- 
ful neglect  of  her  husband,  and  his  failure  to  provide  her  with  the  necessaxiet 
of  Ufe,  for  the  period  of  three  years,  the  residence  of  the  husband  with  the 
wife  within  the  three  ^ears  is  no  answer  to  the  application,  where  it  appears 
that  theywere  not  living  together  at  the  commencement  of  the  suit.  Wftslir 
Imm  V.  Washbwm,  9  Cal.  475. 

254.  If  the  complaint  in  an  action  to  obtain  a  divorce  avers  the  mania^^e  ef 
plaintiff  and  defendalbt,  and  the  answer  does  not  deny  the  averment,  it  is  an 
admission  of  the  ftict  for  the  pun>oses  of  the  trial,  and  the  marriage  need  net 
be  proved.    Fox  v.  Fox,  25  Cal.  587;  Bennett  v.  Bennett,  28  Cal.  599. 

255.  lyectment,  equitable  defensea— The  defense  arising  firom  a  verbal 
contract  for  the  sale  of  land,  aocompamed  with  acts  of  part  perf onnanoe^ 
taking  the  contract  from  the  operation  of  the  statute,  is  permissible,  under 
our  system  of  practice,  to  an  action  of  ejectment  for  the  reeovery  of  the 
premises.  The  only  effect  of  this  mode  of  asserting  the  rights  of  the  defend- 
ants, instead  of  filing  a  biU  in  equity,  is  to  re<iuire  the  Court  to  pass  npA 
the  questions  raised  by  the  answer  in  the  first  instance.  If,  upon  hearing  the 
evidence,  the  Court  should  determine  there  was  ground  for  relief,  it  would 
enjoin  the  further  prosecution  of  the  action  wi&  its  decree  for  a  specific  pe^ 
formance;  and,  on  the  other  hand,  if  it  should  relose  the  relief,  it  would  oall 
a  jury  to  determine  the  issue  upon  the  general  denial.  ArMteOo  v.  £dina&r, 
10  Cal.  150. 

256.  Under  our  systeni  of  pra^tioe,  equitable  defenses  may  be  inteipoeed 
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to  the  action  of  ejectxaent,  but  the  defendant  in  sach  cases  becomes  an  actor 
iriUi  lespect  to  the  matter  presented  by  him,  and  his  answer  must  contain  aU 
the  easential  averments  of  a  bill  in  equity,  and  the  eqnity  presented  must 
be  of  such  a  character  that  it  may  be  ripened  by  the  decree  of  the  Court  into 
s  l^gal  nght  to  the  premises,  or  such  as  will  stop  the  plaintiif  in  the  prosecu- 
tion of  the  action.    Leatradt  y.  Barth,  19  Cal.  660. 

2a7.  Unless  the  answer  denies  the  allegations  of  the  complaint,  they  are 
admitted  without  further  proof,  damages  included.  FaUerson  t.  Ely^  19  Gal. 
281 

^.  When  an  equitable  answer  is  interposed  to  an  action  of  ejectment, 
aid  answer  being  a  bill  in  equity,  can  only  be  interposed  where  the  parties 
to  Uie  action  are  such  as  would  to  required  to  a  bill  in  equity  seeking  the 
nme  relief.    Lestrade  t.  Earth,  19  Gal.  660. 

S59.  An  answer  in  ejectment  setting  up  an  equitable  defense  is  in  the 
natore  of  a  bUl  in  equity,  and  must  contain  its  essential  ayerments.  The 
defendant  then  becomes  an  actor  with  respect  to  the  matter  alleged  by  him, 
and  \a»  defense  mnst  be  of  such  a  character  as  may  be  ripened  by  the  deeree 
of  the  Court  into  a  legal  right  to  the  premises,  or  as  will  estop  Uie  proseeu- 
toof  the  action  of  the  plaintiff.  JBMrodey.  Mvarphy,  19  Cal.  248  ;  Mtador 
T.  ?anom,  19  Cal.  294. 

too.  If  the  defendant,  in  an  action  of  ejectment,  relies  on  an  equitable 
tifie  to  the  demanded  premises  as  a  defense,  it  must  be  pleaded,  and  the  an- 
•wer  setting  it  up  must,  in  substance  at  least,  possess  all  the  elements  and 
enential  qualities  of  a  bill  in  equity,  and  the  equity  presented  must  be  of 
mch  a  chazaeter  tiiat  it  may  be  ripened  by  the  decree  of  the  Court  into  a 
ks^l  title  to  the  ptremises,  or  such  as  wiU  estop  the  plaintiff  from  the  prose- 
ration  of  the  action.    Bhm  y.  Roberiaon,  24  Cal.  146 ;  Iknma'  y.  aiMik,  Id., 

m. 

Ml.  And  he  must  Inform  the  adyerse  party  of  the  nature  of  the  cause  of 
aetioD  or  defense  which  he  will  be  obliged  to  meet,  and  to  do  this  he  must  plead 
it  with  the  same  Ibllness  and  partionlarlty  as  is  required  in  cases  inyolying  like 
nIfectB  of  inquiry  in  suits  of  equity.    Davis  ▼.  Dania,  26  Gal.  38. 

262.  Although  a  party  may  set  up  an  equitable  defense  to  an  action  at  law, 
he  Is  not  confined  to  that  proceeding.  He  may  let  the  judgment  go  at  law,  and 
1»  his  bill  fai  equity  for  relief.    XomzUie  y.  Juxng,  6  Cal.  452. 

ttl  meotmontp  separate  answer. — ^Where  there  are  seyeral  defendants, 
t9  ealitie  them  to  separate  yerdicts  they  should  set  forth  with  specific  description 
(he  airceto  which  tliey  seyerally  occupy  or  claim.  PaiUbdnon  y.  Ely,  19  Gal.  28 ; 
Maroey  y.  Xcttle,  16  Id.  81. 

M4.  Ir  tiie  defendant  m  ^ectment  desires  to  defend  for  only  a  portion  of  the 
potiMs,  and  to  Umit  his  liability  for  mtsne  profits  in  a  correepondmg  proportion 
be  unst  ftmme  his  answer  accordingly,  and  specify  the  portion  of  the  premises 
for  which  it  is  intended  to  defend  and  disclaim  as  to  the  balance.  €lvy  y .  Handy ^ 
a  Cal.  397. 

165.  Qieotment,  abemdomient  need  not  be  pleaded,  whea— In  an 
tctien  of  ejectment,  one  of  the  material  allegations  of  the  complaint  is,  that  the 
yiahtiff  was  the  owner  and  entitied  to  the  possession  at  the  time  of  the  alleged 
cirtry  by  defendant,  and  under  a  direct  denial  of  this  ayerment  the  defendant 
■BT  show  that,  preyious  to  his  entry,  a  title  which  once  existed  in  the  plaintiff 
M  been  lost  by  abaadonment  or  fbrfeitare.    BM  y.  Bttmn,  22  Gal.  671. 

Mi  Where  the  strict  legral  titie  is  not  inwelTed,  and  the  plaintiff  relies  upon 
aT%ht  to  reeoyer,  founded  upon  naked  poases^a,  the  defendant*  under  the 
fBBeral  isane,  without  pleading  abandonment,  may  proye  an  abandonment  of 
^maiaes  by  the  plaintiff  before  tiiedeimdaat's  entry.  TVUson  y.  Cliavdomd, 

2d7.  Qeotment;  generally.— If,  in  ^ectment,  the  entry  and  ouster  are  de- 
Ad  in  the  answer,  the  withholding  of  possession  at  the  commencement  of  the 
^OQ  is  not  admitted  by  the  pleading,  although  it  is  not  specially  denied. 
^EnoAmt  y.  Bdcheri,  28  Cal.  534. 

268.  The  hosband  olr  the  wife  may  set  up  the  &ct  of  homestead  as  a  defense 
to  qectment,  based  upon  a  sheriff's  deed  of  the  premises,  made  in  pursuanoe  of 
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an  execution  sale  on  a  jnclgmeat  at  law  afi^aiost  tiie  husband — there  IwfSag 
been  no  abandonment  of  the  homestead.     WiUiams  ▼.  Young,  17  Gal.  403. 

269.  The  complaint  charged  that  on  a  day  mentioned  the  plaintiiEi  were  law- 
fnlly  seized  and  possessed,  and  had  the  right  of  possession  or  a  certain  tract  of 
land,  and  that  defendants  afterwards  entered  into  and  upon  the  said  tract,  and 
ousted  plaintifi&  therefrom.  The  answer  in  response  to  these  allegationii  aTerred 
that  the  defendant  was  not  gnilty  of  the  supposed  trespaaaes  and  ejectment  fa 
the  complaint  mentioned,  nor  of  any  part  thereofl  Beid,  that  the  answer  raised 
no  issne.    Schenk  el  al.  ▼.  Evay  et  al.,  24  Gal.  113. 

270.  The  complaint  in  ejectment  was  filed  on  the  27th  of  January,  and  arerred 
that  the  defendants  were  in  possession  of  the  demanded  premises.  The  answer 
was  filed  on  the  8th  day  of  February,  and  the  only  response  to  tliia  avermeDt 
was  as  follows :  "  This  defendant  further  says,  that  he  is  not  in  posseasion  of 
the  lands  and  tenements  described  in  the  complaint,  or  any  part  thereof"  Held, 
that  the  allegation  of  the  complaint  must  be  taken  as  confesMd.    Id. 

271.  Where,  in  an  action  of  epectment,  the  complaint  did  not  directlj  arer  a 
seizin  or  ownership  of  the  prenuses  by  plaintiff,  but  alleged  that  the  plaintilT,  by 
location,  survey  and  certain  other  acts,  acquired  posBession ;  and  the  answer 
denied  Uiese  acts,  except  the  survey,  and  denied  that  plaintiff  acquired  posses- 
ion by  location  "  or  in  any  other  manner."  Held,  that  the  allegation  of  prior 
possession  was  sufficiently  denied  by  the  answer.  LaRue  v.  Oppenheimer,  20 
Gal.  517. 

272.  An  allegation  in  an  answer  of  the  defendant  in  ejectment,  of  title  m 
himself,  does  not  constitute  new  matter,  and  is  only  equivalent  to  a  general 
denial  of  title  in  the  plaintiff.    MarahaU  v.  Shaffer,  32  GaU  176. 

273.  An  answer  in  an  action  of  ejectment,  where  both  parties  claim  under  a 
common  grantor,  which  sets  up  as  a  defense  a  legal  title  in  defendant ;  and  aho 
a  verbal  contract  made  by  plaintiff's  grantor  to  convey,  and  an  entry  under, 
and  a  subsequent  purchase  byplaintiff,  with  notice,  contains  both  a  legal  and 
equitable  detense.    Bodley  v.  Sirguson,  30  Gal.  511. 

274.  Where  a  complaint  for  the  possession  of  land  avers  defendants  to  be 
in  possession,  and  the  answer  does  not  deny,  but  affirmatively  shows  it^  tiien, 
even  if  the  allegation  of  possession  be  not  material,  and  therefore  not  requiring 
a  denial,  the  fact  of  possession  becomes  a  matter  of  admission  or  a^eemsnt 
between  the  parties,  as  an  independent  fact,  not  in  issue  by  the  pleadings,  but 
affectingthe  whole  case.    Powell  v.  OuUahan,  14  Gtd.  114. 

275.  The  averments  of  possession  and  ouster,  in  this  case,  were  held  to  be 
insufflcientiy  denied.     See  statement  of  facts.    8fmth  v.  Doe,  15  Gal.  100. 

276.  A  defendant  in  ejectment,  entering  under  a  deed  executed  by  order  of 
a  Gourt  of  competent  jurisdiction,  enters  under  color  of  titie.  He  is  not  a 
naked  trespasser,  and  may  set  out  an  ontstanding  titie  in  a  third  person. 
Gregory  v.  Haynes,  13  Gal.  691. 

277.  In  an  action  of  ejectment,  where  the  complaint  alleges  possession  in 
the  defendant,  a  denial  in  the  answer  in  the  following  words  is  not  snjfllcient 
to  put  at  issue  the  question  of  possession:  **  Defendant  denies  that  he  has 
imbwfully,  wrongfully,  and  in  violation  of  the  plaintiff's  rights,  bad  pos- 
session," etc.  This  denial  might  be  true,  and  yet  the  defendant  be  in 
possession.  The  defendant  was  called  on  to  answer,  not  only  the  character 
of  the  possession,  but  the  fact  of  possession.  Burhe  v.  'BabU  MjwUain  Co., 
12  Gal.  403. 

278.  Where  plaintiff  had  possession  under  a  deed,  duly  recorded,  and  the 
defendant  havmg  entered  with  notice  of  and  in  subordination  to  plidntiff  *s 
titie,  cannot  be  permitted  to  deny  it  in  an  action  of  ejectment,  ot&phtna  v. 
ManaMd,  11  Gal.  36a 

279.  In  an  action  of  ^ectment  to  recover  the  posseasion  of  land,  wheie  the 
defendant  simply  denied  the  allegation  of  the  complaint:  Held,  that  he  oould 
not  introduce  in  evidence  a  copy  of  the  record  of  a  former  recovery.  ISerey 
V.  Sabhi,  10  GaL  22. 

280.  When  a  complaint  alleges  that  the  plaintiff  was  in  the  quiet  and  peace- 
able possession  of  premises,  and  was  dispossessed  by  defendsmts  bv  foioe^  or 
nnder  an  illegal  oroer  made  by  an  officer  having  no  jurisdiction,  the  answer 
should  take  issue  directly  upon  the  allegations  of  the  complaint,  or  oonfeaaing 
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ftn,ik«B]d  gtete  eaitrntaj  and  pocdlhdy  jm/^  matter  ntfBo^Bni  to  ayoii 
fl»m.    XaddT.  iSKetMUorv  1  C$L  18. 

M.  An  aflegaAmn,  in  a  Tezified  complaint,  tliat  ''defendants  wronjifQlly 
Mdmdawlidlj  entered  upon  and  diqpoMenood"  pialntiif,  is  not  snffieiwitly 
denied  by  a  denial  that  **  defendants  wronofally  and  nnlawfnlly  entered  ana 
tfipooBOBaad"  piaintMf,  beeanse  soBh  deiiiu  admits  entxy  and  ouster.  JOicas- 
MsT.  CqftBB,  U  Cal.  91. 

m  Tim  defendant  in  ejectment  may  deny  the  tiUe  of  the  plaintifl^  and  alao 
plflad  to  Statate  of  Limitations.     WSaon  t.  Ckaveiand,  80  Gal.  193. 

S88L  A  «i«l<MiA>.nt  in  ejectment  who  deaiies  to  set  off  the  valne  of  his  im>> 
profoaeiita  against  the  mesne  profits,  mnet  assert  his  riflht  by  proper  avex*- 
aieato  in  his  answer,  car  he  is  precluded  from  doing  so  at  the  tnaL  Mosa  r, 
Aflor,  i5  Cfd.  44. 

284.  Foreolomre. — Where  a  par^  made  defendant  in  a  foreclosure  suit,  as 
daimiog  some  interest  in  the  land,  sets  up,  as  a  full  defense,  a  tax  title,  he 
naaot  object  afterward  that  equity  has  no  jurisdiction  oyer  tax  titles.  JBjBkev 
t.  AtboU,  13  Gal.  609. 

S85.  In  a  foreclosure  suit  on  a  note  and  mortgage  of  the  homestead  executed 
If  kiuband  and  wife,  the  wife  alone  answered,  but  did  not  Terify  her  answer, 
(m  rait  brought  to  yacate  the  decree  rendered  in  the  foreclosure  suit,  the  wife 
lavmg  been  serred  with  process,  cannot  complain  that  her  answer  was  not 
Tffifted.  And  her  fiedlure,  by  excusable  negli£[ence,  to  make  defense  to  the 
ibredosare,  is  no  ground  to  vacate  the  decree,  if  it  be  shown  that  in  fact  she 
hA  no  defense,    rfeiffer  v.  Riehn,  13  Gal.  643. 

286.  Where  the  answer,  while  averring  that  the  deed  was  a  conditional  deec^ 
admiiB  that  the  money  was  received  oy  defendant  on  the  understanding 
fbA  if  the  money  was  repaid  in  six  months,  iHth  interest,  plaintiff  was  to 
le^onvey,  and  does  speomcally  deny  ihat  the  money  was  loaned:  Heldf  that 
itviitaa&y  admitted  the  loan.    Lee  v.  Evans,  8  Gal.  424. 

987.  The  allmfction  in  the  answer,  that  unless  the  money  was  returned,  the 
lW{ieitgr  shoala  remain  in  tiie  plaintiff,  does  not  change  the  nature  oi  the 
Maiaet    This  ia  the  usual  form  of  a  mortgage.    Id, 

188.  Althopg^  an  answer  denies  the  delivery  of  a  bond  and  mortgage,  stiU 
UrpoBBearion  by  plaintiff  is  evidenoe  of  delivery.    Blankman  v.  vm^'o,  IS 


oC— fir  an  action  of  ejectment  to  recover  mininff 
an  answer  to  tile  complaint  which  avers  that  any  right  that  phdntifK 
Wliave  ever  had  to  the  possession,  etc.,  they  fbrfeited  1^  a  non-complianeo 
w  the  rales,  onstoms  and  regulations  of  the  miners  of  the  digmngs  em» 
Indng  the  claims  in  dispute,  prior  to  the  defendants'  entry,  is  insufficient,  in 
wt  Ming  forth  the  rules,  oustoms,  etc.  Dvkh  Flat  Co.  v.  MooMy,  IS  Cal. 
iM. 

ttO.  The  fthcts  should  be  stated  so  as  to  enable  the  Gonrt  to  detarmina 
^Mier  the  forfeiture  did  accrue.  The  averment  of  forfeiture  is  a  legal  con- 
'^  '     upon  vhiefa  no  ias«e  can  be  taken.    Jd. 


981.  TiaakSL — ^A  case  where  it  was  held  the  answer  sufficiently  presented 
tumetion of  fraud.    LoanoU  v.  Builery  18  Gal.  32. 
.  m.  The  cnronmstances  constituting  fraud  mustbe  sat  up.   Guaftfle  v.  LsmML 


M.  8iBi  on  note  for  the^mrrittaso  of  land.  Answer  set  «p  that  ttie  nata 
w^vea  for  the  land^  fonoftn^ and  building  maiterials;  tkat  plaintiff  fidaa^ 
^presented  that  there  was  building  material  for  building  a  bam;  that  this 
material  was  so  insufficient  in  quantity  that  it  cost  six  hundred  dollars  to  bny 
nore,  etc.  There  were  some  averments  as  to  the  rotten  conditiou  of  fimoes, 
vbich  plaintiff  represented  to  be  spod:  Held,  that  defendant  having  taken 
poansBlcn  under  the  contract,  anaretaining  it,  cannot  set  up  representations, 
nodiileiit  or  otherwise,  as  to  fences,  they  beinc;,  in  this  case,  part  of  the 
J"*old.  Bdd^  fsHher,  that  a  qpedal  demurrer  beittg  put  into  me  answer, 
naela  mpno  defense  aa  to  the  bmlding  material,  because  neither  quatttihraar 
waaiagiTift.   Flsmtiff  ia  raapoMibl^  not  f ok  what  detedant  paid  for  lu»- 
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ber,  batfoT  the  Tahie  of  lumber  oontraoted  for,  uidiioi  deliTeved,  and  tioB  aft 
the  time  of  oontractinff.    Kvnney  t.  Oabome^  14  Gal.  112. 

294.  The  answer  is  luso  fatally  defectiTe,  In  not  charging  the  repreaenta- 
tions  to  have  been  fraudulently  made,  or  that  there  waa  a  warranty  of  some 
paiiiciilar  qnanti^  of  Inmber.    Id. 

295.  The  mere  met' that  a  vendor  of  land  waa  aware  of  the  eziatenoe  of  a 
lodgment,  which  was  an  incmnbrance  on  the  land  at  the  time  of  his  sale,  and 
iuled  to  inform  the  Tendee  of  the  existence  of  snch  judgment,  is  not  a  fraud 
80  as  to  constitute  a  defense  to  suit  on  a  note  for  the  purchase  money,  where 
the  means  of  information — to  wit,  the  county  records — ^were  equally  aoceaai- 
ble  to  both  parties.  In  such  case,  if  the  yendee  neglected  to  inform  MmaAlf, 
he  is  guilty  of  negligence,  and  cannot  set  up  his  ignorance  as  a  ground  of 
fraud,  unless  by  deceit  or  misrepresentation  he  has  been  misled.  Wardr. 
Packard,  18  Gal.  391. 

296.  An  answer  seeking  to  avoid  a  contract,  hj  reason  of  fraudulent  mis- 
representations of  the  plaintiff  in  procurring  it,  must  state  in  what  the 
misrepresentations  consisted,  and  they  must  be  of  matter  of  fact  of  which 
d^enoant  was  imorant,  and  not  of  law.  FeopU  y.  Supervisors  of  San  Fhin- 
eiMo,  27  Gal.  656. 

297.  Where  an  answer  contains  a  general  allegation  of  fraud,  and  plain- 
tiff go  to  trial  upon  the  issue  thus  joined,  without  taking  any  exception  to 
the  answer  on  the  ground  of  sufficiency,  and  there  is  no  objection  made  by 
the  plaintiffs  to  the  testimony  introduced  by  defendants,  in  support  of  the 
issue  of  fraud,  an  objection  to  the  answer,  on  the  ground  that  it  does  not 
contain  a  statement  of  the  particular  facts  and  circumstances  constituting 
^e  alleged  fraud,  cannot  be  entertained  by  the  Supreme  Gourt  on  appeal. 
JOng  T.  navis,  Oct.  T.,  1867. 

298.  JudgmftDta»  how  ptoadod.— See  pait,  (  69. 

299.  Idbel,  bow  answered. — Seepos^  $  63. 

300.  Quietlngtltle.— If  the  answer  in  an  action  to  quiet  tiUe  admits  plaiB- 
tifTs  ownership  in  fee  simple  and  possession,  the  rightfulness  of  the  poeses- 
aion  follows  the  admi  Baton,  and  even  if  plaintiff  went  into  possession  1^  leaTe 
of  defendant's  tenant,  he  is  not  estopped  from  denying  defendant's  title. 
Beed  ▼.  Caidenoood,  32  Gal.  109.    See  §  254. 

301.  Rent — ^Where  the  answer  of  the  defendant,  on  a  claim  for  rent  in 
arrear,  "denies  that  he  is  indebted  to  said  plaintiff  in  manner  and  form  as 
aaid  plaintiff  has  above  thereof  complained  against  him,"  it  is  substantially 
the  plea  of  ntZ  debit  at  common  law,  and  under  it  the  def enduit  may  prove  an 
eviction.    McLaren  v.  Spalding^  2  Gal.  510.    (See  next  note.) 

302.  Piercy  v.  Sabin  (10  Gal.  22),  and  Gkiser  v.  CHff  (id.  303),  as  to  the 
necessity  of  pleading  new  matter  in  defense,  affirmed  and  held  to  have  o▼«^ 
ruled  the  doctrine  of  O'atnn  v.  Anaan  (2  Gal.  494),  and  McLarren  v.  Spalding, 
(id.  510);  Coles  v.  SovMy,  21  Gal.  47. 

303.  Replevin^— Where  the  complaint  in  repleven  averred  that  on  a  oertaia 
dav  plaintiff  was  the  owner  and  in  possession  of  the  property,  and  that  iii 
value  was  $1,000;  and  the  answer  denied  that  on  the  day  specified  the  "  pltin- 
tiff  was  the  owner  and  lawfully  in  possession,"  and  as  to  its  value,  averred 
that  the  defendant  has  no  knowleoge,  etc.,  and  therefore  denies  that  it  is 
worth  $1,000:  Held,  that  the  answer  is  insufficient,  because  it  raises  an  iia- 
matertal  issue  as  to  time;  and  as  to  the  possession  of  the  property,  that  it 
amounts  merely  to  a  conclusion  of  law.    Kuhland  v.  Sedgwick,  17  Gal.  121 

304.  Slflndar.'— See  post,  $  63. 
805.  Btatttta  of  FnatdB. 

306.  A  plaintiff's  recoveiy  cannot  be  barred  by  the  Statute  of  Fraiidfl»  VA- 
less  the  statute  be  pleaded.    Oebome  v.  Sndicott,  6  GaL  149. 

307.  Statute  of  IAnitationa>  how  pleaded.— To  suit  on  an  aooount»  ds- 
fendant  averred  that  **  each  and  every  item  of  said  account,  prior  to  the  tesih 
day  of  Haroh,  1859,  is  baned  by  time;  and  he  pleads  and  reliee  upon  tht' 
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•tetate  of  the  State  of  California,  entitled  'An  Act  defining  the  time  of  com- 
mencing CivU  Actions,'  approTed  April  22d,  1850,  in  bar  of  an  ayerment  of  a 
ocmdimon  of  law:"  JJeea,  that  a  plea  of  the  Statute  of  Limitations  most 
aver  the  facts  which  bring  the  demand  within  the  operation  of  the  statute— 
as  that  the  alleged  cause  of  action  has  not  accrued  within  certain  designated 
years  previous  to  filing  the  complaint.     Oav^field  v.  Sanders^  17  GaL  569. 

30&  A  defendant  relying  on  the  Statute  of  Limitations  should  not  allege 
matter  of  law,  but  the  facts  which  bring  him  within  the  statute.  Boi/d  y, 
BUmkman,  29  Cal.  20. 

909.  An  answer  stating  that  the  cause  of  action  has  not  accrued  within 
ftve  years,  is  sufficient  for  Atc  years;  and  for  any  period  of  limitation  named 
in  the  statute  less  than  five  years.    Id. 

310.  In  pleading  the  Statute  of  Limitations  it  was  alleged  "  that  the  plaintiff 
is  not  entitied  to  haye  or  mMTttAJn  this  action,  because  the  plaintiif  was  not 
idzed  or  possessed  of  the  real  estate  described  in  said  complaint  within  fiTd 
years  next  before  the  commencement  of  this  action."  Hda,  that  the  state- 
ment was  fatally  defectiTe.  lliere  was  no  ayerment  that  the  plaintiff 's  pr^ 
decessor  or  grantor  was  not  possessed  within  fiye  years;  nor  was  an  adyerfle 
posseBsion  uleged  for  any  period  of  time  anterior  to  the  action.  Sfiorp  t. 
Ai^R^,  Oct.  T.  1867. 

311.  The  defense  of  the  Statute  of  Limitations  is  a  personal  privilege  of 
(he  debtor,  which  he  may  assert  or  waive  at  his  option;  but  it  must  be  set  up 
in  some  form,  either  by  demurrer  or  answer,  or  it  will  be  deemed  to  have 
been  waived.    Orc^n  v.  Wiggina,  23  Cal.  16,  i  46. 

312.  Defendant  set  up  as  a  defense  "  that  the  title  of  the  said  plaintiff,  if 
any  he  has  to  said  ]premise8,  did  not  accrue  within  five  years  prior  to  the 
commencement  of  this  suit,  and  that  he  has  not  been  in  possession  thereof 
within  five  years  pnor  to  tMs  suit."  Bdd,  not  to  be  a  plea  of  the  Statute  of 
limitations.    McKay  v.  Petaluma  Lod^,  B/eifbwm  et  afe.,  April  T.,  1866. 

813.  An  answer  which  avers  that  "  if  plamtiffs  ever  had  any  right  or  title 
to  their  claims,  or  to  any  portion  thereoa,  they  are  barred  by  the  Statute  of 
limitations,  as  they,  the  defendants,  have  been  in  quiet  and  peaceable  posses- 
wm  of  the  same,  adversely  to  these  plaintiffs,  for  a  period  over  five 
years,"  is  not  a  good  plea  to  the  Statute  oi  Limitations.  Tame  MowUain  Tim- 
Ml  Co.  v.  SbranMhan,  31  Cal.  387. 

314.  The  (general  allegation  in  answer,  that  the  action  is  barred  by  the  sta- 
tute prescribing  two  or  any  other  number  of  years  as  the  limitation  ibr  bring- 
ing the  action,  is  not  the  correct  method  of  pleading  the  Statute  of  Limit»> 
tioDs.    Schroeder  v.  Johns,  27  Cal.  278. 

315.  If  the  complaint  in  an  action  agsdnst  an  administrator  avers  that  the 
intestate  received  plaintiff's  money  in  ms  life  time,  to  keep  the  same  for  plain- 
tiff as  the  depositi^  thereof  until  the  same  should  be  demanded  of  him,  and 
that  the  money  remained  in  the  intestate's  hands  at  the  time  of  his  death,  subject 
to  the  plaintiff's  order,  an  answer  which  sets  up  as  a  defense  that  the  cause  of 
action  did  not  accrue  to  plaintiff  within  two  years  next  before  the  death  of  the 
intestate,  and  that  the  same  is  barred  by  the  Statute  of  Limitations,  does  not 
nuae  an  issue  in  the  case.    Id. 

316.  Where  a  party  desires  to  avail  himself  of  the  statute,  which  provides 
tiut  no  action  for  the  recovery  of  any  estate  sold  by  an  executor  or  admimstrator, 
ihall  be  maintidned  by  any  heir  or  other  person  claiming  under  ^e  deceased 
testator  or  intestate,  unless  it  be  commenora  within  three  years  next  after  the 
sale,  be  must  plead  it  The  objection  that  the  action  is  barred  cannot  be  taken  to 
tiie  admisBibibty  of  evidence,  when  the  statute  has  not  been  pleaded.  Jf  etAes  ▼. 
BUn,  20  CaL  620. 

317.  A  party  relying  upon  an  adverse  possession  of  five  years  of  land  owned 
by  himseu  and  the  adverse  party  as  tenants  in  common,  must  allege  by  pleading 
nets  from  which  it  will  afflimatfvely  appear  that  his  possession  was  of  an  ad- 
verse and  hostile  character,  otherwise  his  possession  of  tne  land,  though  exclusive, 
wiU  be  deemed  according  to  his  right  and  in  support  of  the  title  in  common, 
liefe  V.  Dior,  30  CaL  66. 

318.  The  party  claiminff  a  right  to  the  use  of  water  by  five  years'  adverse 
possession  must  set  up  ue  same  as  a  defense  in  his  answer,  and  if  he  does 
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not,  he  losea  the  right  to  introduce  evidence  ixt  rapport  of  it,  And  to  have  the 
Court  iDBtraot  the  jury  in  relation  to  it.  American  Co.  ▼.  Bradford^  27  OaL  360. 
^19.  The  Statute  of  limitations  runs  onlv  in  favor  of  parties  in  '  ~ 


claiming  tiOe  adversely  to  the  whole  world,  and  not  in  favor  of  those  who 
assert  the  title  to  be  in  others.  It,  therefore,  never  run  in  favor  of  the  plftintii^ 
and  the  grantees  of  the  plaintiff  are  in  no  better  position.  Their  possessioii 
cannot  be  tacked  on  to  tiiat  of  the  grantor,  so  as  to  render  adverse  thB  pos- 
session for  the  entire  period  subsequent  to  Uie  sale.  Field,  G.  J.  Jf  cOroctai 
V.  City  of  San  Frandsoo,  16  Gal.  691. 

820.  To  render  possession  adverse,  so  as  to  set  the  Statute  of  limitation  in 
motion,  it  must  be  aooompanied  with  a  claim  of  title,  and  this  ckdm,  when 
founded  **  upon  a  written  instrument  as  being  a  conveyance  of  the  premises," 
ttndt  be  assorted'  b^  the  occupttnt  in  good  Taitn,  in  the  oelief  Uiat  he  has  ffood 
fight  to  ttie  pEemisee,  and  with  the  intention  to  hold  them  against  all  the 
world.  The  claim  must  be  absolute — ^not  dependent  upon  any  contingendea — 
and  must  be  ."  exclusive  of  any  other  right;"  and,  to  render  the  adverse  pos- 
session thus  commenced  effectual  as  a  bar  to  a  recovery  by  the  true  owner,  the 
possession  must  be  continned  without  interruptioa,  under  such  daim,  for  itre 
jears.    When  parties  assert,  either  by  declairation  or  conduct,  the  title  to 

Property  to  be  in  others,  the  statute  cannot,  of  course,  run  in  their  faTor. 
'heir  possession,  under  such  circumstances,  is  not  adverse.    Id. 

d31.  An  equitable  action,  to  set  aside  a  fraudulent  deed  of  real  estate,  when 
the  effect  would  be  to  restore  the  possession  to  the  defrauded  part?,  is  an 
action  for  the  recovery  of  real  estate,  and  governed  by  the  Statute  of  limita- 
tions applicable  to  such  actions.    City  of  Oakland  v.  Carpeniiar,  13  Cal.  540. 

322.  Where,  to  ejectment  on  a  i>atent  to  plaintiffs  for  land  from  the  United 
States,  defendants  plead  possession  in  themselves,  and  the  parties  throng 
whom  they  claim,  tot  five  years  before  the  commencement  of  the  action,  on 
the  fourth  of  March^  1860,  but  admitted  the  issuance  of  tiie  patent  on  the 
nineteenth  of  February,  1865:  Hddf  that  the  plea  is  of  no  avail,  because  the 
admission  shows  plaintiffs  were  seized  of  the  premises  within  the  five  yeara 
Fmnafd  v.  j9mA,  18  Gal.  433. 

328.  If  the  demand  be  in  truth  barred,  but  the  fact  does  not  appear  upon 
the  ftuse  of  the  complaint,  the  defense  must  be  made  in  the  answer.  Bmitk  v. 
Bichmand,  19  Gal.  ^6. 

324.  Statutes  of  limitation  do  not  act  retrospectively;  thev  do  not  be^dn 
to  run  until  they  are  passed,  and  consequently  cannot  be  pleadidd  until  Se 
period  fixed  by  them  has  AiUy  run  since  their  passaga  jf^Uon  v.  Nelson^  6 
Gal.  430. 

325.  When  the  plea  of  the  statute  is  claimed  as  a  mere  legal  right,  it  must 
be  pleaded  in  the  flxst  inatanoet  and  has  no  day  of  grace  thereafter.  Cboke  v. 
8pear9,  2  Gal.  409. 

826.  In  this  States  the  Staiate  of  limitations  appHes  equally  to  actions  at 
law  and  to  suits  in  equity.  It  is  directed  to  the  subject  matter  and  not  to 
Khe  form  of  the  action,  or  to  the  forum  in  which  the  action  is  prosecuted.  Nor 
is  there  any  distinetion  in  the  limitation  prescribed  between  nmple  contractB 
in  writing  and  spedalitiea  Lord  v.  MorriSf  18  Gal.  482;  Bovd  v.  BUrnkman, 
29GaL20. 

887.  Statute  of  Idmitatioiia— See  demurrer,  i  40. 

828.  Fiivata  statotM,  how  pleadMU-Seepos^  §  61. 

329.  "Ra  tRla— Whenever  a  tax  title  is  sneciallv  set  forth  in  a  pleading,  it 
is  necessary  that  every  fact  should  be  averred  which  is  requisite  to  diow  tiiat 
each  of  the  statutory  provisions  have  been  complied  with.  This  necessi^  is 
not  obviated  by  the  provisions  malting  the  tax  deed  proof  of  oertain  faots. 
BiuaeU  v.  Marm,  22  Gal  131. 

330.  In  pleading  a  tax  tiUe,  it  is  necessary  to  aver  those  fiftota  wUeh  sections 
18  and  22  of  the  revenue  act  of  1857  are  required  to  be  stated  in  the  lax 
deed.    Id, 

331.  A  pleading,  setUins  up  a  tax  titie,  must  aver  dlstinctiy,  for  what  year  the 
fax  was  asseaeed,  and  fidllng  to  do  so,  is  demnnable.    Id» 
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331  ^Dsnder,  plea  o^  where  there  are  two  kinds  of  money.  If,  by  the  laws 
9f  the  United  Statee,  there  is  more  than  one  kind  of  lawful  money,  a  legal  tender 
hi  payment  of  debts,  and  the  plaintiff  in  an  action  is  entitled  to  a  judgment 
pmble  in  a  parttcalar  kind  of  money,  a  plea  of  tender  wbieh  aven  the  tender 
to  haTe  been  made  in  lawful  money  of  the  United  States,  is  insufflcieni  The 
plea  shoold  aver  ttiat  the  tender  was  made  in  the  kind  of  money  the  plaintlif  is 
entitled  to  receiye.    Magraw  v.  MeQlyrmy  26  Cal  428. 

333.  Treopaaa. — ^In  an  action  of  trespass,  where  there  is  no  specific  denial 
of  the  amount  of  damages  alleged  in  the  complaint,  although  the  alleged  cause 
of  damage  is  specially  traversed,  it  is  doubtful  whether  such  answer  amounts 
to  a  denial  of  the  damage.    Bowt  v.  BracUeVf  12  Cal.  226. 

834.  In  an  action  for  a  trespass  upon  land,  alleged  by  the  oomplaint  to  be  in 
the  posBeasion  of  the  plaintiff  at  the  time  of  the  uniawiful  entry  thereon  by  the 
defendants,  it  is  not  a  sufficient  traverse  of  the  allegation  of  possession  for  the 
defendants  to  aver,  in  their  answer,  that  to  the  best  of  their  loformation  and 
belief  they  dia  not  commit  the  grievance  upon  any  land  in  the  lawful  possession 
of  pWnliff.    licCormick  v.  BaUy,  10  Gal.  230. 

985.  In  trespass  quare  cktusum  fregiif  where  the  complaint  ftvers  matters  of 
aggravation  after  the  entry,  an  answer  justifying  the  aggravating  matter, 
but  admittiiig  plaiBtiff's  title  and  possession,  does  not  state  fioots  sumcdent  to 
eoDstitute  a  draense.    Ptco  v.  Comas,  32  Cal.  678. 

336.  In  tresDass  quan  dausumfregU,  an  answer  joatifnng  merely  beoaos^ 
iie  defendant  has  an  easement  on  the  land,  contains  no  oeCmise.    la. 

337.  XTndertaklsgs  and  sealed  i]istnment& — Conoeding  that  there  is  « 
jMCQssazy  discrepancv  between  the  condition  and  the  penal  portion  of  the 
bond,  it  cannot  be  set  up  by  the  obligors,  as  the  bond  would  be  single,  and, 
k  a  suit  thereon,  the  plaintiff  would  be  entitled  to  the  full  amount.  8%oain  v. 
Grows,  8  Cal.  549. 

338.  The  law  imports  a  consideration  to  a  sealed  instrument  from  its  seal* 
At  common  law,  a  want  of  consideration  could  not  be  pleaded  to  a  suit  on  a 
sealed  instnunent,  the  presumption  of  a  consideration  being  absolute  and 
eonclusive.  The  statute  of  this  6tate  has  not  altered  the  presumption  of  a 
Qonsideration  which  still  accompanies  the  instrument,  but  only  modified  i^e 
foie  so  far  as  to  allow  it  to  be  rebutted  in  the  answer.  JfoCar^  v.  Beaoh^  10 
€aL  461;  WiOs  v.  Ken^.  17  Cal.  96. 

389.  "Where  an  answer  contains  an  allegation  of  alteration  in  an  instrument, 
it  mu8t  state  that  such  alteration  was  made  with  the  knowledge  or  consent,  ot 
by  the  authority  of  the  plaintiff.    Humphreys  v.  Oranej  5  Cid.  178. 

340.  In  an  action  on  an  undertaking  executed  by  and  on  behalf  of  the  de- 
fendants in  a  judgment  in  epectment,  conditioned  to  pay  the  value  of  the  use 
and  occupation  of  tUe  premises  pending  the  appeal,  an  answer  settii^  up  that 
pending  the  appeal  the  plaintiff  conveyed  a. part  of  the  premises  to  one  or  more 
«f  tiie  aefendants  in  the  judgmenit,  and  had  leased  portions  to  other  parties 
does  not  state  facts  sufficient  to  constitute  a  defense.  De  Castro  v.  Clarke,  29 
Cal,' 11. 

34L  Such  answer  iailing  to  show  when  tSie  conveyance  was  made,  it  wiU 
^  deemed  not  to  have  been  made  nntil  the  last  day  the  appeal  was  pend- 
ins.    Id, 

^  342.  Such  answer  is  also  defective  in  not  stating  that  the  use  and  occupa- 
tion of  the  portions  of  the  premises  conveyed  and  leased  was  of  any 
vabie.    Id, 

§  47.  ^Oounier  claim* 

The  counter  claim  mentioned  in  the  last  section  shall  be 
one  existing  in  favor  of  the  defendant  or  plaintiff,  and  against 
a  plaintiff  or  defendant,  between  whom  a  several  judgment 
might  be  had  in  the  action,  and  arising  out  of  one  of  the  fol- 
lowing causes  of  action : 
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Ist.  A  cause  of  action  arising  out  of  the  transaction  set 
forth  in  the  complaint  or  answer,  as  the  foundation  of  the 
plaintiff's  claim,  or  defendant's  defense,  or  connected  with 
the  subject  of  the  action. 

2d.  In  an  action  arising  upon  contract ;  any  other  cause 
of  action  arising  also  upon  contract  and  existing  at  the  com- 
mencement of  the  action. 

^  Amended  Stat.  1860,  299 ;  N.  Y.  Oode,  fl50 ;  see  anU,  $  5,  Abb.  Fornui, 
Ko.  1090,  1091. 

1.  BetroB  at  law.— To  authorize  a  set-off  at  law,  the  debts  mast  be  be- 
tween the  parties  in  their  own  rights,  and  most  be  of  the  same  kind  and 
qnality,  and  be  clearly  ascertained  or  liquidated ;  they  must  be  certain  and 
determined  debts.  Naglee  v.  PcUmer,  7  Gal.  643.  [Commented  on  in  Ihiffr. 
Hobbs,  19  Gal.  646,  and  not  approved.] 

2.  Asirignment  before  notice.— When  a  creditor,  haying  a  debt  due  him 
by  mortgage,  assigns  the  debt  and  mortgage,  a  judgment  in  favor  of  a  third 
person  agamst  the  creditor  purchased  by  the  debtor  after  the  assignment,  but 
Defore  notice  to  him,  constitutes  an  off-set  ipro  tarUo  to  the  debt  in  an  action 
upon  it  by  the  assignee.    McCabe  v.  Orey,  20  G^.  509  ;  see  orUe,  $  5. 

3.  Breach  of  ^rarrant7,  defense  by  way  of  recoupment — In  an  ao- 

tion  for  the  price  of  goods  sold  and  deUvered,  there  being  a  warranter  as  to 
the  quality  of  the  goods,  the  breach  of  the  warranty  may  be  relied  on  in  de- 
fense by  way  of  recoupment  to  mitigate  titie  amount  recovered  ;  but  it  is  not 
available  as  a  complete  defense  to  the  action.    Earl  v.  BuU,  15  Gal.  425. 

4.  Counter  claims»  reooapment  and  set-offi  in  actions  on  contract. 
Plaintiff  sues  for  balance  due  on  a  contract  for  erecting  a  building,  and  a 
small  sum  for  extra  work.  Defendant  seeks  to  ofliaet  a  clum  for  two  and  one- 
third  months'  rent  lost  by  him,  because  of  Uie  neglect  of  plaintiff  to  finish 
the  building  within  the  time  specified  in  the  contract,  defendant  having  at 
the  date  of  tlLe  contract  leased  the  building  to  responsible  tenants,  the  lease 
to  take  effect  from  the  time  named  in  the  contract  for  its  completion.  JBeM, 
that  defendant  cannot  offiset  his  rents,  because  the  circumstances  show  that 
the  contract  was  modified  by  the  parties  as  to  the  time  for  the  completion  of 
the  building.    McGinky  v.  Hardy,  18  Gal.  1X5. 

5.  If  a  merchant  employs  one  oy  written  contract,  at  a  stated  salary,  to  aot 
as  his  chief  clerk  and  managing  agent  for  a  stated  time,  and  an  action  is 
brought  by  the  clerk  on  the  contract  for  wages,  and  the  answer  sets  up  a 
counter  claim  for  damages  arisinff  out  of  neglect  of  the  clerk  to  attend  to  the 
business,  the  defendant  has  a  right  on  the  trial  to  introduce  evidence  of  a  loss 
of  his  profits  and  discontinuation  of  business  caused  by  the  clerk's  ne^leot ; 
and  to  do  this,  he  ma^  ask  a  witness  what  amount  of  additional  bumness 
would  have  been  done  if  the  clerk  had  attended  to  his  business.  Stoddard  t. 
TVeodtMU,  26  Gal.  300. 

6.  When  the  plaintiff's  action  arises  out  of  contract,  defendant  may  in- 
troduce  evidence  of  any  counter-claim  arising  out  of  contract  existing  at 
the  commencement  of  ue  action,  even  thougn  the  contracts  are  not  Hie 
■ame.    Id. 

7.  When  the  claim  of  plaintiff  and  counter-claim  of  defendant  both  arise 
out  of  the  same  contract,  defendant  may  introduce  evidence  of  unliquidated 
damages  embraced  in  his  counter-olaim,  unless  the  plaintiff  come  to  the  con- 
tract by  assignment.    Id, 

8.  When  an  action  is  based  upon  a  contract  to  pay  a  stipulated  sum,  and  the 
answer  sets  up  a  counter-claim  for  damages  for  matters  arising  out  of  tiie 
same  contract,  the  defendant  cannot,  on  the  trial,  introduce  evidence  of  any 
damages  except  those  s^edaUy  set  up  in  the  answer.    Id, 

9.  If  the  complaint  is  based  on  a  written  contract,  by  the  terms  of  whioh 
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piimtiff  18  to  do  ecntidn  things,  and  the  complaint  avers  a  faithful  performance 
on  his  part^  and  the  answer  denies  the  performance,  the  defendant  cannot, 
mider  tnis  allegation  and  denial,  introduce  evidence  of  a  connter-cUdm.    Id. 

KK  Where  one  is  employed  b^  another  nnder  a  contract,  at  a  stated  salary, 
payable  monthly  or  at  a  stated  tune,  to  act  as  his  derk  or  transact  business  for 
mm,  and  the  employee  neglects  the  business,  the  employer  is  not  precluded 
from  maintaining  an  action  for  damages  for  this  neglect,  by  payment  in  full 
of  the  employer  s  wages,  or  by  allowing  the  employee  to  sue  and  recover 
judgment,  Dy  refraining  from  interposing  any  counter-claim  for  a  breach  of 
the  employee's  contract.    Id. 

11.  If .  £.  T.  heing  indebted  to  Y.  in  the  sum  of  six  hundred  and  seventy- 
one  dp]]ars,  plaintin,  for  the  accommodation  of  the  debtors,  procured  E.  to 
assume  the  debt  and  execute  to  Y.  his  (E.'s)  note  for  the  amount,  and  to  se- 
cure £.,  plaintiff  assigned  to  him  a  note  and  mortgage  of  M.  for  $2,000,  with 
an  agreement  that  the  latter  should  be  re-transferred  to  plaintiff  upon  the 
payment  by  him  to  E.  of  the  amount  of  his  (E.'s)  note  to  Y.  Subsequently, 
£.  died,  having  in  his  hands  at  the  time  $1,400  belonging  to  M.  and  received 
by  £.  as  rents  and  profits  of  a  certain  ditch,  of  which  he  and  M.  were  joint 
owners.  Defendants  were  appointed  administrators  of  E.  and  receivea  the 
|1,4€0  as  assets  of  deceased,  and  afterwards  from  the  funds  of  tiie  estate  paid 
the  six  hundred  and  seventh-one  dollar  note  to  Y.  The  action  is  brought  to 
«>mpel  defendants  to  re-dehver  to  plaintiff  the  $2,000  note  and  mortgage,  he 
riaiining  that  the  transaction  above  stated  amounted  to  a  pavment  by  him  of 
the  debt  for  which  they  had  been  pledged  as  security.  Beldj  that  the  facta 
did  not  show  a  payment  of  E.'s  note  to  Y.  by  plaintiff ;  that  they  only  estab- 
lished that  there  was  a  balance  due  to  M.  uom  the  estate  of  E.,  and  that 
plaintiff  was  not  authorized  in  this  action  to  avail  himself  of  such  counter* 
claim  of  M.  against  the  estate,  as  a  payment  on  behalf  of  M.  £.  T.  Cook 
V.  Davis,  22  Oal.  157. 

IS.  Govniter-claim. — ^If  the  plaintiffs'  cause  of  action  is  for  damages  for 
thehnaeh  on  the  part  of  the  aefendant,  of  a  written  contract  between  the 
parties,  the  defendant  may  interpose  in  his  answer  a  counter-claim  for  dama- 
9BS  for  a  breach  of  the  contract  by  plaintiffiB.    Demm  v.  BeU,  30  Gal.  247. 

13.  Counter-claim,  what  is. — ^A  counter-claim  is  a  cause  of  action  in  favor 
of  the  defendant,  upon  which  he  might  have  sued  thephdntiff  and  obtained 
ailirmative  relief,  in  a  separate  action.  BeUeau  v.  Tnompson  el  oZ.,  Oct.  T., 
1867. 

14.  In  a  civil  action  for  assault  and  battery,  a  libel  published  by  the  plain- 
tiff concerning  the  defendant,  cannot  be  set  up  as  a  counter-claim.  McDou- 
^1,  Magwre,  April  T^  1868. 

15.  Counter-olainx  need  not  be  set  up^  v^hen. — ^An  omission  to  assert 
a  ero8»«laim,  when  a  demand  is  presented  for  payment,  does  not  involve  a 
vaiver  of  the  oounter-cUdm;  nor  is  a  failure  to  discharge  an  unfaithful  servant 
befiore  his  term  of  service  has  expired  a  release  of  dfuoages  arising  from  his 
select.    Stoddard  v.  TreadweU,  26  Cal.  300. 

16.  A  party  does  not  lose  his  right  to  bring  an  action  for  demand,  which  he 
nidit  have  pleaded  as  a  set-off  in  a  former  action,  but  neglected  to  do.  BobbM 
▼.  Dug,  23  bid.  696. 

17.  Crcns-demandfl  set  off — See  post,  i  49. 

18.  Joint  and  several  olaims. — ^A  joint  claim  by  two  persons  cannot  be 
pleaded  as  a  counter-claim  by  one  defendant,  but  he  may  amend,  and  allege 
that  the  whoie  interest  therein  had  been  transferred  to  him.  Steams  v.  JUMm, 
4  Gal.  229. 

19.  Demands  being  joint  and  several,  are  not,  strictiy  speaking,  due  in  the 
same  right;  yet,  if  the  legal  and  equitable  liabilities  on  claims  of  money  be- 
oome  Tested  in  or  may  be  urged  against  one,  they  may  be  set  off  a^inst 
KDarate  demands,  and  vice  versa,    Jaussell  v.  Oormay,  11  Cal.  101. 

w.  A  set-off  cannot  be  pleaded  by  one  of  several  defendants  sued  on  joint 
Mnhty,    Ooflins  v.  J?titier,  14  Cal.  223. 
2L  iFnder  the  forty-seventh  section  of  the  Practice  Act,  a  claim,  to  consti- 
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tate  a  tetofF,  must  be  mtdh  that  the  party  pleading  it  xnMit  obtam  auofwl 
jadgment  against  his  adversary  upon  H;  and  this  exelndes  a  joist  debl  aa  a 
■et-off  against  a  seyeral  one.    Howard  y.  Shores,  ^  Gal.  877. 

S2.  To  justify  the  allowance  of  a  set-oif  cxf  joint  debt  due  from  pUdntifl^ 
and  another  against  the  individual  claim  of  plaintifF,  upon  e(|nitaUe  groondB, 
it  is  not  sufficient  to  show  tbat  the  joint  debtors  owe  a  considerable  amomirtk 
and  that  their  property  ia  encumbex^  by  judgments,  mortgages,  and  aittecb- 
ments,  without  showing  that  they  are  insolvent,  or  that  tbe  defendants  aire  m 
danger  of  losing  tlieir  demand.    Id, 

83.  JmdgBiealak— When  jndgmenta  in  diiferent  Courts  are  to  be  set  off,  the 
moving  party  must  go  into  the  Court  in  which  tbe  judgment  against  hiinaelf 
was  recovered.    BwaeU  v.  Oomoay,  11  Cal.  101. 

24.  Where  two  persons  sue  as  partners  in  possession  for  a  trespass  on  fixm 
property,  the  jnd^ent  in  their  favor  is^zm  assets,  and  the  defendant  in  such 
case  cannot  afterwards,  in  equity,  raijoin  the  ooUectiqu  of  the  judgment  and 
set  off  against  it  a  claim  against  one  of  the  partners,  on  the  ground  that  in 
tact  this  partner  was  the  sole  owner  of  the  property,  and  alone  entitled  to  tha 
dnnages.  The  judgment  is  eonolusive  as  to  ue  joint  ownership.  C<JUns  x, 
Muikr,  14  Cal.  287. 

26.  Plaintiff  recovered  judgment  against  defendant  for  seizing,  as  shexifl^ 
vnder  execution,  certain  exempt  property.  Defendant  then  procured  an 
assignment  to  him  of  the  judgment  on  whioh  the  execution  issued,  and  moved 
the  Court  to  set  off  this  latter  judgment  against  the  former.  Hdd,  thai  the 
motion  was  proi>erly  denied;' that  defendant  being  sued  as  a  wrong-doer,  the 
judgment  of  plaintiff  for  the  value  of  the  property  must,  as  between  plaintiff 
and  defendant,  be  regarded  as  standing  in  place  of  the  property,  and  that  if 
defendant  were  allowed  in  this  way  to  take  advantage  of  his  own  wrong,  ha 
would  practically  defeat  the  purpose  of  the  Exemption  lisw.  .Bedbnoav. 
Manlove,  18  Cal.  388. 

86.  Action  on  an  appeal  bond,  in  wMoh  defendants  claim  the  right  to  oftet 
Che  balance  of  a  decree  in  a  foreclosure  suit,  Which  they  have  purchased  and 
now  hold  against  James  B.  Duff  and  James  T.  Byan  and  eleven  other  de* 
fendants  in  that  suit,  upon  the  ground  that  James  B.  Duff  and  James  T.  Byaa 
are  the  parties  beneficially  interested  in  the  cUiim  in  suit  in  this  action,  and 
tihat  they  and  the  other  eleven  defendants  in  the  decree  sought  to  be  ofbet, 
are  insolvent:  Held,  that  the  set-off  cannot  be  allowed,  as  well  because  of  the 
provisions  of  section  forty-seven  of  the  Practice  Act,  which  requires  a  oounter- 
dflim  to  be  between  parties  to  the  reoofd,  between  whom  a  several  judgment 
might  be  had  in  the  action,  as  of  the  provisions  of  sections  one  hundred 
and  seventy-six  and  one  hundred  and  ninety-nine,  which  would  require  a 
judgment  for  the  excess  to  be  given  against  the  plaintiff,  although,  as  against 
him,  it  is  not  daimed  that  defendants  have  any  demand.  Duffw.  Hows,  19 
Cal.  646. 

27.  Hddfurtha;  that  the  matter  set  up  in  the  answer  is  not  a  defense,  legal  or 
equitable,  m  any  other  sense  than  as  being  purely  an  offeet,  and  therefore  sach 
matter  oannot  be  relied  on  as  an  equitable  defense  independent  of  and  beyond 
the  right  of  ofl^t  given  by  the  Practice  Act.    Id, 

28.  A  decree,  rendered  in  an  action  on  a  bond,  and  to  foreclose  a  mortgage 
given  to  secure  the  bond,  which,  after  reciting  the  amount  found  due  on  me 
bond,  directed  tbat  the  mortgaged  premises  be  sold,  and  out  of  the  prooeeds,  tiie 
costs  and  the  amount  found  due  on  the  bond  and  accruing  interest  be  paid,  and 
that  if  there  was  a  sarplus,  the  sheriff  pay  such  surplus  into  Court,  but  that  if 
the  proceeds  were  insufficient  to  pay  the  debt,  interests  and  costs,  the  sheriff 
should  report  the  amount  of  such  deficiency  or  balance,  and  that,  ^erefore,  the 
plaintiff  have  execution  against  the  defendants,  merges  the  original  debt  in  sock 
judgment,  at  least  so  far  as  to  make  It  a  certain  and  liquidated  demand,  existing 
at  the  daifi  when  the  amount  of  balance  was  ascertained,  by  the  report  of  die 
sheriff,  sufficient  as  a  foundation  of  a  right  of  action  as  set-off.  Hobbs  ▼.  IHi/, 
S3  Cal.  696. 

29.  The  jurisdiction  of  a  Court  of  equity  in  relation  to  setoflb,  is  more  exten- 
idve  than  tiiat  of  common  law  Courts ;  and  when  the  defendant  in  one  of  tbe 
judgments  is  insolvent,  and  the  plaintiff  in  the  other  is  not  the  real  partj  in 
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but  «  trofltee  for  the  inaolFent  dtfendantB  in  the  other  jadgmeat,  a 
Court  of  equ&tf  will  deciee  a  aet-off.    Jtf. 

30.  Where  uie  parties  to  two  judgmeots  are  not  the  samOt  a  Court  of  common 
law  jnriadiction  cannot  eet-off  one  against  the  other ;  but  a  Court  of  equity  will 
look  beyond  the  nominal  to  the  r«il  parties  in  interest,  and  abjudicate  the 
righte  of  ihe  .parties  accordingly.    Id. 

31.  A  Conrt  of  equity  will  not  permit  a  cestui  qui  trust  who  is  insolvent,  te 
talbree  and  collect  through  his  troatee,  a  judgment  against  a  party  who  holds  a 
jast  and  valid  demand  against  the  oestui  qui  trust,  which  he  has  no  means  of 
enlbrein^  or  collecting  if  a  set-olT  is  denied.    Id. 

32.  It  n  not  necessary  that  the  demand  sought  to  be  used  as  a  eet-off,  shonU 
be  in  the  form  of  a  personal  judgment    Id. 

33.  An  action  brought  in  a  C^nrtof  equity  to  enfoxoe  a  set-off  of  one  judg- 
ment agsmstt  anotiier,  is  "  an  aotion  opon  a  jnd^ent  or  decree,"  within  Hhe 
meamng  of  section  17  of  the  Statute  of  Limitations,  and  may  be  brought  at 
tny  time  wifiun  fire  years  of  the  date  of  the  judgment  or  decree.    Id, 

wL  Where,  in  the  same  aotion,  two  judgments  were  entered,  one  for  the 
^aintiir  for  a  certain  sum,  and  one  for  the  defendant  for  a  less  sum:  EeH 
mat  defendant  had  a  ri^ht  to  set-off  his  judgment  pro  tanto  against that  of  the 
idaintiff,  and  that  tiiia  n^t  could  not  be  defeated  liy  any  assignment  by  plainir 
tiff  of  bis  jndgment  before  appUoaiion  of  the  set-off.  Porter  A  AUm  y.  Lia- 
torn,  2fi  Cal.  4S0. 

35.  Where  a  judgment,  against  whidi  a  right  to  set-off  another  judgment, 
rendered  in  the  same  action,  exists,  is  assijgned,  the  assignee  may  be  brought 
into  the  Court  upon  a  proceeding  by  petition  and  motion,  and  will  be  bound 
hy  an  order  made  therein  directing  a  setr-off.    Id, 

36.  A  jndgment  in  fiE»ror  of  a  defendant  for  costs,  beeed  upon  a  finding  of  one 
of  seyeral  issues  in  his  &Tor  by  the  jury,  even  if  erroneous,  is  not  void. 
While  unrerersed  it  is  to  be  treated,  i>r  me  purpose  of  set-off^  as  a  valid 
judgment.    Id, 

37.  Pktmiflsory  note  not  subject  to  a  8et43ff.r— Where  a  neffotiableprom- 
■■on  note,  not  yet  due,  is  taken  bona  fide  as  collateral  security  £>r  a  pre-exist- 
ing debt,  it  is  not  subject  to  any  defense  existing  at  the  date  of  the  aseign- 
iMBt  between  the  parties.  Fayne  t.  Bentlay,  B  Cal.  260.  [Affirmed  in  Eobbur 
V^y.Sm\ik,  14  Cal.  94.] 

38.  Partnerah^  demands. — ^A  debtor  has  a  right  to  purchase  cross  de- 
mands against  a  partnership,  and  to  set  them  np  as  a  defense  to  a  debt  due 
br  him  to  a  partnership.  NagUe  ▼.  Minium^  o  Cal.  540;  Moaye  y.  Joim«,  9 
ud.335. 

39.  In  an  action  at  law  to  recover  damages  for  failure  to  comply  with  a 
M'venant  to  indemnify  plaintiff  agunst  liamlities,  the  defendant  cannot  set 

S^  as  a  counter-claim,  demands  which  were  matters  of  partnership  between 
e  parties.    RaskeU  y.  Mo<yre,  29  Cal.  437. 

40.  When  partners  are  sued  as  ftustors,  it  is  not  necessary  for  them  to  set 
tatik,  in  their  answer,  their  claim  for  disbursements,  commissions,  etc.,  by 
««y  of  setoff.    Lid)«rt  ▼.  CbauviUau,  8  CaL  463. 

fi.  Setoff  Jn  ^eqcd^.— A  Conrt  of  equity,  upon  bill  filed,  will  compel  an 
tqoitable  set-off  when  the  parties  have  mutual  demands  against  each  other, 
viiidi  are  so  situated  that  it  is  impossible  for  the  party  ckSming  a  set-off  to 
ohtain  satisfaction  of  his  daim  by  an  ordinary  suit  at  law  or  in  equity.  JRu^ 
mB  y.  Comoaif,  11  Cal.  93. 

42.  Equity  will  not  set  off  the  claim  of  an  individual  creditor  of  one  joint 
^f^pet  Of  a  )ud^ent  against  the  judgment;  and  if  the  judgment  be  partner- 
tiup  assets,  the  individual  creditor  has  no  claim  .to  any  part  of  it  until  adjust- 
nunt  of  the  firm  accounts.    CoUms  v.  BidUr,  14  Cal.  227. 

48.  In  eqnitf,  the  right  of  setoff  depends,  not  on  the  statutes  of  set-ofl^ 
hot  upon  the  right  and  She  equitable  junscUction  of  a  Court  of  Chancery  over 
Hb  8idtoz&    BMs  ▼.  Di^,  23  Oal.  696.    See  further  under  title  "Jwtffmenb.** 

44  ImptaveBnents  in  an  action  of  ^eotment.    See  $  257,  post, 
46.  Uidiqiildated  daaMffSs  oannot  te  setoS 
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46.  Unliquidated  claim  for  damages  not  the  subject  of  off-set,  legal  or  eqidtft>l 
ble.   Biekdaon  y.  Biehardson,  19  Gal.  331;  McBcugal  ▼.  Magmrtj  April  T.,  1868.1 

47.  Zdquidated  demand.  See  Hdbbs  y.  Duff,  23  Gal.  596;  see  ank,  §  46,  wAfl 

48.  When  and  bow  pleaded. — ^Under  the  plea  of  geoeral  ieaae,  evideiicsi 
of  a  counter  claim  is  not  admissible,  but  should  be  especiallj  pleaded.  ]^ek$^ 
T.  Oremj  9  Cal.  75.  i 

49.  Though  certain  defenses,  by  way  of  set-off,  are  pleaded  in  the  answer  in  t' 
very  informal  and  inartificial  manner,  still,  if  the  facte,  showing  that  they  con- ' 
stitute  valid  claims  against  the  plaintiff,  are  suflBciently  stated,  the  defense! 
ought  not  to  be  stricken  out  See  foots.  WaUaot  y.  BearBiotr  Water  and  Mvuitg 
Co.,  18  Cal.  461. 

50.  To  entitle  a  defendant  to  set  off  a  claim  against  a  demand  of  the  plafaitiff 
he  must  set  forth  in  his  answer  the  nature  of  the  claim  which  he  intends  to  set 
off,  and  when  this  was  not  done :  jBeld,  that  the  Court  below  properly  rejected 
eyidence  of  the  claim  proposed  to  be  set  off.  Bernard  y.  MuUot,  1  Cal.  368. 

51.  Damages  which  do  not  legally  result  from  the  breach  of  the  contract, 
cannot  be  recoyered,  unless  they  are  specially  claimed  and  set  forth  in  the 
pleading;  thus,  damages  sustained  by  vendee  of  goods  by  reason  of  his  inability 
to  comply  with  a  contract  made  by  him  with  a  third  person,  do  not  legally  re- 
sult from  a  breach  of  the  contract  of  his  vendor  to  deliver  the  goods  to  him; 
and,  in  an  ^action  by  his  vendor  against  him,  cannot  be  recouped  fh>m  the 
plaintiff's  claim,  unless  such  damages  are  specially  alleged  and  set  forth  in  an 
answer.    Coie  v.  SwansUm,  1  Cal.  51. 

52.  Verdict^  in  case  of  a  counter-claim.    See  §  176,  post 

53.  Judgment,  in  oase  of  a  oonnter-olaim.    See  §  l99fposi. 

§  48.  Cross  demands. 

When  cross  demands  have  existed  between  persons,  nnder 
such  circumstances,  that  if  one  had  brought  an  action  against 
the  other,  a  counter  claim  could  have  been  set  up,  neither 
shall  be  deprived  of  the  benefit  thereof,  by  the  assignment  or 
death  of  the  otlier  ;  but  the  two  demands  [shall]  be  deemed 
compensated,  so  far  as  they  equal  each  other. 

Bee  ante,  $  47,  note. 

§  49.  Several  defenses. 

The  defendant  may  set  forth  by  answer  as  many  defenses 
and  counter  claims  as  he  may  have.  They  shall  each  be 
separately  stated,  and  the  several  defenses  shall  refer  to  the 
causes  of  action  which  they  are  intended  to  answer,  in  a 
manner  by  which  they  may  be  intelligibly  distinguished. 

N.  Y.  Code,  $  150;  Abb.  Forms,  718. 

1.  If  inconsistent  defenses  be  set  up,  the  defect  must  be  reached  by  motion 
to  strike  out,  or  in  some  cases  by  demurrer.  And  if  no  objection  be  taken  to 
the  answer  on  this  ground,  defendant,  on  the  trial,  may  relv  on  any  of  liis 
defenses  as  under  the  old  system.  Klink  t.  Cohen,  13  Cal.  623.  [Same  ruling 
repeated  in  Hdm  ▼.  Boach,  25  Cal.  37.] 

2,  Several  defenses,  inconsistent  with  each  other,  may,  under  proper  dr- 
onmstances,  be  set  up  in  a  yeriiled  answer.    BeU  ▼.  Brown,  22  Cal.  671. 

8.  In  an  action  to  reooTor  a  mining  claim,  the  complaint,  duly  verified, 
aUeged  title  and  possession  in  plamtiffs  on  a  certain  day.    The  answer,  also 
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dflDied  that  phintiflis  eyer  had  either  title  or  poesesaion,  and  after- 
aTerred  &at  if  nlaintiffe  ever  had  a  title  to  the  daim  they  had  aban- 
and  forfeited  it  Wore  defendants'  entry.  At  the  trial,  on  motion  of 
'Sb,  the  Court  ordered  defendants  to  elect  on  which  of  the  above  de- 
they  wonld  rely,  and  defendants  having,  after  excepting  to  the  order, 
I  to  rely  npon  weir  denial,  were  preolnoed  from  introducing  proof  of 
jlhe  abandonment  and  forfeiture.  Held,  that  the  action  of  the  Court  was 
pror;  that  defendants  had  the  right  to  set  up  both  defenses  in  their  answers 
Ittid  rapport  both  by  proof.    Id, 

I  4.  Tm  inconsistent  defenses  which  are  allowed  to  be  pleaded  in  a  verified 
ilDsirer,  are  not  such  as  require  in  their  statement  a  di^ct  contradiction  of 
ffliy  fiiet  elsewhere  directly  averred.  They  are  those  in  which  the  inconsist- 
|«Ky  arises  rather  by  implication  of  law,  being  in  the  nature  of  pleas  of  con- 
Sfaoan  and  avoidance,  as  contradistinguished  from  denials,  where  the  party 
[inpliedhr  or  hypotheticaUy  admits  for  the  purpose  of  that  particular  de&nse, 
rabet  which  he  notwithstanding  insists  does  not  in  truth  eidst.  Id. 
I  5.  Where  th^e  are  several  defenses  in  an  answer,  an  admission  made  in 
I  floe  ia  not  an  admission  for  all  the  purposes  of  the  case,  but  for  the  sake  of 
:  the  pka  merely.    SUer  v.  JeweU,  July  T.  1867. 

I    6.  Each  denial  of  an  answer  must  be  regarded  as  applying  to  the  specific 
I  iBegMion  it  purports  to  answer,  and  not  as  forming  a  part  of  an  answer  to 
I  flome  otiier  speciilc  and  entirely  independent  allegation.     BaoomlkU  v.  J{ene, 
|»Cal.450.  ^ 
7.  See  ante,  $  46;  "  anawer  must  be  consiaUniJ* 

§  50.  ^Demvrrer  to  anawer y  and  sham  apnd  irrelevant  defenses, 

I  When  the  answer  contains  matter  in  avoidance,  or  a  coun- 
ter-claim, the  plaintiff  may,  within  the  number  of  days  in 
vfaich  the  defendant  is  by  the  summons  required  to  answeri 
to  be  computed  from  the  time  of  the  service  of  a  copy  of 
lach  answer,  demur  to  the  same  for  insufficiency,  stating 
therein  the  grounds  of  such  demurrer  ;  and  when  the  answer 
contains  a  cross  complaint,  the  parties  against  whom  relief  is 
therein  demanded  may  demur  or  answer  thereto  within  the 
like  period.  Sham  and  irrelevant  answers  and  defenses,  and 
BO  much  of  any  pleading  as  may  be  irrelevant,  redundant,  or 
immaterial,  may  be  stricken  out,  upon  motion,  upon  such 
terms  as  the  Court,  in  its  discretion,  may  impose. 

'Aaieiided,  1854,  86;  1860,  299;  1882,  662;  1866,  702.  See  Bnle  XX  for  San 
Jnnoaoo  County;  also  Boles  XVlll  and  XIX;  N.  T.  €k)de,  $162;  Abb. 
Farms,  No.  1096,  1168-1166— Form  of  notice  of  motion. 

L  Complalntai,  irrelevant  matter,  eto^  and  motions  ooncemine.    See 

M§57. 

^.  Groas  onmpialnt,  whan  to  be  replied  ta>-In  respect  to  matter  in 
*ndeBoe  and  to  connter^daims,  the  role  is  the  same  as  before  the  amendments 
^  1S66.  Those  amendments  introduced  a  new  pleading,  oaUed  a  cross  com- 
pttt&t.  When  the  answer  contains  a  cross  complaint,  it  mast  be  replied  to, 
n  &r  as  the  cross  complaint  is  concerned,  or  the  matters  therein  aUe^ed  will 
be  taken  as  confessed;  bat  in  no  other  respect  is  the  plaintiff  required  to 
«pl7  to  the  answer.    ficroW  v.  8imih,  Oct.  T.  1867. 


3.  Sham  auawma^  ^i^hat  are. — k  sham  answer  is  one  good  in  form,  bat 
■he  in  fact,  and  not  ideaded  in  good  futh.  It  sets  up  new  matter  .which  ia 
^.  P«oty  Y.  /SoMn,  10  GaL  ^. 
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4u  Plaintiff  saed  on  a  note  made  by  defendamto  io  hia  Older,  ttie 
not  being  verified,  bnt  setting  out  the  note.    Defendants  pleaded  naj 
Plaintiff,  on  ai&davits  that  the  plea  was  fake  and  pleaded  in  bad  faiui,  i 
to  strike  out  the  answer,  and  for  judgment.    Granted.    Mdd,  that  the 
of  the  Court  was  richt;  that,  under  the  fiftietti  section  of  the  Practice. 
**  sham"  answers  and  defenses  are  suoh  as  ace  good  in  form,  but  fidss  ini 
and  pleaded  in  bad  faith;  and  that  such  answers,  when  ooTUBsting  of  aft 
tive  defenses,  should  be  stzieken  out    QoeU>rf$  ▼.  IHc^e,  Mo(MiU  S  Co.,J 
Cal.  385. 

5.  If  the  complaint  a^ers  that  defondant  made  and  deliTeared  the  notij 
plaintiff,  and  that  yolaintiff  is  still  the  o^vsoer  and  header,  and  the  tw 
denies  that  plaintiff  is  the  owner  and  holder,  and  the  plaintiff  introdnoei  i 
davits  showing,  by  a  statement  of  facts,  that  the  note  is  his,  and  the  def 
ant's  counter-affidavits  merely  state  that  the  answer  is  true  and  was  put  in  | 
faith,  the  answer  is  sham,  and  should  be  atrioken  out  aa  auoh.  Wt 
T.  Bogers,  39  Gal.  669. 

6.  Jmrelevant;  veduii<3teuit  and  immaterial  aUeg atkws  in 
An  unessential,  or  what  is  the  same  thing,  an  immaterial  allegation,  is  one 
can  be  stricken  from  the  pleading  without  leaving  it  insuffloient,  and  need 
be  proved  or  disproved.    Whether  an  allegation  be  material,  may  be  detet 
by  the  question—*'  Can  it  be  made  the  subject  of  a  material  issue!"    Is 
words,  <*If  it  be  denied,  will  the  failure  to  prove  it  decide  the  ease  in  vlx 
in  part?"    If  it  will  not,  then  the  fact  alleged  is  not  material.   QreoK  v.  Fi 
16  Cal.  411. 

7.  In  an  action  for  the  seizure  and  conversion  of  a  bag  of  gold  coin,  the 
plaint,  after  the  usual  averments,  went  on  to  detail  the  manner  of  the 
with  the  incidents  occurring  on  the  street  at  the  time,  and  everything  done 
defendants,  plaintiff  and  the  ^  crowd  "  relating  to  or  constituting  the 
of  the  wrongful  conversion :  EM^  that  this  narration  sbonld  have  been  at 
out,  on  motion,  as  irrelevant  and  redundant  matter.    Id. 

8.  In  an  action  to  recover  damages  for  the  diversion  of  the  water  of  a  i 
from  plaintiff's  mills,  an  averment  as  to  the  precise  quantity  of  water  reqi 
for  the  use  of  the  mills,  and  to  which  plaintiflb  claimed  to  be  entitled,  is 
material  averment ;  and  a  recovery  of  damages  would  not  establish  pU 
right  to  the  exact  quantity  of  water  claimed,  so  hs  to  be  res  iudioata  in  s  si 
quent  suit    ifaZ>oruad  v.  Bear  Bwer  and  Auburn  W,A  ML  Co,,  15  Cal.  145 

9.  Suit  for  services  as  agent  of  defendant  under  a  contract    Defendant] 
answer  sets  up  a  violation  of  the  contract  on  the  part  of  the  plaintiff,  aad 
eertain  other  matter,  amounting  to  a  tort  on  his  part ;  as  conspiracy  to  harej 

Sroperty  of  defendant  sold,  and  bought  in  by  him  ;  circulating  fslse  reports " 
efendant  was  bankrupt,  its  aflkirs  a  sinndle,   etc.    HdS,  that  thts^' 
portion  of  the  answer  was  properly  stricken  out,  on  motion  of  plaintiff 
Sjyerra  Nevada  Lake  Water  and  Mining  Co.,  18  Cal.  171. 

10.  In  an  action  to  abate  a  nuisance,  caused  by  the  running  a  ditch  lor 
conveyance  of  water  across  the  land  of  the  plaintiff,  the  defendants  Bet 
among  other  things,  the  followiDg :  "  That  said  tract  of  land  is  situated  in 
heart  of  the  minenti  regions  of  mid  State,  and  is  a  piu^  of  a  public  d< 
belonging  to  the  Government  of  the  United  States,  and  that  said  covenuneat  I 
never  grin  ted  or  conveyed  the  same,  or  any  part  thereof,  to  said  plaintiff;  * 
further  say,  that  their  said  diich  was  constructed  in  the  summer  of  1855,  and 
been  used  ever  since,  and  still  is,  for  the  purpose  of  conveying  the  wat 
the  South  Fork  of  the  American  river  firom  a  point  about  five  miles  above 
land  to  gold  mfaitng  looatities  lower  down,  and  in  the  viefaii^  of  said 
there  to  be  used  for  gold  mining  purposes ;  thattiie  same  is  fiBurteem 
length,  and  was  constructed  for  the  purposes  aforesaid  at  a  cost  to  said  d< 
ants  of  about  $20,000,"  which  allegations  were  stricken  out,  on  motion^ 

Jihuntiff 's  attorney.  Mdd,  that  they  were  properiy  stricken  ont,  as  inelevi ' 
or,  if  true,  they  constitute  no  defense  to  the  action.    Wemmr  v«  Xoisary;  11 
104. 


11.  Shcutt  anA  iivelafvaiit  and  Inoonaitftant  aaawvn  and  d< 
and  fmUmwmnt,  iiadaadant  and  (fanmatexlal  matter  ms^  ba 
oat  on  motioa — ^It  is  no  defense  to  a  note,  given  by  one  partner  to 
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te  his  interasl  in  land  liald  jointly  by  both,  thst  the  payee  of  the  note 
deoeiTod  bis  partner,  the  maker,  in  the  diyirion  of  partnership  stooic, 
i  indebted  laerefor  in  an  amount  eqnal  to  or  greater  than  the  Bum  due 
note.    Cam  t.  Moaey,  6  Cal.  276. 

When  sncb  a  defense  waa  set  np  in  the  answer,  in  an  action  on  the 

:  Bdd,  that  all  of  the  answer,  except  that  portion  admitting  the  execn- 

of  tibe  note  and  denying  the  indebtedness,  was  properly  stricken  out.  Id. 

L  In  «i  action  for  the  purchase  money  of  land  oonreyed  by  deed*  with* 

eoTenante,  want  of  title  in  the  vendor  is  no  defense,  unless  the  yendee 

been  evicted.    Fowier  y.  Smith,  2  Gal.  d». 

The  want  of  reasonable  care  on  the  part  of  another,  who  is  injured  by 
teeaking,  cannot  be  set  up  in  defense  to  an  action  for  damages  for  the 

B  thoB  Boffered  in  the  breaking  of  defendants'  dam.    FroSar  r.  8wn 

Water  Co,,  12  Gal.  566. 
ISl  If  inoonfiistent  defenses  are  set  up  in  an  answer,  the  defect  must  be 

td  by  motion  to  stzike  out,  or  by  demurrer ;  and  if  no  objection  be 

to  the  answer  on  this  ground,  defendant  may,  on  the  trial,  rely  on  any 
of  these  dtffenses.     UrifSas  y.  MorriU  (No.  2),  26  Gal.  35. 

16.  Allegations  in  a  complaint  which  are  abeurd,  and  the  truth  of  which  is 
le,  and  which  are  inconsistent  with  other  aHegations  in  the  same 
.t»  may  be  disregarded  as  surplusage.    Sa/cramenio  Co.  y.  .Bird,  31 

66. 

17.  XatCer  contained  in  an  amended  complaint  is  not  irreleyant  or  redun- 
Wud  to  a  cauae  of  action  set  out  in  the  original  complaint  in  the  same  action. 
Wwtda  County  and  Sacramento  County  Canal  Co.  y.  Kidd,  28  GaL  673. 

]&  If  a  complaint  be  based  upon  a  written  contract,  a  correct  copy  of 
Wek  is  attached  to  and  made  a  part  of  the  complaint,  and  if  Hxe  ayerments 
if  the  complaint  put  a  fedse  construction  in  law  upon  the  terms  of  the  con- 
%Ml»  the  oomiUadnt  will  not  fbr  that  reason  be  bad,  but  the  eitoneous  aJlega- 
Ibbb  will  be  regarded  as  surplusa^.    Stodda/rd  t.  TreadweU,  26  Gal.  dOOi 

12.  Where  the  husband  and  wife  are  joined  as  pladntifrs,  and  the  contract 
iMd  on  and  set  fordi  in  the  complaint  was  made  between  the  husband  only 
ImI  the  defendants,  the  name  of  the  wife  as  plaintiff  was  mere  surplusage, 
9ti  not  a  dtefeet  of  partiea  under  the  Gode,  anct  might  baye  been  stricken  out 
muB/doe,  if  inaisted.     Warner  and  Wife  y.  Steamship  Unde  Sam,  9  Gal.  697. 

n.  la  a  suit  for  the  reooyenr  of  the  purchase  money  of  land,  founded  on  a 

I  ioafaact,  in  which  the  plaintiff  contracted  to  deliyer  a  warranty  deed  for  the 

L  Ind,  tin  defendant,  m  his  answer,  denies  that  the  plaintiff  was  the  lawful 

"feiec,  or  that  he  had  any  title  to  Hbe  land.    Mdd,  tibat  the  ayerment  was 

I  knlemat.     Thayer  y.  White,  3  GaL  228. 

I  &.  The  only  allegstionB  essential  to  a  complaint  are  those  re<^uired  in 
!  ikting  the  oattso'  of  action.  Allegations  inserted  for  the  purpose  of  mtercept- 
I  htt  tnid  cutting  oif  an  anticipated  defense,  are  superfluous  and  immaterial^ 
I  M  do  not  require  an  answer.    CanJUldr.  Tolnas,21  Gal.  349. 

22.  CnmplfltntBb  radandant  matter,  etc. — See  $  57. 

I  29^  PknotiGe,  motion  to  strike  oat,  how  and  ^rhen.— Where  the  plaintiff 
i  Ma»  lluii  sll  the  denials  are  bad,  if  the  answer  contains  no  new  matter,  he 

Bay  lest  the  sufidency  of  the  denials  by  a  motion  for  judgment  upon  the 
;  fciliin^S  or  by  motion  to  strike  out  the  answer  on  the  ground  that  it  is  sham. 
I  If  Moe  of  Ae  denlahi  are  deemed  good,  and  the  others  bad,  he  may  moye  to 
I  tfki  oat  the  latter.  Answers  consisting  of  denials,  which  do  not  explidtly 
I  tiHue  the  material  aUegationa  of  the  complaint,  we  hold  so  fer  sham  and 

famlaiit  witliin  the  mestninflr  of  tiie  statute.    Oay  y.  Wimier,  Oct.  T.,  1867. 

2i.  The  complaint  aUeged  the  making  of  a  note  and  the  indorsement 
Innof,  and  the  answer  was  a  genend  demal  in  the  terms  of  the  old  general 
{■•»  hi  oemmptM,  that  the  dmndant  undertook  and  promised,  in  manner 
^dfenn,  etc.  Bdd,  that  the  plaintiff  would  hayebeen  entitied  to  judgment 
Ma  motion  in  the  Court  below  to  strike  out  the  answer  as  a  nulUty;  but, 
BH^fmOndTt  that  ha  should  haye  ndaed  his  ebjeotion  to  the  answer  in  the 
taKtbekiw  and  had  it  passed  upon,  and  that  haying  rested  his  cause  at  the 
M  on  the  ground  of  want  of  an  aifidayit,  he  will  not  be  pennitted  to  say 
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here,  for  the  first  tiine,  that  the  answer  does  not,  in  a  proner  form,  eontrcrrad 
the  allegations  of  the  complaint.    Orogan  y.  BuckU,  1  Gal.  193. 

25.  Inability  of  connsel  to  obtain  defendant's  verification  in  time,  may  In 
good  ground  for  an  extension  of  time  to  answer,  bat  cannot  aveul  in  resuiu^ 
a  motion  to  str^e  out,  and  for  Judgment  after  the  answer  is  filed.  Drum  i 
WhUing.  9  Gal.  422. 

26.  K  inconsistent  defenses  be  set  np,  the  defect  most  be  reached  by  mo 
tion  to  stzike  ont»  or  in  some  cases  by  aemnrrer;  and  if  no  objection  be  takei 
to  the  answer  on  this  gronnd,  defendant  on  the  trial  may  rely  on  any  of  lui 
defenses,  as  nnder  the  old  system.    KHtUc  t.  Cohen,  13  GaL  623. 

27.  If  every  fact  essential  to  the  claim  or  defense  be  not  stated,  the  advem 
party  may  demnr;  and  if  any  fact  not  essential  to  the  claim  or  defense— ii 
other  words,  any  except  issuable  facts  be  stated,  the  adverse  party  may  mom 
to  strike  ont  the  unessential  parts.    Green  v.  PahMTf  15  Gal.  ill. 

28.  If  an  answer  is  filed,  raisins  an  issue  or  issues,  and  a  trial  is  had,  taA 
witnesses  are  sworn  and  examine(^  and  the  Gourt  takes  the  case  into  consiA 

\yr  eration,  it  cannot  then  strike  out  the  answer  of  the  defendant  and  enter  Ui 
default,  and  render  judgment  for  pUdntiif  for  the  amount  claimed  in  the  con 
plaint.    Abbott  v.  Douglass,  28  Gal.  295. 

29.  Parties  moving  to  strike  out  must  roedfy  the  objeotionable  matter,  vtt 
precision.     WaJtts  v.  Crawford.  Oct  T..  1867. 

30.  Soxplusage. — The  averments  in  a  complaint  of  "nnlawfiil  tat 
wrongful,"  as  applied  to  the  entir  upon  the  premises  and  the  cutting  doin 
of  the  timber,  and  to  the  removal  and  detention  of  the  same,  may  be  stricfai 
out  as  surplusage.     Halkck  v.  Mixer,  16  Gal.  574. 

31.  Superfluous  matter  in  a  complaint^  when  inserted  by  itself,  should  be 
struck  out  or  disregarded,  as  surplusage.    Boies  v.  Cohen,  15  Gal.  150. 

32.  What  Bhould  not  be  sttioken  ont^— Though  certain  defenses,  hy  mf 
of  set-off,  are  pleaded  in  the  answer  in  a  very  informal  and  inartificial  maa- 
ner,  still,  if  the  facts  showing  tbat  they  constitute  valid  claims  against  thi 
plaintiff  are  sufficiently  stated,  the  defenses  ought  not  to  be  struck  out  Wa^ 
taee  V.  Bear  Biver  Water  and  JIBning  Co.,  18  Gal.  461. 

33.  In  all  cases  not  within  the  exception  of  the  statute,  an  answer  withool 
a  verification  to  a  complaint,  duly  verified,  may  be  stricken  out  on  motion;  and 
application  for  judgment,  as  upon  a  default,  may  be  made  at  the  same  tima. 
Drum  V.  WhUir^,  9  Gal.  422. 

34.  The  motion  in  this  case  to  strike  out  the  answers  because  denying  o> 
information  and  belief,  and  for  judgment  on  the  complaint:  ^eld,  to  ie  jpo^ 
erlv  overruled.     Comerford  v.  Dupuy,  17  GaL  308. 

35.  A  demurrer  cannot  be  stricken  out  on  motion  as  a  sham  and  iireleTairi 
defense.  A  demurrer  can  be  disposed  of  in  no  other  way  than  by  the  rego- 
lar  mode.    Laroo  v.  Caaaneuava,  90  Gal.  560. 

36.  A  verified  answer,  which  in  any  part  contains  a  distinct  denial  of  a  £ul 
material  to  plaintiff's  recovery,  cannot,  whatever  its  defects,  be  treated  aa  i 
nullity,  so  as  to  entitie  plaintiff  to  judgment  on  the  pleadings.  GIdrarM  t. 
McDermoU,  22  Gal.  539. 

37.  If  the  answer  has  the  sifl;nalure  of  the  attorney  of  record,  and  ^^^^^ 
an  associate  attorney  attached  to  it,  the  Gourt  will  not  strike  it  out  Tw 
Gourt  wiU  not  try  the  question,  whetiier  the  signature  of  the  attorney  of  r^ 
ord  was  put  there  by  himself  or  by  his  associate  without  his  authority.  ^ 
son  V.  Cleaveiand,  30  Gal.  192. 

38.  An  answer  filed  after  the  time  for  answering  has  eaqrfrsA— ^ 

Gourt  in  its  discretion  may  strike  it  out  or  retain  it,  or  permit  another  to Jm 
filed;  but  plaintiff  cannot,  as  of  right,  have  such  answer  struck  out  For 
these  purposes  defendant  is  not  in  default  until  his  default  has  been  actaal^ 
entered  in  accordance  with  the  statute.    Bowers  v.  Dickerson,  18  Gal.  420. 

39.  How  to  defend  motion  to  strike  oat— When  plaintiff  moves  on  afr 
davit  to  strike  out  a  defense  as  "  sham,"  the  affidavit  of  defendant  tbat  mi 
defense  is  bona  fide  will  defeat  the  motion.  Gostorfs  v.  Tbe^e,  McCahSi  A  (^ 
18  Gal.  385.  [See  Wedderspoon  v.  JBo^^ers,  32  Gal.  569,  where  all  the  vo&ifir 
ties  axe  oollected.  ] 
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40.  Query:  WheUier  this  aeetioii  of  the  Plaetice  Aofc  applies  to  any  but  af- 
finnatiTe  defenses.    Id, 

41.  Inability  of  oovinsel  to  obtain  defendant's  Terifioation  in  time,  may  be 
good  groimd  for  an  extension  of  time  to  answer,  bat  cannot  avail  in  resisting 
a  motum  to  strike  out,  and  for  judgment  after  the  answer  is  filed.  Drtan  y. 
WkUing,  9  Gal.  422. 

§  51.  ^Pleadings  to  be  verified. 

Every  pleading  shall  be  subscribed  by  the  party,  or  his  at- 
torney, and  when  the  complaint  is  verified  by  affidavit,  the 
answer  shall  be  verified  also,  except  as  provided  in  the  next 
section. 

^Amended  1860,  299;  1862,  562;  N.  Y.  Code,  $  156. 

1.  An  attorney  in  fact,  who  is  not  an  attorney  at  law,  cannot  sign  his  name 
to  a  complaint  for  his  principal  as  "plaintiff's  attorney,"  and  an  action  so 
oonmenced  is  void,  as  mstituted  without  authority  by  an  entire  stranger  to 
the  plaintiff.    DisDey  v.  PoUack,  8  Cal.  670. 

1  An  answer  nnyerilied  to  a  yerified  complaint  may  be  stricken  out  on  mo- 
tioii,-  and  an  application  for  a  judgment  as  upon  default  may  be  made  at  the 
nme  time.    Drum  ▼.  WhiHng,  9  Cal.  422. 

3.  By  Terification  of  the  complaint,  the  plaintiff  can  prevent  the  defendant 
from  interposing  a  geneaal  denial  in  suits  on  promissory  notes  or  bills  of  ex- 
ebaoge,  by  requiring  a  sworn  answer.    Brooks  y.  ChUUm,  6  Cal.  640. 

^  4.  The  objection  to  the  want  of  yerification  of  a  complaint,  where  verifica- 
tion is  reauired  by  statute,  must  be  taken  either  before  answer  or  with  the 
uiwer.    Greenfield  Y,  Steamer  OunneU,  6  Cal.  67. 

5.  A  party  is  not  required  to  deny  an  indorsement  under  oath.  An  indorsee 
ttanoi  give  notes  in  evidence  without  proof  of  their  indorsement.  Youngs  v. 
M4CaL201;  18  Cal.  391. 

§  52.  ^FleadingSy  when  not  to  be  verified. 

The  verification  of  the  answer,  required  in  the  last  section, 
may  be  omitted  when  an  admission  of  the  truth  of  the  com- 
plaint might  subject  the  party  to  prosecution  for  felony  or 
misdemeanor. 

lAmended,  1860,  299;  1862,  562.    K.  Y.  Code,  §  157. 

§  53.  Cbpy  of  instrumerUy  when  deemed  admitted  as  genuine. 

When  an  action  is  brought  upon  a  written  instrument,  and 
the  complaint  contains  a  copy  of  such  instrument,  or  a  copy 
is  annexed  thereto,  the  genuineness  and  due  execution  of 
mich  instrument  shall  be  deemed  admitted,  unless  the  answer 
denying  the  same  be  verified. 

L  This  section  does  not  extend  to  other  parties  than  those  who  are  alleged 
to  bave  **  rigned  "  the  instrument.    Heath  v.  Lent,  1  Cal.  411. 

2.  Where,  in  an  action  against  an  administrator,  the  complaint  is  founded 
o&  an  instrament  aUeged  to  have  been  executed  by  the  intestate,  it  is  not 
itMMaary,  under  tiie  statute,  that  the  administrator  should  deny  the  signature 
of  the  intestate  on  oath.     It  must  be  proved.    Id. 

S.  A  copy  of  the  note  sued  on  being  attached  to  and  made  part  of  the  oom- 
pbint)  the  answer,  not  veiofled,  admits  the  genuineness  and  due  execution  of 
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tiienote,  aiid 6n1i11«i tiifi plftiiitfff  to Jodjgnunt    Hamr.TkrTbhmwW.CtK 
13  Gal.  62. 

4.  In  a  STiit  <m  anote,  ih«  oomplaiiit  eontaiiiliig  tike  note  or  a  eopjs  » deniall 
of  indebtodneBB  is  no  denial  at  ail.    Kinwjf  ▼.  Oabamef  14  Gal.  112. 

5;  K  a  oox>7  of  the  bond  Baed  on  is  set  out  in  the  oomiribiinty  an  aaawe 
denying  its  execution  which  is  not  yeriiied  admits  its  dne  exeoatkm.    jSofira-! 
.  menio  County  y.  Bird,  31  Gal.  66. 

6.  If  the  complaint  contains  a  copy  of  tbe  note  snad  on,  and  is  not  Tviftsd, '-] 
and  the  answer  denies  its  execution,  bat  is  not  sworn  to,  the  note  is  admdni- 
Ue  in  eridenoe  without  proof  of  iihe  genuineness  of  tiie  signators.     Coreoraa 
T.  DoU,  32  Gal.  83. 

7.  The  failure  to  deny,  under  oafh,  the  execution  of  a  note,  when  oopieA 
into  the  Complaint  or  annexed  to  ii^  amounts,  under  the  statute  rules  of  piao- ! 
tioe,  to  the  admission  of  its  execution.    Burnet  y.  Steams,  Oct  T.  Id67. 

8.  When  it  is  found  or  admitted  that  the  note  upon  which  the  suit  ii 
brought  was  made  by  the  alleged  maker,  all  the  terms  of  the  promise,  in- 
oludmff  the  kind  of  money  in  which  payment  is  to  be  made,  la  to  be  atfoer 
toined  oy  an  inspection  and  construction  of  the  instmment.    icL 

§  54.  ^  When  deemed  not  admiited. 

When  the  defense  to  an  action  ib  founded  on  a  written 
instrument,  and  a  copy  thereof  is  contained  in  the  answer,  or  j 
is  annexed  thereto,  the  genuineness  and  dae  execution  of 
such  instrument  shall  be  deemed  admitted,  unless  the  plaintiff 
file  with  the  clerk,  five  days  before  the  commencement  of  the 
term  at  which  the  action  is  to  be  tried,  an  affidavit  denying 
the  same ;  provided^  that  the  due  execution  of  the  instm- 
ment shall  not  be  deemed  to  be  admitted  by  a  faitnre  to  con- 
trovert the  same  on  oath,  as  prescribed  in  this  and  tho  last 
preceding  section,  unless  the  party  controverting  the  same  is, 
upon  demand,  permitted  to  inspect  the  original  before  filing 
such  answer. 

1  Amended  1860,  800 ;  1862.  562 ;  1866,  702. 

1.  Exhibits  attached  to  an  answer  consisting  of  copies  of  the  pleadinf^  and 
proceedings  in  an  action  in  the  United  States  Ch'cmt  Court,  need  no  fontiier 
yeriflcaton  than  what  arises  from  the  averment  in  the  answer,  that  they  are  saeh 
copies ;  that  no  distinct  yeriflcatlon  of  them  is  requisite  ;  and  were  it  others 
wise,  tbe  certificate  of  the  United  States  Circuit  Court  clerk  is  sufficient  JSk 
▼.  FHtMe,  17  Cal.  250. 

§  65.  PUadings^  how  and  hy  whom  verified,  (a.) 

In  all  cases  of  the  verification  of  a  pleading,  the  affidavit  of 
the  party  shall  state  that  the  same  is  true  of  his  own  knowl* 
edge,  except  as  to  the  matters  which  are  therein  stated,  on  his 


(•)  teiOOBM  18SS-«^  9il. 

Saonoff  1  la  say  €ML  aoti<m  or  pioeetdiBg  w1i«feev<r,  wlMNtn  tlM»  Hals  er  Oe  swflt 
or  tbe  State  is  a  pnty  plalatUt  or  uy  oOow  of  the  Stet^  on  its  behelf  ov  la  Ms  oik 
elel  oepeelty,  le  a  pwty  plaintiff  or  debnduit,  it  Aall  not  be  neoeeaary  to  xetify  mr 
pleading  or  P^pw  ^>Md  or  filed  therein  on  the  part  of  the  Stale,  or  the  people  of  the  Stila, 
or  any  btete  oAoer  in  hli  oJBoial  capacity  or  on  behalf  of  the  State,  bat  attofa  pleadintead 
paperihattharethaamaeflMiltidlMveilBaatf  thanaa  "  '       ^ 
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,  iaformatioii  or  beKef,  and  as  to  those  maiters,  that  he  bdievas 
it  to  be  true.  And  where  a  pleading  is  verified,  it  shidl  b^ 
hy  Hlb  affidavit  of  the  party,  miless  he  be  absent  from  the 
county  where  the  attorney  resides,  or  from  some  cause  tuiable 
Id  verify  it,  or  the  fects  are  within  the  knowledge  of  his 
attorney,  or  other  person  verifying  the  same.  When  the 
pleading  is  verifiedi-by  the  attorney,  or  any  other  person  ex- 
iDept  the  party,  be  shall  set  forth  in  the  affidavit  the  reasons 
ifhj  it  is  not  made  by  the  party.  When  a  corporation  is  a 
party,  the  verification  may  be  made  by  any  officer  thereef ; 
or  when  the  State,  or  any  officer  thereof  in  its  behalf,  is  ^ 
party,  the  verification  may  be  made  by  any  person  acquainted 
vith  the  facts,  except  that  in  actions  prosecuted  by  the  At- 
torney General  in  behalf  of  the  State,  the  pleadings  need 
aot,  in  any  case,  be  verified. 

H.T.  Code,  §  157,  Baneroft's  Forms,  No.  622.    Abb.  FoimB,  Nofl.  162, 169. 

1.  BeBflC  iPfwinlns  oC— The  word  « belief  ^  is  to  be  taken  in  its  ordinMj 
Mn,  sad  meana  the  aetcuA  conclnsion  of  the  party  drawn  fh>m  information. 
Mtlre  knowledge  and  mere  beUef  cannot  exist  toarether.  Sumpbrwa  r. 
JI)GiB,9Cal.59. 

1  VerificaAioo,  wlien  saBofont— If  the  pleading  does  not  oontsin  a  state- 
But  of  aiqr  matter  on  information  and  belief,  ^ere  can  be  no  oooasion  fw  sngr 
i^fesBon  of  belief  in  the  affidayit  as  to  any  such  matter.  The  object  of  tibe 
mittoatioa  is  to  insure  good  foith  In  the  aTermentB  of  the  party.  If  he  avers 
atOm  Dosttirely,  the  verification  will  be  sufficient  if  his  affidayit  states  that 
fb  plesoiitt  is  troe  of  his  own  knowledge ;  if  he  aver  matter  "  upon  information 
•ibdid;"  or  "npon  information  or  belief^''  the  reriflcation  will  be  sufficient 
if  Us  iflklavit  stales  that  as  to  the  matters  thus  allied  he  believes  the  pleading 
t»  be  true.  To  require  anything  farther,  would  be  to  sink  the  evident  spirit 
^  sfejsct  of  the  statute  into  a  mere  observance  of  its  letter.  It  was  not  neces- 
•7  that  the  veiiftoalion  should  have  been  made  by  both  of  the  plaintiffii.  The 
dUsrit  of  one  of  them  was.suifi<dent.    JPatkracm  v.  £Zy,  19  Cal.  28. 

1  Dsfandants  in  this  case,  in  answer  to  a  rule  to  show  cause  whv  an  iinuno- 
ios  ihoiild  not  issue,  filed  their  answer  denying  fully  the  allegations  of  the 
MBplamt,  and  verified  in  substance  thus :  **  Wm.  H.  P.,  one  of  the  defendants, 
J^swom,  says  his  co-defendant  B.  left  this  State  for  the  State  of  New  ToA: 
Mfora  the  complaint  herein  was  filed,  and  is  not  in  this  State ;  that  the  foregoing 
ywy  ifl  true  of  tliis  defendant's  own  knowledge,  except  as  to  tiie  matters 
■fxnia  started  to  be  qpon  the  information  and  b^ef  of  defendants,  and  as  to 
mm  Bstttts,  he,  the  defendant  believes,  the  same  to  be  true."  EM,  that  the 
vviflcstioQ  of  the  answer,  though  not  complying  in  form  with  the  exact  language 
tf  4»gtatnte,  fs  suflldent  to  entitle  flie  answer  tolie  used  as  an  aiBdavit  Eki 
T.  MM^  17  GaL  250. 

1  ^IHiere,  in  ejectment,  the  veriflcatiOA  to  the  complaint,  made  by  one  of 
■wplaiTitifRi,  is  that  the  f ore^ping  oomplaint  is  true  of  his  own  knowleidfie^ 
^Mpt  IS  to  the  matters  therein  stated  on  the  information  and  belief  of  plaua- 
U^  and  as  to  tiie  matters  he  believes  it  to  be  true:  Bdd,ihai  the  verifica- 
yisstifltoept,  atthoagh  the  person nuOdn§[  ^e  oath  doesnot  state  that  jbe 
m  md  the  complaint,  or  hem  the  oomplaint  read,  and  know  the  oontem 

(>V  a  pleading  doMooioontain  a  statemenft  of  any  matters  cm  lafannn* 
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iBon  or  belief,  there  is  no  ooeasion  for  any  ezpreBsion  of  belief  in  Uie  Teafiflt* 
tion  ae  to  anj  sndi  matters.    Patterson  ▼.  JS?%  19  Cal.  28. 

6.  The  object  of  the  yeiiiication  is  to  insure  good  faith  in  the  aTexmenis  <i 
the  party.  If  he  ayer  nuitters  positiTely,  the  TeriAcation  inll  be  snfficieiiiif 
his  ai&da-vit  state  that  the  pleading  is  tme  of  his  own  knowledge;  if  he  anc 
matters  "  npon  information  and  Mlief,"  or  "  npon  information  or  belief,"  tht 
Terification  will  be  sufficient  if  his  affidavit  state,  as  to  the  matters  tbu 
averred,  he  beUeres  the  pleading  to  be  tme.  Id.  A  verification  to  a  eook- 
plaint  is  sufficient,  though  made  by  only  one  of  the  plaintiffs.     Id, 

7.  When  Terifioation  may  be  omitted.— The  verification  of  an  ansver 
ma^^  be  omitted  whenever  the  defendant  would  be  excused  from  testi^ug  M 
a  witness  to  the  truth  of  any  matter  denied  by  such  answer.  Dnnn  v.  Vthilmg, 
9  Gal.  422. 

8.  OtatJectloiui  to  verificatioiifl^  how  taken.-— The  objection  to  the  want 
of  venfioation  of  a  complaint,  where  verification  is  required  by  statute,  mut 
be  taken  either  before  answer  or  with  answer.  The  fiung  of  an  answer  is  a 
waiver.    Qrm^idd  v.  Steamer  6>unnea,  6  Cal.*69. 

9.  Vediicatioii  may  be  allowed  before  or  at  tlie  trial— To  a  cen* 
plaint  verified,  the  defendant  filed  a  copv  of  the  original  verified  answer  \s$ 
mistake;  parties  took  depositions  under  the  pleacUn^,  and  subsequentiy  west  to 
trial.  After  the  close  of  the  plaintiff's  evidence,  his  counsel  then  for  the  fint 
time  brought  the  mistake  to  the  notice  of  the  Court  by  moving  for  judgment  bj 
defknlt,  which  motion  the  Court  sustained,  and  refused  to  aUow  defendant  to 
then  verify  his  answer.  Rdd,  that  the  Court  erors,  and  should  have  lUlowed 
the  defendant  to  have  verified  his  answer.    Arrknglon  v.  Tvtpptr,  10  Cal.  4^ 

10.  When  the  complaint  is  verified,  it  is  no  error  to  allow  the  defendant  to 
verify  his  answer  before  trial,  unless  it  Is  shown  that  the  plaintiff  is  therebj 
taken  by  surprise.    Angier  v.  MasAenon^  6  Cal.  61. 

11.  Answer  may  be  stfioken  oat,  vrhen.— An  answer  unaccompanied  by 
a  required  verification  may  be  stricken  out,  and  judgment  ordered  for  plaintiff 
as  upon  a  defeult    Drvm  v.  WMUng,  9  Cal.  423^ 

12.  Amendment — ^To  a  complaint  against  tiiree  persons  upon  a  promifloiy 
note  executed  under  a  firm  name,  one  of  the  defendants  answered,  denyhig 
his  liability  and  that  he  was  one  of  the  firm  by  whom  the  note  was  executed. 
Keither  of  the  pleadings  were  verified.  When  the  cause  came  on  for  tiiil 
plaintiff  moved  to  strike  out  defendant's  answer  for  want  of  veriflcafioR; 
and  pending  the  motion,  defendant  asked  leave  then  to  verify  the  aaseer. 
The  Court  denied  defendant's  motion,  and  struck  out  the  answer.  JEM^  thst 
the  relhsal  by  the  Court  to  allow  the  verification  was  such  an  abuse  of  dooie- 
tion  as  to  amount  to  error.    LalHiimiT  v.  Byan^  20  Cal.  626. 

13.  Befoire  whom  may  be  Terified.— The  attorney  of  plaintiff  b^ng  • 
notary  public,  may  take  the  affidavit  verifying  the  oomplidnt  KMoavi  v.  M^r 
vAck,  17  Cal.  123. 

14.  A  jurat  to  an  answer  is  in  form  and  substance  an  affidavit,  and  may  be 
taken  before  a  County  Recorder.   PffUfftr  v.  iiteAn,  13  CaL  643. 

15.  Verlfloatloa  by  one  of  several  plalntlffii  is  solBoient.  FHsMfv.^fyi 
19  Cal.  28. 

16.  Tbe  State,  and  State  ofBcen  on  its  behalf  need  not  verify.  See 
note  ^)  to  this  section. 

§  56.  Items  of  account.    Bill  of  particulars. 

It  shall  not  be  necessary  for  a  party  to  set  forth  in  a  plead- 
ing the  items  of  an  account  therein  alleged,  but  he  shall 
deliver  to  the  adverse  party,  within  five  days  after  a  demand 
thereof  in  writing,  a  copy  of  the  account,  or  be  precluded 
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irom  giving  evidence  thereof.  The  Goart,  or  a  Judge  thereof, 
or  a  County  Judge,  may  order  a  further  account,  when  the 
one  delivered  is  too  general,  or  is  defective  in  any  particular. 

K.  T.  Code,  i  168.    Abb.  Forms,  1101-1119. 

1.  Wban  and  how  objected  to. — It  is  too  late  to  object  at  the  trial  that 
A  bin  of  particalars  ie  not  properly  Terifled  by  the  oatii  of  the  party.  The 
jvty  upon  whom  a  biU  of  particoliurs  is  served,  if  he  is  not  satisned  with  it, 
siher  because  it  is  defectiTe  in  form  or  in  sabstanoe,  or  beoanse  it  is  not  yeri- 
ied  by  tiie  plaintiff,  should  immediately  return  it,  or  move  the  Court  for  a 
ftntiier  or  amended  biU.    Denrdson  y.  Smithf  1  GaL  437. 

1  If  he  does  not,  he  cannot  proceed  as  if  no  biU  of  partionlan  was  tenr 
dend    Prouidenee  Tool  Company  v.  Prader,  32  Gal.  634. 

3.  To  snit  on  a  note,  defendant  in  general  terms,  without  items,  set  up  an 
MCQcmt  for  work  and  labor,  and  for  mone;^  paid,  etc  Plaintiff  asked  for  a 
copy  of  the  aoconnt,  which  defendant  fnrmshed.  Plaintiff  gave  notice  that 
be  inrald  move  the  Gourt  **for  a  further  account  of  particulars,"  etc. ;  an^on 
bMiiiig,  the  Court  ordered  that  "defendant  furnish  said  fnrttier  bill,"  which 
be  M.  On  the  trial,  plaintiff  ordered  his  note,  and  rested.  Defendant 
'lAnd  evidence  of  the  account  set  up  in  the  answer,  to  which  plaintiff  ob- 
jected, on  the  ground  that  *'  defendant  had  not  furnished  an  additibnal  biU  of 
ftttienlais,"  and  the  Court  ruled  out  the  eyidenoe.  Held,  that  the  Gourt 
flned:  first,  because  the  order  for  a  further  account  was  defectiye,  in  not 
iMiBg  the  partioulars  in  reference  to  which  a  further  specification  was 
nmnred;  and  because,  second,  if  the  biU  of  partienlars  deliyered  under  the 
oaa  of  the  Coort  was  not  satisfactory,  and  plaintiff  intended  to  object  to 
ny  «ndenoe  upon  Ihe  subject,  he  should  haye  obtained,  previaua  to  tie  trial, 
•0  order  fctrlntKnQ  such  eyidence.    Conner  y.  .Hti^tfiMm,  17  GaL  280. 

1  Without  an  order  before  the  trial,  excluding  eyidence  of  the  account  in 
neb  eases,  the  Court  cannot  on  the  trial  exclude.    Id, 

5.  Where  a  copy  of  the  account  sued  on,  or  set  forth  in  the  answer,  is 
oilkd  for  under  the  fifty-sixth  section  of  the  Practice  Act,  the  items  of  the 
Memmt  furnished  must  oe  set  forth  with  as  much  particuliMil^  as  the  nature 
<ftbe*caBe  adbmits  of ;  but  the  law  does  not  reouire  impossibihties,  Mid  if  the 
vnty  n^yes  the  items  as  definit^y  as  he  can,  ne  does  not  forfeit  his  rights 
ncMue  of  his  inability  to  comply  with  a  further  demand  for  particulars.   Id. 

6.  Where  the  complaint  in  hcBc  verba  set  forth  the  bill  of  sale,  it  was  held 
tsvamedy  a  defect  in  the  description  of  the  quantity  of  the  goods  sold ;  a 
piify  must  be  presumed  to  know  what  was  intended  by  his  own  account. 
Udinmy.  Goo£nan,  3  Gal.  844. 

S  57.  Irrelevant  or  redundant  matter. 

K  irrelevant  or  redundant  matter  be  inserted  in  a  plead- 
ing, it  may  be  stricken  ont  by  the  Court  on  motion  of  any 
person  aggrieved  thereby. 

N.  Y.  Code,  «  160. 

1.  A.  comnlaint,  whateyer  may  be  the  character  of  relief  sought,  must  state 
Qidj  iflsaabte  facts  and  not  mere  matters  of  eyidence.  Where  this  rule  has 
TOk  violated,  a  motion  by  defendant  to  strike  out  the  irreleyaixt*  matter 
dkoold  be  sustained.    Aneen  y.  ilti&rey,  22  GaL  566. 

1  Immaterial  matter  inserted  in  a  complaint  is  irreleyant^  and  should  be 
■bicken  out  as  such  on  motion  duly  made.    Laroo  y.  C<uanmava,  30  Gal.  560. 

S.  ATenuents  of  deraionments  of  title  in  a  complaint  in  eieetment  are 
■tttters  of  eyidence  and  would  be  stricken  out  as  irzeleyant.  Id,  WVaon  y, 
(^nodand.  In.  Id2. 

1  The  words  "duly,"  "wronsfnlly,"  and  '^unlawftdly,"  when  used  in 
vaaeOiaD.  with  issuable  UctB,  while  they  do  not  yitiate  a  pleading,  are  sur- 
(fauige,  sod  had  better  be  omitted.    JliUes  y.  McJhrmoU,  31  C9^.  m. 
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5.  [Oonolnsions  of  law  Bhotild  be  Btiieken  dot,  as  well  as  lA  matter  boI 
neceasary  to  be  alleged,  to  conatitate  a  cause  of  action,  or  eBtablish  a  defense 
to  an  action.^ 

6.  See  section  fifty,  and  authorities  there  cited— Kos.  6-21. 

§  58.  In  real  aciionSj  how  to  describe  property. 

In  an  action  for  the  recovery  of  real  property,  such  property 
fihall  be  described,  with  its  metes  and  bounds,  in  the  com- 
plaint. 

1.  Actions  for  the  foreclosure  of  a  mortgage  are  not  goyemed  by  this  sec- 
tion.   Eimric  y.  ikms,  6  Gal.  155. 

2.  Section  fifty-eight  of  the  Practice  Act^  that,  "  in  an  action  for  the  reooy- 
ery  of  real  property,  snch  property  shall  be  described,  with  its  metes  and 
bonnds,  in  the  complaint,"  is  directory  only,  for  a  failnre  to  oomplj  nith 
which  tiie  complaint  is  liable  to  a  special  demnrrer;  bat  if  the  oomptaini  da- 
scribes  the  prendses  snfficientiy  otherBiise  to  identify  them  accordmc  to  the 
general  roles  on  this  subject,  the  plaintiif  may  after  yerdict  tajke  ju^menft, 
and  the  Court  cannot  set  it  aside  on  motion  of  defendant  on  aooonnt  of  this 
defect  of  pleading.    JBucibnon  y.  WhiJtMiy^  19  OaL  800. 

8.  Where  a  complaint  in  ejectment  describes  the  land  thus:  ''All  thatcsf- 
tain  tract  or  parcel  of  land  situated  in  Napa  OQant|y,  consisting  of  a  pre- 
•  emption  claim  of  one  hundred  and  sixty  acres  of  land,  commonly  known  as 
the  Soda  Springs,  and  embracing  said  springs  and  the  improyemonts  thereto 
belonging,  and  being  about  fiye  miles  from  Napa  Oity  in  a  northerly  diree- 
tion:'^  Zfeid,  that  the  description  is  sufBioient  to  support  a  judgment  for 
plaintiff.    Id. 

4.  Where  a  declaration  describes  land  by  a  certain  name,  this  is  as  ^ood  a 
description  as  one  by  metes  and  boui^s,  if  it  can  be  rendered  sufficiently 
certain  by  evidence.    Castro  y.,  (HU,  5  Oal.  40;  SUmliey  y.  Green,  12  Cal.  148. 

5.  The  following  notice  of  a  mechanic's  Uen  does  not  contain  aoeh  a  de- 
scription of  the  premises  as  the  statute  contemplates:  "  A  dwelling  hoase 
lately  erected  b^  me  for  J.  W.  Conner,  situated  on  Bryant  street,  between 

Second  and  Tmrd  streets,  in  the  dty  of  San  Francisco,  on  lot  No. " 

The  fact  that  Conner  owned  no  other  btdlding  on  that  stareet  would  not  con 
the  defect.    Mordroae  y.  Conner,  8  Cal.  344. 

6.  In  an  action  of  forcible  entry  and  detainer,  the  complaint  deaoribed  the 
premises  as  "about  ten  rods  square,  situated  within  and  comprising  the 
northwesterly  comer  of  that  certain  piece  or  parcel  of  land,  bounded  and 
described  as  foUows,  to  wit:"  (the  complaint  then  soes  on  to  giye  the  metes 
and  bounds  of  a  tract  containing  one  hundred  and  xorfy-six  acrea)  f  tiie  said 
ien  rods  square  being  situated  m>m  twenty  to  fifty  feet,  more  or  less,  south- 
easterly from  the  house  of  defendant,  and  near  the  gate  aforesaid,  and  near 
the  junction  of  the  San  Bruno  turnpike  road  with  the  road  leadinj^  from  the 
city  of  San  Francisco  to  Hunter's  Point."  ^d  gate  was  where  this  last  road 
passed  through.  The  proof,  among  other  things,  showed  this  ten  rods  to  he 
called  the  northeasterly  instead  of  the  northwesterly  coiner  of  the  tract  Hie 
judgment  for  plaintiff  followed  the  description  in  the  complaint;  defendant 
appeals.  Heldy  that  the  yariance  in  the  description  of  the  premises  ddd  not 
prejuiiiee  appellant;  that  the  que)E(tion  was  one  of  identity,  and  the  fact  ttiat 
the  comer  of  the  smaU  tract  was  called  the  northeasterly  instead  of  the  north- 
westerly comer,  was  itself  insuMcient  to  defeat  the  action,  if  the  other  sad 
more  definite  marks  of  description  suffidentiy  indicated  and  idcutifiied  thp 
premises.    Paul  y.  SUver,  16  Cal.  73.    See  Orecn  y.  Paimw,  15  Id,  411. 

7.  The  mining  tlaim,  bein]^  a  claim  on  a  riyer  bar,  is  suffidetally  described 
in  the  complaint.    See  facts.    Orady  y.  Hairty,  13  Cal.  108. 

8.  A  complaint  in  ejectment,  despribii^  the  premises  as  "lot  Ho.  1  in  Uodc 
No.  23, 38  per  plot  of  the  town  of  Bed  Bluff  Land  Corporation,  in  1853,  beins 
oin  the  comer  of  Main  a&d  Syoamore  streets,  25  feet  on  Main  by  one  hundxed 
and  lifteen  feet  on  Sycamore,  and  running  back  to  the  alley,'*  and  speeifTiAg 
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016  ooonlj  in  whioh  they  toe  dtaated  by  the  tenos  '*  in  saidconnty/'  referring 
to  the  designatloii  "oounfy  of  Tehama,"  in  fhe  title  of  the  stut,  sufficiently 
describes  the  premises.  The  description  by  metes  and  bonnds  is  required 
only  80  far  as  tiiey  may  be  necessary  to  identify  with  certainly  the  property. 
Doi  T.  mer,  16  CaL  492. 

9.  A  deseription  of  real  property  in  a  complaint  in  ejectment,  giving  one 
of  the  lines  ix>noding  the  premises  as  mnmng  due  west  to  the  source  of  a 
designated  creek,  is  not  so  insufficient  and  indefinite  as  to  sustain  a  demurrer 
en  toe  ground  of  its  fdleged  insufficiency.  If  there  be  in  fact  more  than  one 
nmroe  of  the  are^  that  &ot  cannot  be  taken  advantage  of  by  demurrer.  It 
MB  only  be  matter  for  proof  on  the  trial.    Carpentier  y.  €h<mtf  21  Gal.  140. 

10.  A  deseription  of  premises  in  a  complaint  as  follows  :  "  commencing  at 
a  point  in  the  Walnut  creek,  three  hundred  yards  north  of  the  Mount  Diablo 
nse  fine;  thence  running  due  east  two  miles;  thence  due  south  to  a  point; 
fhenee  doe  west  to  the  source  of  said  Walnut  creek;  and  thence  down  said 
creek  to  place  of  beginning:"  Held,  to  be  sufficient  on  demurrer.    Id. 

11.  Jf  the  description  of  the  demanded  i>remise8  does  not  appear  upon  the 
hfOB  of  the  complaint  to  be  insoffident^  it  is  a  question  of  fact  for  the  Court 
or  jury  whether  the  description  in  the  same  will  apply  to  the  land  sought  to 
Vt  leooyered.    Masg  v.  Shear,  30  Gal.  468. 

13.  Monumental  lines  or  points  control  such  as  are  described  by  course  and 
&iBnce  ob]j.  The  intention  of  the  parties  should  be  ascertained  by  a  con- 
-'~^*-in  of  the  entire  description.    IHercy  y.  GrandaU^  Oct.  T.  1867. 


§  59.  JiidgmerUs,  fujw  pleaded. 

In  pleading  a  judgment,  or  other  determination  of  a  Court 
or  officer  of  especial  jurisdiction,  it  shall  not  be  necessary  to 
state  the  facts  conferring  jurisdiction,  but  such  judgment  or 
dietenmnation  may  be  stated  to  have  been  duly  given  or 
fliade.  If  such  allegation  be  controverted,  the  party  plead- 
ii^  ghall  be  bound  to  establish  on  the  trial  the  facts  con- 
ferring  jurisdiction. 

K.  Y.  Code,  i  161;  Bancroft's  Forms,  483;  Abb.  Forms,  419-i22. 

1.  In  fA.actipn  on  a  judgmeut  obtained  in  another  State,  where  the  tran- 
Mript  of  the  judgment  shows  the  jurisdiction  of  the  Court  on  its  face,  it  is 
Mt  neoessaiT  to  ayer  jurisdiction.    Low  y.  Burrows,  12  Cal.  181. 

S.  A  oertincate  of  the  proceedinp[B  of  the  Surrogate's  Court  of  New  Tork, 
vtneh  states  that  A.  W.  Bradford  is  Surrogate  of  Uie  dtv  and  county  of  New 
lock,  and  acting  clerk  of  the  Sunp^te's  Court;  that  he  has  compared  the 
taaeript  of  the  papers  with  the  original  records  in  the  matter  of  the  estate 
Cf  WiUuun  Toung,  and  finds  &e  same  to  be  correct,  and  a  true  copy  of  all 
fte  prooeedings;  and  that  the  certificate  is  in  due  form  of  law — ^in  testimony 
vlimof  he  sets  his  hand  and  a^es  his  seal  of  office — ^is  sufficient.    Id. 

9.  Under  the  Act  of  Congress  respecting  the  authentication  of  the  record 
tfs  Court  of  one  State  to  be  used  m  another,  it  is  only  necessary  that  the 
Mrtiflcate  should  state  the  main  facts  which  are  made  necessary  hy  the  act, 
wn  fhd  offices  of  jud^e  and  derk  are  both  yested  in  one  person.     Id. 

i.  In  an  action  on  a  judgment  obtained  in  another  State,  where  the  tran- 
Kriptof  the  judgment  shows  the  jurisdiction  of  the  Court  on  its  face,  it  is 
Botneeessary  to  ayer  jurisdiction.    H. 

&  The  answer  to  a  suit  on  a  note  set  up  by  defendant's  discharge  in  insol- 
VHiey.  Plaintiff  demurred  to  the  answer,  on  the  ground  that  it  did  not  al- 
W  that  the  note  was  described,  set  forth  and  ineluded  in  defendant's  sched- 
Ue.  Bdd,  that  the  demurrer  was  not  well  taken;  that,  under  section  fifty- 
jne  of  the  Practice  Act,  it  .was  sufficient  to  allege  in  the  answer  that  a 
JaoDneat  had  been  duly  rendered,  discharging  defendant  from  the  demand 
Km  en;  and  that  whether  the  demand  Was  s^ciently  described  was  matter 
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of  eTidenoe  to  be  detennmed  at  the  trial  by  inspection  of  the  reooid.    JBo^ 
msom  T.  Tower,  17  Cal.  618w 

6.  Comts  of  limited  juriBdlctioo.— In  pleading  the  judgment  of  a  Probate 
Coort,  it  being  a  Gonrt  of  limited  and  inferior  junsdiotion,  it  is  neoesaaiy  to 
get  forth  the  foots  which  give  jurisdiction.  (The  mle  is  altered  by  statnte  of 
1858,  p.  96,  ch.  120.)    Smith  y.  Andretcs,  6  Cal.  652. 

7.  The  law  preenmea  nothing  in  fovor  of  the  jurisdiction  of  Justices'  Goiixti» 
and  a  party  wno  asserts  a  right  under  the  judgment  of  a  Justice,  must  affirm- 
atively  show  eyezy  fact  necessary  to  confer  such  jurisdiction.  Svwn  db  Monk 
Y.  Chasey  12  Gal.  283. 

§  60.     Conditions  precedent^  how  to  be  pleaded. 

In  pleading  the  performance  of  conditions  precedent  in  a 
contract,  it  shall  not  be  necessary  to  state  the  facts  showing 
such  performance ;  but  it  may  be  stated  generally  that  the 
party  duly  performed  all  the  conditions  on  his  part ;  and  if 
such  allegation  be  controverted,  the  party  pleading,  shall  es* 
tablish,  on  the  trial,  the  facts  showing  such  performance. 

N.  Y.  Code,  $  162. 

1.  The  plaintiffs  held  certain  security  on  real  estate  for  the  payment  of  sa 
indebtedness  of  M.  to  them,  but  gave  up  and  canceled  such  security  upon  B. 
executing  a  bond  in  their  fayor,  the  condition  of  whidi  was  that  B.  should 

Say  to  the  plaintifh  such  amount,  not  exceeding  $4,000,  as  should  be  found 
ue  to  them  from  M.  after  sale  of  certain  goods  and  the  vnnding  up  of  the  ac- 
covmis  of  M,  tcUh  the  plaintiffs,  the  payment  of  which  bond  tlas  guaranteed  hj 
the  defendant  under  Oie  same  conditions  expressed  ther^.  Held,  in  an  action 
on  the  defendant's  guaranty,  that  the  want  of  an  ayerment  in  the  complaint 
of  the  winding  up  of  the  accounts  of  the  plaintiffs  with  M.,  or  any  ayerment 
equiyalent  thereto,  rendered  the  complaint  substantiaUy  defectiye,  and  iudg> 
ment  was  giyen  for  the  defendant  on  demurrer  to  the  complaint.  Miclae  y. 
Sanchez,  1  Cal.  200. 

2.  The  allegation  that  the  plaintiff  had  f uUy  performed,  on  his  part,  sll 
conditions  of  the  contract,  is  an  allegation  of  performance  sufficientiy  ex- 

? licit  under  section  sixty  of  the  Practice  Act.    Cm,  Steatn  Na/o,  Co.  y.  WnM, 
Cal.  258. 

3.  Where  A.  sold  a  lot  of  land  to  B.  and  deliyered  possession,  and  in  a 
wri^n  contract  respecting  the  same  it  was  stipulated,  among  other  things^ 
that  in  the  eyent  that  B.  snould  be  dispossessed  oy  legal  judgment  at  any  tune 
within  three  years,  A.  should  payback  to  B.  $2,000;  and  should  suit  be  bron^t 
against  B.  for  the  lot,  then  B.  should  notify  A.  of  it,  in  order  to  enable  hmi 
to  assist  in  the  defense  of  the  ^tle:  Edd,  that  the  giying  of  the  notice  by  B. 
to  A.  of  the  institution  of  suit  against  B.  for  the  loC  was  indispensable  to  en- 
able B.  to  recoyer  of  A.  on  such  contract.    BensUy  y.  Atvnll,  12  Cal.  231. 

4.  Id  a  suit  on  such  contract,  B.  should  ayer  that  he  had  been  eyicted  after 
notice  to  A.    The  parent  of  the  money  is  dependent  on  this  fiMst.    Id. 

5.  In  a  suit  in  equity  to  set  aside  a  judgment  by  default  on  a  return  by  the 
sheriff  of  personal  seryibe,  on  the  crouna  that  d^endant  in  fact  was  not  so 
seryed,  and  neyer  had  any  notice  of  the  proceedings,  and  that  he  had  a  yalid 
defense  to  the  action,  the  allegations  relatiye  to  this  defense  showed  that  it 
was  based  upon  an  executory  agreement,  by  the  terms  of  which  oertsin  things 
were  to  be  done  by  plaintiff,  and  in  consideration  thereof  he  was  to  be  re- 
leased form  the  deot  for  which  the  action  was  Inou^t.  BM,  that  the  si- 
legations  are  insufficient  in  this,  that  they  do  not  state  that  any  of  these 
things  were  performed  by  him,  or  that  he  eyer  offered,  or  was,  or  obs  been  st 
axiy  time,  ready  or  willing  to  perform  the  same.    Oibbovis  y.  Scott,  15  CaL  284. 

D.  In  pleading  title  to  land  under  an  act  of  the  Legislature  which  prescribes 
conditions  upon  the  performance  of  which  the  title  may  be  reooyered,  it  is 
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BeoesBtty  io  aver  a  perfonDance  of  all  the  acts  required  by  the  statute. 
Ptopie  T.  Jackson  et  <d.,  24  Gal.  632. 

7.  A  general  aTerment  of  the  pexformanoe  of  conditions  precedent,  is  stifB.- 
dent  in  cases  of  contract,  bat,  in  all  other  cases,  the  facts  showing  a  perform- 
■nee  most  be  specially  pleaded.    Id, 

8.  If  the  contract  sued  on  is  execatory,  and  each  party  has  something  to 
perfonn  before  the  other  can  be  placed  completely  in  defanlt,  the  party  seek- 
ng  to  enforce  it  against  the  other  most  aver  in  ms  complaint  a  performance 
or  tender  of  performance,  or  a  readiness  to  perform,  on  nis  part.  JSarron  y. 
Frink,  30  Cai.  466.    See,  farther,  ante,  $  88,  No.  123. 

§  61.  Privaie  siatuieSj  how  io  be  pleaded. 

In  pleading  a  private  statute,  or  a  right  derived  tberefromy 
it  shall  be  sufficient  to  refer  to  such  statute  by  its  title  and 
the  day  of  its  passage,  and  the  Court  shall  thereupon  take 
judicial  notice  thereof. 

K.  Y.  Code,  $163;  Van  Sant.  Pleadings,  270,  496;  5  Sand.  153. 

1.  When  a  pleader  wishes  to  avaU  himself  of  a  statutory  privilege,  or  right 
giTen  by  pazticnlar  &cts,  he  must  show  the  facts;  those  facts  which  we 
Btatote  requires  as  the  foundation  of  the  right  must  be  stated  in  the  complaint. 
2>ye  T.  Dye,  11  GaL  163. 

§  62.  Libel  and  slander y  how  stated  in  the  complamL 

In  an  action  for  libel  or  slander,  it  shall  not  be  necessary 
to  state  in  the  complaint  any  extrinsic  facts  for  the  purpose  of 
showing  the  application  to  the  plaintiff  of  the  defamatory 
matter  out  of  which  the  cause  of  action  arose  ;  but  it  shall 
be  sufficient  to  state  generally,  that  the  same  was  published 
or  spoken  concerning  the  plaintiff ;  and  if  such  allegation  be 
controverted,  the  plaintiff  shall  establish,  on  the  trial,  that  it 
was  so  published  or  spoken. 

N.  T.  Code,  i  164;  Abb.  Forms,  59&-607. 

1.  Words,  which  on  their  face  appear  to  be  entirely  harmless,  may,  under 
certain  circumstances,  conyey  a  covert  meaning  wholly  diiferent  from  the 
ordinaiy  and  natural  interpretation  TisuaUv  put  upon  them.  To  render  such 
words  actionable,  it  is  necessary  for  the  pleader  to  ayer  that  the  author  of  the 
Ubel  intended  tiiem  to  be  understood,  and  that  they  were  in  fact  understood 
by  those  who  read  them  in  their  ooyert  sense.  Maynard  v.  Fireman'a  Fund 
iw.  Co.,  April  T.,  1868. 

2.  Variance. — ^In  an  action  for  an  alleged  Ubel,  a  yariance  between  the 
date  of  the  libel  as  set  forth  in  the  complaint,  and  as  shown  in  the  evidenoe, 
is  not  material,  unless  the  defense  is  misled  by  it.    TkraU  y.  Smiley,  9  Gal.  529. 

3.  Bvidence. — In  an  action  of  slander  for  words  spoken  in  the  presence 
and  hearing  of  the  plaintiff,  and  immediately  after  the  defendant  had  uttered 
flie  Blanderous  words  the  plaintiff  replied  to  them,  which  reply  the  plaintiff 
offered  to  proye  on  the  trial,  and  the  Oourt  refused  to  hear  such  proof :  Sdd, 
that  such  ruling  of  the  Oourt  was  error,  as  the  reply  might  have  qualiaed  or 
espluned  the  slanderous  words,  or  shown  in  what  sense  they  were  uttered, 
or  might  haye  eyen  admitted  their  truth.    Bradley  y.  Qardner,  10  Gal.  371. 

4.  Damages. — ^In  an  action  for  slander,  where  words  are  charged  to  haye 
been  spoken  of  and  oonoeniing  a  defendant,  as  a  clerk  or  tradesman,  which 
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it  ifl  alleged  was  bis  professtdn,  it  k  nnkkaoeHuoy  to  BOtgjb  Bpedal  damagBL 
J^itier  y.  fotoes,  7  Gal.  87. 

§  63.  Answer  in  such  cases. 

In  the  actions  mentioned  in  the  last  section,  the  defendant 
may,  in  his  answer,  allege  both  the  truth  of  the  matter  chaiged 
as  defamatory,  and  any  mitigating  circumstances  to  reduce  the 
amount  of  damages  ;  and  whether  he  prove  the  justificatioQ 
or  not,  he  may  give  in  evidence  the  mitigating  circumstances. 

K.  Y.  Code,  $  1S5  ;  Abb.  Forms,  1023-1086L 

m\.  1.  Jnstlflcatiozi,  what  must  bo  allesed.— To  constitate  a  jtntifioatioa  b 

.  \^        an  action  for  libel,  the  answer  must  aver  the  tnith  of  the  defiunatonr  matter 
v3     >\  '  chained.    It  is  not  sufficient  to  set  up  facts  which  only  tend  to  establish  fts 
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/-I         n  tmth  of  sach  matter.    Without  an  averment  of  its  troth,  the  iiaci  detiikd 

^       0  can  only  avail  in  mitigation  of  damages.    ThraU  y.  SmUey,  9  Oal.  629. 

*^  S.  Malioa— It  is  error  for  the  Court  to  instruct  the  jury  '*ihat  when  a 

)\  person  injuriously  slanders  the  title  of  another,  malice  is  presumed."  MtDa^ 

*  U  y.  Baca,  S  Oal.  326. 

8.  Proof  by  defendant. — The  defendant  may  prove  the  reply  by  plaintiff 
immediately  idfter  defendant  uttered  the  slanderous  words.  Aadky  v.  Gard- 
ner, 10  Cal.  871. 

§  64.  ^  What  causes  of  action  may  be  joined. 

The  plaintiff  may  unite  several  causeB  of  action  in  the  same 
complaint,  when  they  all  arise  out  of : 
Ist.  Contracts  express  or  implied. 

2d.  Claims  to  recover  specific  real  property,  with  or  witii- 
out  damages,  for  the  withholding  thereof,  or  for  waste  com* 
mitted  thereon,  and  the  rents  and  profits  of  the  same :  or, 

3d.  Claims  to  recover  specific  personal  property,  with  or 
without  damages  for  the  withholding  thereof :  or, 
\^  4th.  Claims  against  a  trustee  by  virtue  of  a  contract  or  by 

>\  operation  of  law :  or, 

\  6th,  Injuries  to  character :  or, 

V  .  6th*  Injuries  to  person  :  or, 

J^  7th.  Ii\juries  to  property.    But  the  causes  of  action  flo 

^  united  shall  all  belong  to  one  only  of  these  classes,  and  shaU 

!»,  laflfect  all  the  parties  to  the  action,  and  not  require  different 

^  places  of  trial,  and  shall  be  separately  stated  : 

^  Provided,  however,  that  an  action  for  malicious  arrest  and 

prosecution,  or  either  of  them,  may  be  united  with  an  action 

for  either  an  injury  to  character  or  to  the  person. 

^Amended  1^55, 196;  N.  Y.  Code,  $  167;  Abb.  Forma,  148. 

1.  tint  sabdi^iflioiL-'lliere  was  no  ui^oiBder^  cause  of  aotloaiD  ttif 
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When  a  defendant  pleads  anoUier  suit  pending  between  the  same  partiea» 
and  for  tbe  same  cause  of  action,  and  it  appears  Siat  no  summons  was  oyer 
Issaed  upon  tbe  complaint,  and  that  there  was  no  yoluntarj  appearance  on  the 
part  of  the  defendant  in  such  suit :  ffdd,  that  there  was  no  suit  pending,  and 
consequently  no  misjoinder  of  causes  of  action.     Weaver  y.  Ckmger,  10  Cal.  233. 

2L  Where  a  suit  was  brought  to  Ibrecloee  a  mortgage  executed  by  husband 
•Bd  wife  to  secure  a  note  mcMle  by  the  husband  alone,  and  the  complaint  prayed 
for  judgment  against  the  husband  for  the  amount  of  the  note  and  interest,  and  a 
deme  agidnst  botib  defendrnts  for  the  sale  of  the  mortgaged  premises :  Meld, 
there  waa  no  misjoinder  of  actions,  and  the  complaint  was  not  demurrable  on 
Ihai  ground.    BofHns  v.  Forbes  and  W\fe,  10  Cal.  299. 

Si.  where  a  ptaij  is  entitled  to  both  legal  and  equitable  relief,  in  a  matter 
srising  out  of  the  same  transaction  and  founded  on  the  same  instrument  fa 
writing,  the  whole  matter  may  be  litigated  and  finally  settled  in  tiie  same  action. 
Brojfelal.  t.  Dougherty  et oL,  25 Gal.  266. 

4.  It  is  not  an  improper  joinder  of  two  causes  of  action  to  sue  the  indorser  of 
a  promisBorT  note  on  hw  liability  as  such,  and  to  ask  a  decree  against  the  mort- 
gagor foreclosing  a  mortgage,  giyen  to  secure  the  same  note  by  another  party. 
Asimaa  v.  Turnian,  24  Gai.  382. 

6.  If  a  mortgage  is  assigned  by  the  mortgagee  to  another  party  as  a  pledge 
for  the  payment  of  a  debt  due  the  other  party  by  the  mortgagee,  it  is  not  an 
inpToper  joinder  ofseyeral  causes  of  action  for  the  assignee  to  unite  in  the 
■une  action  his  claim  against  the  mortgagor  and  mortgagee  and  persons  having 
liens  or  eneambrances  upon  the  mortgaged  property,  and  make  them  all  parties. 
Farusta  r.  Jackwn,  28  Gal.  105. 

6.  A  complaint  which  contains  a  count  setting  forth  the  ikcts  attending  the 
PjireiiaBe  of  a  connty  warrant  by  plaintiff,  and  charging  that  defendants  are 
nable  upon  an  implied  contract  to  repay  the  purchase  money,  and  a  second 
eoimt  charging  defendants  as  indorsers  or  negotiable  paper,  and  a  third  count 
in  the  usual  form  for  money  had  and  receiyed.  is  not  demurrable  on  the  ground 
of  a  ndsioinder  of  causes  of  action.    JTeOer  y.  !ff  ici»,  22  Gal.  457. 

7.  Second  sobdivjaion. 

8.  Under  our  Practice  Act,  it  is  competent  for  the  plaintiff  to  recover  real 
IRiperfy,  with  damages  for  withholding  it>  and  the  rents  and  profits,  all  in  tiie 
>nis  action,  and  as  one  caase  of  action^    SvJOivan  y.  Bams,  4  Gal.  29h- 
uwL^  nnion  in  one  oount  of  a  complaint,  of  an  allegation  that  defendants 

hare  wrongftiUy  built  dams  and  flumes  across  said  Mormon  creek  *  *  so 
V  to  torn  tbe  water  of  said  creek  out  of  its  natural  channel,"  etc.,  and  thus 
overt  it  from  plaintaff,  with  an  allegation  that  defendants  **  have  constructed 
8*^  etc.,  in  their  said  dams  and  flumes,  wbidi  they  *  *  hoist  for  the 
inrpofle  of  dearing  out  said  dams  and  flumes  of  slum,  stone  and  gravel,"  the 
Meonmlation  of  which  renders  the  water  useless  to  phdatatf,  does  not  make 
we  complaint  demurrable,  on  the  ground  that  it  unites  several  distinot  oaiasea 
«  action  in  one  oount    Qaie  v.  Tvofumm  WaJter  Co.,  14  Gal.  26. 

10,  Seventh  SabcUvJaion. — ^Yalne  of  property  destroyed  and  damages  for 
tte  same  may  be  joined.  Tendesen  v.  IfarsAiitf,  3  Gal.  440. 
aW  'i?  ^^  ft^on  for  injuries  to  a  mining  cliom,  a  claim  for  damages  to*  the 
pamtdf  by  reason  of  the  breaking  away  ofthe  defendant's  dam,  and  the  conse- 
Jl^t^iaduiw  away  of  the  pay-dirt  of  the  plaintiff,  may  properly  be  joined 
25  s  daim  for  damages  in  the  preventing  plaintiff  from  working  his  daim. 
™er  V.  Sears  Union  Waier  Co.,  12  Cal.  665. 

12.  The  owner  of  land  may  join  i^  the  same  complaint  a  daim  for  damages, 
■JJJJBgnee,  caused  by  a  trespass  on  the  land,  while  it  was  owned  by  his 
fP«or,aDd  a  daim  for  an  injunction  for  a  threatened  injury  to  the  land. 
^y.  muabA,  32  Gal.  690. 

13.  The  plaintiff  may  join  in  the  same  complaint  a  cause  of  action  for  dJo- 

™fit  tnd  independent  mjuries  to  prc^erty,  and  the  property  injured  in  eacb 

^^  of  action  may  be  the  same  or  different,  and  may  be  dther  peisonal  or 
*»L   SL 

^^Swmm  of  aotioa  wtiioh  may  be oalM^AUBifltterB arising ih>m 
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and  constitating  part  of  the  same  transaction  may  be  litigated  in  the  aame  ac- 
tion. Every  action,  under  our  svstem,  may  be  termed  an  action  on  the 
case,  and  any  ground  of  relief  wbich  can  he  regarded  as  part  of  the  case 
may  be  included  in  the  action.     Jowa  and  Wife  v.  Sieamshup  Coiiez,  17  CaL 

'  15.  Bamafi^es  and  penalty  may  be  tmited. — ^It  is  not  necessary,  in  an  ac- 
tion against  a  sheriff  to  recover  dunages  (in  addition  to  the  two  hundred  d<d- 
lars  imposed  by  law  as  a  penalty)  for  a  failure  to  execute  and  return  process, 
that  two  suits  should  be  brought.  Damages  and  the  penalty  may  be  lecor- 
ered  in  one  suit.    Pwrkes  t.  J^Veer,  Sheriff,  9  Gal.  642. 

16.  Tort  and  contract  may  be  united,  w^hen.— Under  our  system  a 
cause  of  action  in  tort  maj  be  united  with  a  cause  of  action  on  contract,  if 
the  two  causes  of  action  arise  out  of  the  same  transaction.  Jones  and  Wife 
V.  Steamship  Cortex,  17  Cal.  487. 

17.  Canaee  of  acticn  w^hioh  cannot  be  united. — ^A  daim  for  damages 
for  a  personal  tort  cannot  be  tmited  with  a  demand  properly  oognizable  in  a 
Oonrt  of  e<^uity  in  the  same  action.     Mauo  t.  Madden,  4  Gal.  27. 

18.  A  claim  for  the  possession  of  real  property,  with  damages  for  its  de- 
tention, cannot  be  joined  in  the  same  complaint,  under  any  system  of  plead> 
ing,  with  a  claim  for  consequential  damages  arising  from  a  cmmge  of  a  road, 
by  which  a  tavern  keeper  may  have  been  injured  m  his  business.  Bowles  v. 
&icramenio  Turnpike  Co.,  6  Gal.  224. 

19.  A  complaint  which  joins  an  action  of  '*  trespass  quaere  daiuaum  fregii," 
ejectment,  and  prayer  for  relief  in  chancery,  will  be  held  bad  on  demuneL 
Bigdow  v.  Orove,  7  GaL  133. 

20.  A  bill  in  equitv  is  multifarious  when  several  matters  are  united  against 
one  defendant,  wnich  are  perfectiy  distinct  and  unconnected,  or  when  relief 
is  demanded  against  several  defendants  of  several  matters  of  a  distinct  and 
independent  nature.     Wilson  v.  Oastro,  31  Gal.  420. 

21.  If  the  complaint  in  an  action  against  a  sheriff  and  his  official  bonds- 
men alleges  only  a  cause  of  action  against  him  as  a  trespasser,  and  a^jainst 
his  sureties  as  sijgners  of  the  bond,  and  not  otherwise,  there  is  a  misjoinder 
of  causes  of  action.    Ghirardelli  v.  Bovrland,  32  Gal.  585. 

22.  Action  to  recover  damages  for  alleged  injuries  to  the  person  and  prop- 
erty of  the  plaintiff,  and  for  false  imprisonment  of  the  plaintiff's  person,  for 
forcibly  ejecting  him  from  a  house  and  premises  alleged  to  have  been  in 
plaintiff's  possession,  and  keeping  him  out  of  the  possession  thereof.  Bsid, 
improper  joinder  of  causes  of  action.    McOarty  v.  Freemoni,  23  GaL  197. 

23.  Causes  of  action  must  be  separately  stated — The  common  counts 
cannot  all  be  united  in  one  count  as  one  cause  of  action,  without  anv  specifi- 
cation of  the  sums  due  upon  each  several  cause.  Buckingham  v.  Waim,  14 
Gal.  146. 

24.  Gomplaint  in  ejectment  may  be  for  two  separate  and  distinct  pieces  of 
land;  but  the  two  causes  of  action  must  be  separately  stated,  affect  all  the 

Jarties  to  the  action,  and  not  require  different  maces  of  trial.    Boles  v.  Cohen, 
5  Oal.  150. 

25.  Objection  to  misjoinder,  how  taken  and  when  waited.— Objection 
to  the  misjoinder  of  parties  and  of  causes  of  action,  should  be  taken  by  dema^ 
rer,  or  answer,  or  they  are  deemed  waived.    Jacks  v.  Cooke,  6  Gal.  164, 

26.  See  ante,  §  40,  note,  sub.  5. 

§  65.  ^Allegation  not  denied^  when  to  be  deemed  true. 

Ev^ry  material  allegatioii  of  the  complaint  or  cross  com- 
plaint not  controverted  by  the  answer  thereto,  shall  for  the 
purposes  of  the  action  be  taken  as  true ;  the  statement  of 
matters  in  avoidance  shall  on  the  trial  be  deemed  contro- 
verted by  the  adverse  party. 
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lAmended,  1854,  86  ;  I860,  300 ;  1862,  563 ;  1866,  703.   K.  Y,  Code,  §  168. 
L  See  itnie,  §  46,  No.  35,  d  seq,;  No.  57,  d  seq.    See  post,  §§  66. 

2.  Wlien  an  Qltimate  Ibct  Is  admitted  on  the  record,  probative  fiicts  tending 
to  establish,  modify  or  oTercome  it,  will  not  be  considered, by  the  Court  Mvl- 
ford  T.  SatudiUo,  32  Cal.  131. 

3.  Averments  of  mere  evidence  are  not  admitted  by  failare  to  deny  them  in 
lbs  answer.    SacauUUU  v.  Bene,  32  Cal.  450. 

§  66.    What  is  a  material  ailegation. 

A  material  all^ation  in  a  pleading  is  one  essential  to  the 
claim  or  defense,  and  which  could  not  be  stricken  from  the 
pleading  without  leaving  it  insufficient. 

1.  An  unessential,  or  what  is  the  same  thing,  an  immaterial  allegation,  is  one 
^ch  can  be  stricken  from  the  pleading  without  leaving  it  insufficient ;  and,  of 
course,  need  not  be  proved  or  disproved.     Whitwdl  v.  Thfymas,  9  Cal.  499. 

2.  The  following  question  will  determine,  in  every  case,  whether  an  allegation 
he  material :  **  Can  it  be  made  the  subject  of  a  material  issue  ? "  In  other 
words :  **  If  it  be  denied,  will  the  failure  to  prove  it  decide  the  case  in  whole  or 
in  part  ? "  If  it  will  not,  then  the  fact  alleged  is  not  material.  It  is  not  one  of 
wee  wiiich  constitute  the  causes  of  action,  defense  or  reply.  Oreen  v.  Palmer, 
15Cal.413. 

3.  A  8  atement  in  a  complaint  that  the  contract  sued  on  was  made  payable 
h  a  specific  kind  of  money,  is  an  allegation  of  a  material  fact.  WaUace  v.  M- 
drtdge,  27  Cal.  498  ;  see  flirther,  arUe,  f  50,  note,  Nos.  6-21. 

§  67.  ^Amendments  of  course^  and  effect  of  demurrers. 

After  demurrer,  and  before  the  trial  of  the  issue  of  law 
thereon,  the  pleadings  demurred  to  may  be  amended  as  of 
course  and  without  costs  by  filing  the  same  as  amended  and 
aerving  a  copy  thereof  on  the  adverse  party  or  his  attorney 
within  ten  days,  who  shall  have  ten  days  thereafter  in  which 
to  demur  or  answer  thereto  ;  but  a  party  shall  not  so  amend 
more  than  once.  A  demurrer  shall  not  be  deemed  waived 
by  the  filing  of  an  answer  at  the  same  time  of  filing  the  de- 
mnrrer ;  and  when  the  demurrer  to  a  complaint  is  overruled, 
wwi  there  is  no  answer  filed,  the  Court  may  upon  terms  allow 
an  answer  to  be  filed.  If  a  demurrer  to  the  answer  be  over- 
niled,  the  facts  alleged  in  the  answer  shall  be  considered  as 
denied,  to  the  extent  mentioned  in  section  sixty-five.  Where 
drcumstances  occurring  subsequently  to  the  commencement 
of  the  action  render  it  proper,  the  same  may  be  presented 
by  supplemental  pleadings,  and  issue  taken  thereon  in  the 
ttme  manner  as  in  the  case  of  original  pleadings. 

^  ^Amended  1854, 86 ;  1860,  900  i  1862,  563  ;  1866,  703.— Abb.  Forms,  1124:- 
1150  and  1098-1100.  See  Exiles  XV,  XVI,  XX  for  San  Francisco  County. 
Supplemental  €k>mplaint,  $  68  No.  89. 

1.  Amendmentiit  of  Gonm. — ^If  the  defendant  demnrs  to  the  complaint 
^  an  error  for  the  Gotirt  to  refuse  the  plaintiff  leave  to  amend  his  complaint 
Before  the  decision  on  the  demtirxer.    Lard  y.  EcpMna,  30  Gal.  76. 
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2.  PlamtUfQi  aftor  devitizxer  and  before  trial  of  law  thoreoE,  are  aotitled  to 
amend  as  of  poozse.    BarUr  t.  lUynolds  et  al.,  Oct  T.,  11107. 

3.  Ammidmantp  aftor  demunier  la  soatained  or  ovemled.— The  paztj 
desiring  amendment  after  demnrrer  sustained,  must  make  his  motion  to  tka 
Court,  and  he  cannot  object  on  appeal  that  he  was  not  permitted  to  amend 
when  he  made  no  offer.    SnM.  y.xrtka  Water  Co,,  14  Cal.  201. 

4.  Where  the  oomi>laint  is  defectiye,  the  Oourt  should  sustain  the  demuuvi, 
with  leave  to  the  plaintiff  to  amend  his  eomplaint,  and  if  the  plaintiff  then 
declines,  final  judgment  should  be  given.    QaUagher  t.  Deiawtf^  10  Cal.  410. 

6.  The  defense  relied  on  in  the  answer  in  this  case  bein|[  invalid,  itwaa 
not  error  to  refuse  permission  to  amend  after  judgment  sustaining  a  demur- 
rer to  the  answer.  Besides,  the  allowance  of  the  amendment  wbb  matter  of 
discretion,  for  the  abuse  of  which  only  oould  this  Court  interfSare.  QiOan  t. 
fftdehinaon,  16  CaL  153. 

6.  Where  a  demurrer  to  a  compli^t  Is  overruled  and  an  application  buImm- 
quently  made  for  leave  to  ffle  an  answer,  the  allowance  of  the  application  reafi 
in  the  discretion  of  the  Court,  subject  to  review  in  case  of  its  aroitrarj  or  oil* 
reasonable  exercise.  The  exercise  of  this  power  hj  the  Court  must  in  a  great 
degree  depend  upon  the  special  circumstances  of  eaoh  case  and  be  so  governed 
as  to  prevent  delays  and  to  promote  justice.    Thornton  v.  JBortand^  12  CaL  439, 

7.  When  a  demurrer  is  overruled,  with  leave  to  answer,  it  is  not  necenacy 
that  the  order  fix  the  time  within  which  the  answer  must  be  filed.  The  Court 
has  power  to  fix  such  time  for  answering  as  it  may  deem  proper,  but  where  no 
time  is  fixed,  the  defendant  should  answer  within  the  same  time  as  in  case  <^ 
service  of  a  copy  of  the  original  complaint    PeopU  v.  Baina,  23  Gal.  128. 

8.  Where  a  demurrer  to  a  complaint  is  sustained  in  the  Court  below,  and 
plaintiff  declines  to  amend,  and  appeals  from  the  jntanent  and  the  oid£|r  fos* 
tidning^  the  demurrer,  the  Supreme  Court,  tfit  affirm  the  judgment,  cannot  grant 
plaintiir  leave  to  amend  his  complaint    Pwpla  v.  Jaokaon  e(  oj.,  24  Cal.  638. 

9.  If  a  demurrer  to  the  complaint  is  sustained,  the  plaintiff  is  entitled  t^ 
leave  to  amend  the  complaint,  unless  the  complaint  is  so  defective  that  it  caoaot 
be  made  good  hj  any  amendment  Lord  v.  Mopkww,  30  Cal.  76. 

10..  If  the  plamtiii  amends  his  complaint,  and  flie  defendant  obtains  an  order 
to  have  his  answer  on  file  stand  as  the  answer  to  the  amended  complaint,  tho 
answer  is  to  be  treated  as  if  filed  when  the  order  ismacte.  Milford  v.  IMucfilZo^ 
32  Cal.  131. 

§  68.  ^2he  Oourt  may  enlarge  time  to  plead,  correct  msiakes^ 
amend  and  relieve  from  jvdgmenis  m  certain  cases,  etc. 

The  Court  may,  in  fdrtherance  of  justice,  and  on  such 
terms  as  may  be  proper,  amend  any  pleading  or  proceedings 
by  adding  or  striking  out  the  name  of  any  party,  or  by  cor* 
recting  a  mistake  in  the  name  of  a  party,  or  a  mistake  in  any 
other  respect,  and  may,  upon  like  terms,  enlai^  the  time  for 
an  answer  or  demurrer,  or  demurrer  to  an  answer  filed.  The 
Court  may  likewise,  upon  affidavit  showing  gdod  cause  there- 
for, after  notice  to  the  adverse  party,  allow,  upon  such  terms 
as  may  be  just,  an  amendment  to  any  pleading  or  proceediog 
in  other  particulars,  and  may,  upon  like  terms,  allow  aa 
answer  to  be  made  after  the  time  limited  by  this  Act ;  and 
may,  upon  such  terms  as  may  be  just,  and  upon  payment  of 
costs,  relieve  a.  p^rty  or  JbJ4  legal  repreaeixtatives  from  ^ 
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judgment,  order,  or  other  proceeding  taken  against  him 
through  hid  mistake,  inadvertence,  sarprise,  or  excusable 
neglect ;  and  when,  for  any  canse  satisfactory  to  the  Oourt, 
or  the  Judge  at  chambers,  the  party  aggrieved  has  been  un- 
able to  apply  for  the  relief  sought  during  the  term  at  which 
such  judgment,  order,  or  proceeding  complained  of  was  taken, 
Ihe  Court,  or  the  Judge  at  chambers  in  vacation,  may  grant 
the  relief  upon  application  made  within  a  reasonable  time, 
not  exceeding  five  months  after  the  adjournment  of  the  term. 
Ifhen,  from  any  cause,  the  summons  and  a  copy  of  the  com- 
plaint in  an  action  have  not  been  personally  served  on  the 
defendant,  the  Court  may  allow,  on  such  terms  as  may  be 
JQst,  such  defendant  or  his  le^al  representatives,  at  any  time 
within  six  months  after  the  rendition  of  any  judgment  in 
mch  action,  to  answer  to  the  merits  of  the  original  action. 

^Ameiicled,  1863,  276;  1866,  843. 

L  AmegQclmentB  t^  iMldiic  oat  or  addhig  parties  before  and  after 
Judgment— Where  it  appears  by  the  plaintiirB  testimony  at  the  trial  that 
&ere  is  a  noxgbinder  of  persoiiB  who  should  have  been  plaintiffis,  and  a  mo- 
tion for  a  nonsuit  is  made  on  this  ground,  the  Conrt  may  permit  an  amend- 
Bent  by  adding  the  name  of  a  co-plaintUf  on  sueh  terms  as  may  be  just. 
AmikiY.  Crouaa,  1  Gal.  191. 

i.  Where  seyeKal  persons  conspire  to  obtain  the  liizkd  of  plaihtiffo,  and  in 
nit  ag^dnst  them  to  reooyer  the  property,  two  of  the  defendants  disclaim  aU 
iakrest  therein:  Wd,  to  be  no  ground  for  dismissing  the  suit  as  to  them, 
at  they  were  jaqper  partaes  and  are  liable  for  costs.    Dupuy  y.  Zeavenwarih, 

3.  ^ethor  the  Oonrt  can,  after  ordering  defendants,  agaixist  whom  no 
proof  is  addnced,  to  be  stiicken  from  the  pleadings,  reinstate  them  in  the 
progrete  of  the  trial.    Beach  y.  CovtOandt  2  Gal.  237. 

1  The  Oonrt  may  allow,  after  the  dose  of  plaintiif  s  eyidenoe,  the  oom- 
phint  to  be  amended,  hj  adding  the  name  of  another  par^  ^ainti^  if  it  does 
not  aifeot  tfc^  snbstantial  rights  of  the  parties.  Polk  S  Sensley  y.  Cqffm  dh 
Aootn,  9  Gal.  66. 

6.  Where  mdgment  is  entered  against  "the  defendants,"  some  of  whom 
VBie  not  soea,  tiSioa^  then*  names  appeared  as  defendants  by  a  mistake  of 
file  dark  in  entitling  the  cause,  the  error  may  be  corrected  in  the  Supreme 
Oout,  or  the  Gourt  below,  on  motion.    Braumer  y.  Davia,  15  Gal.  9. 

fti  An  alteration  by  the  Gouft  of  a  judgment,  without  notice,  so  as  to  Include 
i  psrty  not  seryed  wuh  process,  if  not  yoid,  is  yoidable  at  the  election  of  the 
pttty.    Ch6$kr  y.  Ktfier,  13  Gal.  658. 

.7.  If  a  jadgmant  entered  be  irregular,  as  embracing  more  narties  than  the 
tortimony  justifies,  the  proper  practice  is  to  moye  to  correct  the  judgment  in 
tte  Govt  below.    JfiOKlben  y.  jfufl,  5  Gal.  246. 

8.  A  Court  may  order  judgment  creditors,  as  subsequent  incumbrancers, 
to  be  made  parties  to  an  a<%on,  by  an  amendment  ox  the  complaint,  as  a 
better  oonrse,  or  by  petition  or  interyention.  Bom  y.  Voloamo  Waier  Co.,  13 
(W.70. 

9.  the  susjoliDder  of  parties  can  be  oorreoted  by  amendment  under  the 
irtote.   BuihT.LBnt,lQ9l.il2. 

10.  Bnlazging  tfme  to  answer  or  demtir.— It  is  always  within  the  ponv^r 
of  i  Oonrtr  when  exerdMag  proper  discretion,  to  extend  the  time  fixed  by 
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law,  whenever  the  ends  of  justice  would  seem  to  demand  sacli  an  extension. 
Wood  Y.  Forbes,  5  Gal.  62. 

11.  Inabili^  of  counsel  to  obtain  defendant's  Terification  in  time  may  be 
good  ^nnd  ror  an  extension  of  time  to  answer,  bat  cannot  ayaO  in  resimng 
a  motioa  to  strike  oat  and  for  judgment  after  the  answer  is  filed.  Drum  t. 
TrAi(ino,9Cal.  422. 

12.  Where  a  demurrer  to  a  complaint  is  oTerruled,  and  an  application  sub- 
sequently  made  for  leaye  to  file  an  answer,  the  allowance  of  the  applicstum 
rests  in  me  discretion  of  the  Court,  subject  to  review  in  case  of  its  arbitrary 
or  unreasonable  exerdse.  The  exercise  of  this  power  by  the  Court  must,  in 
a  great  degree,  depend  upon  the  special  circumstances  of  each  case,  and  be 
so  governed  as  to  prevent  delays  and  to  promote  justice.  Thornton  v.  Boriand, 
12  Cal.  438. 

13.  Amendments  to  oompUdnt— The  plaintiiEB  should  be  permitted,  if 
they  desire,  to  so  amend  their  complaint  as  to  present  for  determination  their 
legal  rights,  otherwise  •the  complaint  should  be  dismissed.  McDonald  v.  Bfor 
Biver  <md  Avhum  Water  and  Mtning  Co.,  16  Cal.  145. 

14.  It  is  error  to  refuse  to  allow  a  plaintilf  to  strike  out  a  claim  for  dam- 
ages, without  regard  to  the  purpose  wiiich  may  inflaence  him.  QroM  VaUeff 
(^iarU  Mimng  Go,  v.  Stackhause,  6  Cal.  413. 

15.  Where  the  proof  does  not  sustain  the  allegations  of  the  bill,  and  where 
hv  the  proof  the  complainant  would  be  entitled  to  relief  in  a  Court  of  equity, 
if  his  pleadings  had  been  properly  framed,  an  amendment  should  be  idlowed 
or  directed,  to  conform  the  pleadings  to  the  facts  which  ought  to  be  in  issue, 
in  order  to  enable  the  Court  to  decree  fully  on  the  merits;  and  whenever  this 
is  not  done  it  is  error.    GormoUy  v.  Peck,  3  Cal.  82. 

16.  The  wife  is  a  proper  party  defendant  in  a  suit  to  foreclose  a  mortgage 
executed  upon  premises  claimed  as  a  homestead.  If  not  made  such  a  party, 
she  may  intervene,  or  by  permission  of  the  Court,  be  allowed  to  file  a  separ- 
ate answer,  the  plaintm  having  the  liberty  to  amend  his  complaint,  if  any 
matters  are  set  up  in  the  answer  which  he  mij^ht  wish  to  anticipate  by  fur&er 
allegations.    Mosa  v.  Warner  and  Wife,  10  Cal.  296. 

17.  Where  an  amended  complaint  in  ejectment  sets  np  title  aquired  after 
the  commencement  of  the  suit,  and  a  judgment  by  default  is  regularly  entered, 
the  judgment  is  valid.    8mUh  v.  BiM,  15  Cal.  26. 

18.  The  plaintiif  sued  in  assumpsit  to  recover  rent  for  premises,  the  posses- 
sion of  which  he  had  previously  recovered  by  ejectment  against  the  defendant 
After  the  trial  and  verdict,  which  was  set  aside  by  the  Court,  he  amended  bis 
complaint  to  make  it  in  form  an  action  of  trespass  for  mesne  profits.  Hdd, 
this  was  erroneous,  and  should  not  have  been  permitted;  Bamirex  v.  Jfumw, 
5  Cal.  222. 

19.  Such  an  amendment  would  virtually  change  an  action  ex  ooniradxe,  into 
an  action,  ese  dAvio,    Id. 

20.  Facts  which  occur  subsequent  to  the  filing  of  the  original  complaint^ 
and  which  change  the  liabilities  of  the  defendants,  and  in  consequence  the 
character  of  the  judgment  which  is  sought  cannot  be  inoorporatMl  into  the 
original  complaint  bv  an  amendment,  without  presenting  averments  inoonais- 
tent  with  the  date  of  the  commencement  of  the  action.  Van  Maren  v.  John- 
son, 15  Cal.  308. 

21.  If  the  complaint  avers  the  ownership  of  land  in  the  bed  of  and  near 
the  banks  of  a  stream,  and  work  done  thereon  to  dig  a  canal  and  build  a  dam 
to  nse  the  waters  of  the  stream,  and  is  framed  for  a  judgment  to  recover  pos- 
session of  the  property  from  one  who  is  averred  to  have  ousted  plaintiff,  if 
the  plaintiff  asks  it,  he  should  be  allowed  to  amend  his  complaint  l^  inserting 
therein  averments  of  his  prior  appropriation  of  water  and  a  diversioo  by 
defendant,  with  prayer  for  an  injunction.  Nevada  County  and  Sacramento 
County  Canal  Co.  v.  Kidd,  28  Cal.  673. 

22.  An  amendment  should  be  allowed  to  a  complaint  at  the  request  of  the 
plaintiff,  so  as  to  make  it  express  the  cause  of  action  originally  intended,  but 
ambiguously  expressed,  if  the  intention  is  manifest  on  the  face  of  the  com- 
plaint.   Id. 

23.  New  matten  In  amended  oomplalntii— ^For  the  pmpose  of  deter- 
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rnmiiig  ▼heiher  new  matter  contained  in  an  amended  complaint  is  entirely 
foreicn  to  the  cause  of  action  contained  in  tlie  original  complaint,  the  original 
eomj^aint  mnst  receive  a  liberal  constmction.    Id. 

24.  Unless  new  matter,  inserted  in  an  amended  complaint,- is  entirely  foreign 
to  the  can"e  of  action  in  the  original  complaint,  the  question  will  not  arise  on 
motion  to  strike  out,  whether  the  amendment  in  the  amended  complaint  go 
fbrtherthan  is  allowed  by  our  code  of  procedure  touching  amendments.    Id. 

25.  Under  onr  Practice  Act  a  complamt  cannot  be  amended  in  the  Supreme 
Court  so  as  to  make  it  correspond  with  the  verdict  The  District  Court,  in  a 
m>per  case  before  judgment,  may  direct  the  complaint  to  be  so  amended. 
Mooper  ▼.  Welts,  Fargo  A  Co.,  27  CaL  36. 

26.  The  fiHng  of  a  new  complaint  after  a  demurrer  has  been  sustained,  is 
not  the  commencement  of  a  new  action.    Jones  t.  Frost,  28  CaL  245. 

27.  Fonn  of  action  cannot  be  changed. — ^The  plaintiff  sued  in  aasumpsit 
to  recover  rent  for  premises,  the  possession  of  which  he  had  previously  re- 
eoTered  by  ejectment  against  the  defendant.  After  a  trial  and  verdict,  whidki 
ma  set  aside  by  the  Court,  he  amended  his  complaint,  to  make  in  form  an  ao- 
lion of  trespass  for  fnesne  profits:  BtUd,  that  was  erroneous,  and  should  not 
have  been  permitted.    Bamirtx  v.  Murray,  5  Cal.  222. 

28.  Amendment  of  complaint  before  aommons,  laeued  withoat  leave- 
.^tfloiv.  MarshaXl,  Oct.  T.,  1868. 

89.  Amended  answer. — ^A  joint  claim  by  two  persons  cannot  be  pleaded 
is  a  oonnter  claim  by  one  defendant;  but  he  ma^  amend,  and  allege  mat  ti^e 
vhole  interest  therein  has  been  transfeiTod  to  bun.  Steams  v.  MarHn,  4  Cal. 
229. 

30.  Hie  fact  that  new  matter  set  ap  by  an  amendment  was  well  known  to  the 
defendant  at  the  time  he  filed  his  original  answer,  is  no  good  reason  why  the 
tmendment  should  not  be  permitted.    Pierson  v.  McCahilly  22  Cal.  127. 

31.  An  amended  answer  supercedes  the  original  and  destroys  its  effects  as  a 
pleading.    QUman  v.  Cosgrove,  22  Cal.  356 ;  Jones  v.  Frost,  28  Cal.  246. 

31  Judgment;  -when,  and  when  not  set  aaida — Judgment  by  default  set 
iride  on  the  ground  of  surprise.    Bidieman  v.  SSswen,  2  Cal.  248. 

33.  It  is  no  ground  for  setting  aside  a  judgment  by  default,  that  the  defendanj^ 
WB8  ignorant  of  the  law  requiring  him  to  answer  in  ten  days.  Ch€U»  v.  Swahi, 
AdimauCrator.  9  Cal.  130. 

31.  An  order  of  Court  setting  aside  a  default  and  judgment  entered  during 
vacation  is  regular  and  correct,  when  there  has  been  no  service  of  summons 
upon  the  defendants.    Pico.v.  CarriUo,  7  Cal.  32. 

35.  Where  two  defendants  are  jointly  sued  and  service  had  on  both,  the  Clerk 
of  the  Court  has  no  authority  to  enter  judgment  by  default  against  one,  and  his 
let  in  so  doing  is  without  color  of  law  and  void,  and  may  be  disregarded  or  set 
Mide.  Steams  v.  ^^trre,  7  Cal.  443;  see  28  CaL  651;  Welsh  v.  JBjrfqp^ariek,  30 
Od.  ^;  Wilson  v.  Cleaveland,  Id.,  198;  Bond  v.  Pacheco,  Id.,  535. 

36.  A  judgment  will  not  be  set  aside  on  the  application  of  a  creditor  of  the 
jndgment  debtor,  upon  the  ground  that  the  judgment  was  taken  for  more  than 
wts  actually  due  upon  the  note,  when  it  appears  that  a  mistake  of  a  few  cents 
only  WW  made  in  calculating  the  interest  due  upon  the  note.  Zid  v.  Dukes,  12 
Gal.  482. 

37.  A  mere  clerical  error  in  the  judgment,  not  affecting  tiie  appellant,  can 
be  corrected,  and  is  not  a  ground  for  reversal.    Anderson  v.  Parker,  6  Cal.  201. 

37.  Otse  where  the  Court  below  set  asid^  a  judgment  by  default  in  ejectment, 
nd  sUowed  the  landlords  of  the  defendants  to  come  in  and  defend.  Barrett  v. 
Qnkm,  19  Cal.  632  ;  see  BailM/  v.  Thqffs,  29  Cal.  422,  and  authorities  there 
dted. 

39.  ^ectment  against  K.,  claiming  as  owner,  and  R. .  his  tenant,  and  L.  &  B., 
nb-lessees  of  R.  Summons  served  on  L.  &  B.  only,  who  were  in  possession. 
No  answer,  and  default  taken.  Suit  dismissed  as  to  K.  and  R.,  and  judgment 
entered  by  the  Court  against  L.  &  B.  for  restitution.  K.  applies  on  af&davit  for 
tn  order  vacating  the  judgment,  and  for  permission  to  defend.  Held,  that  E. 
bad  a  right  to  be  admitted  to  defend;  and  that  the  judgment  was  properly  va- 
cated for  that  purpose.    Sokmd  v.  Kr^^enhagen,  18  Cal.  455. 


§68] 


AMSNDMBNTS.  144 


40.  A  defendant  up<m  whom  no  0ervioe  of  Bommon  was  made,  and  against 
whom  a  judgment  has  been  entered  upon  his  demurrert  after  an  attomev  had  ap- 
peared and  demurred  for  him  without  authority,  is  not  entitled  to  have  the 
judgment  vacated,  where  he  is  informed  before  Jud^ent  that  an  attorney  has 
appeared  for  him,  and  a  long  time  elapses  before  judgment,  and  he  doea  not 
show  that  he  has  a  meritorious  defense.    8eale  ▼.  McJJmtqhUn,  28  CaL  668. 

41.  Where  a  plaintiff  fails  to  appear  when  a  cause  is  regnlarljr  called  fot 
trial,  and  at  defendant's  request  the  trial  proceeds,  and  jud^oient  is  rendered 
for  defendant,  the  Court  has  no  power  to  relieye  the  pluntiff  from  the  judg- 
ment, under  the  si^-^ghth  section  of  the  Practice  Act^  on  the  ground  of 
mistake,  inadyertence,  surprise,  or  excusable  neglect,  on  a  motion  made  allsr 
the  adjournment  of  the  term  at  which  the  judgment  was  rendered.  Cas&atad 
T.  BinggM  d  oZ.,  28  Gal.  336.    (Altered  by  Statute.) 

45.  Vaoatfng  judgment  after  a4j<nininient  of  tenn.— If  relief  can  be 
obtained  in  such  cases,  it  must  be  by  a  motion  for  a  new  trial  on  the  groond 
of  accident  or  surprise,  which  ordinazy  prudence  could  not  haye  guiuded 
against    Jd. 

43.  The  sixty-eiffhth  section  of  the  Practice  Act  applies  not  only  to  eases 
where  a  judgment  nas  been  taken  regularly  without  personal  seryioe,  as  upon 
publication  of  summons,  but  also  to  cases  of  judgments  entered  erroneously 
without  any  seryioe  of  gunmions  or  appearance  ofdefendani  Lewis  y.  Bimoft 
21  Gal.  268. 

44.  Where,  pending  a  motion  by  a  defendant  who  had  been  serred  with 
process  to  set  aside  a  judgment  erroneously  entered  at  a  preyioua  term  against 
iiim  and  a  co-defendant  who  had  made  default,  the  plaintiff  applied  to  the 
Court  to  correct  the  iud^ent  by  striking  out  the  name  of  the  moyinff  defend- 
ant, on  the  ground  mat  it  had  been  inserted  by  a  mistake  of  the  Glen:  .fleU, 
that  admitting  the  mistake,  it  was  within  the  discretion  of  the  Court  to  deny 
80  tartan  application.    Id. 

46.  Where  a  judgment  is  taken  by  plalntaffh,  in  the  absence  of  dafendsnti 
and  their  counsel,  and  this  absence  results  from  a  mutual  and  honest  mistske 
between  them  as  to  the  retainer  of  the  latter,  relief  wUl  be  granted  by  setting 
aside  the  judgment.    McKinJey  t.  TvUle,  Oct.  T.  1867. 

46.  After  a  conditional  order  to  set  aside  a  judgment,  the  Court,  in  deciding 
a  motion  to  place  the  cause  on  the  calendar  for  trial,  "orders  that  said  motioo 
be  and  the  same  is  hereby  denied,  and  the  jud^ent  wiU  remain:"  SM,  that 
this  was  a  distinct  adjudication,  that  the  preyious  order  had  not  taken  elfeot; 
and  held  further,  that  this  order  directing  the  judgment  remain,  beins  the 
last  in  the  case,  and  not  haying  been  appealed  from,  it  deprived  of  tJL  feme 
any  preyious  order  in  reference  to  yacating  the  judgment.  Qregaiy  ▼.  MaifM^ 
21  Gal.  443. 

47.  A  purchaser  under  a  decree  may  petition  to  be  released  from  his  piv- 
ohase  or  that  the  sale  be  set  aside,  where  it  has  been  subse<}uently  disooyered 
that  the  Court  rendering  the  decree  had  not  acquired  jurisdiction  of  the  sab- 
ject  matter ;  or  for  other  reasons,  that  the  estate  directed  to  be  sold  would  not 
pass.    Bogga  y.  Harvgrave,  16  CaL  669. 

48.  After  appeal,  oourt  below  oannot  amend.— When  a  judgment  is 
rendered  and  an  appeal  taken,  the  Court  below  loses  control  oyer  me  judg- 
ment, and  an  order  amending  the  judgment  is  erroneous.  Mryan  y.  JBeny,  8 
Cal.  134. 

49.  DefiraH^  when  It  wlU  be  eet  aaida— A  judgment  by  de&nlt  will  be 
set  aside  on  the  ground  of  fraud  or  surprise,    mdkman  ▼.  JEeioen,  2  CaL  260. 

60.  An  order  <^  Court  setting  aside  a  default  and  judgment  entered  during 
vacation  is  regular  and  oorrect,  where  there  has  been  no  service  of  summosa 
upon  the  defendants.    Pico  v.  (kmritto,  7  Gal.  30. 

61.  This  proceeding  is  expressly  autiiorized  by  the  sixty-e&^^lith  section  of 
ilie  Practice  Act,  and  it  is  not  neoessary  to  file  a  bill  in  dumoery  to  yaosia 
the  judgment.    Id. 

62.  In  an  action  of  deotment  against  two  defendants,  one  who  was  aenad 
with  summons  and  made  deikult,  and  without  anv  servioe  being  mada  upon 
the  other,  a  judgment  was  entered  against  both  fox  poaaasaion  of  thepMOi* 
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iM  ind  coats.  On  application  of  the  defendant  not  seryed,  an  order  -was 
BHide  at  a  sabseqnent  tenn  of  the  Cotirt,  setting  aside  the  entire  judgment 
as  to  both  defendants,  with  leaye  to  the  defendant  not  serred  to  answer. 
Ibtdt  that  this  order  was  proper.    Letots  v.  Rign^,  21  Cal.  268. 

53.  The  effect  of  such  an  order  is  not  to  set  aside  the  default  of  the  defend- 
snt  who  had  been  served,  as  to  permit  his  co-defendant  to  defend  for  both. 
A  new  judgment  may  be  at  once  entered  by  the  plaintiff  against  the  defanlt- 
iog  defendant.    Id, 

S3.  A  defendant  who,  having  suffered  a  default,  has  obtained  from  the 
pfadntiff  a  stipulation  that  the  default  may  be  set  aside,  must  use  reasonable 
oilifpioe  in  applying  to  the  Court  for  the  relief  contemplated,  or  his  right  to 
ii  wiU  be  lost.  An  unecqplained  delay  of  seven  years  in  making  the  applica- 
tion wiU  justify  the  Comrt  in  refusing  to  enforce  the  stipulation.  J&ese  v. 
Ibhoney,  21  GaL  905. 

56.  A  motion  may  be  made  to  set  aside  a  default  entered  by  a  clerk  at  any 
time  before  final  judgment  is  rendered  in  the  action,  notwithstanding  the 
Court  has  adjourned  for  the  term  at  which  the  default  was  entered,  before 
tike  motion  is  made  to  vacate  it.     WUson  v.  Gleaveland,  30  Gal.  192. 

57.  The  Court  does  not  lose  jurisdiction  to  vacate  a  default  because  the 
tenn  at  whidi  it  was  entered  has  adjourned,  unless  final  judgment  has  been 
ffatered  in  the  action.    Id. 

o&  If  the  tenant  sued  in  ejectment  has,  by  neglect  or  design,  suffered  a  de- 
ftoU,  the  landlord  may,  upon  a  proper  showing  and  motion  in  the  name  of 
tiie  tenant,  have  the  d^ult  set  aside.    Dimick  v.  Dertnger,  32  Gal.  488. 

59.  Where  the  defendant  moves  to  compel  the  plaintiff  to  elect  which 
oonnt  of  tiiie  comphdnt  he  will  go  to  trial  on,  and  the  Court  makes  an  order 
CTtpnding  the  time  to  answer  until  the  decision  of  the  motion,  and  the  motion 
is  BQstained,  a  default  of  the  defendant^  entered  by  the  clerk  in  less  than  ten 
dajB  after  the  plaintiff  serves  notice  of  his  election,  is  void,  and  the  Court 
may  set  it  aside  upon  suggestion,  without  any  ai&davit  of  merits.  WUson  ▼. 
CJaovbiuJ,  30  Gal.  192. 

GO.  If  a  defendant  is  actually  served  with  process,  thouflii  sued  by  a  wrong 
name,  a  judgment  by  default  against  him  is  not  void.  J(|sypl^it.  wpsMi^  m 
MM.  ^^A.  i^ ^a^<xti^c^  SO  Cct/.^aA, 

61.  Judgment  by  defiralt;  wUl  not  be  set  aslde^  "vrhen.— A  judgment  by 
definiH  will  not  be  opened  unless  it  be  made  to  appear  that  the  judgvaent,  as 
ttitands,  is  unjust.    Parrvt  v.  Den,  Oct,  T.  1867. 

62.  Where  a  case  in  the  twelfth  district  was  set  for  trial  on  a  particular 
dsj,  with  the  knowledge  and  consent  of  defendant's  attorney,  and  ne  then, 
two  at  three  days  before  the  day  of  trial,  goes  into  Alameda  oountv  to  tiy 
iaother  cause  there,  without  making  any  anangement  in  respect  to  the  first 
CMS,  in  which  on  the  day  fixed  plaintiff  had  judgment,  no  one  appearing  for 
defendant,  except  to  state  the  fact  of  the  attorney's  absence,  and  to  ask  a 
pM^Kmement^  which  was  denied:  JSefd,  that  this  Court  will  not  review  the 
•ction  of  the  Conrt  below  in  refusing  to  set  aside  the  judgment  because  of  the 
ibaenoe  of  said  attorney.    HcAghi  v.  Qrttn^  19  Cal.  113. 

63.  A  jud^^nent  by  default  should  not  be  set  aside  on  the  ground  of  exous- 
sble  neglect,  because  the  preparation  of  the  answer  required  more  time  than 
ordinary  cases,  and  during  a  portion  of  the  time  the  attorney  was  absent  from 
town.    BaUeu  v.  Tbajfe,  S&  Cal.  422. 

64.  An  affidavit  on  a  motion  to  set  aside  a  de&ult  should  be  made  by  the  de- 
fendant, unless  good  reason  exists  for  having  it  made  by  some  one  else. 
3(1%  V.  T^ffe,  29  GaL  422. 

65.  A  judgment  by  default  should  not  be  set  aside  by  the  Court,  unless  ths 
defendant  shows  by  competent  proof  that  the  judgment  was  entsied  through 
mistake,  inadvertence,  surprise  or  excusable  ne^ect  on  his  part;  and  the  pay- 
ment of  the  costs  shoald  be  imposed  as  a  oonditian  of  setting  aside  the  judfl* 
meat    Peopfo  ▼.  O'Comiett,  23  Cal.  281, 

66i  Judgments  and  defisralts,  setting  aside  dJaorettonary.— Where  a 
jod^nsnt  is  set  aside,  under  the  six^-ei^th  secfaon  of  the  Practioe  Act,  and 
a  party  permitted  to  come  in  and  defend,  the  Supvone  Court  will  not  inter- 
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fere,  unless  there  was  a  dear  abuse  of  discretion  in  the  Court  below.    Bokmd 
y.  Kreyenhagen,  18  Cal.  i55. 

67.  The  refusal  to  set  aside  a  judgment  on  the  cronnd  of  sozprise  rests 
with  the  sound  discretion  of  the  Court  below,  and  unless  it  is  shown  to  haT6 
been  an  abuse  of  the  same  this  Court  will  not  interfere.  IftdAoUarul  y.  B^ne- 
inan,  20  Cal. 

68.  In  setting  aside  a  judgment,  the  Court  below  will  use  its  own  discretion, 
and  this  Court  will  not  interfere,  unless  in  case  of  gross  abuse.  Woodxaord 
▼.  .BacJku«,  20Cal.  137. 

69.  The  granting  or  refusing  of  a  motion  to  set  adde  a  defMilt  based  upon 
affidavits  is  a  matter  within  the  proper  discretion  of  the  Court  before  wbom 
the  motion  is  made;  and  unless  that  discretion  has  been  abused,  the  Appellate 
Court  will  not  interfere.    Id. 

70.  Although  an  order  of  the  Court  below  setting  aside,  or  refusing  to  set 
aside  a  judgment  by  default,  rests  much  in  the  discretion  of  the  Court,  and 
will  not  be  disturbed  by  the  Appellate  Court  unless  plainly  erroneous,  yet  the 
discretion  of  the  Court  below  is  not  a  mental  discretion,  to  be  exercised  « 
ororfia,  but  is  a  legal  discretion,  to  be  exercised  in  oonformity  with  the  law. 
Ma^  y.  Taaffe,  29  Cal.  422. 

71.  An  order  vacating  a  judgment  entered  by  default,  and  allowing  a  de- 
fendant to  answer,  wilt  not  be  disturbed  by  tne  Appellate  Court,  except  in 
eases  of  gross  abuse  of  discretion  by  the  Court  below.  Id.}  EoweY.  Indd- 
pendent  Co.,  27  Cal.  72. 

72.  Judgment  or  deliaiilt;  focm  and  «iifflciaiic7  of  the  appUoatton  to 
set  aside. — ^No  particular  fom  is  required  by  the  statute  m  whidi  applioatioa 
shall  be  made  for  such  relief.  All  that  is  re<}uired  is,  that  the  facts  shall  be  mt 
forth,  and  if  they  show  a  case  coming  within  the  rule,  it  is  sufficient.  Tim 
Feople  V.  Lafarge,  3  Cal.  130. 

73.  An  amdayit  to  the  effect  that  an  instrument  has  been  materialljr  altefed, 
without  showing  in  any  manner  in  what  the  alteration  consists,  fuziufihes  M 
feeble  ground  upon  which  to  base  a  motion  to  set  aside  a  judgment.  Ta^/kr 
T.  BandaU,  5  Cal.  79. 

74.  An  affidavit  of  merits,  without  any  averment  of  mistake,  surprise  or 
excusable  neglect,  is  not  sufficient  to  warrant  the  settiiig  aside  a  default 
where  personal  service  of  summons  was  made.    Harlan  v.  SmUh,  6  Cal.  173. 

75t.  An  affidavit  by  defendant  that  he  was  under  the  impression,  when  he 
retained  counsel  in  a  cause,  that  the  time  to  answer  had  not  expired;  tiiat  he 
did  not  recollect  the  precise  dav  upon  which  the  summons  and  complaint 
were  served;  that  he  was  quite  ill  at  the  time,  and  did  not  as  carefully  note 
the  time  as  he  otherwise  would,  is  insufficient  to  open  a  judgment  by  defaoH. 
SUiott  V  Shaw,  16  Cal.  377. 

76.  Where  a  default  has  been  entered  for  a  failure  to  answer  or  demur,  an 
affidavit  by  the  attorney  that  he  had  prepared  a  demurrer,  but  failed  to  ffie  it 
in  time,  in  consequence  of  a  mistake  on  nis  part  as  to  the  day  on  which  the 
time  for  filing  would  expire,  is  insufficient  to  open  the  default.  Ptepk  v. 
Bains,  23  Cal.  128. 

77.  On  application  to  set  aside  a  default,  it  is  neoessary  for  the  defendant 
to  show  that  ne  has  a  good  defense  on  the  merits.  Where  the  affidavit  shows 
that  tlie  defense  rests  on  matters  appearing  on  the  finee  of  the  complaint,  it 
shows  that  the  defense  is  of  a  technical  character,  and  is  therefore  insailB- 
cient.    Id.  ^  ^ 

76.  An  affidavit  on  motion  to  vacate  a  judgment  by  default^  under  the  sixty- 
eighth  section  of  the  Practice  Aot»  must  «iow:  first,  that  the  default  oooqrm 
through  mistake,  inadvertence,  surprise,  or  excusable  neglect;  and,  second, 
that  the  defendant  has  a  meritorious  defense.    BaUey  v.  TSaffe,  29  Gal.  422. 

79.  An  affidavit  of  the  attorney,  on  motion  to  set  aside  a  default,  whidi 
states  that  from  the  examination  of  the  defendant's  case,  so  far  as  he  has  made 
sudi  examination,  he  verily  belieyes  that  it  is  better  thim  the  plaintiiFB,  does 
not  show  that  the  defendant  has  a  meritorious  defense.    Id.    . 

80.  Affidavit  of  merits. — ^A  motion  to  set  aside  a  jud^ent,  and  for  leave 
to  answer,  will  be  overruled  if  there  is  no  affidavit  of  mentfi.    ForrvU  v.  I^ 

^  Oct  T.  1867;  ParroU  v.  Mahaney,  21  Cal.  305. 
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81.  On  application  br  ddfendant  to  set  aside  a  defanit,  an  affidayit  by  him 
slatiiig  that  the  case  has  been  folly  and  fairly  represented  to  connsef,  who 
hare  advised  affiant  that  he  has  a  good,  fall  and  penect  defense  on  the  merits, 
is  soificient  on  that  pointy  witlioat  stating  the  facts  constitnting  the  defense. 
Woodward  v.  Backus,  20  Cal.  137. 

82.  In  motions  to  set  aside  a  jadgment,  it  wonld  be  well  to  state  the  facta 
eoBstitating  the  defense,  rather  than  that  the  facts  haye  been  folly  represented 
to  eonnsel.    Id. 


83.  An  aiww«r  should  aooompany  affidavit  of  meritB. 

8i  The  better  pradioe  is  to  ][yrepare  and  exhilnt  to  the  Oonrt  the  defendant's 
tDBwer  at  the  hearing  of  a  motion  to  set  aside  a  defaolt.  Bailey  v.  Taaffe^  29 
Cta.422. 

85.  Ooonter-affidavlt  not  aXlawed,  yvhen. — ^It  is  not  necessary  that  tha 
{ads  constitating  the  defense  should  be  detailed  to  the  Court,  in  an  acffidayit 
of  merits,  to  open  a  deiiaiilt,  and  where  merits  are  shown  by  afAdavits,  in  sndi 
a  case,  coanter-affidavitB  on  that  question  cannot  be  received,  ^nmcis  y.  C<m, 
Oct.  T.  1887. 

88.  DiUgenoe  ta  malring  the  appUoation  to  aet  aside  a  jndgment  or 
Mavlt^— The  question  of  dfligenoe  in  malring  an  application  to  re-open  a 
Judgment,  under  the  Act  of  April  27th,  1862,  is  but  for  the  Court  below  to 
pass  upon,  in  the  exercise  of  a  sound  discretion,  and  the  Supreme  Court  will 
not  i«Tene  the  action  of  the  Court  below,  except  in  case  of  an  abuse  of  dis- 
Oelion.    People  y.  Frisine,  26  Cal.  187;  Lewis  y.  Rignev,  21  Cal.  268. 

87.  Adefenoaat  who,  haying  suffered  a  default,  has  obtained  from  the  plaintiff 
i  stipnlation  that  the  default  may  be  set  aside,  must  use  reasonable  diligence 
in  applying  to  the  Court  for  the  relief  contemplated,  or  his  right  to  relia  will 
be  lost.  An  une^lained  delay  of  seyen  years  in  making  the  application  will 
jtttifr  the  Court  in  refusing  to  enforce  the  stipulation.    Beese  y.  Mafumey, 

88.  Appearanoo  of  an  attorney  witbont  anthoilty. — ^Where  an  attar- 
1107  appears  without  authority,  and  conducts  the  defense,  the  remedy  of  de- 
faatlante  ia  by  motion  for  a  new  trial,  not  by  motion  for  relief  from  the  judff- 
pBoi  under  section  68  of  the  Practice  Act.  MuKinly  et  oL  y.  TxUtie  et  <U,t 
Oct  T.  1867. 

89.  Amnnifnienti  by  flling  aapptomental  oomytlalnt— Facts  which 
eeenr  subeequent  to  the  filing  of  the  original  complaint,  and  which  change 
^  Bahilitiew  of  the  defendant^  and  in  consequence,  the  character  of  the 
jodgment  which  is  sought,  cannot  be  incorporated  with  the  original  complaint 
m  an  amendment,  without  presenting  ayerments  inconsistent  with  the  date 
or  the  commencement  of  the  action.     Van  Martn  y.  Johnson,  15  Cal.  311. 

When  suit  is  brought  aaainst  a  female,  who  subsequently  marries,  her  hue- 
band  must  be  made  a  co-defendant.  But  this  should  be  done,  and  an  ayer* 
ttent  of  the  marriage  be  made,  by  a  supplemental  complaint,  and  not  by  an 
ttMDdment  to  the  original.  Id,  See  faither,  ante,  §  39,  Ko.  67,  Amendments 
of  Annrer  by  Filing  a  Supplemental  Answer  ;  see  ante,  §  46,  No.  172. 

9Q,  Amandments  at  the  triaL— A  Court  may,  in  its  discretion,  allow  a 
phintiJS^  after  the  defendants  haye  closed  their  case,  and  before  the  case  is 
lohautted*  to  eapplf  an  omission  in  the  testimony  occasioned  by  mistake  or 
)ttdyerteiioe ;  nor  is  such  action  any  ground  for  reyersal,  unless  it  appear 
ftat  injustice  has  been  done  by  an  abuse  of  discretion.  Friest  y.  Union  UancU 
Co.,  6  CaL  170. 

91.  After  the  motion  for  a  nonsuit,  the  Court  may,  upon  terms,  allow  an 
ttioidment  of  the  complaint,  if  it  would  not  operate  as  a  surprise  upon  the 
^Bbodant ;  but  if  this  is  not  done,  the  plaintin  cannot  recoyer.  Farmer  y. 
CKbm,  7  Cal.  135. 

n.  The  Court  may  allow,  after  the  close  of  plaintiffs  eyidence.  the  com- 
plaint to  be  amended  by  adding  the  name  of  another  part^  plaintiff,  if  it  does 


lot  affect  the  eabstantial  rights  of  the  parlies.    Polk  A  Sensky  y.  Cqffln  4t 
Smin,  2  CaL  66. 
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93.  The  answer  may  be  verifled  after  the  dose  of  the  plaintiirs  case  eren. 
Arrington  t.  Tupper,  10  Gal.  464. 

94.  Two  defendants  filed  a  joint  plea  of  the  Statnte  of  limitations,  and  the 

Vplea  being  held  bad  as  to  one  defendant,  the  Conrt,  on  the  trial,  permitted 
the  other  defendant  to  file  a  separate  plea  of  the  statute.  HM,  that  this  was 
no  such  gross  abuse  of  discretion  as  to  enable  the  Supreme  Court  to  revise  it. 
Bofmaan  y.  SmUh,  14  Gal.  254. 

95.  The  Gourt  below  has  power  to  crant  amendments  wheneyer,  at  any 
stage  of  the  trial,  they  are  necessary  to  the  purposes  of  justice,  and  this  power 
should  be  libendly  exercised  to  secure  a  fair  and  speedy  trial  on  the  merilB. 
Lesirade  y.  BarU^  17  Gal.  285.    See  Peien  v.  Foes,  16  Gal.  337. 

96.  When  it  appears  by  the  plaintifi:*'s  testimony  that  there  is  a  misjoinder 
of  persons  who  should  haye  been  made  plaintiffs,  and  a  motion  for  a  nonsuit 
is  made  on  this  g^nnd,  the  Gourt  may  permit  an  amendment  by  adding  the 
name  of  a  co-pluntiff  on  such  terms  as  may  be  just.  AcquUalY.  Crowdl,  1 
Gal.  192. 

97.  A  motion  to  amend  a  complaint  does  not  come  too  late  because  made 
after  the  plaintiff  has  closed  his  testimony  and  the  defendant  has  moyed  for  a 
nonsuit  A  motion  to  amend  is  always  in  time  when  it  immediately  follows 
an  objection  to  the  complaint  or  answer.     Valencia  y.  Couch,  32  Gal.  340. 

98.  It  is  not  error  for  a  Gourt  to  allow  pleadings  to  be  amended  so  as  to 
supply  a  defect  or  omission  eyen  after  the  commencement  of  a  triaL  •QaviU 
y.  Doub,  23  Gal.  78. 

99.  If  the  defendant  in  an  action  to  recoyer  possession  of  real  estate  has  ac- 
quired tttie  to  the  demanded  premises  pending  the  litigation,  and  has  not  pleaded 
such  title  in  a  supplemental  answer,  and  for  that  reason  his  eyidenoe  of 
such  title  is  excluded  by  the  Gourt,  it  is  not  an  abuse  of  discretion  of  the 
Gourt  to  deny  his  application  made  during  the  trial,  to  be  allowed  to  amend 
his  answer  so  as  to  obyiate  the  objection.    McMinn  y.  O'Connor,  27  Gal.  248. 

100.  If  testimony  offered  by  the  defendant  is  rejected  by  the  Gourt  because 
an  allegation  of  the  complaint  to  which  it  relates  is  not  properly  denied  in 
tiie  answer,  the  defendant  should  be  allowed  to  amend  his  denial  if  he  aska 
to  do  so.    Stringer  y.  Davis,  30  Gal.  318. 

101.  When  in  the  course  of  a  trial  it  is  disooyered  that  pleadings  are  so  de- 
fectiye  tiiat  the  real  subject  of  dispute  cannot  be  finally  determined,  Ihe 
Court,  if  an  application  is  made  theiefor,  should  allow  amendments  on  sach 
terms  as  may  be  just.    Id, 

102.  Ansyrer,  may  be  veiified  before  or  at  the  trial. — ^Where  the  com- 
plaint  is  yerified,  it  is  no  error  to  allow  the  defendant  to  yerif y  his  answer  be- 
fore trial,  unless  it  is  shown  that  the  plaintiff  is  thereby  taken  by  surprise. 
Angkr  y.  Maslerson,  6  Gal.  61. 

103.  To  a  complaint  yerified,  the  defendant  filed  a  copy  of  the  original 
yerified  answer  by  mistake.  Parties  took  depositions  nnder  tiie  pleading,  and 
subsequently  went  to  trial.  After  the  close  of  the  plaintiff's  eyidenoe,  his 
counsel  then  for  the  first  time  brou^t  the  mistake  to  the  notice  of  the  Court, 
by  moying  for  judgment  by  default)  which  motion  the  Gourt  sustained,  and 
refused  to  allow  defendant  to  then  yerifr  his  answer.  EM,  that  the  Court 
erred,  and  should  haye  allowed  the  delendant  to  haye  yerified  his  answer. 
Arrington  y.  Tupper,  10  Gal.  464. 

104.  To  a  comphdnt  against  three  persons  upon  a  promissory  note,  executed 
nnder  a  firm  name,  one  of  the  defendants  answered,  denying  his  liabilify,  and 
that  he  was  one  of  the  firm  by  whom  the  note  was  executed.  Neither  of  the 
pleadings  were  yerified.  When  the  cause  came  on  for  trial  plaintiff  moyed  to 
strike  out  defendant's  answer  for  want  of  yerifioation;  and,  pending  the  mo- 
tion, defendant  asked  leaye  to  then  yerify  the  answer.  The  Gourt  denied  de- 
fendant's motion,  and  struck  out  the  answer.  Held,  that  the  refusal  by  the 
Court  to  allow  the  yerifioation  was  such  an  abuse  of  discretion  as  to  amount 
to  error.    LatHmer  y.  Ryan,  20  Gal.  628. 

105.  Alter  final  Jnd^^ent  revereed.-— When  a  final  judgment,  on  demm^ 
xer  to  the  complaint,  sustaining  the  demurrer,  was  reyersed,  the  plaintifi  had 
the  right  to  amend,  on  application  to  the  Court  below.  WUHamaon  y.  Mstian, 
9  Gal.  500. 
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106.  Upon  the  trial,  ereiy  material  allegation  of  the  complaint  not  specifically 
eoDtroTerted  is  to  be  taken  as  true,  but  if  the  defendant  supposed  he  had  de- 
nied Biaterial  allegations,  and  the  Conrt  sustained  his  view  of  the  answer,  the 
Appellate  Court,  when  it  Reverses  the  judgment,  may  allow  the  Court  below  to 
exercise  its  discretion  in  permitting  the  answer  to  be  amended.  JF^  t.  Bed' 
bigUm,  31  Cal.  186. 

107.  Amendments  to  pleadinss  should  be  allowed  liberally,  and  the  discre- 
tioQ  of  the  Court  below  in  permitting  them  will  rarely  be  revised.  Pienon  t. 
JfeChAtS,  22  Cal.  127. 

108.  Thus,  where  a  judgment  in  ibvor  of  defendant  had  been  reversed  by  the 
Sapreme  Court,  on  the  ground  that  certain  material  evidence,  which  had  been 
received  in  his  fbvor,  was  inadmissible  under  his  answer,  and  on  the  second 
trial  defendant  moved  to  amend  his  answer  by  inserting  averments  of  new  mat- 
ter obviating  the  objection :  Edd,  that  as  the  amendment  was  evidently  neces- 
sary to  enable  the  defense  to  be  fully  presented,  it  was  properly  allowed  by 
the  Court    Id, 

109.  Upon  the  remittitur  of  a  cause  to  the  Court  below.  If  the  plaintifRi  de- 
rive to  amend  their  complsdnt  so  as  to  present  their  legal  rights  for  the  deter- 
Bination  of  a  jury,  they  shonld  be  permitted  to  do  so,  McDonald  v.  Bear  Biver 
Wakr  and  Mining  Co,,  15  Cal.  149. 

110.  Amandment^  nono  pro  tunc— A  Court  may  at  anv  time  render  or 
amend  a  judgment  nunc  pro  tunc,  when  the  record  discloses  toat  the  entry  on 
tiie  minutes  does  not  correctly  give  what  was  the  judgment  of  the  Court.  MoT' 
riaon,  AdmV  of  Bamirez,  v.  Vapman  A  West,  3  Cal.  255. 

111.  Bntry  of  order  of  oofoxt,  rxano  pro  tuno. — A  Court  has  no  power, 
after  tiie  adjournment  of  the  term,  to  direct  the  clerk  to  enter  in  the  minutes, 
mow  pro  tmc,  an  order  made  at  the  a^oumed  term,  when  there  is  nothing  in 
Hie  record  to  show  that  such  order  was  made.    Eegder  v.  Henckdl,  27  Cal.  491. 

112.  Judgment  may  be  entered  nunc  pro  tuno. — Swain  v.  Naglee,  19 
Cid.  127.  Where,  after  the  death  of  the  appellant,  the  Appellate  Court,  not 
being  aware  of  the  death,  render  a  judgment  of  affirmance  upon  a  subsequent 
niggestion  of  the  fact,  the  judgment  wm  be  vacated,  and  a  judgment  of  affiim- 
ance  rendered  as  of  a  day  previous  to  the  death,  nunc  pro  tunc.  Black  v.  Shato, 
20Cal.68. 

113.  Amendments  abonld  be  made  in  the  oonrt  below. — ^Errors  in  the 
eomputation  of  interest  should  be  corrected  by  motion  in  the  Court  below. 
Whtney  v.  Buckman,  13  CaL  536. 

114.  A  mere  clerical  error  in  the  judgment,  not  affecting  the  appellant,  can 
be  corrected,  and  is  not  sround  for  reversal.    Anderson  v.  Parker,  6  Cal.  197. 

115.  On  appeal  taken  by  defendant  immediately  after  judgment  on  default, 
on  the  ground  of  insuffldenoy  of  the  affidavit  of  publication  of  summons,  the 
Appellate  Court  will  not  disturb  the  judgment,  the  defendant  having  his  rem- 
eav  in  the  Courts  below  within  six  months  after  judgment.  Ouy  v.  Ide,  6 
(U.  99. 

116.  Record  may  be  amended,  if  there  ia  anything  in  the  record  to 
amende — A  Court  may  at  any  time  render  or  amend  a  judgment  nunc  pro  tuno, 
where  the  record  discloses  that  it  is  iucorrec^  siven  as  me  judgment  of  the 
Gomt.  Jforrison  v.  Dapman,  3  Cal.  256.  While  the  term  lasts,  the  Court 
bas  power  to  amend  the  records.  After  the  term  has  passed,  tiie  record  can- 
not be  amended,  unless  there  is  something  in  the  record  to  amend  by.  Braa^ 
jerv.  CheoaHer,  9  Cal.  172. 

117.  Where,  on  an  appeal  from  an  order  granting  a  new  trial,  the  Supreme 
Gout  affirmed  the  ** judgment"  below,  and  tiie  remittitur  was  issued,  and 


be  granted,  on  the  principle  that  Courts  have  the  power  to  amend  clerical 
enors  and  enter  a  judgment  wtne  pro  tunc,  where  toe  record  itself  discloses 
the  error,  even  though  the  term  has  elapsed.  Costs  of  the  motion  not  allowed. 
AooiA  V.  Naglee,  19  Cal.  127. 
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118.  Clerical  erron  and  inisprisionB  witli  respect  to  entries  of  jadieial  pio- 
ceedinffB  may  be  corrected  by  the  Court,  eyen  alter  the  adjonnunent  of  Uks 
term;  out  the  record  itself  must  show  the  error.  HegeHer  y.  HenckeU,  27  GaL 
491. 

119.  Where  the  decree  is  defective  in  not  designating  the  defendants  who 
are  personally  liable  for  the  debt,  and  the  record  shows  who  they  are,  the 
Court  has  the  power  to  amend  the  judgment  at  any  time  by  adding  a  clause 
designating  the  defendants  who  are  personally  liable.  The  proper  reme^ 
in  such  a  case  is  to  move  to  amend  the  judgment  by  supplying  the  omissioiL 
LevisUm  y.  Svoan,  Oct.  T.  1867. 

120.  Parties  not  oonclnded  by  the  record. — ^In  a  direct  proceeding  in 
tiie  same  action  to  set  aside  a  judgment  under  section  sixty-eight  of  fhe 
Practice  Act,  the  parties  are  not  concluded  by  the  record  in  any  respect;  on 
the  contrary,  they  are  allowed  to  show  the  true  facts  of  the  case  by  any  com- 
petent evidence  cUUa,  if  the  question  had  arisen  collaterally.  MeKirdw  r. 
TuUU  et  oi.,  Oct.  T.  1867. 

121.  After  the  term  has  expired  the  Ck>urt  loses  control  over  cases  de- 
cided, except,  etc. — ^In  this  State,  no  motion  can  be  entertained  by  a  District 
Court  to  set  aside  a  judgment  on  any  ground,  including  ttiat  of  want  of  juris- 
diction over  the  person  of  defendant  in  the  action  in  which  judgment  was 
entered,  after  the  expiration  of  the  term  in  which  it  was  entered,  unless 
the  jurisdiction  of  the  Court  is  saved  by  some  motion  or  proceeding  at  the 
time,  except  in  the  case  provided  for  by  the  sixty-eighth  section  of  the  Prao 
tice  Act.  BeU  v.  Thotnpson,  19  Cal.  706;  Suydam  v.  FUeher,  4  Id.  280;  Shaw 
V.  McGregor^  8  Id.  521.    Five  months  is  now  allowed.    See  $  68. 

122.  A  Court  may,  in  term  time  or  vacation,  order  judgment  on  a  verdioi 
rendered  and  recorded,  if  the  motion  for  new  trial  were  taken  under  advise- 
ment.   Eutckinaon  v.  BourSj  13  Cal.  50. 

123.  A  Court  will  not  be  permitted,  after  a  lapse  of  a  term,  to  open  a  iudg- 
ment  upon  motion,  and  render  a  new  judgment.  Morrison,  Adnvr  of  Mam- 
irtz  V.  Dapman  d:  Wes^,  3  Cal.  255. 

124.  After  the  adjournment  of  the  ten^,  the  Court  loses  all  control  over 
cases  decided,  unless  its  jurisdiction  is  saved  by  some  motion  or  proceeding 
at  the  time,  except  in  the  single  case  provided  by  statute,  where  the  summons 
has  not  been  served,  in  which  the  party  is  allowed  six  months  to  move  to  set 
the  judgment  asida     Carpeniier  v.  Edrt,  5  CaL  406. 

125.  No  motion  can  be  entertained  by  a  District  Court  to  set  aside  a  judg- 
ment on  any  grotmd,  including  that  of  want  of  jurisdiction  over  the  persons 
the  defendant  in  the  action  in  which  the  judment  was  entered,  after  the  ex- 
piration of  the  term  in  which  it  was  entered,  unless  its  jurisdiction  is  saved  by 
some  motion  or  proceeding  at  the  time,  except  in  the  case  provided  for  by  the 
sixty-eighth  section  of  the  Practice  Act.  BSIy,  Thompson,  19  CaL  706;  see 
also  Casement  v.  Ringold,  28  Cal.  338,  and  authorities  cited. 

^  126.  [This  doctrine  has  been  uniformly  sustained  by  a  large  number  of  de- 
cisions, which  it  is  unnecessary  to  cite.  The  rule,  however,  has  been  changed 
by  legislative  enactment,  and  five  months  after  the  adjournment  of  the  term,  is 
now  allowed  within  which  to  obtain  relief  against  a  judgment,  order,  or  o&er 
proceeding  taken  through  inadvertence,  etc.] 

127.  As  to  a  motion  for  a  new  trial,  there  is  no  tenn.— The  motion  fSor  a 
new  trial  may  be  made  before  or  after  the  entry  of  the  judgment  or  the  mak- 
ing of  the  roll  {Kekkum  v.  Grippen,  31  Cal.  365;  Pendegast  v.  JShox,  32  CaL 
73),  but  in  either  event,  as  we  held  in  the  cases,  the  motion  proceeds  inde- 
pendent of  the  judgment,  and  mainly  upon  a  record  of  its  own,  which  may 
or  may  not  be  made  at  the  term  at  which  the  judgment  was  entered,  and  mav 
be  made  out  of  term  as  well  as  in.  (Statutes  1863,  page  336,  section  25.)  It 
is  unaffeoted  by  an  adjournment  of  the  term  or  vacation  in  fieri  tmtil  the  final 
order  granting  or  denying  it  is  made;  and  until  that  time  at  least  the  record 
cannot  be  said  to  have  oeen  made  in  the  sense  of  the  rule  under  ccmsideration. 
Spanagel  v.  DeUinger,  Jan.  T.  1868.     (Not  reported.) 

128.  Until  then  the  proceedings  must  be  considered  as  beine  '*  in  paper," 
or  in  ''the  breast  of  the  Judge,"  in  the  common  law  sense  of  those  terms, 
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and  therefore  ivifhin  tiie  Judge's  control  on  the  score  of  amendment.  In  the 
geofle  of  the  rule  in  hand,  as  to  a  motion  for  a  new  trial,  nnder  onr  practice, 
fbere  is  no  term  of  Conrt,  or,  if  there  is,  it  begins  and  ends  with  the  motion. 
M. 

129.  Bill  of  costii  amendment  oC — Under  the  siz^-eifl^th  section  of  the 
Practice  Act,  the  Conrt  has  power,  in  the  exercise  of  its  discretion,  to  allow 
the  amendment  of  a  bill  of  costs,  and  the  affidavit  accompanying  it.  Bvan^ 
km  T.  Hafft,  3  Gal.  115. 

130.  Where  the  original  bill  of  coats  is  filed  within  the  time  prescribed  by 
act,  an  amendment  allowed  after  the  time  relates  back  to  the  time  of  filing 
the  original,  of  which  it  forms  merely  a  part.    Id. 

131.  Ffaidl]]ga»  amendment  oC 

138.  A  jndge  cannot  change  his  findings  of  facts  in  a  material  particular 
ifter  the  entry  of  judgment  on  the  findizigs  and  the  adjonrmnent  of  the  term. 
CarpaUkr  t.  Gardner,  29  CaL  160. 

133.  Amendment  of  findings.  Query:  Can  the  Court,  on  the  argument  of 
a  mq^on  for  new  trial,  amend  its  findings  filed  when  judgment  was  rendered? 
mm^ofiT.  Locfmas,  31  Cal.  154. 

134.  On  the  day  upon  which  the  fiTi<ling  or  decision  was  filed,  counsel  for 
Nspondent  served  oonnsel  for  appellant  with  notice  of  such  filing;  within 
ten  dsjB  thereafter,  the  latter  served  upon  the  former  notice  of  intention  to 
Dore  for  a  new  trial.  Within  five  days  i^ter  notice  of  motion  for  a  new  trial, 
wonsel  for  appellant  applied  to  the  Court  for  an  ord^r  allowing  twenty  days 
m  addition  to  tne  time  allowed  by  the  statute  for  that  purpose,  to  prepare  and 
ile  A  statement  on  motion  for  a  new  trial,  which  was  allowed,  but  oy  some 
BDStake,  the  order  was  entered  as  allowing  the  additional  time  for  the  pur- 

Kie  of  preparing  and  filing  a  statement '  *  on  appeal, ' '  instead  of  "  new  tnal. " 
bsequent  to  this  order,  and  before  any  farther  action  on  the  part  of  the 
Gout  was  called  for,  the  Court  adjourned.  Hdd,  that  at  the  next  term,  the 
Coort  had  power  to  amend  the  araer.  Spanagel  v.  Dettinpsr,  on  Behearing, 
feiL  T.  1868. 

135.  Gamialiee  may  amend  his  answer. — ^To  subserve  the  purposes  of 
jostice,  Courts  should  allow  a  garnishee  to  amend  his  answer  whenever  it  ap- 
pesn  that  he  has  committed  a  mistake,  or  fallen  into  an  error,  which  could 
Bot  reasonably  have  been  avoided.    Smith  v.  Brown,  5  Cal.  118. 

136.  Sheriff*8  return. — A  sheriff  has  no  right,  after  making  a  return,  to 
mend  it  so  as  to  a£fect  rights  which  had  aJveady  vested  in  third  parties. 
JkiehaU  V.  Provoai,  6  Cal.  87;  Webster  v.  Haioorth,  8  Cal.  25.  Courts  should 
eierdse  great  liberality  in  allowing  sheriffs  to  amend  their  returns  so  as  to 
make  them  conform  to  the  true  state  of  facts,  and  to  correct  errors  and  mia* 
takes.    QaviU  v.  Daub,  23  Cal.  78. 

137.  BoaMnoBfl  may  be  amended. — The  Court  may  allow  a  summons  to 
be  amended  by  inserting  the  notice  of  the  cause  of  action,  etc.,  required  by 
the  Act  of  1851.    Folock  v.  Httrd,  2  Cal.  193 . 

138.  Amendment,  wiUicmt  prejudioe  to  an  injunction. — An  amended 
wmplaint  may  be  filed  without  prejudice  to  an  injunction,  ordered  and  issued 
OD  the  original  complaint.    Barber  v.  Beynolds,  Oct.  T.  1867. 

139.  Amandmenti  to  oonfonn  pleadings  to  fiactB.— Where  the  proof 
does  not  sustain  the  alle^tions  of  the  bill,  and  where,  b^  the  proot,  the 
MiBj^nant  would  be  eimtled  to  relief  in  a  Court  of  equity,  if  his  plead- 
ings had  been  properly  framed,  an  amendment  should  be  allowed,  or  directed, 
to  eoDfoim  the  pleadings  to  the  facts  which  ought  to  be  in  issue,  in  order  to 
eoBlde  the  Coun  to  decree  fully  on  &e  merits;  and  whenever  this  is  not  done, 
It  is  error.    OofmaOey  v.  Peck,  3  Cal.  82. 

140.  A  party  has  a  right  to  have  bis  pleadings  amended,  so  as  to  conform 
fo  the  proofb.     Tryon  v.  SuUon,  13  CaL  4M, 

Ul.  Frand. — ^Fraud  discovered  after  suit  brought  will  entitle  the  party  to 
iOjeiid  his  action  so  as  to  include  it.  Thubody  v.  Jaoobson,  2  Cal.  269; 
Matoon,  v.  ^der,  6  Id.  61. 
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142.  It  wonld  be  proper  for  the  Court  to  order  the  complamt  to  be  amended 
in  an  action  where  the  defendant  is  arrested,  so  that  tne  question  of  fanod 
should  be  submitted  to  the  jury,  and  a  judgment  entered  in  conformity  to  the 
facts  found.    Matoon  t.  Eder,  6  Gal.  61;  Davis  v.  Robinson,  16  Gal.  412. 

143.  IdmitatioDBt  statute  oC— The  plea  of  the  Statute  of  Lunitations  is 
not  favored,  unless  in  aid  of  justice;  but  the  Court  should  allow  it  to  be 

S leaded  at  any  time,  when  justice  will  be  attained  thereby.    Cooke  y.  Spean, 
Gal.  409. 

144.  It  is  not  error  for  a  Court  to  refuse  permission  to  set  up  the  Statute  of 
limitations  after  answering  to  the  merits.    Stuart  v.  Lander^  16  Gal.  372. 

145.  Two  defendants  filed  a  joint  plea  of  the  Statute  of  Limitations,  and 
the  plea  being  held  bad  as  to  one  defendant,  the  Court,  on  the  trial,  permitted 
&e  other  defendant  to  amend  and  file  a  separate  plea  of  the  statute.  Hdi, 
that  this  was  no  such  gross  abuse  of  discretion  as  to  enable  the  Supreme 
Court  to  reverse  it     RcSinson  v.  Smith,  14  Gal.  264. 

146.  Referees. — Beferees  have  no  power  to  allow  parties  to  alter  or  amend 
pleadings,  after  a  case  has  been  referred  to  them.  JDe  la  Riva  v.  Btrreytn,  % 
Cal.  195. 

147.  Relief  In  equity-— statute  remedy  not  ezoltudva — ^All  Courts  baring 
chancery  jurisdiction  have  power  to  set  aside  a  judgment  improperly  obtained 
The  People  v.  Lafarge,  3  Cal.  130. 

148.  A.  party  is  not  confined  to  his  remedy  bv  statute,  but  may  resort  to  ft 
Court  of  equity  for  relief  against  a  judgment  obtained  by  fraud  or  surprise. 
Carpentier  v.  mrt,  5  Cal.  406. 

149.  The  assistance  of  equity  to  set  aside  a  judgment  cannot  be  invoked  in 
a  distinct  action,  so  lone  as  the  remedy  by  motion  in  the  original  case  exists. 
Bibend  v.  Kreutz,  20  Cal.  109. 

150.  The  statutorv  remedy  by  motion  before  the  Court  rendering  the  judg- 
ment is  only  available  during  the  term  at  which  it  is  rendered,  and  to  hoM 
this  remedy  exclusive  would  often  result  in  a  denial  of  the  most  obvious  jus- 
tice.   Id, 

151.  A  complaint,  in  an  action  to  set  aside  a  judgment  which  contains  no 
averment  showing  that  relief  could  not  have  been  obtained  on  motion,  may 
be  demurrable;  but,  if  defendant  fails  to  demur,  and  answers  on  the  merits, 
and  the  facts  supplying  the  defect  appear  in  tiie  record,  the  objection  is 
waived.    Id, 

152.  A  party  against  whom  an  unjust  judgment  has  been  obtained  tbrongh 
accident,  mistake  or  fraud,  may,  after  the  adjournment  of  the  term  at  which 
judgment  was  rendered,  and  where  no  want  of  diligence  is  imputable  to  him  in 
seeking  relief,  maintain  an  equitable  action  to  set  aside  the  judgment.    Id, 

153.  In  cases  of  fraud  in  obtaining  the  judgment,  the  party  aggrieved  moat 
proceed  by  a  bill  to  impeach  the  original  decree  for  fraud,  etc.  RM  v.  Botbj 
6  Cal.  21. 

154.  Subetitation  of  papers  or  pleadings. — The  substitution  of  papers 
(or  pleadings  in  a  case)  is  always  within  the  discretion  of  the  Court,  and  no 
notice  of  the  motion  to  apply  for  it  need  be  given,  when  the  notice  of  it  can  be 
of  no  use.    Benedict  v.  Cozzens,  4  Cal.  381. 

155.  Bupplying  the  place  of  a  lost  pleading.— If  a  pleading  in  a  pend- 
ing action  is  lost,  its  place  can  only  be  supplied  by  motion  based  on  affidarits, 
showing  what  the  lost  pleading  contained,  and  a  service  of  personal  notice 
upon  the  opposite  par^  of  the  mtendon  to  move,  which  notice  must  he  soffi- 
cientiy  explicit  to  advise  him  of  what  is  intended  as  well  as  to  enable  him  to 
controvert  the  affidavits  submitted.    Peopk  v.  Ca»aUs,  27  CaL  522. 

156.  CostSi  by  w^hom  paid.— Where  a  judgment  is  set  aside,  under  the 
sixty-eighth  section  of  the  Practice  Act,  and  a  parfy  permitted  to  come  in  and 
defend,  he  must  be  compelled  to  pay  costs.  Rciand  v.  Kreyenhagen,  18  CaL 
455.  Where  a  motion  to  set  aside  juogment  is  granted  "  on  ^yment  of  all 
costs,"  the  judgment  remains  in  force  until  the  costs  are  paid.  Qregorjff' 
Eaynes,  21  Cal.  443. 
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157.  An  order  Tacalixig  a  judgment  entered  by  deiiftnlt,  and  allowing  the 
defendant  to  answer,  Bh<nild  require  the  payment  of  preyions  costs,  as  a  oon- 
^on  of  setting  aside  the  judgment.    Howe  y.  Independent  Co,,  29  Cal.  72. 

158.  When  a  judgment  is  vacated  and  a  detSault  opened,  costs  should  be 
inposed  as  a  condition.    JBailBy  y.  Tbbo^e,  29  Cal.  422. 

159.  Qreat  liberality  ezeroiaad  in  allowing  am^ndmentB. 

160.  The  power  of  the  Court,  under  this  and  other  sections  of  the  Practice 
Act,  shonld  oe  liberally  exercised  to  mould  and  direct  its  proceedings,  so  as 
to  dispose  of  cases  upon  their  merits,  and  without  unreasonable  delay,  r^ard- 
iag  mere  technicalities  as  obstacles  to  be  avoided,  rather  than  as  principleB  to 
v&h  effect  is  to  be  given  in  derogation  of  substantial  right.  Roiomd  v. 
Km^mhagen,  18  Cal.  455. 

l6.  Amendments  should  be  readily  allowed  whenever  they  will  tend  to  the 
foifherance  of  justice,  and  the  greatest  liberality  in  this  respect  should  be 
extended  to  pleadings  in  Justices  Courts.    BuUer  v.  Kir^,  10  Cal.  342. 

162.  Amendments  to  jpleadings  should  be  allowed  with  great  liberality  at 
uptime  before  trial,  iigurious  delays  being  avoided,  and  the  amendment 
bang  essential  to  a  fair  trial  on  the  merits.    McMiUan  v.  Dana,  18  Cal.  339. 

163.  Amendments  should  be  liberally  allowed  by  inferior  Courts  in  advance- 
ount  of  justice,  and  to  secure  a  fair  and  speedy  tried  on  the  merits,  and  an 
niatrary  refusal  to  allow  them  xmder  proper  circumstances  would  be  ground 
of  interference  by  the  Supreme  Court.   Smith  v.  Treka  Water  Co.,  14  CaL  201. 

164.  Tlie  leglfllatare  has  not  the  power  to  legalise  eadstlng  pleadingB, 

nbatantially  defective,  without  first  requiring^  them  to  be  amended.    People 
T.  JIariposa  Company,  31  CaL  196. 

166.  AiTOtnchnenta  in  the  siqpireme  oonrt — See  $  345. 

§  69.  Fictiiiffas  ruime. 

When  the  plaintiff  is  ignorant  of  the  name  of  a  defendant, 
such  defendant  may  be  designated  in  any  pleading  or  pro- 
ceeding by  any  name ;  and  when  his  true  name  is  discovered, 
the  pleading  or  proceeding  may  be  amended  accordingly. 

K.  Y.  Code,  $  175. 

1.  The  Practice  Act  permits  a  party  defendant^  whose  name  is  unknown,  to 
V  sued  by  any  name.    Morgan  v.  Thrift,  2  Cal.  562. 

1  If  a  bond  has  to  be  executed  by  the  plaintiff,  and  is  executed  to  the  de- 
faDdant  by  a  wrong  name,  the  latter  has  his  remedy,  and  may  describe  it  as 
fpesL  to  lum,  and  may  show  that  he  was  the  party  intended.  Id. 
^  3.  The  defendant  was  sued  and  served  by  the  name  of  Qeorge  Mott,  and 
jnd^ment  entered  against  him  by  the  same  name;  afterwards,  and  without 
Dotiee  to  defendant^  the  plaintiff,  on  his  own  motion,  obtained  an  order  from 
^  Court  to  amend  the  judgment  by  altering  the  name  of  George  to  Gordon. 
^  that  this  was  error.    McNaay  v.  MoU,  3  Clhl.  235. 

1  Where  a  defendant  is  sued  as  James ,  service  was  returned  upon 

John ,  and  judgment  was  entered  against  J :    Held,  to  be  error, 

iQdeas  there  was  something  in  the  record  to  show  that  the  person  served  was 
fte  person  sued.    Butter  v.  Coz,  6  Cal.  415. 

§  TO.  PUadingSy  how  construed. 

In  the  construction  of  a  pleading  for  the  purpose  of  deter- 
loining  its  effects,  its  allegations  shall  be  liberally  construed, 
with  a  view  to  substantial  justice  between  the  parties. 

K.  Y.  Code,  i  159. 

1.  Suhstantial  justice  spoken  of  in  the  statute  is  substantial  legal  justice,  to 
be  ascertained  and  detennined  by  fixed  rules  and  positive  statutes,  and  not 
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the  abelxaoi  and  Tarying  notion  of  eqnity  which  may  be  entertained  liy  each 
mdiyidnal.    Harris  t.  Brown,  1  Oal.  98. 

2.  The  rule  reqnizing  the  pleading  to  be  most  stroi^y  oonatraed  agaxnrt 
the  pleader  does  not  require  sach  a  oonstmotion  to  be  given  (if  it  will  reason- 
ably bear  a  different  one)  as  will  make  the  pleading  abenra.  MartiiaU  t.  Shaftm, 
32  Gal.  176. 

3.  In  pleading,  doubtful  language  is  construed  most  strongly  against  the 
pleader.    Jfoore  t.  Baese,  30  Gal.  670. 

4.  The  common  law  rule,  that  a  pleading  must  be  taken  strongly  againift 
the  pleader  where  the  language  used  is  ambiguous,  has  no  application  whets 
the  pleader  confesses  that  his  pleading  is  ambiguous,  and  aaka  to  amend  it^ 
.Neuodci  Gouniy  and  Sactamenio  O&umty  uanal  Compamy  y.  Kldd,  28  Gal.  679L 

§  71.  No  error  or  defect  to  be  regarded,  unless  it  affects  the 
svbsiantial  rights. 

The  Court  shall,  in  every  stage  of  an  action,  disregard  any 
error  or  defect  in  the  pleadings,  or  proceedings,  which  shall 
not  affect  the  substantial  rights  of  the  parties ;  and  no  judg^ 
ment  shall  be  reversed  or  affected  by  reason  of  such  error 
or  defect.   ' 

N.  T.  Code,  §  176. 

1.  The  BCYenty-first  section  of  the  Practice  Act,  requiring  the  Courts  io 
disre^^ard  errors  not  affBCting  substantial  rights,  applies  to  errors  of  desorm- 
tion  in  a  pleading  as  weU  as  to  errors  in  other  respects.  Peters  y.  Fbss,  20 
Cal.  586. 

2.  Thus,  where  in  an  action  on  a  verbal  contract,  the  complaint  alleged 
several  distinct  promises  on  the  part  of  defendants  which  were  denied  by  the 
answer,  and  on  the  trial  the  plaintiff  introduced  no  proof,  except  as  to  one  of 
the  promises:  Held,  that  this  was  not  ground  for  nonsuit  that  the  provision 
of  the  Practice  Act  above  referred  to  require  a  relaxation  of  the  conmKHi 
law  rule  respecting  a  variance,  and  that,  it  being  apparent  the  def<»idanii 
were  not  surprised  or  prejudiced  by  the  failure  of  proof,  the  error  in  statisg 
the  agreement  should  have  been  disregarded.    Id. 

3.  A  judgment  win  not  be  reversed  on  the  ground  of  variance  between  tiie 
pleadings  and  proof,  when  the  variance  does  not  mislead  the  appellant  to  Us 
prejudioa    B^an  v.  O^BeiUy,  32  Cal.  11. 

4»  The  seventy-flrst  section  of  the  Practice  Act,  requiring  immaterial  vaii- 
ances  between  the  pleading  and  proofs  to  be  disregaraed,  is  a  most  beneficial 
provision,  and  should  be  hterally  construed  aad  carried  out.     Id» 

6.  In  an  action  against  a  common  carrier  for  not  complying  with  a  oontrMl 
to  carry  or  deliver  a  drafts  the  complaint  alleged  that  it  was  signed  '*  John  Q* 
Jackson; "  the  proof  showed  that  it  was  signed  "John  Q»  Jackson,  Afleai** 
Held,  that  the  variance  was  immaterial.  Zeigler  v.  Wells,  Fargo  A  Ch,,  28  GsL 
263. 

6.  Variance  betwe^i  pleading  and  proof.  If  the  answer  sets  up  as  ft 
defense,  in  an  action  on  a  b&U  of  exduuige,  a  total  failure  of  oonsideratioDi 
and  the  proof  shows  a  partial  only,  the  variance  is  not  an  available  one  under^ 
our  practice.    Plate  v.  Vega,  31  Cal.  383. 

7.  If,  in  the  progress  of  a  trial,  evidence  is  offered  by  the  plaintiff  at  vari- 
ance with  the  allegations  of  the  complaint,  and  the  counsel  for  the  defense 
does  not  object  to  it  at  the  time,  nor  move  to  strike  it  out  upon  the  ground  ol 
variance,  tius  error  is  waived,  luid  the  Court  may  instruct  the  jury  in  relation 
to  the  whole  field  of  inquiry  covered  by  the  evidence.  Bouoe  v.  CaHforniA 
Stage  Co,  25  CaL  471. 
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TITLE    V. 

OP  THE  PBOYIBIONAL  BSKEDIES  IN  CIVIL  ACTIONS. 

Chaptbb  L — Arrest  and  Bail. 

SicciQiH  72.  No  peEBon  to  be  arrested  except  as  prescribed  by  this  Act. 

73.  Gases  in  which  defendant  may  be  arrested. 

74.  Order  for  arrest,  by  whom  made. 

75.  Affidavit  to  obtain  order,  what  to  contain. 

76.  Security  by  plaintiff  before  order  of  arrest. 

77.  Order,  whcoi  made,  and  its  form. 

78^  Affidavit  and  order  to  be  delivered  to  the  sheriff  and  copy 
to  defendant. 

79.  Arrest,  how  made. 

80.  Defendant  to  be  discharged  on  bail  or  deposit 

81.  Bail,  how  given. 

82.  83.  Surrender  of  defendant. 
84.  Bail,  how  proceeded  against. 
85w  Bail,  how  exonerated. 

86.  Delivery  of  undertaking  to  plaintiff,  and  its  acceptance  or 

rejection  b^r  him. 

87.  Notice  of  pustl&catiain.    New  U2idertaking,  if  other  bail. 

88.  Qualification  of  bail. 

89.  Justififlation  of  bail. 

90.  Allowance  of  bail. 

91.  Deposit  of  money  with  sheriff. 

92.  Pavmeat  of  monev  into  Court  by  sheriff. 

93.  Substitating  bail  for  deposit. 

94.  Mon^  deposited,  how  applied,  or  disposed  of. 

95.  Sheriff,  when  liable  as  bail,  and  his  discharge  from  lia- 

bility. 

96.  Proceedings  <m  judgment  against  sheriff 

97.  Motion  to  vacate  order  of  arrest  or  reduce  bail,  affidavits 

on  motion. 
96.    When  the  order  vacated  or  bail  reduced. 
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I  72,  No  person  to  be  arrested  except  as  prescribed  by  this 

Ko  persoii  shall  be  arrested  in  a  oivil  action,  exoept  as 
prescribed  by  this  Act, 

S  73.  Oases  in  which  defendant  may  be  arrested. 

The  defendant  may  be  arrested  as  hereinafter  prescribed, 

^  the  following  cases  arising  after  the  passage  of  this 
Act:* 

.1  ■     I  ■  I.  ■  ■  . 

W  9tianm  ov  UBQ.  407;  Wood'*  Dsobr,  M%  Ams,  1881;  HrmuL's  Dram,  An.  868& 

^  '^for  (he  T0irfofptrum  inpri»oned  on  eMlproom.    Patad  JprU  nd,  1800. 

^^2**fy  panMB  oonflned  In  JaU  on  an  exaontlon  or  order  issued  on  •  judgment  rendered 
"•QvttaeUoB,  ahall  be  diaoluirged  therefirom  upon  tlie  conditiont  lwi«lnaft«r  speoifled. 
^^jMciipBBioa  abaD  oanae  a  nolAoe  iu  writing  to  be  given  to  the  plaintiit  bis  sgent  or 
*">9itliiiiiaoc«taiati]iwaiulplMelie  wiuiUM^^totbeJiidgeof  tbaDistilotCoHrtof. 
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1st.  In  an  action  for  the  recovery  of  money  or  damages 
on  a  canse  of  action  arising  upon  contract  express  or  im» 
plied,  when  the  defendant  is  about  to  depart  from  the 
State,  with  intent  to  defirand  his  creditors,  or  where  or  when 
the  action  is  for  willful  injury  to  person,  to  character,  or  to 
property,  knowing  the  property  to  belong  to  another  : 

2d.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled,  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use,  by  a  public  officer ;  or  an  officer  of 
a  corporation,  or  an  attorney,  fitctor,  broker,  agent,  or 
clerk,  in  the  course  of  his  employment  as  such ;  or  bj  any 
other  person  in  a  fiduciary  capacity,  or  for  miscondnct  or 
neglect  in  office,  or  in  a  professional  employment ;  or  for  a 
willful  violation  of  duty  : 

8d.  In  an  action  to  recover  the  possession  of  personal 
property,  unjustly  detained,  when  the  property,  or  any  part 
thereof,  has  been  concealed,  removed,  or  disposed  of,  so  that 
it  cannot  be  found,  or  taken  by  the  sheriff. 

4th.  When  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt,  or  incurring  the  obligation,  for  which 
the  action  is  brought;  or  in  concealing,  or  disposing  of  the 
property,  for  the  taking,  detention,  or  conversion  of  which 
the  action  is  brought : 

6th.  When  the  defendant  has  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  defraud  his 
creditors. 

N.  y.  Code,  $  179. 

fhe  oonnty  In  wbidi  hU  pexwm  may  be  conflned ;  or.  In  omb  of  his  akmtmiM  or  tnaliilKrto 
Mtt  to  the  Judge  of  the  County  Court  of  the  county  in  which  such  person  may  be  inipn^ 
oned,  for  the  purpose  of  obtaining  a  discharge  firom  his  imprisonment.  Inthsooontysf 
San  FranoiAoo,  the  applloatlon  may  be  made  to  the  Judge  of  a  Superior  Oouxt  of  the  d^  of 
Ssn  Francisco. 

8.  Such  notice  shall  be  serred  upon  the  plalntliK,  his  sgant  or  attomtsy,  one  day  at  ksst 
before  the  hearing  of  the  application,  in  cases  where  the  phdntiit  his  agent  or  attoni^f 
ll'ves  within  twenty  miles  of  the  place  of  hearing ;  and  one  day  shall  be  added  fte  every  sd* 
ditional  twenty  miles  that  such  person  may  reside  from  the  place  of  hearing. 

4.  At  the  time  and  place  specified  in  the  notice,  such  person  shall  be  taken  befcm  wuA 
Judge,  who  shall  examine  him  under  oath  concemiv^^r  his  estate,  snd  property,  sad  eiBttm, 
and  the  disposal  thereof,  and  his  ability  to  pay  the  Judgment  for  which  he  is  eommtttid. 
and  such  Judge  ahall  also  hear  any  other  leg^l  and  pertinent  CTldence  that  msy  be  prodneed 
by  the  debtor  or  the  creditor. 

6.  The  plaintiff  in  the  action  msy.  upon  snoh  ezsmtnation,  propose  to  the  prlaonier  say 
Interrogatories  jMrtinent  to  the  inquiry;  and  they  shall,  if  required  by  htm,  be  proposed  and 
answered  in  writing ;  and  the  answer  shall  be  signed  and  sworn  to  tv  the  prisoner. 

6.  if,  upon  the  examination,  the  Judge  shsll  be  satisfied  that  the  priscmer  ts'entitied  to  liil 
discharge,  Imoh  Judge  shsll  administer  to  him  the  following  oath,  to  wit :  **I  do  solsiiisif 
swear  that  I  have  not  any  estate^  real  or  personal,  to  the  amount  of  fifty  dollsn.  except 
ioflh  as  Is  by  law  exempted  from  being  taken  In  eseoution;  sod  that  I  hvrs  not  sagr  other 
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I.  No  pezBon  can  be  impriaoned  for  debt,  nnder  the  Constitation,  except  in 
MMB  of  feand.  An  assatdt  and  battery  is  not  a  case  of  fraud  ^thin  the 
■caning  of  the  Ck>n8titation.    Ex  parte  Frader,  6  Cal.  239. 

1  To  entitle  a  party  to  the  remedy  of  arrest,  it  is  not  necessary  that  he 
dioald  know  positiTely  the  commissioD  of  a  frand.  It  is  sufficient,  if  the 
cireamatances  detailed  wonld  induce  a  reasonable  belief  ^at  a  fraud  was  in- 
tended.    Souikuiarth  y.  JUsing,  3  Cal.  378. 

3.  Ftast  snbdiviBioDw— The  seyenty-third  section  of  the  Practice  Act,  which 
jBorides  that  '*the  defendant  may  be  arrested  where  the  notice  is  for  -willful 
imoiy  to  person  or  character, "  is  directly  in  conflict  with  the  fifteenth  section 
Of  ariide  one  of  the  Gonatitation.    Id, 

4  Second  sabcUviaion— Agents  w^hen  he  can  be  arrested. — In  a  suit  to 
lecoTer  money  received  by  a  person  as  agent,  he  cannot  be  arrested  without 
diowing  B<Hne  fraudulent  conduct  on^  his  part,  or  a  demand  on  him  by  the 
prind|wl,  and  a  refusal  by  him  to  pay.  An  arrest  without  such  showing  is 
piohibited  by  section  fifteen,  article  one,  of  the  Constitution.  In  the  matter 
^  EMfarth,  1  Cal.  43a 

5.  A.  being  the  owner  of  an  invoice  of  goods  in  the  city  of  New  York,  sold 
one-half  interest  tiierein  to  B.,  with  an  arrangement  that  the  latter  should 
ptooeed  to  San  Francisco  and  there  dispose  of  the  same  on  joint  account. 
BbU,  that  this  constituted  a  partnership  between  them,  and  that  B.  was  not 
mk^/oA  to  arrest  in  an  action  bv  A.  to  recover  a  part  of  the  proceeds  of  the 
■Jm.    SouU  v.  Hayvoard,  1  Cal.  345. 

(.  Section  seventy-four  (now  73)  of  the  Practice  Act,  which  provides  for 
fhe  arrest  of  a  debtor  in  certain  cases,  does  not  apply  in  the  case  of  one  part- 
ner suing  to  recover  money  received  by  another.    Id, 

7.  Fomth  sabdivision. — In  order  to  sustain  the  allegations  of  fraud  and 
4aeeit  in  contracting  a  debt,  it  is  necessary  to  prove  that  the  representations 
aUeged  to  have  been  fraudulent  and  deceitful  were  not  true.  Belden  v.  Henri- 
fan,  8  Cal.  87. 

8.  A  defendant  cannot  be  airested  for  ftuudulent  representations  in  obtain- 
ing money,  when  there.presentations  were  made  some  time  after  the  money 
«as  obtained.    Snow  v.  HcUstead,  1  Cal.  361. 

9.  Complaint— -What  should  be  alleged.  See  anief  note  to  sec.  39;  title, 
"Anest" and ''Fraud.'' 

10.  Judgment — To  authorize  an  arrest  of  the  defendant  upon  execution 


iBowflonveyrd  or  oonoealed,  or  in  any  wiy  disposed  of;  witb  design  to  seoore  the  same 
to  mj  QSB^  or  to  deAnnd  my  creditors ;  so  help  me  God." 

T.  Alter  sdmtnlateriag  the  osth,  fhe  Judge  uiaII  Issoe  sn  order  thAt  the  prisoner  be  dls- 
ebsnad  from  custody,  if  he  be  Imprisoned  for  no  other  osnse ;  end  the  offioer,  apon  the 
Mrnee  of  sueh  older,  shsll  dlsohvge  the  prisoner  forthwith,  if  he  be  imprisoned  tor  no 


S  If  saeh  /udfls  should  not  dlsehsrae  the  prisoner,  ha  msy  apply  for  his  dischsrge  st  the 
MAsf  every  saoeeeding  ten  d«ys,  in  ue  ssme  manner  ss  above  p  ovided,  and  the  amne  pro- 
•HdtaMi  aball  tharevpon  be  had. 

d  The  prisoaer,  alter  being  so  disoharged.  shall  be  forever  exempted  fro'ti  arrest  or  Im^ 
priioma  at  for  the  same  cause  ef  action,  unless  he  shall  be  convicted  of  having  wilftdly 
■van  fldsely  upon  his  examination  before  the  Judge,  or  in  taking  the  oath  before  pre- 


UL  The JadgBMDt  against  sny  prisoner,  who  is  discharged  as  aforesaid,  shall  remain  in  Ml 
ims  loiast  say  estate  which  may  then  or  at  any  time  afterwards  belong  to  hina,  and  the 
•libtti  may  taJn  out  a  new  execution  against  the  goods  and  estate  of  the  prtsoner,  in  like 
wuawr  as  ir  ha  had  never  been  GOinmitted. 

li.  The  filaintiff  in  the  action  may  at  any  time  order  the  prisoner  to  be  dlschsrged,  and  he 
Iha  lot  Ihereatter  be  liable  to  imprieonment  for  the  aame  cause  of  action. 

U.  Whenever  a  person  is  committed  lO  |ail  on  an  execution  o  orde  issoed  on  a  Judgment 
■mined  i»i  a  dvH  action,  the  eredltor  his  agent  or  atfc>mey,  shall  advance  to  the  jaiko^ 
Vttkta  tmnty-'our  honrs  after  suoh  commitment.  suiBeleDt  money  to  pay  for  the  support  of 
■Id  p'isouer  darit;g  Otio  time  lor  which  he  may  be  imprlsoued ;  and  in  case  th  •  money 
ikoud  not  be  so  advanced,  or  if;  during  the  time  the  prisoner  may  be  in  oorflnemeut,  the 
Boaey  should  be  expended  in  the  support  of  such  prisoner,  and  the  creditor  Should  neglect^ 
l»t««nly4our  bom,  to  sdvanoe  such  farther  sum  as  mt^t  be  ne  essary  fbr  his  support, 
ftaJsOer  shall  forthwith  dischacge  soeh  prisoner  firam  custody ;  aud  suim  discharge  shall 
k«v»  the  same  sObet  as  a  discharge  by  order  of  the  eredltor. 
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iflsaed  upon  a  judgment  recovered  In  an  action  upon  contract,  the  fraud  ftr 
which  the  arrest  is  sought  must  be  alleged  in  the  complaint^  and  be  passed 
upon  by  the  jury,  and  be  stated  in  the  judgment,    Davis  v.  Botinsan,  10  CtL 

411. 

11.  In  cases  of  firaud,  it  appears  that  there  can  be  but  two  judgments — one 
against  the  person,  and  the  other  against  the  property  :  in  the  former  of  which 
the  execution  issues  directing  the  officers  to  arrest  and  confine  the  party  nntfl 
the  debt  is  paid.    Matocn  y.  Edar,  6  GaL  60. 

12.  Zbcecution. — See  sub.  3,  §  210. 

§  74.  Order  for  arrest^  by  whom  made. 

An  order  for  the  arrest  of  the  defendant  shall  be  obtained 
from  a  Judge  of  the  Court  in  which  the  action  is  brought,  or 
from  a  County  Judge. 

N.  T.  Code,  i  180. 

§  75.  Affidavit  to  obtain  order ^  what  to  contain. 

The  order  may  be  made  whenever  it  shall  appear  to  the 
Judge  by  the  aflSdavit  of  the  plaintiff",  or  some  other  person, 
that  a  sufficient  cause  of  action  exists ;  and  that  the  case  is 
one  of  those  mentioned  in  section  seventy -three.  The  affida- 
vit shall  be  either  positive,  or  upon  information  and  belief; 
and  when  upon  information  and  belief,  it  shall  state  the  facts 
upon  which  the  information  and  belief  are  founded.  If  an 
order  of  arrest  be  made/ the  affidavit  shall  be  filed  with  the 
clerk  of  the  county. 

.   N.  T.  Ck)de,  §  181 ;  Bancroft'fei  Forms,  448, 490 ;  Abb.  Forms,  1213, 1306. 

1.  Affidavit — The  affidavit  to  sustain  an  arrest  must  show  the  faote  veBed 
apon  by  positive  averment ;  and  it  is  not  sufficient  to  refer  to  the  complaint,  or 
to  any  other  paper,  to  show  what  tiie  affidavit  ought  itself  to  disclose.  HdSd- 
very  v.  Moorhedi,  2  Cal.  607.  When  a  party  is  arrested  and  diacharged  he  cui- 
not  be  arrested  again  in  the  same  action.    Id. 

2.  To  entitle  a  party  to  the  remedy  of  arrest,  it  is  not  necessary  that  he  should 
show  positivelv  the  commisaon  of  a  fraud.  It  is  sufficient  if  the  circomstaiioM 
detailed  would  induce  a  reasonable  belief  that  a  Iraud  waa  intended.  fio«A- 
io&rth  V.  Besmg,  3  Cal.  377. 

3.  An  affidavit  for  arrest,  whioh  avers  on  information  and  belief  that  the  de- 
fendant has  been  guUty  of  fraud  in  contracting  the  debt,  or  in  endeavoring  to 
prevent  its  collection,  in  the  terms  required  by  statute,  and  followed  by  aa 
averment  of  the  facts  on  which  the  belief  is  founded,  also  stated  on  informa- 
tion and  belief,  is  sufficient.     Maioon  v.  Eder^  6  Cal.  57. 

4.  Insufficiency  of  the  affidavit  on  whioh  the  writ  of  arrest  israee  camiot  be 
set  up  in  defense  by  third  parties,  nor  even  by  the  defendant  himself  after  judg^ 
ment    Id. 

5.  Order  of  aneet — ^The  writ  of  arrest  is  only  an  intermediate  reme^  or 
process  to  secure  the  presence  of  the  party  until  final  judgment,  and  the  mets 
on  whioh  it  is  baaed  must  be  affirmatively  found,  and  the  fraud  stated  in  the 
Judgment,  in  order  to  authorize  an  arrest  on  final  pioceas.  MUoon  v.  Bckr, 
6  Cal.  57. 

6.  As  a  matter  of  practice  it  is  safest  to  award  an  arrest  even  in  cases  of 
doubt,  for  the  defendant  is  protected  by  his  bond  firomjabuse  by  the  prooessi 
without  which  prooess  the  plaantiif  may  be  remediless.  B(Mthwofih  v.  Bm^ 
3  Cal.  377. 
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7.  The  arrest  upon  affldaTit  is  not  intended  to  seenre  the  presence  of  the 
defendant  until  i&nal  judgment.    Davis  t.  Robinson,  10  Gal.  411. 

§  76.  SecmHy  to  plaintiff  before  order  of  arrest  (a)  (b) 

Before  making  the  order,  the  Judge  shall  require  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  sureties,  to  the 
effect  that  if  the  defendant  recover  judgment,  the  plaintiff 
will  pay  all  costs  and  charges  that  may  be  awarded  to  the 
defendant,  and  all  damages  which  he  may  sustain  by  reason 
of  the  arrest,  not  exceeding  the  sum  specified  in  the  under- 
taioDg,  which  shall  be  at  least  five  hundred  dollars.  Each 
of  the  sureties  shall  annex  to  the  undertaking  an  affidavit 
that  he  is  a  resident  and  householder,  or  freeholder,  within 
the  State,  and  worth  double  the  sum  specified  in  the  under- 
taking, over  and  above  all  his  debts  and  liabilities,  exclusive 
of  property  exempt  from  execution.  The  undertaking  shall 
be  filed  with  the  Olerk  of  the  Court. 

See  post,  6  650 ;  K.  Y.  Code,  §  182 ;  Bancroft's  Fonns,  491 ;  Abb.  Forms, 

iaoe-1311. 

1.  The  obll^tions  of  hail  are  assumed  with  reference  to  the  law,  which 
becomes  a  part  of  their  contract,  and  the  whole  statute  mnst  be  examined  to 
4e(amine  ttieir  liability.    Ifotoon  t.  JEiiier,  6  Gal.  67. 

§  77.     Order  J  when  made^  and  its  form. 

The  order  may  be  made  to  accompany  the  summons,  or  any 
time  afterwards  before  judgment.  It  shall  require  the 
sheriff  of    the  county  where  the  defendant  may  be  found 

p)  OHAFTIS  OOCXIiIY.~Aet  to  ezsmipt  ttia  city  aaid  oovnty  of  Sen  ntDotsco  firom 
|mf  imaBciiASngB  in  ooialn  cases.    Stat.  IMI,  page  8W. 

9saaom  I.  In  any  mtt  aft  law,  or  in  cgiiity,  wbenm  the  cftly  and  oovntgr  of  San  nranoisoo 
ka  piarty  plaisttf  or  defendant^  no  bond,  mtten  vndertaklng,  or  MowAtj  ahall  be  required 
cf  arid  <d^  and  eonnty;  under  the  provlaionB  of  aections  aerenty-aix,  one  hundred  and  two, 
CM  huDdred  and  fifteen,  and  one  bnndred  and  twenty-two,  of  the  Act  entitled  an  AdOto 
niakleprQeeadtUBiimoiTU  oases  in  theCoortaof  Joaticein  this  States  jpaeaed  April  2Mb, 
ttU,  coattttonly  c«Ded  tiie  **  Civil  PraetiCto  Act ;"  and  of  the  Acts  amen&tory  thereof  and 
nnlesMntaBry  iheiflto,  reqnlrlnf  of  plalntlflii  aecnzity  in  caaea  of  arresti  replev^  iDjimction 
aualtadaiieBta  -,  but  on  eamplyingwiih  the  other  provlaionB  required  bylaw,  the  aaid  ci^ 
aid  ocottty  of  San  Itandaoo  ahaU  naTo  the  same  xights,  j  emedles  and  beneftta,  as  if  the 
vdnrtaldngii,boiid  or  seeoxltiea  were  gtren  and  approved,  ae  required  by  law  in  such  oasea. 

(»)  ApfSOTSd  Kaitth  as,  1864|  lMS-4^  Ml. 

Btoom  L  In  any  sslt  t$  law  or  in  equity,  or  in  any  oMX  prooeedtaiff  whaterer  wherein 
ftafltata  or  the  people  of  the  State  la  a  p«rty  plaintlll^  or  amr  State  oflloer,  in  hia  official 

Krcr  OB  behalfof  the  BtpEtCk  la  a  party  piaintiff  or  deHendant,  no  bond,  wzitteo  under* 
or'  aeeority  ihaU  be  required  of  the  State  or  the  people  thereof,  or  any  officer  acting 
•aybreeald,  under  the  proviaiona  of  aections  aerenty-alx,  ooe  hundred  and  two.  one  hun- 
^•d  aad  Hftean,  and  one  hundred  and  tweniy-two,  or  any  other  aectlon  of  the  Act  entiUiM 
■BAfik  to  ragatate  proeeedlnga  In  oirll  caaea  in  the  €< urta  of  Juatloe  in  thla  State,  paeeed 
^rU  99ih,  A.  D.  elgnteen  hundred  and  flftr-one,  or  of  the  Acta  amendatory  thereof  and  sup- 
pnentary  thento^  requiring  partiea  to  |^e  aecurlty  in  caaea  of  arreat,  replevin,  ixOnno- 
■M^aod  attachment,  tad  in  other  caaea ;  but  on  complying  with  the  other  proviaiona  re- 
fjged  by  law,  Am  fNate,  or  the  people  tharebi;  or  any  Bute  officer  acting  aa  aforeaaid,  ahall 
imihe  aana  li^i^  lemedlaa  and  banoAta  aa  if  11m  boo4  undertaking,  or  aeonrity  were 
pvm  ind«n9toired'a»'  required  by  law. 
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forthwith  to  arrest  him  and  hold  him  to  bail  in  a  specified 
sum,  and  to  return  the  order  at  a  time  therein  mentioned  to 
the  Clerk  of  the  Court  in  which  the  action  is  pending. 

K.  T.  Code,  i  183;  Bancroft's  Fozms,  No.  442;  Abb.  Fonns,  1313. 

§  78.  Affidavit  and  order  to  be  delivered  to  the  sheriff'  and  copy 
to  defendant. 

The  order  of  arrest,  with  a  copy  of  the  affidavit  upon 

which  it  is  made,  shall  be  delivered  to  the  sheriff,  who,  upon 

arresting  the  defendant,  shall  deliver  to  him  the  copy  of  the 

affidavit ;  and  also,  if  desired,  a  copy  of  the  order  of  arrest. 

K.  Y.  Code,  $  184.    The  sheriff  most  file  them  within  ten  days;  Bnle 
XXXIX.    San  Francisco. 

§  79.  Arrestf  how  made. 

The  sheriff  shall  execute  the  order  by  arresting  the  de- 
fendant and  keeping  him  in  custody  until  discharged  by  law. 

N.  T.  Code,  i  185. 

§  80.  Defendant  to  be  discharged  on  bail  or  deposit. 

The  defendant,  at  any  time  before  execution,  shall  be  dis^ 
charged  from  the  arrest  either  upon  giving  bail,  or  upon 
depositing  the  amount  mentioned  in  the  order  of  arrest,  as 
provided  in  this  chapter. 

N.  T.  CJode,  §  186. 

§  81.  Baily  how  given. 

The  defendant  may  give  bail  by  causing  a  written  under- 
taking to  be  executed  by  two  or  more  sufficient  sureties, 
stating  their  places  of  residence  and  occupations,  to  the  effect 
that  they  are  bound  in  the  amount  mentioned  in  the  order  of 
arrest ;  that  the  defendant  shall  at  all  times  render  himself 
amenable  to  the  process  of  the  Court,  during  the  pendency 
of  the  action,  and  to  such  as  may  be  issued  to  enforce  the 
judgment  therein  ;  or  that  they  will  pay  to  the  plaintiff  the 
amount  of  any  judgment  which  may  be  recovered  in  the 
action. 

N.  Y.  Code,  §  187 ;  Bancroft's  Forms,  493;  Abb.  F.  1888-1340. 

§  82.  Surrender  of  defendant. 

At  any  time  before  judgment,  or  within  ten  days  there- 
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after,  the  bail  may  surrender  the  defendant  in  their  exoner* 
ation :  or  he  may  surrender  himself  to  the  sherifi  of  the 
county  where  he  was  arrested. 

K.  T.  Code,  §  188. 

L  The  Boreties  on  the  bail  bond  of  a  defendant,  arrested  in  a  dv!l  aotion,  are 
not  bonnd  to  surrender  the  defendant  within  ten  days  after  judgment  against 
hhn,  nnlesB  the  plaintiff  takes  such  measures  lus  would  anthorize  the  officer  to 
hold  defendant  in  custody.  .  ARen  y.  Bresiauerj  8  Cal.  552. 

2.  A  surrender,  within  ten  days  after  execution,  is  a  sufficient  compliance 
with  the  statute.    Id, 

3.  Where  a  party  offered  to  surrender  himself  in  discharge  of  his  sureties : 
Beii,  to  be  a  good  surrender,  and  a  discharge  of  the  sureties  from  all  liability. 
BfM  Y.  Oaidey,  5  Cal.  9a 

4.  Where  the  judgment  is  not  such  as  will  warrant  a  writ  of  oo.  so.  to  be  is- 
ned  under  it,  the  bail  will  not  be  charged  for  neglecting  to  surrender  the  judg- 
ment debtor.    MoUoon  T.  Edetf  6  Gal.  57. 

§  83.    Surrender  of  defendarU. 

For  the  purpose  of  surrendering  the  defendant,  the  bail 
at  any  time  or  place  before  they  are  finally  charged,  may 
themselves  arrest  him  ;  or  by  a  written  authority,  endorsed 
on  a  certified  copy  of  the  undertaking,  may  empower  the 
Bheriff  to  do  so.  Upon  the  arrest  of  the  defendant  by  the 
sheriff,  or  upon  his  delivery  to  the  sheriff  by  the  bail,  or 
upon  his  own  surrender,  the  bail  shall  be  exonerated :  pro- 
twfei,  such  arrest,  delivery,  or  surrender,  take  place  before 
the  expiration  of  ten  days  after  judgment ;  but  if  such  arrest, 
delivery,  or  surrender,  be  not  made  within  ten  days  after 
judgment,  the  bail  shall  be  finally  charged  on  their  undertak- 
ing, and  be  bound  to  pay  the  amount  of  the  judgment,  within 
ten  days  thereafter. 

K. T.  Code,  §  189;  §§  83  and  84  discussed. 

§  84.  ^BaU,  fum  proceeded  against 

If  the  bail  neglect  or  refuse  to  pay  the  judgment  within 
ten  days  after  they  are  finally  charged,  an  action  may  be 
commenced  against  such  bail  for  the  amount  of  such  original 
JTK^ment. 

^Amended  1854,  86. 

N.  Y.  Code,  §  190 ;  $$  83  and  84  dhoossed ;  Jfiitoon  v.  iSldsr,  e  Gal.  67. 

85.    BaUy  how  exonerated. 

The  bill  shall  also  be  exonerated  by  the  death  of  he  de- 
fendant of  hia  imprisonment  in  a  State  prison ;  or  by  his 
u 
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legal  discharge  from  the  obligation  to  render  himself  amen- 
able to  the  process. 

N.  Y.  Code,  $  191. 

§  86.  Delivery  of  imderiaking  to  fhiniiff^  cmd  Us  accepUmct 
or  rgeciion  by  him. 

Within  the  time  limited  for  that  purpose,  the  sheriff  shall 
file  the  order  of  arrest  in  the  office  of  the  clerk  of  the  Court 
in  which  the  action  is  pending,  with  his  return  endorsed 
thereon,  together  with  a  copy  of  the  undertaking  of  the  bail. 
The  original  undertaking  he  shall  retain  in  his  possession 
until  filed,  as  herein  provided.  The  plaintiff,  within  ten  days 
thereafter,  may  serve  upon  the  sheriff  a  notice  that  he  does 
not  accept  the  bail,  or  he  shall  be  deemed  to  have  accepted 
them,  and  the  sheriff  shall  be  exonerated  from  liability.  If 
no  notice  be  served  within  ten  days,  the  original  undertaking 
shall  be  filed  with  the  clerk  of  the  Court. 

N.  Y.  Code,  $  192. 

§  87.  Notice  of  jiisUfication.  New  undertaking y  if  other  bcoL 
Within  five  days  after  the  receipt  of  notice,  the  sheriff  or 
defendant  may  give  to  the  plaintiff,  or  his  attorney,  notice  of 
the  justification  of  the  same,  or  other  bail,  (specifying  the 
places  of  residence  and  occupations  of  the  latter,)  before  a 
Judge  of  the  Court,  or  County  Judge,  or  County  Clerk,  at  a 
specified  time  and  place  ;  the  time  to  be  not  less  than  five, 
nor  more  than  ten  days  thereafter,  except  by  consent  of  par- 
ties. In  case  other  bail  be  given,  there  shall  be  a  new 
undertaking. 

N.  Y.  Code,  $  193. 

§  88.  Qualification  of  baU. 

The  qualifications  of  bail  shall  be  as  follows : 

.  Ist.  Each  of  them  shall  be  a  resident  and  householder,  or 
freeholder,  within  the  county  ; 

2d.  Each  shall  be  worth  the  amount  specified  in  the  order 
of  arrest,  or  the  amount  to  which  the  order  is  reduced,  as 
provided  in  this  chapter,  over  and  above  all  his  debts  and 
liabilities,  exclusive  of  property  exempt  from  execution  ;  but 
the  Judge,  or  County  Clerk,  on  justification,  may  allow  more 
than  two  sureties .  to  justify  severally,  in  amounts  less  than 
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that  expressed  in  the  order,  if  the  whole  justification  be 
equivalent  to  that  of  two  sufficient  bail. 

V.  T.  Code,  i  194.    8ee  past,  $  $50. 

§  89.  Jtistificaixon  and  dUowance  of  baU. 

For  the  purpose  of  justification,  each  of  the  bail  shall  at- 
tend before  the  Judge,  or  County  Clerk,  at  the  time  and  place 
mentioned  in  the  notice,  and  may  be  examined  on  oath,  on 
the  part  of  the  plaintiff,  touching  his  sufficiency,  in  such 
manner  as  the  Judge  or  County  Clerk,  in  his  discretion,  may 
think  proper.  The  examination  shall  be  reduced  to  writing, 
and  subscribed  by  the  bail,  if  required  by  the  plaintiff. 

N.  T.  Code,  §  195. 

§  90.  Jtistification  and  allowance  of  bail. 

If  the  Judge,  or  Clerk,  find  the  bail  sufficient,  he  shall 
annex  the  examination  to  the  undertaking,  indorse  his  allow- 
ance thereon,  and  cause  them  to  be  filed,  and  the  sheriff  shall 
thereupon  be  exonerated  from  liability. 

N.  Y.  Code,  §  196. 

§  91.  Deposit  of  mmey  with  sheriff. 

The  defendant  may,  at  the  time  of  his  arrest,  instead  of 
giving  bail,  deposit  with  the  sheriff  the  amount  mentioned  in 
the  order.  In  case  'the  amount  of  the  bail  be  reduced,  as 
provided  in  this  chapter,  the  defendant  may  deposit  such 
amount  instead  of  giving  bail.  In  either  case,  the  sheriff 
shall  give  the  defendant  a  certificate  of  the  deposit  made,  and 
the  defendant  shall  be  discharged  out  of  custody. 

H.  Y.  Code,  i  197. 

§  92.  Payment  of  money  into  Court  by  sheriff. 

The  sheriff  shall  inmiediately  after  the  deposit  pay  the  same 
into  Court,  and  take  from  the  clerk  receiving  the  same,  two 
certificates  of  such  payment ;  the  one  of  which  he  shall  de- 
liver or  transmit  to  the  plaintiff,  or  his  attorney,  and  the  other 
to  the  defendant.  For  any  default  in  making  such  payment, 
the  same  proceedings  may  be  had  on  the  official  bond  of  the 
sheriff,  to  collect  the  sum  deposited,  as  in  other  cases  of  de- 
finqnency. 

K.Y.Gode,§198. 


I 
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§  93.  SubstUuHv^f  bail  for  deposit. 

If  money  be  deposited,  as  provided  in  the  last  two  sectioDS, 
bail  may  be  given,  and  may  justify  upon  notice,  at  any  time 
before  judgment ;  and  on  the  filing  of  the  undertaking  and 
justification  with  the  Clerk,  the  money  deposited  shall  be 
refunded  by  such  Clerk  to  the  defendant, 

N.  T.  Code,  $  199. 

§  94.  Money  deposited,  haw  applied  or  disposed  of. 

Where  money  shall  have  been  deposited,  if  it  remain  on 
deposit  at  the  time  of  the  recovery  of  a  judgment  in  favor 
of  the  plaintiff,  the  Clerk  shall,  under  the  direction  of  the 
Court,  apply  the  same  in  satisfaction  thereof;  and  after  sat- 
isfying the  judgment,  shall  refund  the  surplus,  if  any,  to  the 
defendant.  If  the  judgment  be  in  favor  of  the  defendant, 
the  Clerk  shall,  under  like  direction  of  the  Court,  refund  to 
him  the  whole  sum  deposited  and  remaining  unapplied. 

K.  T.  Code,  $  200. 

§  95.  Sheriff  J  when  liable  as  baU^  and  his  discharge  Jrom  tt^ 
bUitj/. 

If,  after  being  arrested,  the  defendant  escape  or  be  rescued, 
the  sheriff  shall  himself  be  liable  as  bail ;  but  he  may  dis- 
charge himself  from  such  liability,  by  the  giving  and  justifi- 
cation of  bail,  at  any  time  before  judgment. 

K.  T.  Code,  $  aOl. 

f  96.  Proceedings  on  judgment  against  sheriff. 

If  a  judgment  be  recovered  against  the  Sheriff,  upon  his 
liability  as  bail,  and  an  execution  thereon  be  returned  unsaL 
isfied  in  whole  or  in  part,  the  same  proceedings  may  be  bad 
on  his  official  bond,  for  the  recovery  of  the  whole  or  any 
deficiency,  as  in  other  cases  of  delinquency. 

N.  Y.  Code,  $  202. 

§  97.  Motion  to  vacate  order  of  arrest^  or  reduce  bail  and  affi- 
davits  on  motion. 

A  defendant  arrested  may  at  any  time  before  the  justificar 
tion  of  bail  apply  to  the  Judge  who  made  the  order,  or  the 
Court  in  which  the  action  is  pending,  upon  reasonable  notice 
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to  the  plaintiff  to  vacate  the  order  of  arrest,  or  to  reduce  the 
amount  of  bail.  If  the  application  be  made  upon  a£Sdavits 
on  the  part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  proofs,  in  addi- 
tion to  those  on  which  the  order  of  arrest  was  made. 

K.  Y.  Code,  ii  201,  205;  Abb.  Forms,  1322^  1327. 

1.  Where  a  party  is  once  arrested  and  discharged,  he  cannot  be  arrested 
again  in  the  same  action.    McGUvery  v.  Moorhead,  2  Cal.  607. 
^  S.  A  party  wiU  be  discharged  from  arrest  where  the  process,  thongh  proper 
in  fonn,  has  been  issned  in  an  improper  case.     Sauk  ▼.  Bayioard,  1  Cal.  345. 

3.  On  a  role  to  show  cause  why  the  arrest  of  a  party,  ordered  by  the  Conrt 
on  an  aUe^tion  of  frand,  shonld  not  be  vacated,  tihe  qnestion  of  fact  in- 
lohed  in  it  must  be  decided  like  any  other  fact,  by  the  weight  of  evidence. 
Sodkworth  v.  Besing,  3  Cal.  378. 

1  The  defendant  on  arrest,  by  pntting  in  bail  and  neglecting  to  move  to  be 
diacfaarged,  consents  to  process  and  waives  aU  previous  irregularities.  Matoon 
T.  Sder,  6  Cal.  57. 

§  98.  When  the  order  vacated  or  bail  reduced. 

If  upon  such  application  it  shall  satisfactorily  appear  that 
there  was  not  sufficient  cause  for  the  arrest ,  the  order  shall 
be  vacated ;  or  if  it  satisfactorily  appear  that  the  bail  was 
fixed  too  high,  the  amount  shall  be  reduced. 

[No  decision  in  relation  to  "  arrests  **  has  been  rendered  by  the  Supreme 
Court  later  than  that  of  Davis  v.  RMnson,  in  10  Cal.  411.] 
Alib.Fonns,  1,327. 


TITLE    VI. 
Chapter  n. — Claim  and  delivery  of  personal  property. 

Sicnoir  99.  Delivery  of  personal  property,  when  it  may  be  claimed. 

100.  Affidavit  and  its  reqmsites. 

101.  Bequisition  to  shenff  to  take  and  deliver  the  property. 

102.  Securi^  on  the  part  of  the  plaintiff  and  justification. 

103.  Exception   to   sureties  and  proceedings  thereon,  or  on 

failure  to  except. 

104.  Defendant,  when  entitled  to  redelivery. 

105.  Justification  of  defendant's  sureties. 

106.  Qualification  and  justification  of  sureties. 

107.  Property,  how  talcen,  when  concealed  in  building  or  in- 

olosure. 

108.  Projperty,  how  kept. 

109.  Claim  of  property  by  third  person. 

110.  Notioe  and  affidavit,  when  and  where  to  be  filed. 

§  99.  Ddioery  of  personal  property y  when  it  may  be  claimed. 
The  plaintiff,  in  an  action  to  recover  the  possession  of 
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personal  property,  may,  at  the  time  of  issuing  the  snmmons, 
or  at  any  time  before  answer,  claim  the  delivery  of  such 
property  to  him,  as  provided  in  this  chapter. 

N.  T.  Code,  $  206;  Bancroft's  Forms,  528;  Abb.  Forms,  61S-619. 

1.  Coaiplaii3t.--^ee  anU,  $  89,  Ko.  288-290. 

2.  Aiiswer.^See  ante,  $  46,  Kob.  45,  46,  54,  55,  60,  61,  68,  85,  101, 124, 
127,  303. 

3.  Aotioii  for  olaim  and  delivery  of  personal  property.— -The  action  for 
the  '*  claim  and  delivery  of  personal  property,"  under  our  practice,  is  atleAst 
commensurate  with  the  action  of  detinne  at  common .  latr.  McLaughlin  t. 
Ptata,  27  Cal.  464. 

4.  Ihdaoement,  T^hat  is. — In  the  action  of  detinne,  the  manner  of  laying 
the  possession  of  the  property  has  always  been  held  to  be  inducement.  It  & 
usual  to  aver  a  bailment  or  finding.    OUero  y.  Bullardf  3  Gal.  188. 

5.  Fixtorea,  when  personal  property.-— By  the  wrongful  scyeranoe  from 
the  premises,  the  fixtures  become  personal  property,  for  the  recovery  of  which 
an  action  of  replevin  will  lie  by  the  purchaser  after  he  obtains  ^e  sheriirs 
deed.    Sands  v.  Pfeiffer,  10  Gal.  258. 

6.  Bill  in  equity  wiU  lie  to  recover  pmonal  property.— 'Where  tlie  re- 
covery of  the  property  is  the  primary  object  of  the  suit,  as  in  some  cases 
where  damages  will  not  compensate  plaintiff,  he  should  frame  his  boll  m 
equity,  specifying  the  reasons  therefor,  and  then  a  decree  can  be  made  to  com- 
pel specific  deUvery.    Nickeraon  v.  Chattertony  7  Gal.  570. 

7.  Obgeot  of  suit  in  replevin.— The  primary  object  of  the  replevin  suit  is 
the  recovery  of  the  thing  itself.  The  value  is  received  only  in  the  alternative 
that  the  property  is  not  returned.    Himi  v.  Robinson,  11  Gal.  277. 

8.  Jury,  waived  when.— The  failure  of  the  defendant  to  appear  on  the 
trial  of  an  action  of  replevin,  when  the  cause  is  called,  is  a  waiver  of  a  jury 
under  the  one  hundred  and  seventy-ninth  section  of  the  Gode.  WaUham  v. 
Carson,  10  Cal.  180. 

9.  Action,  w^hen  can  be  maintained. — In  trover,  the  plaintiff  must  either 
have  the  possession  or  the  immediate  right  to  the  possession  of  the  property, 
to  entitle  nim  to  recover.    Middlesworih  v.  Sedgmc/c,  10  GaL  392. 

10.  A  safe  in  the  possession  of  McG.  belonging  to  W.,  F.  &  Go.,  for  w^hom, 
as  also  for  plaintiff,  he  was  agent,  contained  $6,000  in  coin.  Of  this  sum 
four  hundred  dollars  belonged  to  W.,  F.  &  Go.,  the  balance  to  plaintiff.  ]>e- 
fendant,  as  sheriff,  under  a  writ  against  McG.,  seized  $1,800  of  the  money  in 
the  safe  as  his  property,  and  put  it  in  a  .bag.  Plaintiff  then  claimed  the 
money  as  his,  McC.  oeing  present  and  not  objecting.  Heldj  that  this  amounted 
to  a  segregation  of  the  $1,800  from  the  mass  of  coin  in  the  safe,  so  as  to  sus- 
tain replevin  by  plaintiff.    Griffith  v.  Bogardus,  14  Gal.  410. 

11.  To  render  the  defendant  liable  to  the  action,  he  must  have  converted 
the  property  to  his  own  U8»;  and  if  not,  then  any  other  act^  to  amount  to  a 
conversion,  must  be  done  with  a  wrongful  intent,  either  express  or  implied. 
Rogers  v.  Hme,  2  Gal.  571. 

12.  Replevin  lies  for  all  goods  and  chattels  unlawfully  taken  or  detained, 
and  maybe  brought  whenever  one  person  claims  personal  property  in  the 
posaeeaion  of  another,  and  this  whether  the  claimant  has  ever  had  possession 
or  not,  and  whether  his  property  in  the  goods  be  absolute  or  qualified,  pro- 
vided he  has  the  right  to  the  possession.    Lazard  v.  Wheder,  22  Gal.  139. 

13.  Where  the  defendant  is  in  the  adverse  possession  of  land  as  a  trespasser, 
without  color  of  title,  he  is  not  in  the  position  before  the  Statute  of  Limita- 
tions has  run  to  contest  the  title  of  the  tz'ue  owner  in  such  a  sense  as  to  defeat 
a  personal  action  brought  by  the  true  owner  to  recover  wood  cut  by  him  on 
the  land.  KimbaU  v.  Lohmas,  31  Gal.  156;  EaUeck  v..  Jfiojcr,  16  Cal.  679; 
Page  v.  .Jbtctor,  Oct.  T.  1867. 
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14.  Tbo  true  own«r  of  land  may  maintain  repleyin  to  recover  vood  oat  on 
&e  land  by  one  in  posseseion  of  the  same  "withont  color  of  title.    Id, 

15.  Query:  Is  not  the  owner  of  land  entitled  to  recover  possession  of  wood 
cot  on  the  same  by  one  in  possession  thereof  in  good  faith  under  color  of 
tiOe.    Ill 

16.  The  common  law  role  in  relation  to  the  right  of  the  owner  of  land  to 
recover  possession  of  cord  cut  wood  on  the  land  by  one  in  possession,  without 
eoI(ff  of  title,  commented  on.    Id. 

17.  A  mere  agreement  between  two  or  more  |>ersons  to  convert  the  property 
of  another,  without  an  actual  intermeddling  with  it»  does  not  give  the  owner 
a  cause  of  action  against  the  parties  to  me  agreement.  Herron  v.  Sughes 
itabL,  25  Cal.  259. 

18.  A  bill  of  sale  of  a  given  number  of  cattle — ^part  of  a  herd  running  on  the 
fleller's  ranch— -giving  the  purchaser  the  right  to  select  the  number  sold,  and 
take  Uie  same  immediately,  gives  to  the  purchaser  the  right,  after  demand 
and  refasai,  to  recover  possession  of  the  entire  herd  in  an  action  at  law,  and 
then  select  the  number  purchased,  and  return  the  residue  to  the  seller. 
MiLaughlin  v.  PkUti,  27  Cal.  464. 

19.  Aotioiii  '^hen  it  oannot  be  maintained. — One  partner  cannot  sua- 
tein  an  action  against  his  copartner  for  the  delivery  of  personal  property 
belonging  to  the  partnership.    Buckley  v.  Carlisle,  2  Gal.  420. 

20.  If  an  officer,  by  his  misconduct,  induces  a  sale  of  property  for  less 
than  it  would  otherwise  have  brought,  the  remedy  must  be  an  action  for  dam- 
ages resulting  from  his  acts,  and  not  an  action  to  recover  the  proper^  or  its 
iFihie.    Foster  v.  Cormel,  Oct  T.  1867. 

21.  Beplevin  for  hay  cut  on  public  lands  oannot  be  maintained  by  a  prior 
poesessor  against  one  who  was  m  adverse  possession,  claiming  a  preemption 
light  entered  when  he  cut  the  hay.  Page  v.  Fowler,  28  Gal.  605;  affirmed  in 
Pagey.  Fowler,  Oct.  T.  1867. 

22.  When  demand  ia,  or  not,  neoeasary — It  is  a  general  rule  that,  when 
tte  possession  of  properly  is  originally  acquired  by  a  tort,  no  demand  previ- 
OSS  to  the  institution  of  suit  for  its  recovery  is  necessary.  It  is  only  when 
the  original  possession  is  lawful,  and  the  action  relies  upon  the  unlawful 
detention,  that  a  demand  is  required.    Paige  v.  0*Neal,  12  Gal.  483. 

23.  Where  the  original  taking  of  personal  property  is  tortious,  no  demand 
m  necessary.    Ledley  v.  Hays,  1  Gal.  160. 

94.  Where  the  taking  is  by  an  officer  upon  proper  legal  authority,  a  demand 
16  necessaiy  in  order  to  make  him  liable  in  damages.  Doumie  v.  Oorham,  6 
CaL  43;  Taylor  v.  Seymour,  Id,  512;  KiOey  v.  ScarmeU,  12  Id.  73. 

83.  Certain  personal  property  owned  by  plaintiff,  but  which  had  been  used 
^  A.  &  G.,  under  a  contract  of  hire,  was  seized  by  the  sheriff  from  the  pos- 
flesaon  of  the  plaintiff,  by  virtue  of  an  attachment  against  G.,  subsequent  to 
which  plaintiff,  having  made  a  demand  for  the  property  upon  the  sheriff,  but 
not  upon  A.  A  G.,  commenced  this  action  against  the  former  for  its  recovery: 
Bdd,  that  the  demand,  if  necessary  at  all,  was  properly  made  upon  the  de- 
fendant in  whose  possession  the  property  was  at  the  time.  Woodvoorih  v. 
KnowUon,  22  Gal.  164. 

26.  If  the  original  possession  of  property  is  acquired  by  a  tort,  no  demand 
prions  to  the  institution  of  a  suit  is  necessary.    Sargent  v.  Sturm,  23  Gal. 

27.  If  the  tort  feasor  has  parted  with  the  possession  of  the  goods  tortiously 
obtained,  in  i>ayment  of  a  pre-eiisting  debt,  or  if  they  have  Men  sold  on  an 
execution  against  him,  and  bid  in  by  a  creditor,  no  demand  of  the  purchaser 
is  necessary  before  the  institution  of  a  suit,  nor  can  the  purchaser,  who  has 
obtained  them  in  such  manner,  hold  them  against  the  original  vendor.    Id. 

28.  If  a  sheriff  seizes  the  property  of  A.,  then  in  A.'s  possession,  as  th^  prop- 
tttj  of  B.,  under  an  execution  against  the  property  of  B..  a  demand  of  tibe  return 
of  the  property  by  A.  is  not  necessary  before  bringing  suit  for  damages.  Jfoora 
Y.  Jf i»tlocfc,  26.  524. 

29.  If  a  sheriff,  by  virtue  of  an  execution,  seizes  the  property  of  a  person 
other  than  the  judgment  debtor,  whether  by  mistake  or  design,  it  is  not  neces- 
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sary  for  the  owner  of  the  property  tbns  seized  to  make  a  demand  on  llie  iheriff 
before  commencing  suit    Boukoart  v.  Creddock,  30  Oal.  190. 

30.  ZSvidence. — Where  the  vendee  replevied  the  goods  from  the  attaching 
creditor,  and  only  established  title  by  proving  a  possession  of  several  months,  it 
was  competent  for  the  defendant  in  replevin,  on  cross-examination  of  plaintiflT^s 
witness,  to  ask  in  whose  possession  the  chattels  were  at  a  certain  period  anterior 
to  the  possession  proved  b^  plaintiff,  in  order  to  draw  from  him,  if  possible,  the 
fact  that  plaintiff 's  possession  was  a  fraud  to  hide  the  debtor's  property.  Thorn- 
Utrgh  V.  Handt  7  Cal.  554. 

31.  The  declarations  of  a  vendor  of  personal  property,  after  the  sale,  not  good 
to  impeach  the  title  of  tiie  vende.     Visher  v.  Webster^  8  GaL  109. 

32.  Where,  in  an  action  to  recover  specific  personal  property,  plaintiff  relied 
exclusively  upon  bis  possession  at  the  time  of  the  taking  by  defendant  \  and  de- 
fendant having  first  established  a  prima  fadt  title  sufficient  to  destroy  the  pre- 
sumption of  title  in  plaintiff  arising  from  his  possession,  then  went  further,  and 
showed — plaintiff  excepting— that  plaintiff  obtained  the  property  by  proceed- 
ings under  a  void  judgment :  Held,  that  the  introduction  of  this  further  evidence 
by  defendant,  showing  the  invalidity  of  the  judgment,  was  of  no  advantage  to 
him — as  he  had  already  rebutted  plaintiff's  case  based  solely  on  poasessioB— 
and  hence  that  it  did  not  prejudice  plaintiff,  and  is  no  ground  of  error.  Lafm^ 
iavM  V.  Ortem,  17  Gal.  294. 

33.  Damages. — In  actions  for  taking  and  detaining  personal  property,  no 
circumstances  of  aggravation  being  shown,  the  measure  of  damage  is  the  valoe 
of  the  property,  with  interest    Dorsey  v.  MarHove,  14  Gal.  553. 

34.  In  an  action  against  a  sheriff  for  wrongfully  seizing  and  selling  property, 
under  an  execution,  and  where  there  was  no  wantonness  or  opprestsion  on  the 
part  of  such  officer  in  the  seizure,  the  measure  of  damages  is  the  value  of  the 
property  at  the  time  it  was  seized,  and  legal  interest  on  such  amount  from  the 
time  of  seizure  up  to  the  time  of  tiie  rendition  of  the  verdict.  Phdps  v.  Oimrs, 
11  Gal.  22. 

85.  The  mle  is,  that  when  property  converted  has  a  fixed  value,  the  measure 
of  damages  is  that  value,  with  legal  interest  fh)m  the  time  of  its  conversion  ] 
when  tiie  value  is  fluctuating,  the  plaintiff  may  recover  the  highest  valne  at  the 
time  of  its  conversion,  or  at  any  time  afterwards.  Douglass  v.  JDyq^,  9  Gal. 
563 ;  Dorsey  v.  Momlove,  14  Gal.  555. 

36.  In  an  action  for  the  unlawful  taking  and  conversion  of  a  lot  of  hay :  BM, 
that  when  the  property  converted  has  a  fixed  value,  the  measure  of  damages  is 
that  value,  witn  legal  interest  from  the  time  of  the  conversion  ;  when  the  value 
is  fluctuating,  the  plaintiff  may  recover  the  highest  market  value  at  the  time  of 
the  conversion,  or  at  any  time  afberwards.  The  market  valne  is  to  be  89ce^ 
tained  at  the  place  of  the  conversion.  Interest  is  to  be  allowed,  as  a  matter  of 
legal  right,  ftom  the  time  when  the  value  is  estimated.  Homer  v.  jQolAaiw^, 
July  T.  1866. 

37.  In  an  action  against  a  sheriff  for  damages  for  the  unlawful  seizure  of  goods, 
the  true  measure  of  damages  is,  the  value  of  the  goods  at  the  time  of  the  taking. 
PeEberg  v.  Oorham,  23  Gal.  349. 

See  further,  sec.  200,  post^  damages  ;  also,  §  39,  No.  138.  [May  recov^  the 
value  in  Legal  Tender  notes.] 

38.  Verdict,  form  o£ — See  $  177,  posi, 

39.  Judgment. — In  an  action  to  recover  the  possession  of  personal  prop- 
erty, with  damages  for  its  detention,  the  jud^ent  may  be  for  more  than  the 
value  as  alleged  in  the  comiplaint,  if  it  be  within  the  ad  damrmm  of  tiie  writ 
The  valne  of  the  property  is  only  one  predicate  of  the  recovery.  CogiaU  ▼. 
Boring,  15  GaL  213. 

40.  Jn  an  action  of  replevin,  where  the  defendant  has  required  the  rrton 
of  the  property,  and  given  an  undertaking  for  such  purpose,  a  judgment  for 
plaintiff,  in  order  to  hold  the  sureties  on  the  undertaking,  must  oe  m  the  al- 
ternative, as  required  by  sections  one  hundred  and  four,  one  hundred  and 
seventy-seven,  and  two  hundred  and  ten  of  the  Practice  Act.  Nioktrson  v. 
ChaUerton,  7  Gal.  568 ;  Dorsey  v.  Manlove,  14  Gal.  656. 
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41.  A  defendant  in  repleyin  wlxo  reoovets  judgment,  the  joiy  failing  to  find 
the  Telne  of  the  property  to  exceed  two  honored  dollars,  is,  nevertheless, 
entitled  to  his  costs,  where  the  plaintifTs  complaint  states  its  value  at  a  sun 
exeeeding  that  amount.    Edgar  v.  Orayf  5  Cai.  267. 

42.  If  an  action  of  replevin  be  improperly  commenced,^  the  party  bringing 
it,  having  obtained  the  benefit,  cannot  avoid  the  undertaking  he  has  given  by 
pleading  his  own  misfeasance.     Tltmer  v.  Billagram^  2  Cal.  522. 

43.  In  an  action  to  recover  possession  of  personal  property,  if  the  plaintiff 
takes  the  property  at  the  commencement  of  the  action,  and  the  defendant 
prays  a  return  of  it,  and  the  defendant  was  entitled  to  the  property  at  the 
commencement  of  the  action,  but  his  right  has  ceased  and  vested  in  the 
plaintiir  before  trial,  the  judgment  should  leave  the  ^operty  in  plaintiflfs 
possession,  but  award  costs  to  defendant.     0*Connor  v.  Blakt^  29  Cat.  312. 

44.  In  an  action  by  the  pledgee  against  a  stranger  for  the  conversion  of 
eoode,  the  plaintiff  is  entitled  to  recover  the  full  value  of  the  goods  ;  but  if 
m  goods  oe  converted  by  Che  owner,  or  by  any  one  acting  in  privity  with 
bim,  the  pledgee  can  recover  only  the  value  of  his  speciaJ  interest  in  the 
pledge.    Treadiecfl  v.  Davis,  April  T.  1868. 

45.  Judgment^  how^  entered. — See  §  200,  post, 

§  100.  Affidavit  and  its  requisites. 

Where  a  delivery  is  claimed,  an  affidavit  shall  be  made  by 
the  plaintiff,  or  by  some  one  in  his  behalf,  showing  : 

Ist.  That  the  plaintiff  is  the  owner  of  the  property  claimed, 
(particularly  describing  it,)  or  is  lawfully  entitled  to  the  pos- 
session thereof : 

2d.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant : 

3d.  The  alleged  cause  of  the  detention  thereof,  according 
to  his  best  knowledge,  information,  and  belief : 

4th.  That  the  same  has  not  been  taken  for  a  tax,  assess- 
ment, or  fine,  pursuant  to  a  statute ;  or  seized  under  an  exe- 
cntion,or  an  attachment  against  the  property  of  the  plaintiff; 
or  if  so  seized,  that  it  is  by  statute  exempt  from  such  seiz- 
ure ;  and, 

5th.  The  actual  value  of  the  property. 

K.  T.  Code,  §  207 ;  Bancroft's  Forms,  600 ;  Abb.  Forms,  1462-1469. 

§  101.  ^JRequisition  to  sheriff  to  take  and  deliver  the  propeTiy. 

The  plaintiff  or  his  attorney  may,  thereupon,  by  an  in- 
dorsement in  writing  upon  the  affidavit,  require  the  sheriff  of 
the  county  where  the  property  claimed  may  be,  to  take  the 
same  from  the  defendant. 

^Amended  1854,  86.    N.  Y.  Code,  $  208.    Abb.  Forms,  1470-1471. 

1.  The  sheriiF  vdll,  however,  be  liable  to  the  owner,  who  has  his  legal  rem- 
deysgainst  anyone  for  the  taking,  unless  it  be  by  virtue  of  legal  pre  cess 
•gunsihim.    Bhodm  v.  Potierson,  '6  Cat  469. 
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§  102.  ^Security  on  the  pari  of  the  plaititiff  andjust^caiiaru 

Upon  a  receipt  of  the  affidavit,  and  notice  with  a  written 
undertaking,  executed  by  two  or  more  sufficient  sureties, 
approved  by  the  sheriflF  to  the  effect  that  they  are  bound  to 
the  defendant  in  double  the  value  of  the  property  as  stated 
in  the  affidavit  for  the  prosecution  of  the  action,  for  the 
return  of  the  property  to  the  defendants,  if  return  thereof 
be  adjudged,  and  for  the  payment  to  him  of  such  sum  as  may 
from  any  cause  be  recovered  against  the  plaintiff,  the  sheriff 
shall  forthwith  take  the  property,  described  in  the  affidavit, 
if  it  be  in  possession  of  the  defendant  or  his  agent,  and  retain 
it  in  his  custody.  He  shall  also  without  delay  serve  on  the 
defendant  a  copy  of  the  affidavit,  notice  and  undertaking,  by 
delivering  the  same  to  him  personally  if  he  oan  be  found,  or 
to  his  agent,  from  whose  possession  the  property  is  taken,  or 
if  neither  can  be  found  by  leaving  them  at  the  usual  place 
of  abode  of  either,  with  some  person  of  suitable  age  and  dis- 
cretion, or  if  neither  have  any  known  place  of  abode,  by 
putting  them  in  the  nearest  postoffice,  directed  to  the  de- 
fendant. 

^Amended  1854,  86.  N.  Y.  Code,  $  209.  State,  cities,  etc.,  not  leqniied  to 
give  bonds. 

1.  In  an  action  on  the  bond,  the  fact  that  defendant  brought  his  action 
before  an  incompetent  tribunal  is  no  defense,  and  the  plea  that  the  title  of 
property  so  replevied  is  in  him,  is  bad.     McDermoU  v.  Isbellf  4  Cal.  113. 

2.  Where  the  defendant,  in  a  replevin  suit,  failed  to  claim  the  return  of  the 
property  in  his  answer,  and  on  the  trial  the  jury  found  a  verdict  for  the  de- 
fendant, on  which  the  Court  rendered  judgment  against  plaintiffs  for  costs, 
which  was  paid:  JETe/d,  that  the  payment  of  the  judgment;  as  taken,  was  a 
complete  discharge  of  plaintiffs'  sureties  on  the  undertaking.  Chambers  v. 
Waters,  7  Cal.  390. 

3.  Where  a  replevin  bond  substantially  conforms  to  the  act,  and  no  variation 
is  pointed  out,  the  assignee  or  the  defendants  con  maintain  an  action  upon  it 
Wingate  v.  Brooks,  3  Cal,  112. 

4.  No  recovery  can  be  had  on  a  bond  purporting  to  be  a  joint  bond  of  the 
principal  and  sureties,  but  signed  by  the  latter  only.  CUy  of  Sacaramtnto  ▼. 
Z>urUap,  14  Cal.  421. 

5.  Otherwise,  as  to  undertakings  under  our  system.  They  are  original  and 
independent  contracts  on  the  part  of  the  sureties,  and  do  not  require  Uie  sigoir 
ture  of  the  principal.    Id. 

6.  Where  the  plaintiff,  in  replevin,  gives  the  statutory  undertaking,  and  takes 
possession  of  the  property  in  suit,  and  is  afterwards  nonsuited,  and  judgment 
entered  against  him  for  the  return  of  the  property  and  for  costs :  Held,  that  hie 
sureties  are  liable  for  damages  sustained  by  defendant  by  reason  of  a  failnre  to 
return  the  goods  ;  but  not  for  damages  for  the  original  taking  and  detention^ 
the  value  of  the  goods  not  having  been  found  by  the  jury.  Oinaca  v.  Atwood, 
S  Cal.  446. 

7.  T.  commenced  suit  against  J.  by  attachment ;  the  writ  was  levied  upon 
certain  personal  property  by  the  plaintiff.  H.,  as  sheriff.  M.  J.,  wife  of  J.,  claimed 
the  property  as  sole  trader,  and  brought  her  action  of  replevin  for  the  property 
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aid  obtained  posBenion  of  tbe  same  by  the  dellyerj  of  an  nndertakingf  as  re- 
qiibed  by  section  one  hnndred  and  two  of  the  Code.  The  undertaking  was 
ezecated  by  defendants  R.  and  S.  The  replevin  snit  was  decided  February 
^,  1855.  in  fayor  of  H.  T.  obtained  judgment  in  the  attachment  suit  against  J. 
Korember  30th,  1854.  On  the  18th  of  February,  1855,  execution  in  favor  of 
otter  creditors  of  J.  coming  into  the  hands  of  H.,  as  sheriff,  he  levied  them  on 
tbe  same  property,  and  snlraequently  sold  the  property  and  paid  the  proceeds 
ioto  Court  U.  then  brought  this  snit  against  the  sureties  in  the  replevin  bond. 
Bidd,  that  the  lien  of  T.'s  attachment  contained  after  the  replevy  of  the  goods 
by  M.  J.    Bunt  v.  BMnson,  11  Gal.  262. 

8.  The  possession  obtained  by  the  plaintiff  in  replevin  is  only  temporary.  It 
does  not  divest  the  title,  or  disdiarge  the  lien.    Id. 

9.  In  an  action  upon  a  replevin  bond,  the  defendant's  liability  is  limited  to 
file  damage  sustained  by  a  failure  to  return  the  property.    Id, 

10.  When  the  same  property  came  into  the  hands  of  H.  as  sheriff,  the  condi- 
tion'of  the  replevin  bond,  to  return  tbe  property,  was  fulfilled.    Id. 

n.  Where  the  replevin  action  is  dismissed  before  trial,  the  liability  of  the 
ssretles  on  the  undertaking  for  a  return  of  the  property  is  not  affected  by  the 
fbct,  that  before  the  dismissal  an  answer  had  been  filed  in  which  no  return  of 
the  property  was  claimed.    MiUs  v.  OJecison,  21  Cal.  274. 

12.  The  dismissal  of  a  rex>levin  action  by  the  plaintiff  before  trial  leaves 
the  parties  to  settle  in  an  action  upon  the  undertaciiig  those  matters,  indud- 
iB^  the  right  of  defendant  to  a  return  of  the  property,  which,  had  the  original 
suit  been  prosecuted,  rount  have  been  determined  therein  in  the  first  instance. 
The  opportunity  to  obtain  a  judgment  for  the  return  having  been  taken  away 
by  the  ndlnre  to  prosecute,  defendant  is  entitled  to  recover,  in  an  action  on 
the  undertaking,  compensation  in  damages.    Id. 

13.  Complaiiit — See  ante,  $  39,  No.  336,  14.  State,  coxmties,  etc.,  not  re- 
qiiiied  to  give  bonds.     See  anie,  $  76. . 

§  103.  JSxception  io  sureties  and  proceedings  thereon,  or  on 
fdhire  to  accept. 

The  defendant  may,  within  two  days  after  the  service  of  a 
copy  of  thje  affidavit  and  undertaking,  give  notice  to  the 
sheriff  that  he  excepts  to  the  sufficiency  of  the  sureties.  If  he 
fails  to  do  so,  he  shall  be  deemed  to  have  waived  all  objection 
to  them.  When  the  defendant  excepts,  the  sureties  shall 
justify  on  notice  in  like  manner  as  upon  bail  on  arrest ;  and 
the  sheriff  shall  be  responsible  for  the  sufficiency  of  the 
sureties  until  the  objection  to  them  is  either  waived,  as  above 
provided,  or  until  they  justify.  If  the  defendant  except  to 
the  sureties,  he  cannot  reclaim  the  property  as  provided  in 
the  next  section. 

N.  Y.  Ck>de,  $  210. 

§  104.  Defendant,  lohen  entitled  to  redelivery. 

At  any  time  before  the  delivery  of  the  property  to  the 
plaintiff,  the  defendant  may,  if  he  do  not  except  to  the  sure- 
ties of  the  plaintiff,  require  the  return  thereof,  upon  giving 
to  the  sheriff  a  written  undertaking,  executed  by  two  or  more 


§§  105-6]  CLAIM  AND  DSLIVBRY.  172 

sufficient  sureties,  to  the  effect  that  they  are  bound  in  double 
the  value  of  the  property,  as  stated  in  the  affidavit  of  the 
plaintiff,  for  the  delivery  thereof  to  the  plaintiff,  if  such  de- 
livery be  adjudged,  and  for  the  payment  to  him  of  such  sum 
as  may,  for  any  cause,  be  recovered  against  the  defendant.  K 
a  return  of  the  property  be  not  so  required  within  five  days 
after  the  taking  and  service  of  notice  to  the  defendant,  it 
shall  be  delivered  to  the  plaintiff,  except  as  provided  in  sec- 
tion one  hundred  and  nine. 

N.  Y.  Code,  $  211;  Bancroft's  Forms,  602;  Abb.  F.,  1474-1475. 

1.  This  bond  is  assignable  by  the  sheriff     Wtngate  v.  Brooks,  3  Gal.  112. 

2.  In  an  action  on  tms  bond,  it  most  be  alleged  that  the  defendant  neither 
redelivered  the  property,  nor  paid  the  value  thereof,  as  recited  in  the  judg- 
ment.   Nickeraon  y.  ChaUerton,  7  Cal.  568;  Chambers  v.  WaUrs^  Id.  390. 

3.  In  an  action  on  a  replevin  bond,  the  defendant's  liability  is  limited  to 
the  damages  snstained  by  a  failure  to  return  the  property.  Hunt  v.  Bobimon, 
11  Cal.  262. 

4.  The  sureties  only  bind  themselves  to  make  good  any  judgment  that 
plaintiff  may  lawfully  obtain  against  defendant.  Nwherson  v.  ChattorUm,  7 
Cal.  568. 

5.  The  liability  of  the  sureties  cannot  be  more  than  Uie  value  of  the  pro- 
perty fixed  by  the  judgment  in  the  original  suit.  Nvsktrson  v.  ChaHeriohi  7 
Cal.  568. 

6.  In  an  action  against  the  sureties  on  replevin  bond,  it  is  necessary  to 
aUege  and  prove  that  the  proper^  was  delivered  to  the  party  requiring  it,  and 
for  whom  tine  bond  was  given.    Id,  570. 

7.  A  replevin  bond  was  made  to  the  sheriff  instead  of  the  party  to  be  pro- 
tected l^y  it,  by  mistake,  and  then  corrected;  this  did  not  invalidate  the  bond. 
TMmtr  V.  Bimgrcmi,  2  Cal.  522. 

§  105.  Justification  of  defendcmfs  sureties. 

The  defendant's  sureties,  upon  notice  to  the  plaintiff  of  not 
less  than  two  or  more  than  five  days,  shall  justify  before  a 
Judge  or  County  Clerk,  in  the  same  manner  as  upon  bail  on 
arrest ;  and  upon  such  justification,  the  sheriff  shall  deliver 
the  property  to  the  defendant.  The  sheriff  shall  be  responsi- 
ble for  the  defendant's  sureties  until  they  justify,  or  until  the 
justification  is  completed  or  expressly  waived,  and  may  retain 
the  property  until  that  time ;  if  they,  or  others  in  their 
place,  fail  to  justify  at  the  time  and  place  appointed,  he  shall 
deliver  the  property  to  the  plaintiff.    See  post,  §  650. 

N.  Y.  Code,  $  202;  Abb.  Forms,  1,4S2. 

§  106.  QmUfijcaiion  and  justification  of  sureties. 
The  qualification  of  sureties  and  their  justification  shall  be 
such  as  are  prescribed  by  this  Act,  in  respect  to  bail  upon  an 

order  of  arrest. 
y.  Code,  i  218. 
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§  107.  Property y  how  taken  when  concealed  in  buMing  or  in- 
doswre. 

If  the  property,  or  any  part  thereof,  be  concealed  in  a 
building  or  inclosure,  the  sherijST  shall  publicly  demand  its 
delivery ;  if  it  be  not  delivered,  he  shall  caase  the  building 
or  inclosure  to  be  broken  open,  and  take  the  property  into 
his  possession  ;  and  if  necessary,  he  may  call  to  his  aid  the 
power  of  his  county. 

N.  Y.  Code,  $  2U. 

§  108.  Property y  how  kept. 

When  the  sheriflF  shall  have  taken  property,  as  in  this 
chapter  provided,  he  shall  keep  it  in  a  secure  place,  and  de- 
liver it  to  the  party  entitled  thereto,  upon  receiving  his  law- 
ful fees  for  taking,  and  his  necessary  expenses  for  keeping 
the  same. 

N.  Y.  Code,  i  215l 

§  109.  Claim  of  property  by  third  person. 

If  the  property  taken  be  claimed  by  any  other  person  than 
the  defendant  or  his  agent,  and  such  person  make  affidavit  of 
his  title  thereto,  or  right  to  (the)  possession  thereof,  stating 
the  grounds  of  such  title  or  right,  and  serve  the  same  upon  the 
Bheriff,  the  sheriff  shall  not  be  bound  to  keep  the  property, 
or  deliver  it  to  the  plaintiff,  unless  the  plaintiff,  on  demand 
of  him  or  his  agent,  indemnify  the  sheriff  against  such  claim, 
by  an  undertaking,  by  two  sufficient  sureties,  accompanied  by 
their  affidavits,  that  they  are  each  worth  double  the  value  of 
the  property  as  specified  in  the  affidavit  of  the  plaintiff,  over 
and  above  their  debts  and  liabilities,  exclusive  of  property 
exempt  from  execution,  and  are  freeholders,  or  house-hold- 
ers in  the  county ;  and  no  claim  to  such  property  by  any 
other  person  than  the  defendant  or  his  agent,  shall  be  valid 
^inst  the  sheriff,  unless  so  made. 

N.  Y.  Code,  i  216;  Abb.  Forms,  1,^77-1,482. 

1.  If  in  a  bond  to  indemnify  a  sheriff  for  replerying  property  claimed  by  a 
person  other  than  defendant  in  the  writ,  the  obligors  undertake  to  indemnify 
mm  from  any  damage  he  may  sustain  bv  reason  of  an^  costs,  suits,  judg- 
Bkents,  and  executions  that  shall  come  or  be  brought  against  him,  the  sher- 
iff camiot  maintain  an  action  on  i^e  bond  because  a  judgment  has  been  re- 
torered  against  him,  but  must  flrat  pay  the  judgment.    LoU  y.  Mkhell, 
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§  110.  ^Notice  and  affidavit^  when  and  where  to  be  JHed. 

The  sberiflf  shall  file  the  notice,  undertaking,  and  affidavit 

with  his  proceediiigs  thereon,  with  the  Clerk  of  the  Court  in 
which  the  action  is  pending,  within  twenty  days  after  taking 
the  property  mentioned  therein, 

^Amended  1854,  87.    N.  Y.  Code,  j  217. 


TITLE    VII. 
Chapter  III. — Injunction. 

SxonoN  111.    Tnjanotion,  vlxat  is  and  vho  may  grant  it. 

112.  Wnen  it  may  be  granted. 

113.  At  what  time  it  may  be  granted,  and  what  is  required  to 

obtain  it. 

114.  Injunction  after  answer. 

115.  Security  upon  injunction.    Damages,  how  ascertained. 

1 16.  Order  to  snow  cause  why  injunction  should  not  be  granted. 

117.  Injunction  to  suspend  business  of  a  corpomtioD,  how  and 

b^  whom  granted. 

118.  Motion  to  Tacate  or  modify  injunction. 

119.  When  to  be  yaoated  or  modified. 

§  111.  InjuncHony  what  is  and  who  may  grard  it. 

An  injunction  is  a  writ  or  order,  requiring  a  person  to  re- 
frain from  a  particular  act.  The  order  or  writ,  may  be 
granted  by  the  Court  in  which  the  action  is  brought,  or  by  a 
Judge  thereof,  or  by  a  County  Judge  ;  .and  when  made  by  a 
Judge,  may  be  enforced  as  the  order  of  £he  Court. 

N.  T.  Oode,  $218;  Bancroft's  Forms,  361-567;  Abb.  Forms,  1398-1499,  and 
1779-1782. 

1.  "Wilt^  form  o£ — ^No  particular  form  is  necessary  for  a  writ  of  injunctioii* 
The  substantial  thing  is  an  authentic  notification  to  the  defendants  of  thie  mas- 
date  of  the  Judge,  which  they  must  then,  at  their  peril,  obey.  SumiMn  ▼• 
Shrish,  10  Oal.  347. 

2.  lojtmction,  ooonty  jndge  may  grant— There  is  no  prohibition  in  (he 
Oonstitution  to  this  grant  of  authority  to  the  County  Judge,  and  the  implies^ 
tion  is  decidedly  in  myor  of  its  exercise.     Thompaon  y.  Williams,  6  Cal.  88. 

3.  The  grant  of  authority  to  the  County  Judge,  to  award  injunctions  in 
oases  brought  in  the  District  Court,  is  a  mere  power  to  issue  mesne  process 
auiiliAry  to  the  proper  jurisdiction  of  the  Distnct  Court,  and  is  not  trenching 
upon  it.    Id. 

4.  The  granting  an  ii^unction  by  a  County  Judge  on  a  bill  filed  in  tiie  Dii-' 
trict  Court  is  auxiliary  to  the  action  of  Uiat  Court,  and  has  the  same  force  and 
eifect,  for  all  intents  and  purposes,  as  if  it  were  the  direct  act  of  the  latter. 
CrandaUY.  Woods,  $  Qai,  m.    See  Ward  y.  FrtsUm,  29  CaL  46;  PeopUf. 
Wright,  21  Cal.  151 
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5.  A  Gonntj  Judge,  in  granting  an  injunction  npon  a  bill  filed  in  the  Dis- 
trict Court,  acta  as  an  injunction  master,  and  ia  exercising  a  power  auxiliary 
to  the  jurisdiction  of  the  District  Court.  The  effect  of  such  an  order  is  the 
tame  as  if  made  by  the  District  Court,  and  the  injunction  is  subject  to  be  con- 
trolled, modified  or  diHsoWed  by  the  District  Judge,  thd  same  as  if  issued  by 
his  order  in  the  first  instance.    'Borland  v.  TJiomUm,  12  Cal.  410. 

6.  Connty  jadge  may  dissolve  or  modify,  when.— The  County  Judge 
who  giants  an  injuncUon,  may  dissolve  or  modify  the  same  upon  a  proper 
ippUcation.     Onanor  y.  Ndson,  23  Cal.  4ii4. 

7.  When  conrtB  cannot  issue  injunctions. — One  District  Court  cannot, 
by  injunction,  restrain  the  execution  of  the  orders  or  decrees  of  another  Court 
of  co-ordinate  jurisdiction.  Rickett  y.  Johnson,  8  CaL  34;  BevcUh  y.  Kraemer, 
8  Id.  66;  CMpman  v.  Hibbard,  8  Id.  268;  Phdan  y.  SmUh,  Id.  520. 

8.  District  Courts  have  no  power  to  restrain  the  execution  of  the  judgments 
or  orders  of  Courts  of  co-ordinate  jurisdiction.    Gorham  y.  Toomey,  9  Cal.  77. 

9.  All  proceedings  to  enjoin  judgments  must  issue  from  the  Court  haying 
the  control  of  such  judgments.    Ja. 

10.  Courts  haye  no  power  to  interfere  with  the  judgments  and  decrees  of 
otiKr  Courts  of  concurrent  jurisdiction.    Anthony  y.  Dunlap,  8  Cal.  26. 

11.  The  only  case  in  whidi  it  will  be  allowed  is  where  the  Court  in  which 
tike  action  is  pending  is  unable,  by  reason  of  its  jurisdiction,  to  afford  the 
idief  sou^t.    Id. 

12.  The  only  exception  to  the  rule  is  where  the  Court  in  which  the  action 
or  proceeding  ispending  is  unable,  by  reason  of  its  jurisdiction,  to  afford  the 
rehdT  sought.  Where  seyeral  fraudulent  judgments  are  confessed  in  seyeral 
Coorts,  it  would  not  be  necessary  for  a  creditor  to  bring  a  dilferent  suit  in 
each  different  Court.    Uhlf elder  y.  Levy,  9  Cal.  607. 

13.  Bo^  where  the  prorisions  of  the  Code  require  the  action  to  be  tried  in  a 
porticQlar  county,  there  would  be  an  exception,  as  the  positiye  proyision  of 
the  statute  must  be  carried  out    Id, 

U.  The  Sapreme  Court  has  no  power  to  grant  an  injunction  pending  an 
appeal.    Hicks  y.  Michad,  15  Cal.  107. 

15.  A  State  Court  cannot  enjoin  the  proceedings  of  a  Federal  Court  Phebm 
y.  AitttA,  8  Cal.  5'iO. 

16.  Geaerally. — There  is  no  occasion  that  the  plaintiff  should  first 
establish  his  title  at  law  before  he  can  obtain  the  injunction,  when  the  ayer^ 
ment  of  his  right  in  the  complaint  is  admitted  by  demurrer.  Tuolumne  Wd- 
ier  Co,  y.  Chapman,  8  Cal.  392. 

17.  (^fury:  whether  a  tax-payer  can  interfere  by  injunction  to  restrain  the 
perfonnanoe  of  a  ministerial  duty  cast  upon  puolic  officers  by  law,  merely 
upon  the  ground  that  the  effect,  at  some  future  time,  if  certain  other  things 
he  done,  might  be  to  subject  his  property  to  taxation?  PaUison  y.  Board  of 
Supervisors  of  Tuba  County,  13  Cal.  175. 

18.  Whether  eauity  will  enforce  the  specific  performance  of  a  contract  de- 
pends not  upon  we  character  of  the  property  inyolyed,  as  whether  it  be  real 
or  personal,  but  upon  the  inadequate  remedy  afforded  by  a  reooyery  of  dam- 
ages in  an  action  at  law .    Duff  y.  Fisher,  15  Cal.  375. 

19.  To  authorize  the  interposition  of  a  Court  of  Chancery  to  eqjoin  a  judg- 
ment at  law,  on  the  ground  of  newly  discoyered  facts,  the  proceeding  must 
be  taken  by  the  defendant  in  the  judgment  at  law.  Mufforar.  Cohn,  18  Cal. 
42. 

l20.  An  action  on  the  case  will  not  Ue  for  improperly  suing  out  an  injune- 
tion,  nnless  it  is  charged  in  the  declaration  as  an  abuse  of  the  process  of 
Conrt  throng  malice,  and  without  probable  cause.  Bobinson  y.  KsUum,  6 
vai.  imtv. 

21.  If  the  act  complained  of  is  destitute  of  these  elements,  the  remedy  of 
the  injnied  party  is  on  the  injunction  bond.    Id, 
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§  112.   When  it  may  be  granted. 

An  injunction  may  be  granted  in  the  following  cases  : 

1st.  When  it  shall  appear  by  the  complaint  that  the  plain- 
tiflF  is  entitled  to  the  relief  demanded,  and  such  relief,  or  any 
part  thereof,  consists  in  restraining  the  commission  or  con- 
tinuance of  the  act  complained  of,  either  for  a  limited  period 
or  perpetually : 

2d.  When  it  shall  appear  by  the  complaint  or  affidavit  that 
the  commission  or  continuance  of  some  act  during  the  litiga- 
tion would  produce  great  or  irreparable  injury  to  the  plaintiff: 

3d.  When  it  shsdl  appear  during  the  litigation  that  the  de- 
fendant is  doing,  or  threatens,  or  is  about  to  do,  or  is  procur- 
ing or  suffering  to  be  done,  some  act  in  violation  of  the  plain- 
tiff's rights,  respecting  the  subject  of  the  action,  and  tending 
to  render  the  judgment  ineffectual. 

N.  Y.  Code,  $  219;  Abb.  Forms,  651-^58;  Complaint,  see  ante,  $  39,  note  No. 
2il-264. 

1.  FixBt  Bubdivisloii-— X^JTinction,  'veben  it  wffl  be  granted. — ^Wben 
one  has  an  outstanding  deed  which  improperly  clouds  the  title  of  the  true 
owner,  on  the  application  of  the  latter,  chancery  will  order  such  deed  to  be 
canceled  and  annulled:'    SfiaUuck  y.  Carson,  2  Gal.  589. 

2.  So  chancery,  on  like  application,  will  interfere  and  prevent  a  sale,  and 
the  consequent  execution  of  an  improper  deed.    Id, 

5.  Where  the  petition  set  forth  a  lease  and  contract  to  pay  in  kind,  a 
refusal  to  pay  rent,  and  an  allegation  of  removing  the  crop  with  intent  to 
defraud  the  plaintiff  of  his  rent,  and  a  prayer  for  an  injimction:  Hdd,  tiiat 
the  injunction  could  not  issue,  unless  plaintiff  averred  me  insolvency  of  de- 

^    fendant,  and  an  inability  to  make  the  rent  on  attachment  or  execution. 
Gregory  v.  ffay,  3  Cal.  334. 

4.  A  sheriff  may  be  enjoined  from  selling  real  property  belonging  to  the 
wife,  under  an  execution  against  the  husband.  Alverson  v.  Jones  and  Bogardys, 
10  Cal.  9. 

6.  Such  a  sale  would  be  a  cloud  upon  the  wife's  title  to  the  property,  as  the 
deed  of  the  sheriff  would  convey  to  the  purchaser  Aprimajucie  title,  which 
she  would  have  to  overcome  by  proof.    Id. 

6.  That  portion  of  an  act  prescribing  that  no  injunction  shall  be  issued 
against  the  commissioners  appointed  for  the  sale  of  the  State  interest  within 
the  water  hne,  is  invalid.  Cniy  v.  Hennance,  5  Gal.  73;  Stom  v.  SlkinSj  24  Id. 
127. 

7.  A  Court  of  e€[uity  wiU  take  iurisdiction  of  a  bill  for  an  injunction,  filed 
by  attaching  creditors  of  an  insolvent,  to  restrain  proceeding}  on  execution 
against  the  property  attached  under  a  judgment  a^nunst  the  debtor,  in  faTor 
ox  another.  aUeged  to  have  been  obtained  by  fraud,  where  all  the  mateziBl 
aUegationa  of  the  bill,  except  fhrad,  are  admitted.  J9evneman  v.  I)annaU>erg, 
6  CaL  376. 

8.  It  Mrould  be  requiring  the  creditors  to  do  a  vain  act  to  compel  them  to 
await  their  judgment  at  law  and  a  return  of  execution,  when  it  is  admitt^ 
that  the  only  effect  would  be  a  return  of  nulla  bona,  and  the  property  attached 
would,  in  the  mean  time,  have  passed  to  innocent  purchasers  on  execution 
sale  under  the  judgment.    Id. 

9.  A  ferry  owner,  prevented  from  obtaining  a  renewal  of  his  license,  either 
by  the  inCompetenejr  or  refusal  of  the  supervisors  to  ^Mst  in  the  premises,  has 
a  right  to  an  mjunotion  to  restrain  another  party  from  running  a  ferry  under 
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n  fllml  Uoeiwe  gi«iiied  by  Uie  Coantj  Judge,  witUn  a  mile  of  Am  fiml 
filiUidi6d  ferry.    Chard  t.  &me,  7  GaL  117. 

10.  Wbete  hasband  and  wife  ezeoate  a  ooiiTeyaaoe  of  flieir  homeatoad, 
fduch  the  hnaband  deUyera  to  the  pwofaaaer  before  the  iraiohase  money 
fterafor  is  paid,  which  is  afterward  fraiidnlenily  attached,  in  a  suit  brcmhl 
Ij  the  real  thongfa  not  ostensible  pnrohaser,  aeainst  the  hasband  alone :  Judd^ 
Aat  eqnity  will  compel  a  cancellation  of  the  deed  so  obtained.  StiU  ▼.  iSflnm- 
ders,8CaL98L 

IL  A  ooraplaint  alleging  that  plalntiib  had,  for  a  long  time,  conTsyed 
vit«  ikom  s  streun,  for  nnninff  purposes,  by  ineans  of  a  dtteh,  and  had  thna 
ieq[!iiTed  a  prior  ri^t  to  the  enioyment  and  nse  of  the  water,  and  were  in  the 
peaeeable  poeaeaaion  thereof  when  defendants  wrongfolly  diyerted  the  same, 
ind  depriTed  plaintiffii  thereof,  and  were  continning  so  to  do,  is  snfflcient  to 
naintam  a  prayer  for  an  ii^nnction.  Tuohmm$  Wahr  Co.  t.  C^pman,  8  CaL 
391 

18.  Ko  eqnitable  remedy  can  be  had  for  a  mere  past  diyersion  of  a  water- 
eoone;  bat  when  the  iojoiy  is  oontinaing,  relief  may  appropriately  be  son^ft 
ineqii%.    Id. 

IS.  When  s  party  has  given  a  promissory  note,  and  the  payee  assigns  the 
note,  wilhoot  reoonrse,  after  matority,  and  soit  is  broaght  apon  the  note  by 
fliB  assignee,  the  maker  then  files  his  bill  against  the  assignor  and  assignee^ 
lOflgiag  fraod  in  obtainiiur  the  note,  and  praying  for  an  injanction,  and  thai 
tte  note  be  canceled:  Held,  that  the  case  was  a  proper  one  for  eqnitable 
idief,  and  the  miUcer  had  the  right  to  haye  the  note  canceled,  so  as  to  preyenft 
fntoe  htigi^on.    Ihmingo  y.  detman,  9  Gal.  97. 

14.  The  ii|^  of  a  party  to  enjoin  a  sale  of  his  property  for  another's  debt 
ii  Bot  denied,  and  ia  supported  by  seyeral  decisions  of  the  Supreme  Court. 
SiOam  y.  O'iVM,  10  Gal.  294;  librd  y.  Bigby,  Id,  449. 

U.  Tiie  riffht  of  homestead  haying  once  attached,  and  not  haying  heem 
tlitnated,  a  deed  flrom  the  sheriff,  nnder  an  execution  against  the  hnaband« 
VMld  be  s  dond  upon  the  title,  and  preyent  the  firee  alienation  of  the  prop* 
fl^  by  the  hnsbana  and  wife.    Dunn  y.  Tbger,  1  Gal.  347. 

ra.  A.  leased  ftimitiire  to  B.;  daring  the  lease,  F.  bought  ilie  fdmitore  of 
A.,  B.  ranaining  in  poasession  and  acknowledging  F.'s  title.  J.,  sherifT, 
Mng  an  ezecntion  in  fayor  of  B.  and  against  A.,  leyied  on  the  fbniitore  aa 
ft»  property  of  A.  F.  therenpon  filed  his  bill  to  enjoin  the  sale.  BcU,  that 
&•  nmedy  by  injondion  is  proper,  as  it  is  the  only  speedy,  adeanate  and 
UnnbaRuaed  rcnnedy  the  lessor  has  to  yindicate  his  righta  ForoY,  BUgfrn 
MdihstislOGal.  449. 

n.  The  joriediotion  of  a  Court  to  enioin  a  sale  of  real  estate  is  oo-extenaiye 
^  its  jurisdiction  to  set  aside^  and  order  to  be  canceled,  a  deed  of  such 
pnpeity.  It  ia  not  necessary  for  its  assertion  in  the  latter  case  that  the  deed 
<mld  De  operatiye,  if  soifered  to  remain  uncanceled,  to  pass  the  title,  or 
ft>t  ^  defense  to  the  deed  should  rest  in  extrinsic  eyidence,  liable  to  loas, 
or  he  arailabie  only  in  equity.  It  is  sufficient  to  call  into  exereise  the  iuria- 
Mea  of  the  Court,  that  the  deed  casts  a  doud  oyer  the  title  of  the  plamtifr. 
AiiBfiieh  ease  Uie  Court  will  remoye  the  doud,  by  directing  the  caneellatioa 
^  fhe  deed,  so  it  will  interfere  to  preyent  a  sale  fkom  which  a  conyeyanoa 
OMliag  stash  a  doud  must  resalt.    Ptofey  y.  Huggim,  15  Cal.  137. 

1&  li.  conyeya  real  property  by  deed  to  the  wife  of  M.  for  $4,000,  which  nia 
h  recited  in  the  deed  as  the  consideration.  Sabsequently  M.  and  wifo  oonyer, 
BT  their  jofait  deed,  the  property  to  plaintiit;  for  the  consideration  recited  therem 
« tiJM,  This  deed  was  acknowledged  by  both  husband  and  wiib,  and  on  the 
•ckaowledgement  two  certificates  were  indorsed  by  the  notary,  both  of  which 
^  Boillelent  ia  form  aa  to  the  aeknowledament  of  the  hnaband,  but  only  one 
7  j>wn  was  soflldent  as  to  the  acknowledgement  of  the  wlfa :  the  other  waa 
"Mre.  The  deed  waa  recorded  with  the  defeotiye  certificate,  the  other  befaiff 
^"^tted.  Later  still,  defendants,  IL  and  H.,  recoyered  judgment  against  M., 
Jwch  was  duly  docketed,  and  became,  ftom  the  time  of  its  docketlBg,  a  lien  on 
vjnperU  in  the  eouBty  in  wUoh  waa  dtoated  the  properly  embneed  in  the 
{*M  tnm  L.  to  M.  and  wilb.  Upon  this  judgment  execution  waa  isaned,  placed 
■thi  hands  offha  iberiflE;  wba  levied  it  on  the  property  hi  said  deed,  and  adyar- 
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lk»e  for  fltAeftQihe  right,  title  and  interest  wldcbM.  bad  therein  si  tlie  tine 
said  jadgui^nt  became  a  lien,  etc.  PlaintilTflles  his  bill  to  eivjoin  this  sale.  BeU^ 
that  mn  Huj^il^dGxm  lies ;  that  the  property  acquired  under  the  deed  from  L.  lo 
tfae-'wlfttibf^,  t»eeanie  eommnnity  property,  and  as  such  was  subject  to  the  sh> 
■el^nte  dh^<i|iiti6B  of  the  husband,  and  passed  in  full  title  to  plaintiff  under  tk» 
dsedjto  hifo'v , /cl. 

>19.-T^e  tru^  tM  by  vhieh  the  question  whether  a  deed  would  cast  a  deal 
upon  the  title  of  the  plaintiff  may  be  determined  is  tills :  Would  the  owner  of  tk» 
^roperty,in>^  action  of  ^ectment  brought  by  the  adverse  party, founded  upoa 
the  dded,  b^irequired  to  otfer  eyidence  to  defeat  a  recoyery  ?  If  such  proof 
would  btfiolfesiMry^  the  cloud  would  exist ;  otherwise  not    id. 

20.  CltfitAljipoltL  litlM.— See  further  BamacM  v.  FvUar,  28  GaL  38 ;  Utomf^ 
$QnY,  lAffici4^  GaL  189 ;  see  ar4e,  Nos.  1,  4, 5  ;  pod.  No.  27. 

21.  Puuiii^  are  owners  of  mining  claims  located  in  tne  bed  of  a  creek,  and 
defencl^ta.,4]|wn  claims  situated  on  a  hill  in  theyicinity.  The  reflise  matter 
washed  Ir4>in  defendants'  daim  is  deposited  on  plaintiflh'  claims,  to  such  an  ex- 
tent as  to  r^lner  the  working  of  them  impracticable.  PlaluHflh'  claims  wen 
first  located,  i^od  are  valuable  only  for  the  gold  they  contain.  Hdd,  that  plain-' 
tiflb  are  entftli^  to  damages  for  the  injuries  done  their  claims  by  such  deposit, 
and  to  ^,  iiyuQtion  against  the  same  in  future ;  that  the  einoyment  of  tbeir 
(^laims  lies'lAvtbe  use  necessary  to  obtain  the  gold,  and  that  to  mtermpt  this  am 
Uxto  take  awaytte  opportunity  to  ei^oy,  and  defeat  the  object  for  which  they 
were  locAtf<l  and  taken' possession  of.    Logan  y.  IHsocU^  19  Gal.  623. 

IKI.  Ii^unctidn  is  the  proper  remedy  to  stay  a  threatened  Itguiy  to  axig^ 
ofvway.    ma^ y.  Pfeiffer,  22  Gal.  485. 

.  23.  TEk^  penslruction  of  a  reservoir  across  the  bed  of  a  ravine,  for  the  pn^ 
pose  of  collecting  the  water  flowing  down  the  same,  to  be  used  in  irrigating  a 
garden  jp^fa|i|  trees,  give  the  party  constructing  the  aame  a  .vested  right  ol 
j^operiahtn  1^9  reservoir,  and  the  right  to  have  the  water  flow  into  the  ssmb 
of  wJ^^li^^cannot  be  divested  by  persons  subsequenUy  entering  for  mining 
purposes,  and  a  Court  of.  e«[uitv  will  eigoin  miners  thus  entering  from  vojai^. 
mg  the  res^oir,  or  diverting  the  water  therefrom.    RupUiy  v.  WMi,  23  CtX. 

.  ^,  Where  4|ie  statute,  under  which  proceedings  for  the  condemaatien  4 
land  fpr  rqald  purpose  » taken,  is  uncoikstitutional,  or  its  provisions  are  not 
atrtotly  pwsu^d,  or  notice  is  not  given  to  the  owner  of  the  land,  or  the  oom- 
pensatipnMnot  tendered  to  him,  a  perpetual  injunction  against  opening  the 
ibad  will  be  granted.    Curran  v.  ShaJtiwck,  24  Gal.  431. 

23.' A  l^>V^*i  injunction  against  opening  a  road«  under  prooeedlngs  wUck 
hcvebseii  tak^in,  does  not  prevent  laying  out  a  road  at  any  iiiture  tune, of« 
the  ^smeland,  whenever  the  proper  steps  are  taken  to  acquire  the  right  ef  wsyr 
a|id  ihe^fiaht  JiMis  been  secured.    Id.  ^ 

,  26,  >p  uvun^jtion  will  be  granted,  at  the  suit  of  the  mortgagee  of  real  prop* 
ertyy-tor^stcMn  the  commission  of  waste  upon  the  mortgaged  premises ;  bat  bt*. 
fOT«!Jt  J|  gi^anted,  it  must  be  made  to  appear  that  the  commission  of  the  thrash 
^oied,  WMle^  wfll  materially  impair  the  value  of  the  mortgaged  property,  ao  m  t», 
reader  it  inadequate  toeuri^  for  the  mortgaged  debt,  and  tliat  the  defeodtotif 
are  insolvent,  or  unable  to  respond  hi  damages  for  the  threatened  injury.  Bfk^ 
<nso»v« -Russet;  e<  dZ.,  24  Gal.  473. 

'  *^7.  A  sale  by  a  sheriff  of  real  estate,  upon  an  execution,  against  the  grantor, 
w(Il,  even  if  itot  effectual  to  i>a8s  the  titie  to  the  purchase,  create  a  doubt  as  ta. 
toe  validity  oi  the  grantee's  title,  and  cast  a  cloud  open  it,  and  the  graotee  ca9 
maintain^'v^ltlon  to  enjoin  the  sale.    En^and  v.  Lewis  et  oL,  25  Gu.  357. 

.^  One  who  is  (he  owner  of  land,  and  in  possession  of  the  same,  is  not  eati* 
iki^to  an  iHipnetion  to  restrain  a  aheriff  from  executUic  a  writ  of  restitotioSf 
Is^uidd  on  a  judgment,  rendered  against  tliird  parties,  to  which  judgaeat  IM 
I^aintiff  h:  n  stnsiq^r.    TMa  v.  SOis  e<  ol.,  26  GaL  516. 

29.  TbnUitmn  v.  JRvbio,  16  GaL  202 ;  disapproved  of  by  Gurrey,  J.    Jd.        ' 

'  M.'ln  an  aoticfn  brought.by  the  State  to  proeure  the  cancellation  of  a  P*^^ 
te  land  Isold  without  authority  of  law,  where  the  person  claiming  under  tbij 
p«kentisengngedinrenevlngmhierailrom  the  land,  the  State  is  entitied  to  ait 
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toil^oii  nptra^iflif  tbe  defendant  fironi  ramoFing  tlie  8uiie»  Ptopfe  y.  Jlbr- 
m,  26  Cal.  S52.  .....  r  . . 

3i.  Wliere  a  bill  is  filed,  by  the  people,  on  the  relation  of  the  Attoiney-General^ 
fp  eojoin  the  State  Treasoiec  from  paying  money  out  of  the  Treaaiiry>  on  the 
pWMi  of  the  nnconstitationality  of  the  act  direpting  the  Treasorer  to  make  tlia 
^ment,  and  the  Court,  on  the  final  trial,  deny  the  ugunction,  the  jadgment  de- 
nbg  the  injunction  should  not  contain  a  olaose  a^judffing  and  decreeing  that 
m  Ireasarer  pay  oyer  the  money  as  required  by  the  law.  FeopU  ▼.  PooAeoOt 
n  Oil.  227. 

S2.. Courts  of  eqnify  may  restrain  the  commission  of  a  tresspass  aboui  to  be 
ttnuidtted,  by  taking. down  fences  and  opening  a  road  through  the  plaintiff's 
lisd,  in  pnrsuaaoe  of  an  order  of  the  Boanl  of  Sapervisors,  prematarely  nnde. 
tfrvifiy  T,  JPurftKO,  31  CaL  40$.    See  post,  No.  96-38 ;  ifoors  t.  Jfosraii,  S» 

S3.  If  plaintiff  prevail  in  an  action  to  quiet  title,  a  decree  inserted  in  the  jodg^ 
Bwt  enjoining  defendant  from  making  any  ftirther  contest  on  plaintiff's  titk, 
fren  if  not  strictly  correct,  does  not  hgnie  defendant  Such  decree  dees  not 
Kednde  defendant  from  availing  himself  of  an  after  acquired  title.  Beed  v« 
(Udengood,  32  G^.  109. 

81  Beoond  matodMakm^  Imnpewible  Julnry^— Where  premises  containing 
I^NMits  Off  gold  are  held  under  a  patent  from  the  United  States,  an  injuno- 
lirmlies  to  prerent  miners  from  excavating  ditches,  digging  up  the  soil,  and 
iooding  a  portion  of  the  premises  for  the  purpose  of  extracting  che  gold.  Bogg$ 
T. Mened  ifining Co.,  14  Cal.  370;  Henahaw v.  Clark,  1  Csl~&i. 

36.  Wlterethe  plaintiff  pretends  no  title  to  the  soil,  bntonly  to  a  franchise, 
Idsof  the  reftl^  oaa  won  no  irreparable  damage,  or  throw  a  clood  on  his 
lilis.    IkWiU  Y.  Bay»,  2  Cal.  463. 

9S.  A  writ  oi  injunction  will  He,  to  restrain  trespass  in  entering  npon  a 
■Jswug  daim,  and  removing  auriferous  quarts  fhxn  it,  where  the  injury 
teatens  to  be  continnoua  and  irreparable.  It  comports  more  with  justice  to 
Mb  parties  to  restrain  the  trespass  than  to  leave  the  plaintiff  to  his  remedy 
stlsv.    Mkreed  IRnbig^Co,  v  .Frtmmt,  7  Cal.  317. 

37.  The  removal  of  gold  from  a  mine  is  emphatically  taking  away  the  en- 
ttNsabstatioe  of  the  estate,  and  comes  within  that  oJass  of  tre^ass  in  which 
ffcjwirtyins  sx«  now  universally  granted.    Id, 

38.  An  injunction  wiU  not  be  granted  in  aid  of  an  action  of  trespass,  nn- 
km  il  appear  that  the  injury  will  be  irreparable  and  cannot  be  compensated 
is  ds^m.     Waldnm  v.  Marsh,  6  Cal.  119. 

33.  whese  m  bill  avers  that  the  plaititiffin  are  the  owners  and  in  possession 
tf  a  tcset  of  land;  that  defendants  are  insolvent,  and  threaten  to,  and  will, 
<tter  upon  SMd  land,  and  by  excavations,  embankments,  and  divertinp^  valu* 
•UsspiingB  and  streams  thereon,  despoil  it  of  the  substance  of  the  mherit- 
nse,  and  ersato  a  olond  npon  plaintiifs  titie,  injunction  hes.  Bendey  v*  TkB 
JfanUiXoto  Water  Co.,  13  Cal.  306. 

43.  Where  premises  containing  deposits  of  gold  are  held  xmder  a  patent 
Inhi  the  United  States,  an  iojundion  lies  to  prevent  miners  from  excavating 
tUbm,  digging  up  the  soil,  and  flooding  a  portion  of  the  premises,  for  the 
larpoae  ofextracting  the  gold.  Henshaw  v.  Clark,  <xnd  one  hxmdred  and  ihrm 
caUmsMn,  14  CU.  4£5. 

41.  Plaintiff  takes  up  two  hnndred  and  twelve  acres  of  land  under  the  Pos* 
wtmorj  Act  of  this  State,  incloses  it,  and  plants  it  with  fruit  and  ornamental 
iNSi  and  shmbbeiy .  Defendante  enter  npon  a  portion  of  the  tract  for  -mining 
porposea,  dig  up  cmd  destroy  the  trees  and  shrubbery,  and  threaten  to  con- 
tiaoM  soiii  trqroassca  claiming  the  rightso  to  do  by  paying  to  plalntiffi  the 
~  le  of  the  trees,  etc.    Plaintiffs 


■oney  value  of  the  trees,  etc.    Plaintiff  sued  for  damages  for  the 

and  asks  a  pespetnal  injtEttotion  against  fhture  trespasses---verdictt 


We  the  jury  award  the  plaintiff  forty-two  dollars  damages."    Jndpient  ac* 
Ij— tike  Court  reftudng  to  peipetnato  the  injunction.    Plaintiff  had  re- 
ft siiulir  verdift  in.  a  iprevions  suit.  Wd,  that  the  verdict  is  eondn* 
of  the  rights  of  the  parties,  and  that  perpetual  iiyunctiaii  against  the 
yspssano  should  issue;  that,  tl^  nature  9f  the  prpperfy,  destroye^l, .  s|id 
mafeMiodlo'be destroyed,  is  such  that  the  injtury  is  irreparable;  that  plaintiK 
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It  not  bonikcl  to  take  the  mere  money  value  of  tlie  trees,  aa  ftbej  may  ]m)mh 
a  peoQiUar  Talne  to  him.    Daubentpeck  t.  Orear,  18  Oal.  443. 

42.  An  action  will  lie  to  enjoin  a  threatened  trespase  on  land,  where  tiie  tret- 
paoB,  if  committed,  wonld  destroy  the  snhstance  of  the  land,  which  conld  not  be 
specifically  replaced.  Moan  t.  JfiMsim,  82  GaL  590.  [See  authorities  Ihenii 
dted.] 

421.  Iignnction  when  plaintiff  hi  in  possession.  An  li^anction  lies  to  reitnli 
a  threatened  iignry  to  real  properlr,  in  the  natare  of  a  waste,  even  if  the  pli» 
tiff  hi  in  possession  of  the  land.    id. 

^  44.  An  i^jonctlon  ought  not  to  he  granted,  unless  equitable  ciroumstaDoei, 
heyond  the  mere  allegation  of  irreparable  ii^ury.  be  shown — sa  insolyeney,  in- 
pediments  to  a  Judgment  at  law,  or  to  adequate  le«al  relief,  or  a  threatsned  d»* 
sferuction  of  the  property,  or  the  like.    BurmU  y.  WhUesidea,  13  Gal.  156. 

45.  Gutting,  destroying,  or  remoWng  growing  timber,  is  sufficient  ground  ftr 
an  injunction,  without  any  allegation  of  insoWency.  Naiotna  Waier  md  Mimf 
Co.  y.  Ckwkk^  14  Gal.  644. 

46.  Wastes  l^Junotion  to  restxaln. — An  injunction  lies  to  restrain  tfaietteiied 
injury  to  real  property,  In  the  nature  of  a  waste,  even  if  the  plaintiff  is  in  the 
possession  of  the  land.    Moore  t.  Masnfd,  32  Gal.  690. 

47.  In  cases  of  waste,  if  anytiilng  hi  about  to  be  abstracted  fh>m  tibe  had 
which  cannot  be  restored  in  apecU,  It  is  no  objection  to  the  injunction  that  ttB 
party  making  it  may  possibly  recover  what  others  may  deem  an  equivalent  hi 
money.    Micks  v.  Michad,  15  Gal.  107. 

48.  Against  the  cutting  of  timber  the  owner  of  real  property  is  entttied  to  tin 
preventive  remedy  of  injunction.  Whilst  the  timber  is  growing,  it  is  part  of 
me  realty,  and  its  destruction  constitutes  that  kind  of  waste,  the  oommisBiofn  oC 
which  a  Court  of  equitv  will,  upon  petition,  restrain.  When  once  cut,  the  clM^ 
acter  of  the  property  Is  changed ;  it  has  ceased  to  be  a  part  of  tlie  lealtj,  and 
has  become  personalty,  but  its  title  is  not  changed,  it  belongs  to  the  ewMr 
of  the  land  as  much  afterwards  as  previously,  and  he  may  pursue  it  Into  wiiats* 
soever  hands  it  goes,  and  hi  entitled  to  all  tbe  remedies  for  its  recovery  wbidi 
the  law  affords  for  the  recovery  of  anv  other  personal  property  wrongAillj 
taken  or  detained  flrom  its  owner.  And  u  he  cannot  find  the  property  to  enforee 
its  specific  return,  he  may  waive  the  wrong  committed  in  its  removal  and  sse, 
and  sue  for  the  value  as  upon  an  implied  contract  of  sale.  BaUeck  v.  MiaVt 
16  Cal.  574. 

49.  After  a  decree  foreclosing  a  mortgage,  the  mortgagor  in  possession  ii  not, 
until  a  sale  hi  made  under  the  decree,  accountable,  eimer  for  rents,  or  Ibr  lua 
and  occupation,  and  is  subject  to  no  llablli^,  except  that  he  may  be  restnhied 
from  the  commission  of  waste.  WkUney  v.  AUm^  21  Gal.  233 :  BobiMon  v.  A»- 
seS,  24  Gal.  473. 

50.  In  an  action  for  a  trespass  upon  a  mining  claim  where  the  comptahrt 
avers  that  defendants  are  working  upon  and  extract  the  minend  from  tks 
claim,  and  prays  for,  perpetual  injunction,  and  the  answer  admits  the  entiT  sad 
work,  and  takes  issue  upon  the  tities ;  if  tiie  jury  to  whom  the  issue  of  titlsii 
submitted  finds  in  Ihvor  of  the  plaintira,  it  is  the  duty  of  the  Gourt  to  deaee  ths 
equitable  relief  sous^t,  and  enjoin  defendants  ttom  future  trespasBSB.  Ji> 
Lmghlmv. KeBy,  22GaL 211. 

51.  An  injunction  to  stay  waste  will  not  be  granted  where  the  plaintiff  doM 
not  show  that  he  hi  entitled  to  the  revendon.  Pemfe  d  al.  v.  Mandm  d  a{., 
Get.  T.  1867. 

52.  A  purchaser  of  standing  timber  cannot  obtain  an  injunction  to  stay  ws^ 
committed  by  the  outtfaig  of  the  timl>er:  1st,  because  as  to  him'thecattfaKof 
the  timber  is  no  waste,  ndtlier  the  remainder  in  fee  simple  nor  hi  fee  tall  b«ng 
vested  in  him;  2d,  because  being  a  mere  purchaser  of  me  timber,  he  bss  sde* 

fuate  relief  at  law,  if  it  does  not  appear  tnat  tiie  defendants  are  inespoiM^ 
lardff  V.  Dimoon  et  oL,  April  T.  1866. 

5Sw  Injunctions  to  restndn  injuriea  in  the  natare  of  waste  diould  not  be  h* 
sued  before  the  hearing  on  the  merits,  except  in  cases  of  urgent  neoesrity,  ^ 
mok»  V.  ifidWMt,  15  cSa.  107. 

64  Whan  It  will  not  lie  to  iMtndii  tlio  liiforo«ii«nt  of  Jvdgmsiil^ 
mQm  ludor  osnouHoiM^  oto. 
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'  M.  ATBodoT  of  real  Mtete  made  a  oooTeyaace  of  it  to  the  rendee,  leayiBg  a 
ItUnea  of  tlio  purchase  money  wipaid.  The  vendee  afterwards  Biortg^aged  the 
mae  property  to  a  thfard  person,  who  knew  of  the  vendor's  claim  for  nnp£ld  por- 
flhaw  money.  Tlie  vendor  brought  an  actton  at  law  against  the  vendee,  obtained 
Jadgment  for  the  balance  dne,  issaed  execution,  and  sold  the  interest  of  the 
teodee  in  the  property.  Tlie  mortgagee  afterwards  foreclosed  his  mortgage, 
lad  was  ainrnt  to  sell  the  property.  The  purchaser  at  the  previous  sale  obt^ned 
m  fajoictlon  to  atav  the  Me,  which  was  afterwards  dissolved  by  the  €k>urt,  on 
the  gronnd  that  he  had  purchased  merely  the  vendee's  equity  of'^redemptlon,  as 
the  mle  was  subject  to  the  rights  of  thefmortgagee.  £aU,  that  this  judgment  of 
fte  Oourt  below  was  correct,  and  tlmt  tlie  dum  of  the  purchaser  to  be  snbro- 
gidied  to  the  emiilable  lien  of  the  vendor,  if  available  at  all,  must  be  asserted  in 
SKparate  equitable  action.    JUUn  v.  Phdps,  4  Gal.  26<. 

66.  An  injunction  will  not  lie  to  restrain  the  collection  of  a  judgment 
agunst  the  plaintiif,  on  the  ground  that  the  judgment  was  for  a  balance  of 
poiehsse  money  of  land  under  covenant  for  a  good  titlci  while  in  foot  the 
l^antor  had  no  title,  as  long  as  the  jrarohaser  a^nst  whom  the  judgment 
las  taken,  and  who  seeks  to  enjoin  it,  remains  in  possession.  Jackaon  v. 
JbrioR,  6  Gal.  187. 

57.  The  fact  that  suit  in  ejectment  has  been  commenced  against  the  judg- 
Beot  debtor  by  the  real  owner  does  not  entitle  him  to  enjoin  the  judgment. 
Ee  can  onlv  avail  himself  of  the  covenants  of  his  jprantor  when  he  hius  been 
stieted,  umeas  he  offers  to  snnrender  the  lands  to  his  grantor. 

58.  Neither  does  the  allegation  that  the  purchaser  (plaintiir  in  equity)  has 
put  TBhiable  improvements  on  the  land,  and  that  he  has  paid  a  portion  of  the 
pmrhsse  money,  and  that  his  grantor  and  judgment  creditor  is  Insolvent  and 
vithout  visible  property,  take  we  case  out  of  U&e  rule.    Id, 

69.  Courts  of  equity  will  not  interfere  to  enjoin  a  judgment  not  manifestlT 
mag,  simply  because  of  a  defect  in  the  evidence.    Pico  v.  SwmA^  6  Gal.  294. 

tt.  Where  a  party  failed  to  obtain  the  proper  oertiflcate  of  the  referee,  re- 
tjmg  on  the  verbal  assurance  of  the  attorney  on  the  other  side  that  he  would 
agiee  to  a  statenient,  such  party  cannot  be  considered  free  from  fault  and 
icsH^uiee,  and  he  is  not  in  a  position  to  invoke  the  aid  of  a  Gourt  of  Equity 
Id  sDjoin  a  judgment  obtained  against  him.    Phdps  v.  Peabody,  7  Gal.  50. 

ftL  Courts  of  Equity  will  only  interfere  to  enjoin  a  judgxuent  at  law  ren- 
teed  i^piinBt  a  party  by  reason  of  fraud  or  accident,  unmixed  with  any  fault 
«  negtonoe  of  himself  or  his  agents.    Id. 

tt.  where  a  verdict  has  been  obtained  at  law  against  a  defendant,  and  he 
km  negjteeted  to  apply  for  a  new  trial  within  the  time  appointed  b]^  the  proper 
Cout  m  law,  Courts  of  equity  will  not  entertain  a  bill  for  an  injunction  on 
flie  ground  that  the  original  demand  was  unconscientious.  Id. 
,  €3.  If  a  party  entexs  judgment  for  too  much,  or  before  the  whole  amount 
k  ^Be,  it  is  not  conclusive,  but  only  prinva  fade  evidence  of  fraud  to  avoid 
Ihe  lodgment.    PoiricA;  v.  ifoiUader,  13  Gal.  442,  overruling  Tac^  v.  Joaqphson, 

64.  An  ii^junction  will  not  be  sustained  to  stay  proceedings  under  a  judgment 
tWoed  by  neglect  of  a  party  or  counsel,  where,  if  the  neglect  were  excusa- 
lils,  ftiU  refief  might  have  beeoi  had  on  motion  in  the  original  action.  3or- 
Wt.  TkomUm,  12  GaL  440. 

65.  To  obtain  the  aid  of  chancery  to  vacate  a  judgment,  a  party  must  show 
ttithe  has  exhausted  all  proper  diligence  to  defend  in  the  suit  in  which 
Wpnat  was  rendered.    MUUJueY.  BcSner,  13  GaL  304. 

8(.  The  improper  issuance  of  a  second  execution  is  no  ground  for  equita* 
Ha  interfiBrenoe.  Such  irregularities  must  be  corrected  by  the  Gourt  issuing 
Ihavrit    Sparks  Y.Dekt  duerra,  14  Gal.  108. 

67.  k  defendant  having  no  defense  to  an  action,  cannot  go  into  equity  and 
'■Mcin  a  judgment  by  deumlt,  on  the  ground  that  the  sherm's  return  of  ser- 
lioe  on  him  is  false,  and  that  in  fact  he  had  no  notice  of  the  proceeding. 
frvoryj.  JPbrd,  14  Gal.  141;  Gibbons  v.  ScoU,  15  Id.  286;  Logan  v.  HtUegass,  16 
U.a03. 

68.  If  a  judgment  by  default  be  void  because  entered  by  the  clerk,  without 
^^i^bority,  that  fiact  constitates  no  ground  for  equity  to  interfere.    CMpman  v. 

14  Cal.  157. 
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4K^.  Whan  s  par^  motM  for  s  new  trial  and  iirflfl*  he  oiiinol  km,  Hm  «in 
IkctB  go  into  eqnify  to  enjoin  the  judgmeni  zendared.  CoBtae  t.  JMIcr,  M 
GaLaSs. 

70.  Defendant,  aa  ocnoner  and  acting  aheriff,  lefied  on  and  adrerliaed  fi» 
«ale  all  the  ri^t,  title  and  inteieet  of  T.  in  oertain  horaea  and  oatHe  in  Ihi 
handa  of  a  reoeiYer  appointed  in  a  suit  between  J.  and  T.,  aa  partnera.  HM^ 
that  the  plaints  waa  not  entitled  to  an  ii^jimction  TeBtniining.the  aale,  wnhm 
the  injnry  would  be  inepaiable,  and  thia  mnat  appear  by  a  <dear  showing  cf 
plaintuf  'a  right  to  the  property  and  defendant's  inaoWenoy .  More  t.  Ord,  U 
Cal.  a06. 

•  71.  Plaintiff  pnrohaaed  oertain  property  nnder  a  sale  on  a  decree  foreQl(Mi% 
a  mortga^  ezeonted  by  one  Pender,  to  which  decree  all  persons  in  intereit 
were  parties,  among  them  defendants  here.  The  interest  ox  defendants  Wen* 
pie  and  Pender  wais  foreclosed  in  the  usual  form.  Plaintiff  seeks  to  enjoin  a 
■ale  of  tibe  premises  under  a  decree  in  fsTor  of  Wemple  against  Ptender,  ta 
enforce  a  medianio's  lien.  Plaintiff  was  not  a  party  to  the  suit  of  Wempk  t. 
Pender,  and  has  not  yet  cot  a  sheriff's  deed.  Jf((d,  that  injunction  does  no| 
lie;  that  plaintiff  is  but  the  purchaser  of  an  equity,  the  decree  of  foredoeine 
not  cuttinjQf  off  the  rights  of  the  mortgagor,  render;  that  he,  beixig  entitlBd 
to  pbssession  until  the  sheriff's  deed,  and  also  having  the  equity  of  redeno^ 
Hon,  could  dispose  of  this  right,  and  it  might,  under  our  statute,  be  sold  for 
his  debts;  that  if  he  chose  to  recognize  the  validity  of  Wemple's  lien,  cr  its 
enforcement,  or  sale  under  judgment,  plaintiff  cannot  complain,  his  nMt 
not  being  affected  by  the  proceedings,  aa  he  was  not  a  par^.  Maeoviek  t. 
Wempk,  16  Gal.  101 

72.  If  a  judgment  by  default  be  void,  because  of  the  absence  of  the  seal  of 
the  District  Court  to  the  summons  issued  in  the  action  in  which  the  judgment 
was  entered,  or  because  of  a  defect  in  the  certificate  of  the  sheriff  oif  the  ser- 
▼ice  of  summons  and  copy  of  complaint,  or  because  of  iireffularitiee  of  tfa« 
elerk  in  enteriuR  the  judgment,  an  injunction  to  restrain  me  enforcement 
thereof  does  not  lie.    Logan  ▼.  HiUeaaaSt  16  Cal.  200. 

73.  Courts  of  equity  are  ever  ready  to  grant  relief  from  sales  made  npoa 
their,  decrees,  where  there  has  been  irregularitr  in  the  proceedings,  rsa* 
derinff  the  title  defective,  as  well  when  the  purcnaser  or  parties  intereelad 
have  been  misled  by  a  mistake  of  law  as  to  tiie  operation  of  the  decree,  tf 
when  they  have  be^  misled  hy  a  mistake  of  fact  as  to  the  condition  of  tho 
nropertv,  or  the  estate  sold,  provided  application  be  made  to  them  in  soito 
In  which  such  decrees  are  entered,  withm  a  reasonable  time,  and  the  rehaf 
■ought  will  not  operate  to  the  prejudice  of  the  just  rights  of  other&  Qoodh 
noti)  ▼.  Ewer,  16  Gal.  470. 

74.  The  nature  and  extent  of  the  reUef  in  such  caaea  are  matter  reslini 
very  much  in  the  sound  discretion  of  the  Court.  As  a  general  mfe,  the  par- 
chaser  will  be  released  and  a  re-sale  ordered,  or  such  new  or  additional  pro* 
oeedings  directed  as  may  obviate  the  objections  arising  horn  those  oagpuX$ 
taken,  when  the  consequences  of  the  mistake  are  such  that  it  would  oe  in- 
eouitable,  either  to  the  purchaser  or  the  parties,  to  allow  the  sale  to  stand.  Bat 
when  the  relief  is  sought  in  one  action  irom  a  purchase  made  upon  a  mistafa 
of  law  to  the  effect  of  a  decree  rendered  in  another  action,  it  aeems.tiiat  tht 
ordinary  rules  as  to  mistakes  of  law  should  apply,  and  from  aueh  Courts  d 
equity  seldom  relieve.    Id, 

76.  Where,  in  suit  before  a  Justice  of  the  Peace,  defendant  answma,  dii* 
puting  plaintiff's  olaim,.and  afterwards,  on«  day  set  for  trial— plaintiff  belag 
preaent,  but  defendant  absent,  and  no  one  appeariuff  for  him — the  Juatice  rsn- 
ders  judgment  for  plaintiff,  without  evidence  and  '*by  default,"  aa  the  docket 
read4.  Held,  that  if  the  Justice  erred  in  his  jud||^ent^  either  upon  the  neritf 
or  as  to  form,  the  remedy  is  by  appeal,  and  that  such  error  cannot  becorrectecl 
by  bill  in  equity  to  set  aside  the  judgment  and  enjoin  execution  and  aala 
thereon.     Hitnter  v.  HooU,  17  Cal.  418;  Camslock  v.  (Aemms,  19  Id.  77. 

76.  Plaintiff  has  a  deed  of  property  from  H.  and  P.  Subsequently,  H., 
execution  creditor  of  H.  and  P.,  causes  the  sheriff  to  levy  on  the  moflettj. 
Plaintiff  flic*  his  bill  to  restrain  the  sale,  as  casting  a  cloud  on  his  tifl^ 
Court  below  found  phnntiff 's  deed  to  be  in  effect  a  mortgage.  EM,  that  the 
bill  must  be  dismissed;  that  the  purchaser  at  the  sheriff's  sale  would  only 
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tB^aSn  Oa  intemt  of  fhe  jadgmentdBbton,  H.  and  P.;  tbatpliintiff's rights^ 
as  BOE^Bgee,  would  be  mudfeeted  by  the  sale,  and  hence  there  is.  so  neceasity 
for  eqfoity  to  interfere  in  baa  behalf.    Pwrdy  ▼.  Irwin,  18  Gal.  860, 

77.  A  prior  attaching  ereditor,  whose  attachment  haa  been  levied  on  the  per- 
■mal  property  of  the  defendant,  cannot,  after  the  recovery  of  a  judgment,  be 
•^Jemed  fttnn  aeHIng  the  property  attached,  under  exeontion,  at  the  anit  of  a 
Jmnor  attaching  erecutor  not  to  do  ao.  bnt  to  parsae  some  other  coarse,  to  do* 
part  fipoiB  wideh  wonld  reanlt  in  irreparable  mischief  to  the  plalntltfl  Domeo  t. 
heonw,  30  Gal.  114.  .^ 

78.  If  a  judgment  upon  which  an  execution  issues  and  the  execution  itself 
aie  void  upon  their  fiice,  an  injunction  will  not  be  granted  to  restrain  a  sale  of 
property  levied  on  nnder  the  exeontion,  or  the  issuing  of  any  other  execution 
on  Che  judgment    Sanekex  v.  Corrio^a,  81  Gal.  170. 

79.  Ttazea  and  asaeonieiit^Whea  the  collection  will  or  will  not  be  re- 
strained. 

80.  Where  an  assessment  Is  laid  upon  land  in  the  city  of  San  Francisco,  it  is 
not  within  the  province  of  a  Court  to  interfere  and  order  a  sale  of  the  land  by  a 
decree  rendered  in  an  iojanction  suit,  instituted  by  the  owner  of  the  land  for 
the  purpose  of  preventing  a  sale  under  an  ordinance  of  the  city.  Weber  v.  Th4 
CUjf  of  San  Francisco,  I  Ca\,i55, 

81.  It  seems  that  if  the  injunction  bill  had  been  filed  before  the  work  was 
eommenced,  the  Court  would  have  felt  bound  to  inquire  into  the  regularity  of 
the  assessment    Id, 

83.  In  all  cases  involving  simplv  the  question  of  taxation,  the  issue  is  strictly 
one  at  common  law  and  Courts  of  equity  can  take  no  cognizance  thereof ;  and 
in  such  case,  to  grant  an  injunction  is  error.     Minlttm  v.  HqySi  2  Cal.  590. 

84.  The  fact  that  the  assessment  for  State  and  countv  taxes  for  1855-6,  in 
8sn  Francisco  county,  was  not  based  on  the  valuation  of  die  City  Assessor,  as 
required  by  the  act  creating  the  Board  of  Supervisors,  passed  hi.  1851,  Is  not  a 
safficient  ground  for  an  injunction  upon  the  collection  of  the  taxes,  as  the  party 
could  have  appealed  to  the  Board  of  Equalization  if  aggrieveS^  MerriU  v. 
ftrAom,  6  Cal.  41.  7  "^    ., 

85.  An  Injunction  will  not  1^  to  restrain  the  collection  of  taxes  dne^  prop- 
erty unless  it  be  shown  that  the  Injury  resulting  from  the  collection*'.  |o  the 
•wner,  would  be  irreparable.  An  averment  of  this  character  muM.appe^.in 
flie  bill,  and  if  denied,  it  must  be  sustained  at  the  hearing.  Bitteir  v.  Fai^lll 
CaL298.  r  ^■*', 

U,  A  bill  in  equity  will  lie  to  restrain  a  sale  of  propertj^  for  Illegal  tax<^ 
since  a  tax  deed  is  made  prima  fade  evidence  of  title.  Pdbnir  v.  Boliiifigi^ 
8  OsL  388.  and  Frtmant  v.  BoHng,  11  Cal.  387,  overruling  Dertio  "^I.BaySj  Sf  Cal? 
463,  and  Robinscm  v.  Gaar,  6  Caf.  276.  ^     =    -   :  <   -      -  - 

87.  Where  an  assessment  and  sale  for  taxes  would  be  void,  and  the  isatfers 
nakiog  them  void  do  not  appear  on  the  face  of  the  Tax  Collector's  deed^  but 
Bast  he  shown  by  intrinsic  proof,  and  the  deed  upon  its  face  would  be  prima 
fade  valid,  injunction  lies  to  restrain  the  sale.    Burr  v.  J7uii4, 18  Cal.  303: 

88.  Injnnctioii,  whan  it  ahonld  not  be  granted. — An  order  of  iajimctioii 
^efeby  the  bringing  of  an  action  is  restrained,  will  be  reversed,  noifitb- 
lisa^K^an  injunction  bond  has  been  given.    King  v.  Ball,  5.  Cal.  82.  -^y 

89.  where  the  oomplaint  and  evidence  show  that  a  defendant  ia  in  nossea- 
iion  of  a  tract  of  land,  and  claiming  and  holding  under  an  advecne  title,  and 
the  weight  of  evidence  is  in  favor  of  his  title,  an  injunction  will  not  be  granti^ 
tn  the  application'  of  a  party  claiming  title  to  the  land,  to  prevent  the  defend- 
ant from  cutting  timber  thereon.    Smith  v.  Wilson,  10  Cal.  538. 

90.  Plamtifb  iUe  their  bill  in  equity  to  enjoin  defendants  fh>m  diverBi^  a' 
certain  quantity  of  the  water  of  ^Bear  river,  alleging  that  their 'right  to 'one 
thoosand  inches  of  the  wator  of  that  stream,  as  against  defendants,  was  an}u- 
dicated  in  a  former  action.  In  that  action,  which  was  trespass  for  the  diver- 
iion  of  the  water,  it  was  alleged  that  this  quanti^  of  the  wator  of  the  stream 
bad  been  appropriated  by  the  plaintiffs  for  mill  purposes;  t^at  sttch  qioantity 
vas  necessary  for  their  use,  and  that  defendants  had  diverted  the  same^  to 
fhdr  damage,  eto.    Phdntifb  had  verdict  and  judgment  for  ^21,800  dfftnagfMi. 
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Atd,  thai  the  STemeBlfl  an  insnillaiant  to  entitle  plaintiir  to  $m  iaSmn^ 
lion,  the  scope  of  the  bill  being  simply  to  enforce  in  eqoi^  plftintiflfa'  alleged 
nght  to  one  thowsand  inches  of  water,  on  the  sole  ground  uiat  it  was  a4i2dged 
ae  their  right  in  the  former  suit.  MoDonM  t.  JBear  JBiver  and  Aidmrn  W,  vd 
Jf.  Co..  15  Cal.  148. 


quired  br  them  of  a  third  person  who  does  not  complain.  Havtiig  no  tilie 
himself,  it  is  immaterial  to  him  whether  he  be  evicted  by  snoh  pmohaaera  cr 
their  vendor.    Trtadwell  ▼.  Poviae,  16  Gal.  496. 

92.  Defendants  claiming  tiue  under  a  Mexican  ^[lant,  and  a  patent  iasned 
upon  its  confirmation  by  the  United  States,  bring  ejectment  against  plaintiib 
for  certain  premises  in  their  oooifpation;  phdntifb,  claiming  as  United  States 
pre-emptionerB,  then  file  their  bul  in  the  same  Court  to  enjoin  defendants 
mnn  introducing  in  evidence  or  nsing  the  survey,  plat  or  patent,  on  the  trial 
Hi  the  ejectment,  until  the  determination  of  an  action,  averred  to  be  jprading 
in  the  United  States  Cirouit  Court  by  the  United  States  against  defendants 
and  others  claiming  with  them,  to  annul  the  survey,  plht  and  patent,  on  Um 
ground  of  fraud  in  the  survey,  and  in  procuring  the  patent,  the  tnll  also  avet^ 
zinff  such  frai^.  Held\  that  injunctdng  does  not  lie;  that  the  patent,  until  set 
aside,  is  conclusive  evidence  of  the  validity  of  the  grant,  of  its  recognitioD 
and  confirmation,  and  also  of  the  regulari^  of  the  survey,  and  of  its  coof 
formity  with  the  decree  of  confirmation;  and  that  defendants,  claiming  to  be 
pre-emptioners  upon  land  of  the  United  States,  have  no  standing  in  Court 
to  resist  the  patent.    Ely  v.  FHOnt,  17  Cal.  260. 

93.  Where  the  Board  of  Supervisors  of  a  county  allowed  an  account  pre* 
sented  for  services  as  tax  collector,  and  the  auditor  drew  his  warrant  in  fevor 
of  £.  for  the  amount,  and  he  assisned  it  to  defendant  M.,  a  5oiia  fidn  pnx^ 
chaser,  without  notice:  Hdd^  that  we  county  cannot  go  into  equity  to  cancel 
the  warrant  and  enioin  its  collection  as  against  M.,  on  the  ground  that  the  ae> 
eount  was  felse  and  fraudulent  as  to  some  of  its  items,  and  was  allowed  by 
the  Board  through  ignorance  of  thefects,  and  mistake;  that  the  Supervison 
were  acting  witmn  Ihe  scope  of  their  authority,  and  the  county  cannot  vint 
upon  an  innocent  party  the  consequences  of  their  negligence.  Bl  Jkraido 
County  V.  Elsbier,  18  Cal.  144.    Cope,  J. 

94.  Where  the  Board  of  Supervisors  of  San  Joaquin,  under  the  Act  of  1860, 
(Stat.  1660,  317)  authorizing  them  to  levy  a  special  tax  for  the  constauetion 
and  repair  of  seven  public  mghwajra  leading  mm  the  city  of  Stockton,  the 
fourth  of  which  was  **  a  road  running  from  the  limits  of  Stockton  via  Hamil- 
ton's ranch,  known  as  t^e  Sonora  road,"  levied  and  collected  the  tax,  and 
then,  Jnl^  10th,  1860,  passed  an  order  locating  the  route  of  this  fourth  road, 
along  which  phontiifs  uved,  and  afterwards  assessed  the  damages  to  the  own- 
ers of  land,  etc.,  but  before  they  had  obtained  the  right  of  way  for  this  road, 
passed  another  order  in  March,  1861,  annulling  tiie  first  order  and  changing 
the  location  of  the  road,  which  rendered  Uie  lands  of  plalntiffii  of  less  vuna: 
Sdd,  that  the  first  order  of  laving  out  the  road  was  unexecuted;  thatnoiifhts 
of  plaintift  had  vested,  and  that  the  Board  had  power  to  make  the  second  o^ 
der;  that  the  first  order  was  not  in  the  nature  of  a  power  exercised  and  ex- 
hausted, but  was  at  most  a  proposed  mode  of  executing  a  power,  which  could 
be  changed  at  any  time  before  rights  had  vested  under  it.  BurheU  v.  Svper- 
viaor$  of  San  Joaquin, 

96.  The  mortgagee  of  a  lot,  on  which  a  house  is  standing,  cannot  ei^ohi  the 
mortgagor,  or  his  assigns,  from  removing  the  house  from  the  lot,  except  apoa 
proof  that  the  lot,  without  the  house,  will  be  an  inadequate  security  for  tiie  mort- 
gage debt    Buckoui  v.  Swift,  27  Cal.  434. 

96.  An  order  of  a  Board  of  Supervisors,  laying  out  a  road  which  is  unoonsti- 
tational  and  null  and  void  upon  its  face,  does  not  affect  or  cloud  the  titie  to  the 
land  over  which  it  passes,  and  an  injunction  will  not  be  granted  to  restraio  the 
carrying  of  the  order  into  effect^  but  the  party  will  be  letl  to  his  remedy  at  lav. 
Zeaeh  v.  Dap,  27  Cal.  643. 

97.  Injunction  to  restrain  trespasses.    An  hyunotioa  will  not  be  granted  to 
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fnttiin  the  tommimUm  of  trapMsee  where  tlie  paity  aomplalaiiig  hat  s  complete 
md  adequate  remedy  at  law.    Id. 

ML  The  truateea  of  a  mining  corporation  will  not  be  enjoined  from  selling 
itoek,  for  unpaid  aawsBmentB,  in  cases  where  the  aaaeflsment  is  levied  for  the 
purpose  of  paying  the  proper  and  legal  expenses  of  the  company,  if  the  assess- 
ment does  not  exceed  the  amount  allowed  by  law.  SuUivan  ▼.  THmrfo  G,d  8» 
KCa^29  Cal.  585. 

90.  When  Ihe  Court  is  satisfted  that  a  wharf  erected  in  tide  waters  and  upon 
soil  thereunder  belonging  to  the  State,  is  not  a  pubUo  nuisance,  an  injunc- 
tion should  be  refused  or  dissolTcd,  if  one  has  been  temporarily  granted. 
Fn^  V.  Damdstm,  90  Gal.  379. 

KKL  The  District  Courts,  as  Courts  of  equity,  have  no  power  to  decree  the 
destruetion,  or  to  enjoin  a  purpresture  caused  by  the  erection  of  a  wharf  in 
tida  waters,  and  upon  the  soil  thereunder  belonging  to  the  State,  without  a 
Brfse  from  the  State,  unless  it  is  or  will  be  a  public  nuisance,  or  is  or  will  be 
followed  by  some  form  of  irreparable  damage,  or  unless  it  isor  will  be  a  hin» 
dianoe  to  uie  execution  of  some  LegislatiTe  Act  relating  to  fiahery  or  to  com? 
meiee,  or  nsrigaftion.    Id. 

191.  An  ii^junction  will  not  be  granted  to  a  landlord  to  restrain  tenants 
from  remoirintf  a  house,  upon  the  ground  that  the  security  for  the  suit  will  be 
hnpaired  by  the  removal,  even  Uioush  there  is  an  exi>ress  coTcnant  in  the 
lette  that  uie  buildings  on  the  land  shall  stand  as  security  £>r  the  rent»  unlesa 
it  appears  that  by  the  removal  of  the  building  the  securify  will  be  left  inade* 
quate.    Parine  t.  Mamdm,  Oct.  T.  1867. 

108.  "When  there  is  no  pretense  that  any  inpry  was  occasioned  wilfUlv  by 
flie  defendant,  and  there  is  no  finding  of  unskiUfullnees,  an  iignnction  will  not 
issue  to  preyeni  the  exercise  of  his  right  to  irrigate  his  crops,  although  an 
snnoyBnoe  or  injury  may  be  thereby  occasioned  to  the  plaintiih.  Oiason  t. 
PudUa,  Oct  T.  18^7. 

103.  fiijunctkni  win  not  iome  when  there  Is  a  lemedy  at  law  hj  mo- 
ttoor— If  a  udgment  by  default  be  void,  because  of  the  absence  of  the 
seal  of  the  District  Court  to  the  summons  issued  in  the  action  in  which  the 
jndment  was  entered,  or  because  of  a  defect  in  the  certiilcate  of  the  sheriff 
ef  the  service  of  the  summons  and  copy  of  complaint,  or  because  of  ixregu* 
Isrities  of  the  Clerk  in  entorinff  the  judgment,  an  iigunction  to  restrain  the 
enforcement  thereof  does  not  ue.  The  remedy  is  hj^  application  to  the  Die* 
tiiet  Court  to  quaah  the  execution.  (See  authoritieB  cited  by  appelhmt.) 
Logon  v.  HUkgasa,  16  Cal.  200. 


104.  iQjunotloi^  affeot  o£— An  iivjunctlon  operates  to  restrain  not  only  the 
party  enjoined,  bat  other  Courts  on  the  ground  of  judicial  comity.  Mngela  y. 
Lubiek,  4  Cal.  3L 

1<M>.  An  iignnction  cannot  be  granted  affecting  the  rights  and  interests  of 
parties  who  have  no  opportonity  of  being  heard,  and  who  are  not  secured  by 
nch  bond  as  would  compensate  them  for  the  ii\jury  and  loss  they  might  sustain 
in  case  the  writ  was  improperly  issued.    PaUeraon  v.  Tuba  Covniy,  12  Cal.  105. 

106.  Xujimotfoa,  revtval  o£ — ^Tbe  Court  below  may,  on  proper  showing* 
revive  an  iigunction  once  dissolved,  or  grant  an  Injunction  previously  denied^ 
and  this  is  the  extent  of  its  power  when  Uie  matter  nas  been  once  disposed  of. 
Bkk$  V.  Miehad.  16  Cal.  107. 

107.  If  a  preliminary  injunction  Is  dissolved  upon  granting  a  nonsuit,  and  the 
jodgment  is  afterwards  reversed  on  appeal,  the  plaintiff,  upon  a  proper  applicar 
tioD.  will  be  entitled  to  a  renewal  of  the  injunction  upon  fiUng  the  remittitur  in 
tfce  Court  below.    Earrig  v.  McOregoTf  29  Cal.  124. 

108.  When  a  judgment  is  revened  and  the  cause  remanded  for  a  new  trial,  it 
ii  returned  to  the  lower  Court  for  a  trial  upon  the  issues,  and  it  stands  in  the 
■nse  attitade  In  all  respects  as  before  the  tormer  trial.  If  the  plaintiff  were 
entitled  to  an  injunction  befbre  the  former  trial,  and  the  injunction  was  ordered, 
ibey  were  entitied  to  retain  it  upon  the  cause  being  remanded  for  a  new  triaL' 
JEfasy.  Wvuhr,  Oct  T.  1867. 

109.  OtastiQB  and  oontiimliii;  disarationsQr.-~GraatiDg  and  oontinuhig 
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IttJliiictioiM  tMti  very  mneb  In  tte  soniid  dlscretiOB  of  i!he  GobH,  to  be  govennA 
by  tibe  nature  of  the  case.    Hicks  t.  Michad,  15  Gal.  107. 

lit);  Abnse  of  the  writ  of  li\janctiion ahoald  be  guarded  against  De  WiU ▼. 
Bays,  2  Gal.  463. 

111.  The  granting  and  continning  of  ii^nnctions  in  cases  of  alleged  trespasMS 
on  luid  olidmed  by  plaintiff,  where  tte  injary  is  Ukely  to  be  irreparable,  are  to 
some  extent  matters  of  discretion,  and  tills  disctetion  shonid  always  be  exereised 
In  ftivor  of  the  party  most  liable  to  be  ii^tired.    Sicks  v.  Gcmpion,  18  CaL  fi06. 

112.  If  the  plaintiflN  permit  tiie  defendants  to  remain  in  poesession  of  a  min- 
ing claim  several  montu,  without  interference,  working  it  as  their  own  and  ex- 
p^ding  large  sums  of  money  in  dereloping  it,  a  Court  of  equity  will  reqnire  a 
▼eiry  dear  and  Strong  showing  to  induce  it  to  gnni,  or  entertain,  a  preUminaiy 
ii^unctfon  to  stop  the  work.    BecU  €M  MovUe  Co,  y.  Fond  Co.,  23  Gal.  82 . 

lis.  When  the  title  to  the  property  is  in  dispute,  the  question,  wfaetber  the 
ereditorsare  solvent  and  able  to  respond  in  damages,  forms  an  importan  tele- 
ment  in  passing  upon  an  application  for  an  iignnction  pending  the  litigation. 
Jet 

114.  In  this  case,  tiie  Supreme  Court  reftised  to  interfere  with  the  discivtion 
of  the  Court  below,  in  denying  an  iiqnnction  sought  by  a  settler  upon  public 
mineral  lands,  to  protect  his  improrements — a  dwelling  house,  milk  house,  bam, 
garden,  dam,  eto. — against  miners  who  were  working  the  bed  of  a  ravine,  a  short 
distance  in  front  of  the  house.    See  facts.    Stade  v.  S^Mvan,  17  Cal.  102. 

115.  injiinction  part  of  tJie  jndgDMnt.— An  iiuunction  granted  upon  the 
vendition  of  final  judgment,  is  a^  part  of  the  judgment.    MeQorr^han  t.  Ma*- 

weS,  28  Cat  84. 

116.  Gtoneral  mlea. — In  our  Courts  the  rules  and  principles  of  equity  prac- 
tice remain  unaltered,  and  the  writ  of  iiuunctioii  can  only  be  issued  where  the 
case  ia  one  of  equity  iurisdiction.    Mintum  v.  HaySf  2  Cal.  690. 

-  117.  A  party  who  has  his  remedy  provided  by  law,  but  does  not  avail  himsdf 
thereof,  and  Mis  to  show  wherein  he  is  injured,  is  not  entitled  to  relief  in  a  Court 
of  Chancery.  Merritt  v.  Gotham,  6  Cal.  41 ;  Hendyy.  Dtmcem,  April  T.  1866; 
Zeoc^  V.  Day,  27  Cal.  643. 

118.  In  an  aotion  at  law,  where  parties  seek  equitable  relief,  the  g^rounds  of 
equitable  interpositiun  shonid  be  stated  subsequently  to,  and  distinct  fh>i&r 
those  npon  which  the  judgment  at  law  is  sought  Natoma  Wakr  and  MMing 
Co,  V.  Okirkm,  14  Cal.  644. 

§  113.  At  what.imeU  may  be grcmted  and  what  is  required  to 
obtain  it. ' 

The  injunction  may  be  granted  at  the  time  of  issuing  the 
summons  upon  the  complaint ;  and  at  any  time  afterwards, 
befot-e  judgment,  upon  affidavits.  The  complaint  in  the  one 
case,  and  the  affidavits  in  the  other,  shall  show  satisfactorily 
that  sufficient  grounds  exist  therefor.  No  injunction  shall  be 
granted  on  the  complaint,  unless  it  be  verified  by  the  oath  of 
the  plaintiff,  or  some  one  in  his  behalf,  that  he,  the  person 
making  the  oath  has  read  the  complaint,  or  heard  the  com- 
plaint read,  and  knows  the  contents  thereof,  and  the  same  is 
true  of  his  own  knowledge,  except  the  matters  therein  stated 
on  information  and  belief,  and  that  as  to  those  matters  he  be- 
lieves it  to  be  true.  When  granted  on  the  complaint,  a  copy 
of  the  complaint  and  verification  attached  shall  be  served 
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irith  fhe  injimction  ;  wtien  granted  npon  affidavit,  a  copy  of 
the  affidavit  dhidl  be^  served  witib  the  injtmctioii. 

K.  T.  Code*,  I  !Q0.' 

1.  When  A  lertramiDg  order  or  an  ii^jiinotion  is  eonght  iiiion  &«  eomiribdal 
ilBd(  it  is  the  nsaal  piactice  to  present  the  oomplainjk^  in  adyance  of  ue  fil- 
ing, &  the  JadgOj  aM  obtidti  the  otder  or  the  allowanoe  of  the  wiit;  andeuoh 
incdee  is  reffmar,  and  not  in  conflict  with  our  statute.      Bieuman  v.  Xemderv, 

S.  In  sQdi  case  the  order  does  not  take  effect  nntil  the  filing  the  oomphdnt 
ind  tfte  nndertaklng  requlMd.    Id. 

3.  A  partr  against  whom  an  injunction  has  been  issued  is  not  bound  to 
•bej  itUBftil  after  due  sernoe  thereof  on  hian.  dating  him  verbal  notiee  that 
an  Older  enjoining  him  has  been  madcis  not  miAoient.  ^  SSMt  ▼.  Otbom,  1 
CiL806.  .... 

4.  It  seems  if  a  party  be  in  Court  at  the  time  an  injunction  order  Is  mada- 
aad  thna  has  personal  knowledge  of  the  order,  that  he  would  be  hound  there- 
kj.  Per  Bennett  J.    Id.        .        . 

5.  kL  injunction  order,  aind  due  serrlce  thereof  on  tlie  party  enjoined,  do 
Hot  operate  to  enlarge  the  time  within  which  Im  act  is  required  to  be  done  l^ 
the  party  procuring  the  order.    Id. 

6.  The  statute  points  omt  no  mode  for  service  of  an  injunction;  but  in  con< 
fomii^  with  the  provision  relatiTe  to  the  summons,  deliveiy  of  a  copy  is  ea- 
teatiaiio  personal  service  where  that  is  required;  but  whether  it  would  be 
Beoeisary  to  exhibit  the  original,  unless  specially  requested  by  the  party 
■erred,  no  opinion  is  here  expreBsed.    Sdmondaon  v.  Maaon,  16  Cal.  386. 

7.  A  writ  placed  in  Ih^e  sheriirs  hands  on  Sunday  cannot  be  officially  re- 
saved  by  him  on  that  day.  It  can  only  be  considered  officially  in  his  hands 
itai  Snnday  has  expired.    Whitneif  y.  BuUerfMd,  13  Gal.  335. 

&  Wbon8naartadoiiaffldawitBir--Theplad[ntiiri8enti  aft 

the  time  of  issuing  ^kb  summons  on  the  oomj^aini  alone,  if  it  makes  aprcper 
esse,  and  is  verifiad  in  the  manner  stated  in  the  113th  seotion  ;  but  if  he  asks 
for  an  injunction  at  any  time  thereafter,  he-nmat  do  so  upon  affldavila.  JbUh 
«ibw9€(a&  ▼.  Xuoy  eterf.,  A.  T.  1868. 

{114.  Injunction  after  answer. 

An  kijunction  shall  net  be  allowed  after  the  defendant  has 
answered,  nnless  upon  notice,  or  npon  an  order  to  show  cause; 
but  in  such  case  the  defendant  may  be  restrained  until  the 
decisiDn .of  the  Court,  or  Judge  granting  or  refusing  the  in* 
junction,  . 

K.T.Godo^^fiai:  '. 

1.  IVhen  the  <anawer  to  a  biU  for  an  injunction  denies  aU  the  eonity,  if  anr, 
of  the  bill,  a  preliminary  injunction  should  not  be  gsanted.  Ormmatt^VkWooaB^ 

1  When  the  equities  of  a  complaint  ave  fuUy  denied  by  affidavits  on  the  part 
of  defendant,  an  application  for  an  injunction,  pmdenU  Ute,  should  be  domed. 
Oogfiordo  v.  Mppen,  22  Cal.  362. 

$  115*  Securify  itpcn  mjimction.    Damages,  how  aseeriamecL  ' 

On  granting  an  injunction,  the  Court  or  Judge  shall  require, 
except  where  the  people  of  the  State  are  a  party  plaintiff,  a 
written  undertaking,  on  the  part  of  the  plaintiff,  with  suffi- 
cient sureties,  to  the  effect  that  tho'  plaintiff  will  pay  to  the 
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party  enjoined  such  damageB,  not  exceeding  an  amount  to  be 
specified,  as  snch  party  may  sustain  by  reason  of  the  injnno- 
tion,  if  the  Conrt  finally  decide  that  the  plaintiff  was  not 
entitled  thereto. 

N.  T.  Oode,  $222.    See  pod,  $S50;  Buicroft'B  Forma,  602;  Abb.  Foxmi^ 
1892-1390. 

1.  City  and  oonnty  of  Ban  Frandsoo  not  required  to  give  a  bond.    Baa 
atifo,  noU  (a)  to  §  76. 

2.  The  States  amd  State  offioen,  etc.,  are  alao  exempted.    Bee  Ofife,  noie  (fr)» 
to  same  aeotion. 

8.  An  injonotion  order  is  inoperatiye  until  the  ii«<iAT^Mwg  required  bj  tib# 
statate  be  giyen.    SlUott  t.  Otbome,  1  Gal.  896. 

4.  Partiaa--8ee  (4,  noU,  "BecUpaHAu  in  {ntarvse.**  Alao,  f  18,  Ko.  41. 

./pi      5.  Onmplafnt~^ee  f  89,  No.  328. 

Aotlixi  on  tba  tMnd^— Where  an  injunetion  is  diseolyed,  and  the  snii 

which  it  issned  ia  dismiased  by  the  action  of  the  party,  thia  ia  no  admia* 

X,    .  *,.    ,  ,      ^  ,  *         •    __^     In  such  caae.  to  maintain 


.  i*    A  '  6.  Aotlixi  on  tba  tMod^— Where  an  injnnetioi] 

cSr  y      in  which  it  leaned  ia  diamiaaed  by  the  action  of  tl 

V  S  i^^on  that  the  ixiionction  waa  improperly  aued  out. 

(^y^  ^^vxL  action  on  the  bond,  it  mnat  be  ahown  that  th< 


,  ^        ,^  .1.^  .^w^,^  w—  .M^  ^^m~sm,  — ......  ^w . .. w  there  waa  no  proper  canae  for 

^    ''r^  the  injunction.    (M^m,  y.  TFWfestde,  3  Cal.  309. 

7.  Aa  injunction  bond,  though  giyen  to  all  the  obligeea  by  name,  and  naing 
no  words  directly  expreaaiDg  a  aeyeral  obligation,  yet  neoeaaarlW  ereatea  a 
aeyeral  liability,  the  dedgn  of  it  being  to  aeonre  each  of  all  of  the  obligeea 
from  dsjnages  or  injury.    Swmmers  y.  .Fbris^  10  Cal.  347. 

8.  The  uaual  bond  being  giyen,  an  order  waa  made  to  ahow  cauae  (Aug. 
99th)  why  an  injunction  ahomd  not  iaaue.  A  reatraining  order,  in  the  ''  mean 
time,"  waa  iaaued.  The  case  was  continued  until  October  10th,  when,  on 
hearing,  the  order  waa  diaaolyed,  injunction  denied  and  auit  diamiaHed.  Ac- 
tion on  the  bond:  Hdd,  that  the  restraining  order  embraoea  the  time  between 
ita  isanance  and  the  hearing,  and  that  damagea  may  be  had  beyond  August 
89th.    JPtraderv.  ^?rim,18  0al.566. 

9.  No  reooyery  can  be  had  on  a  bond  purporting  to  be  the  joint  bond  of  the 
principals  and  sureties,  but  signed  by  the  latter  only.  CUy  of  Saaramenio  y. 
Ihmlap.  14  Cal.  421. 

10.  Otherwiae,  aa  to  undertakings  under  our  system.  They  are  original  and 
independent  oontraots  on  the  part  of  sureties,  and  do  not  require  the  aigna- 
ture  of  the  principal.    Id. 

11.  The  crounds  of  the  injunction  cannot  be  inquired  into  in  suit  upon  aa 
injunction  bond.  The  Court  in  which  the  injunction  suit  is  tried  must  do* 
termine  whether  the  injunction  was  properly  or  improperly  issued;  and  after 
such  determination,  and  not  before,  doea  an  action  fie  on  the  bond.  VowHmg 
T.  Poiack,  18  Cal.  625.  .<.^ 

12.  A  judoment  diamiaring'  a  auit  in  which  a  temporary  injunction  had 
been  graotea  for  want  of  proaeoution,  amounta  to  a  determination  by  the 
Court  that  the  injunction  waa  improperiy  granted;  and  after  such  Judgmenti 
auit  lies  upon  the^ivijunotioniibond.    Id, 


13.  Damagaa^-A  party  filing  an  undertaking  to  obtain  an  initnotion,  if 
deemed  to  haye  waiyed  the  right  to  insist  on  a  trial  by  jury,  and  consented 
that  the  damages  may  be  ascertained  in  the  mode  prescribed  by  the  statute; 
and  an  order  of  reference  ia  no  yiolation  of  the  oonatitutional  right  to  trial  by 
Jury.  ^  ButaeU  y.  SUicU,  2  Cal.  245. 

14  The  Court  may  order  a  reference  to  aacertain  the  damagea  sustained  by 
an  injunction  iaaued  without  cauae.    BuaaeU  y.  SUiott,  2  Cal.  245. 

16.  In  an  action  for  damagea  on  an  undertaking  giyen  on  auing  out  an  in- 
junction, the  defendukta  cannot  object,  by  way  ox  defense,  thai  thej  ought  not 
to  pay  tiie  damagea  which  they  contracted  to  pay,  because  the  bnainesa  whioli 
they  enjoined,  and  for^the  stoppage  of  which  damages  are  claimed,  waa  a, 
piuUio  nuiaaaoe*    Cunmn^Aom  t.  JSirMd,  8  CaL  884. 


U.  In  an  adioii  upon  an  iojtmotlon  bond,  to  reeover  damages  for  the 
Wfuiigful  issuing  of  a  writ,  it  Tras  held,  that  the  amotuit  paid  to  counsel  as  s 
foe  to  procure  Sie  dissolution  of  the  iujunction  was  properly  allowed  as  a 
put  of  tiie  damages.    Ah  Shaie  ▼.  Quon  San,  8  Cal.  216. 

17.  GenenJly,  the  reooyery  of  counsel  fees,  as  a  part  of  the  daxnages,  is 
not  allowed  as  where  the  loss  is  consequential,  but  where  the  loss  is  direct^  as 
in  the  case  of  an  improper  commencement  and  prosecution  of  a  suit  or  other 
pi'occsB  in  a  suit,  it  &ould  be  allowed.    Id, 

18.  In  an  action  on  an  iiyunction  bond,  the  judgment  of  dissolution  is  con* 
dufliTe,  uid  the  only  question  is  the  amount  of  diunage  sustained.  CMsUmr, 
WMtaides,  3  CaL  909.  [This  case  is  oyerruled  in  DawUng  t.  Poku^,  18  OaL 
625.] 

19.  Counsel  fees  for  dissoMng  this  order  are  recoverable  on  the  bond;  and 
lUs,  though  the  fee  was  paid  after  August  29th,  proTided  the  retainer  were 
befon.    Prader  v.  Grim,  18  Gal.  685. 

20.  In  an  action  on  an  ii^unction  bond,  the  fees  of  an  attorney  employed  to 
resist  injunction  cannot  be  recoTcred  as  dama^,  unless  they  have  wen  paid. 
The  &ct  that  the  plaintiff  is  subject  to  a  lialdlity  to  his  attorney,  witnout 
showing  actual  payment  to  him,  is  inanfficient  WUaon  t.  MgSvov  it  al,,  25 
Gal.  170. 

21.  The  plaintiir,  in  an  action  on  an  injunction  bond,  is  not  entitled  to  u 
jod|;ment  ibr  damages  for  expenses  incuned  for  attorneys'  fees  and  in  pro- 
eoimg  testimony,  ^ess  he  proTes  that  he  has  actually  paid  the  attorney  and 
ths  emmses  of  procuring  testimony.    Prader  v.  Qrim  d  ol.,  28  Gal.  11. 

22.  when  an  officer  is  enjoined  for  paying  over  money  in  his  hands,  legal 
interest  can  only  be  recovered  as  damages  for  its  detention  in  an  action  on  an 
iigunction  bond.    LaXly  v.  TFise,  28  Gal.  539. 

S  116.  Order  to  show  cause  why  n^unetim  shotdd  not  be 
jnaUed* 

If  the  Court  or  Judge  deem  it  proper  that  the  defendant, 
or  any  of  several  defendants,  should  be  heard  before  granting 
the  injunction,  an  order  may  be  made  requiring  cause  to  bo 
shown,  at  a  specified  time  and  place,  why  the  injunction 
shoidd  not  be  granted ;  and  the  defendant  may,  in  the  mean* 
time,  be  restrained. 

&  Y.  Gods,  «  923.    Ahb.  Forms,  1899. 

1.  Leogtli  of  notioe  to  be  given.— Notice  of  an  application  bv  plaintiff 
for  an  injunction  must  be  given  for  the  length  of  time  presented  oy  section 
&17  of  the  Pnctioe  Act.  If  given  for  a  shorter  time,  and  defendant  does  not 
tppesr,  he  may  treat  an  injunction  thus  obtained  as  granted  without  notice^ 
and  move  to  dissolve  the  same  under  section  118.  Jwmmm  v.  Wide  Wegl  JUT. 
On,  22  OaL  479. 

2.  Qenandl7^— Even  if  a  Chancellor  has  no  power,  under  the  one  famidred 
■ad  tixteenth  section  of  the  Practice  Act,  to  require  an  undertakina  upon  the 
fananee  of  the  restndnine  order,  still,  having  taken  jurisdiction  ox  tine  gen- 
sal  subiect  of  litigation,  he  has  power,  aside  from  the  statute,  to  order  such 
aBdertaking,  or  to  make  anv  other  order  in  the  progress  of  the  case,  for  the 
ftuthoanee  of  the  objects  of  the  Utigation  and  the  protection  of  ita  subject 
Mtsr.    IVtuier  V.  iWiksM,  13  Cal.^8. 

9.  Hm  usual  bond  beins  given,  an  order  was  made  to  show  cause  (Aug. 
Mh)  yrbj  an  injunction  soould  not  issue.  A  restraining  order,  in  the  "  mean 
ttiae,"  issued.  The  case  was  continued  until  October  10th,  when,  on  heaiing, 
^  Older  was  disserved,  injunction  denied  and  suit  dismissed.  Action  on  the 
kond:  JSUd,  that  flie  testndning  order  embraces  the  time  between  its  issu- 
ttMiadtheheexiag^  and  that  damages  may  be  had  beyond  Aiigual29lh.  Hi 
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^  4.  Iiijnnolsioiui  ta  eesfirain^u^iinfis  in  ti^e  natnie.  of  wast^  ahonld  not  be 
xpsued  before  tibe  hearing  on  the  merits,  except  in  c&sas  of  nrgent  neoesmty^ 
or  when  the  snbiect  matter  of  the  complaint  is  tte6  from  oontroyemy,  or  ina* 
barable  mischief  will  he  produced  by  its  continuance.  Cnt  in  all  cases  when 
uie  rlg^t  is  donbtfol,  the  Court  should  direct  a  trial  at  law,  and  iti  the  metiH 
time  crant  a  temporary  injunction  to  restrain  all  injurious  proceedings,  if 
there  be  dan^^er  of  irreparable  mischiel     Hicks  y.  Michad,  15  Cal.  107. 

5.  Where,  under  the  one  hundred  and  sixteenth  section  of  the  Practice  AeC» 
an  ord«r  is  made  to  show  cause  why  an  injunction  should  not  be  granted,  and 
restraining  defendants  until  the  hearing,  and  on  the  heailn^  upon  the  ofdef 
Che  injunction  is  refused,  the  rettraining  order  expired  by  limitation.  Id, 
''  6.  Ah  api  eal  fiom  an  order  refusing  to  grant  an  injuiiotion  upon'such  hear- 
ing, or  from  an  order  dissolving  an  injunction,  does  not  ereate  an  injnnctioa 
6r  prolon^i  the  restrainin;v  order  in  the  former  case,  nor  reyiye  it  in  the  lattSi 
^ndin^  we 'appeal.    Id,      ' 

7.  The  object  of  the  practioe  of  i88uin3;  an  ordet  to  diow  cause  befonJ 
granting  the  injunction,  is  to  enable  the  parties  ta'  present  the  case  on  tbe 
merit^.    Id. 

§  117.  ^Injunction  to  suspend  business  of  a  eorporaUon — hmff 
md  bg  whom  grcfnkd, 

.  Ah  injnuctioQ  to  suspend  the  general  and  ordinary  basi- 
ness  of  a  corporation  shall  not  be  granted  except  by  the 
Court  or  a.  Judge  thereof ;  nor  shall  it  be  granted  without 
due  notice  of  the  application  therefor  to  the  proper  officer^ 
or  managing  agent  of  the  corporation,  except  'when  the'  peo* 
pie  of  this  State  are  a  party  to  the  proceeding. 

'Amended  1606,  703.    N.  Y.  Cods;  \  28i. 

1.  A  Court  of  equity  has  no  jurisdiction  oyer  corpDrations,  fpr  thejpur* 
nose  of  reatrainfing  their  operationa  or  winding  up  their  conoeniB.  «Bch 
Court  may  compel  the  officers  of  the  corporation  to  account  for  any  breach  of 
trust,  but  the  jurisdiction  for  this  purpose  is  oyer  the  officers  personally,  and 
not  orer  the  ooirporatiocu    MnUy,  ma,XQOal,l^. . 

§  118.  Jtfotibn  to  tMi(»te  (^  nu^fi/^  %'U7i^A<m. 

If  an  injunction  be  granted  without  notice,  the  defendant; 
at  any  time  before  the  trial  may  apply  upon  reasonable  notice 
to  the  Judge  who  granted  the  injunction,  or  to  the  Court  in 
which  the  action  is  brought,  to  dissolve  or  modify  tiie  same^ 
The  application  may  be  made  upon  thQ  oomplaint  w^  thq 
aiBdavit  on  which  the  injunction  was  granted,  or  upon  affida^ 
vit  on  the  part  of  the  defendant,  with  or  '^thoutthe  anvwer. 
If  the  application  be  made  upon  affidavits  on  the  part  of 
the  defendant,  but  not  otherwise,  the  plaintiff  may  oppose 
the  same  by  iiffidavits,  or  other  evidence,  in  addition  to  those 
on  which. the  injijioction  was  granted.  "    / 

K.  T.  Code,  $  226.    Abb.  Forpis.  1450. 

1.  Bdtotion,  In  what  court  to  be  nadOi—Tho  Court  in  which  the  ab^ 
Jeotionable  orider  or  decrea  eziats*  is  the  one  to  apply  to  for  raliel.  CMsiMM 
v.  JSrtWwrd,  a  Cal.  268. 


191  i»uxoiioK«  [§  118 


.  i.  Seettdn iliree bnndied  and  iihiriy4bfiur d  tiie PxaottoeAefc pfondes  thai 
an  Older  made  out  of  Coxuij  ^thoot  .notice,  to  .the  advene  ^arty,  io»yibe 
laoBled  or  modified  without  notice.  The  proYision  made  in  section  one  hun- 
dred and  eighteen,  that  if  an  injunction  oe  granted  without  notice,  the  de^ 
fa&dant,  at  any  time  before  trial,  may  apply,  upon  reasonable  notice,  to  dis- 
aolye  or  modify  the  same,  is  not  a  substitution  for  the  power  conferred  b;^ 
seeiion  three  hundred  and  thirty-four,  but  in  addition  to  it.  Where  an  order 
granttog  an  injunction  is  made  ex  parie^  the  injunction  may  be  dissolved 
inthont  notice.    Borland  y.  11u>mton,  12  Oal.  440, 

i.  The  ri^ht  to  move  to  dissolve  an  injunction  before  final  hearing  exists 
only  where  it  was  granted  without  notice,  according  to  section  one  hundred 
and  eighteen  of  the  Practice  Act.  Naioma  Water  and  Mining  Go,  t.  Parker, 
16Cal.83. 

4  Jf  the  injunction  has  been  granted  without  notice  to  the  defendant,  he 
may  more  to  dissolve,  first,  upon  the  complaint  and  affidavits,  or,  in  other 
words,  the  paper8,*wha£ev6r  they  may  have  been,  upon  which  the  injunction 
was  fi^antra;  or,  seoond,  upon  the  papers  upon  which  the  injunction  was 
mnted  and  affidavits  on  the  part  of  defendant,  with  or  without  answer.  If 
the  defendant  rests  his  motion  upon  the  papers  upon  which  the  injunction  is 
gtaated,  the  plaintiff  can  make  no  further  showing,  but  must  stand  upon  his 
ecmiplabit,  or  his  complaint  and  affidavits,  as  the  case  may  be.  If^  however, 
fiM  defendant  makes  a  counter  showing  by  affidavit,  with  or  without  the 
answer,  the  plaintiff  may  meet  it  with  a  ittrther  showinp;  on  his  part.  If  the 
defendant  moves  upon  what  he  has  prepared  as  his  verified  answer,  he  makes 
it  an  afBdavit  in  the  sense  of  the  statute  for  all  the  purposes  of  his  motion, 
and  he  cannot  deprive  the  plaintiff  of  his  right  to  reply,  by  calling  it  an 
answer  instead  of  an  affidavit^    Falkinburgh  et  dU.  v.  Lucy  et  oL ,  April  T.  1868. 

5.  Mdtloa  on  oomplatat  and  answer. — ^Where  a  motion  to  dissolve  lui 
ia|niotioais  made  upon  bill  and  answer  alone,  the  genisral  rale  is  to  dissolve 
the  injunction,  if  the  answer  denies  all  the  equities  of  the  bill.  There  are  ex- 
•eptions  to  the  rule,  but  they  depend  upon  tne  special  circumstances  of  ^e 
particolar  cases.    Oardinsr  v.  Perldna,  9  Gal.  5531 

6.  The  entire  equity  of  the  biU  in  this  case  being  denied  in  the  answer,  and 
there  being  no  support  of  the  biU,  the  injunction  was  dissolved.  Bwmdtt  v. 
ir)Uteide8,'13  CaL  156. 

7.  Where  an  injunction  was  granted  on  the  complaint,  restraining  defen* 
dlknlB  from'  surveying  or  selling  tiie  premises  penmng  suit,  it  was  dissolved 
OB  filing  an  answer  setting  up  paramount  titie  in  defendants:  Held,  ^at  the 
injnnetion  was  properly  dissolved,  because  the  validity  of  defendants'  title 
mold  be  judicially  determined  before  its  assertion  be  enjoined.  Gurti»  t. 
B^tkr,  15  €al.  263. 

8.  Where  a  motion  to  dissolve  an  injunction  is  heard  upon  the  pleadings 
tlone,  it  should  be  granted  if  the  answer  denies  all  the  material  allegadoas  of 
aooplaint.    Joknacm  v.  Wide  West  M,  Co.,  22  Cal.  479. 

9.  Where  an  injunction  is  granted  without  notice,  upon  the  filing  of  a  coin* 
pbiat*  and  aa  answer  is  afterwards  filed  denying  all  the  equities  of  the  com- 
plaint, the  injunction  will  be  dissolved  on  motion.  B&iA  dd  MonU  Co.  v.  JPoad 

Co.,  28  Oal.  82. 

__  .      ■    .     •  .       -  ,  • 

19.  Affldavits  oonlaradiotlng  ana'wrer. — On  application  for  injunction  to 
fMtrain  waste,  or  mischief  analogous  to  waste,  puuntiff  mav  read  affidavits 
eontndicting  the  answer  upon  all  matters  in  controversy,  including  questions 
of  title.    flSfcs  V.  JficAoef  15  Cal.  107.  . 

(  U.  Motiop^to  iMasolwft  limited.— Ilia  privilege  of  movina  ior  a  dissoln- 
tion  of  an  injunction  upon  the  filing  of  an  anwer,  is  limited  to  cases  wher^ 
the  injanction  is  originally  granted  without  notice.  Senahaw  v.  Clark,  mnd 
milmndred  and  three  Ckinamen,  14  Cal.  4S0. 

IS.  Where  the  injunction  is  granted  on  a  rule  to  show  cause,  it  cannot  be 
dissolved  until  the  final  hearing,  unless  the  right  to  apply  for  dissolution  on 
fiUng  the  answer  be  expressly  reserved.    Id. 

13.  An  injunction  granted  upon  an  order  'to  show  cause,  and  alter  a  taSL 
on  the  merito,  cannot  oe  dissolved  on  motion  before  the  final  hear- 
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Ing.    The  onlyreme^  is  to  appMl  from  the  otder  grantiiig  the  i^hmotion. 
Imoma  Wakr^  MrJlngCa,  t.  Farkar,  16  Cal.  83. 

14.  Bpeoial  cases  of  dissolution  of  injnnctioa— Where  an  assessmeiit 
was  laid  for  the  porpose  of  improving  a  street,  thereby  benefiting  the  property 
of  the  plaintiff  in  common  with  the  property  of  other  persons  owning  lots 
on  the  same  street,  and  the  improvement  was  completed  without  the  plainttf 
interpoeinff  in  the  outset  to  prevent  it,  and  he  then  filed  an  injunction  bill  to 
stay  the  side  of  his  land  by  virtae  of  an  ordinance  of  the  city  for  the  uurpow 
of  avoiding  iiie  pavment  of  his  portion  of  the  assessment:  Hdd,  tnat  the 
injunction  ought  to  be  dissolved,  on  the  ground  that  he  who  asks  eqmtj  must 
do  equity;  that  the  oi^  should  be  permitted  to  proceed  and  sell  thepluntiiTi 
land  for  the  purpose  of  satisfyiuff  tne  assessment,  leaving  him  aAer  the  baIo 
to  the  technical  rights  which  he  det  up  by  reason,  as  he  claimed,  of  some  ir- 
regularity  in  the  mode  of  making  the  assessment.  Weber  v.  The  City  of  8tm 
Franaaco,  1  Cal.  45S-119. 

16.  Plaintiffs  sue  defendants  for  damages  for  their  alleged  trespasses  upon  a 
certain  portion  of  auartz  mining  claims,  alleged  in  the  compl^nt  to  be  tiie 
property  and  in  tne  possession  of  plaintiffs,  asking  an  injunction  against 
fnrtner  trespasses,  which  was  granted — the  complaint  averring  the  insolvency 
of  defendants.  The  defendants  deny  all  the  allegations  or  the  complain^ 
and  claim  ownership.  The  jury  found,  generally,  "for  defendants,  then 
moved  to  amend  the  judgment  by  adding  thereto  the  words,  '  and  that  the  in- 
junction heretofore  granted  be,  and  the  same  is  hereby  dissolved,'  *'  which 
was  refused ;  but  the  judgment  was  so  modified  as  to  permit  defendants  to  work 
the  surface  diggings  set  up  in  their  answer.  Meld,  that  the  action  amounted  to 
an  action  of  trespass,  with  an  injunction  as  auxiUarv  thereto;  and  that  the  ac- 
tion itself,  having  fa^ed  by  the  verdict  for  defendants,  the  injunction  £aDa 
with  it,  and  should  have  been  dissolved.    Bremum  y.  Oadon,  17  GaL  872. 

16.  A  reversal  of  a  judgment,  which  jud^ent  awards  the  plaintiff  posses- 
sion  of  a  tract  of  land,  and  perpetually  enjoins  the  defendant  mm  committing 
waste  on  the  land,  also  reverses  the  injunction  decree,  even  if  the  decree  is 
not  included  in  the  record  sent  to  the  Appellate  Court.  MeGarrahan  v.  if a» 
ioea,28Cal.  84. 

17.  IVhen  a  preliminary  injunction  is  granted  on  plaintiff 's  application,  the 
injunction  should  be  dissolved  if  a  nonsuit  is  granted  on  the  tnaL  BfErrier^ 
MeOregor,  29  Cal.  124. 

18.  Where  suit  is  brought  to  set  aside  a  judgment  on  the  groond  of  fraud, 
and  a  restraining  order  is  issued  in  such  suit  at  the  instance  of  the  plaintiff, 
and  subsequently,  at  a  final  hearing,  the  Court  decides  that  saeh  judgment 
was  not  fraudulent,  but  valid:  Held,  that  the  effect  of  such  judgment  is  that 
plaintiff  was  not  entitled  to  the  restraining  order.  Hoffman  A  Co.  t.  Landen, 
12  Cal.  107. 

19.  An  appeal  from  an  order,  dissolving  an  injunction,  does  not  pioknig 
the  restraining  order.    Mieke  v.  Michad,  15  Cal,  107. 

20.  An  li^unotlon  is  not  dissolved  of  saperseded  by  appeal  takso, 
Mentd  Mmmg  Co,  v.  Fremoid,  7  Cal.  130. 


21.  Pendenoy  of  motion  for  a  new  trial  does  not  operate  as  a  saqpen- 
don  ot  an  ii^unction.    OrtmoHi  v.  Diwon,  9  Cal.  28. 

§  119.   When  to  be  vacated  or  modified. 

If  upon  such  application  it  satisfactorily  appear  that  there 
is  not  sufficient  ground  for  the  injunction,  it  shall  be  dissolved ; 
or  if  it  satisfactorily  appear  that  the  extent  of  the  injunction 
is  too  great,  it  shall  be  modified. 

See  outs,  f  118.    Abb.  Foims,  1450. 
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TITLE    VIII. 

« 

OF  THE  ATTACHXENT  BEHBDIES  IN  CIVIL  ACTIONS. 

Chapter  IV. — AUackmerU. 

fiioinxi  ltd.  Attachment,  wben  and  in  what  cases  may  issae. 

121.  Affidatitfor  attachment,  what  to  contain. 

122.  Undertaking  on  attachment 

123.  Writ,  to  whom  directed  and  what  to  state. 

124.  Shares  of  stock  and  debts  doe  defendant,  how  attached  and 

disposed  of. 

125.  How  real  and  personal  property  shall  be  attached. 

126.  Attorney  to  giye  written  instruction  to  sheriff  what  to  attach. 

127.  Garnishment,  when  garnishee  liable  to  plaintiff. 

128.  Citation  to  garnishee  to  appear  before  a  Court  or  Jndge. 

129.  biventory,  how  made ;  party  refusing  to  give  memorandum 

may  be  compelled  to  pay  costs. 
180.    Perishable  property,  how  sold.    Accounts  without  suit  to  be 
collected. 

131.  When  property  claimed  by  a  thbd  party,  how  tried. 

132.  If  plaintiff  obtains  judgment,  how  satisfied. 

138.  When  there  remains  a  balance  due,  how  collected. 

134  When  suits  may  be  commenced  on  the  undertaking. 

135.  If  defendant  recover  judgment,  what  the  sheriff  is  to  deliver. 

136.  Proceedings  to  release  attachment,  before  whom  taken. 

137.  Attachment,  in  what  cases  it  may  be  released  and  upon  what 

terms. 

138.  When  a  motion  to  discharge  attachment  may  be  made,  and 

upon  what  grounds. 

139.  When  motion  made  on  affidavit ;  it  may  be  opposed  by  all 

davit 

140.  When  writ  shall  be  discharged. 

141.  When  writ  to  be  returned.    To  what  debts  these  sections 

apply. 

S 120.  ^Atiachmenif  when  and  in  what  cases  may  tssiie.{a.) 

The  plaintiff,  at  the  time  of  issuing  his  summons,  or  at  any 
time  afterward,  may  have  the  property  of  the  defendant  at- 
tacked as  secarity  for  the  satisfaction  of  any  judgment  that 
i&ajbe  recovered,  unless  the  defendant  give  security  to  pay 

M  9ux9rm  ov  1S6T-8;  pa^s  aiS.    Approved  March  Uat,  1888. 

maaom  s.  In  all  oaaea  of  exeoatiooa,  aitaohments,  and  writs  of  a  alnillar  natiiie,  bare* 
iA#lo ba  fasned Mgabx-t  any  paraon  or  parsonii,  or  cduotered  oompany,  or  oorpontkni,  II' 
iMke  kwfal  for  such  mtners.  meohanlca,  ■aleamen,  aarrantai  olerks  and  laborsn*,  to  gl^*: 
roT  fheelalm  or  e1alm8»  andtbe  amount  thereof,  dnly  oertUled  and  swoni  to  b?  the 


•nttlar  or  ecedilors  maktns  the  claim,  to  the  olBoar  exeoatlng  either  of  sooh  writs,  ait  ao^ 
tkH  before  the  aotual  w»  of  property  lerled  on;  and  aiich  ofltloers  ahall  pay  to  aim 


.  aechaalffa.  aaleamen,  aerTanta»  elerka  or  laboier^  out  of  the  prooeeda  of  the  saH 
ae  momit  each  la  Jnatly  and  'egally  entitled  to  recetre  Ibr  aarrloea  rendered,  wlthla  tbe. 
Mjdiya  mat  pteeedfag  the  levy  of  the  writ  of  execution,  attachment  or  other  writ,  not 
WHiiiiiiifl  one  himdted  iiellata  of  gold  ooln  or  the  United-  Statea;  prwdded,  if  tsaf  or  all 
If  ttoelaima  ao  preeontedaad  ctlaimlag  proteanoe  noder  thla  aeotion  shall  be  disputed  bf* 
iiaarlhedaiMowtliaendltoivthe  auiMr,  neohanle,  salaaman,  Bcnraot>  olwrK  w  Ubosesw 
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such  judgment,  as  hereinafter  provided,  in  the  following 
cases : 

Ist.  In  an  action  npon  a  contract,  express  or  implied,  for 
the  direct  payment  of  money,  which  contract  is  made  or  is 
payable  in  this  State,  and  is  not  secured  by  a  mortgage,  lien, 
or  pledge,  upon  real  or  personal  property,  or,  if  so  secured, 
that  such  security  has  been  rendered  nugatoiy  by  the  act  of 
the  defendant. 

2d,  In  an  action  upon  a  contract,  express  or  implied,  against 
a  defendant  not  residing  in  this  State. 

lAmenaed  185S,  276 ;  1868, 152 ;  18S0,  SOO. 


1.  AttaotaBMn^  wbma  may  Imim^— The  prooen  of  ttteehmemt  la  s  ere»- 
Hmttfi  Btatate,  and  U  a  remedy  only  ghren  la  casee  of  indebtedDOM  wMag 
upon  contract    Oriaipold  y.  Skarpt,  2  Od.  17. 

2.  Tlie  remedy  by  attachment  is  given  by  the  etafaile  of  this  State  to  thoie 
coBtracto  for  the  direct  payment  of  money  which  are  made  In  or  an  payable  ta 
thiflState.    Dutton y. fi^Adfiom  3 Cat 2M. 

a  The  remedy  br  attachment  is  not  a  dMaet  proeeedlng  In  the  nature  of  an 
action  in  f«m,  but  to  a  proceeding  auxiliary  to  an  action  at  Uw  designed  to  ae- 
onre  (he  payment  of  any  judgment  the  plaintiff  may  obtain.  L9W  y.  Adkamg,  € 
Cal.  277. 

4.  Where  O.  A  Co.,  concealing  their  insotyenqr,  obtained  an  extension  from 
Iheir  creditor  B.,  and  before  the  maturity  of  the  notes,  E.  apprehending  tibat  Q. 
A  Go.  wonld  fall  before  their  paper  became  due,  and  that  the  other  credlton  of 
G.  ft  Go.  would  exhaust  their  assets  by  attachment^  obtained,  by  an  arrangement 
with  G.  ft  Go.|  an  ante-dated  note  for  the  amount  due  him  at  the  date  thereof 
by  G.  ft  Go.,  on  which  suit  was  commenced  by  attachment,  and  a  leyy  nm^ 
upon  the  property  of  G.  ft  Go.  Beid,  that  B.'s  attachment  and  claim  was  yaBd 
against  the  subseanent  attaching  creditors,  the  case  not  being  one  ettlisr  of 
actual  or  constrocnye  fraud.    AwMfer  y.  Jours,  8  GaL  601. 

6.  Where  an  attachment  was  issued  on  a  complaint,  which  was  a  niiBlod 
form*  with  the  blanks  fiUed  up  by  the  derk,  at  the  request  of  pi«j«fa*  but 


no  name  signed  to  it  tin  next  day,  and  after  other  attadunent  on  the 
propwty,  when  it  was  si^ed  by  the  derk,  with  the  aame  of  plaintiff's  attor- 
ney:   Eidd,  that  the  action  of  the  dezfc,  thous^  not  oorreot»  was  oiUy  aa  . 
irxegularify,  and  the  complaint  was  not  yoid.    l)iaoeif  y.  FitUoek,  S  OaL  £fo» 

6.  It  is  weU  settled  that  the  prooeediags  by  attaohment  are  statatocy 
special,  and  must  be  strictly  pursued,  and  when  a  pasty  xelf  ea  npon  hia 
BMat  Hen  as  a  remedy^  he  must  strietly  follow  the  provisiona  of  the 
ment  law.    Jidbeiii  S  Co.  y.  Landecher,  9  Gal  962. 

7.  Where  goods  wers  fraudulently  puxdiased  by  an  insolyeBlk  tito  t 

may  attach  before  the  maturity  of  ue  debt,  and  other  ereditora»  inilswMiiinnUj 
attaching,  cannot  complain  that  the  suit  was  prematurely  brousM.  AMm 
T.  Mmkaer,  IS  OsL  ^M. 


•a  setftaa  within  tea  days  Kv  the 
tiwdill0Bafle^orbsfbfl«T»btiTCd  Ik 
cMeMtfon  is  radsMdaeoesntyligrtht  eat^ss 

. jadladgm«tabdlbsluidiBrsai4  olaiSB, 

tliwnif.  oatnliis  oosti,  ta«  costs  attandiiig  the  ygoaecntiqa  «rf  laid  sctk^  nkl  iavnvw»t 


MdlahailnfosaQiitd  Ms  scttMi  with  dm  dlltgWMW^  »  b>  lbwT»  baiwd  ttom  tmj 
prioriHx  of  pajBeat  tbenof;  ba^  in  csae  mHoh  is  wndasedaanBiMry  ligr  tht  eol^i 
asM^orsHhw  debtor  or  oredHsfi  and  Jedgmiiat  ihoa  bshsd  iw  aa*a  olaisa,  or  aif  v«l 


and  mfmtided  fmHker,  if  tlie  amoont  o 

Bot  baadeqnate  to  tho  pamont  of  all  of  the  piv^bned  olains  of  tk 

paid ora rate  ool of  the  hmA  hvai^ made  applioabla  thwato^ewd  ji  m— p^w— ■. 

agtfc&tiathisAotaoBtatoidahaitbaaoastwiadtoaflBotaayhnBKSliai  olaimai  mortpHi^u 

eniiaaef  aayimnrtpHna,  owalad  sa»  eristii^  haftpa  the  sisim  ef  m»Bk  Ishmar  mmSS^ 
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ft  MVWbT.  JUMscb^  (18  Ooi.  4M)  cpoM  upon  the  mttnd  tiuki  the  deM  on 
iriueh  the  attachment  ieaaed  was  equSMy  dUe,  and  nenoe,  does  not  oonflie^ 
via  the  rate  laid  dcnm  here.  Hovto  t.  ijppihger,  IB  Oal.  37a  See  pose, 
mo.  W. 

9.  A  writ  of  atCaohment  is  effeetual  to  change  the  title  of  personal  properkf 
•■Ijr  from  the  time  of  Ufrj.    TmJftB  t.  Jfimtove,  14  Gal.  47. 

VH  An  attaehmeiit  may  be  issaed  on  a  debt  contracted  at  any  time  siniM 
Ihepanage  of  the  Pxaotioe  Act»  April  29th,  1851.  O'Ccmnor  y.  Sldkx,  29  Cat. 
911 

11.  THe  words  "  made  after  the  passage  of  this  Act|"  in  the  Act  oonoemiag 
ittirtimpnts,  are  not  limited  to  debts  contracted  alter  the  amendment  of  the 
Act  in  1860,  bat  refer  to  the  Act  as  passed  in  1851.    Xd. 

13.  In  attachmootty  regular  upon  its  face,  is  not  Toid  because  the  oomplalni 
does  not  get  up  a  oause  of  Action  which  warrants  the  issuance  of  an  amach- 
■eoL    ifeComft  T.  JRted,  88  Cal.  281. 

18.  An  appeal  bond  is  a  oontnct  for  ^e  direct  payment  of  money  withia 
file  meaoiag  of  seotion  120  of  the  Fraotioe  Act.  ebahoMm^  T.  PMO^  Ooi. 
T.  1867. 

14.  Uttaelmiiwit  wtMn  ft  oannot  Iimiia.— In  an  action  to  recover  damaoe 
laroottition,  their  being  no  indebtedness  arising  upon  contract,  an  attaoE- 
■eBteBBBot  issue.    MmM  ▼.  Bharpt,  2  Cal.  24. 

UL  A  debt  doe  for  merchandise  sold  in  Boston  to  residents  of  San  Francisco, 
sad  forwarded  to  the  latter,  they  stipulating  to  pay  by  remitting  funds  to  Boa- 
toBp  is  not  the  sulneot  of  a  an  attachment  tmder  toe  Act  of  t&  twentyHiisth 
cfi|n],1851.    iS^  T.  iSAeOoa,  3  Gal  206. 

16.  An  attachment,  issued  before  the  issuance  of  the  summons  in  tlie  siiit» 
is  foid,  and  the  Bufaseqiient  issuanoe  of  the  summons  cannot  cure  it.  Xois  v. 
Bmy,  9  (^.  598. 

17.  'Where  two  shareholders  in  a  joint  stock  oompan^  sold  to  the  oompaaj 
goods  to  a  large  amount,  and  afterwards,  during  the  enstevice  of  the  company, 
solfl  their  stock  to  A.,  and  assigned  their  account  for  such  goods  to  B.,  who 
Midsadi  company  on  said  account  bt*  attachment:  J9e£i,  that  such  actioli 
mM  not  be  maintained,  there  haying  been  no  final  settlement  of  the  part- 
wmkkf  accounts,  no  bahmoe  struck,  and  no  express  promise  on  the  rart  dt 
AiMlvidfaDkal  members  to  pay  their  asoertainea  portion.  BuUard  ▼.  ihmojf^ 
ltOtf.80. 

VL  The  indebtednees  of  a  maker  upon  a  promissory  note,  before  its  matur- 
i^  li  not  the  sulneot  of  attaohment.  His  obligation  is  not  to  tiie  psyeto 
iIiMd  in  1^  note,  Mt  to  the  holder,  whoever  he  may  be.    Qrtgory  t.  J7^ 

ft-19  OaL  88B.  Kor  can  such  indebtedness,  after  the  maturity  of  the  note, 
isehed,  unless  the  note  is  at  the  tilne  in  Uie  poesessiDn  of  the  defendant, 
Hib  whom  ifai  delivery  can  be  enftireed  on  its  payment  upon  ^e  attachment. 
A 
in  An  aHachment  issued  before  iiie  maturi^  of  ttte  debt  is  prima  ybcietoftt 
ilnsia  BolMequeBt  attachment  FoMok  ▼.  MontaOer^  18  CaL  484. 
An  attaebment  issued  upon  a  debt  not  due,  is  Toid  as  against  crediton 
lights  are  injuxioualy  alfected  by  it.  Vaxto  t.  Bppbnger^  18  Cal.  378. 
*H  116.8. 
IL  If  tlie  piainiiff  haa  a  Tender's  Men  to  seooze  his  debt  on  real  pron^ 
of  tids  State,  an  attachment  cannot  issoe.  iTiST.  Qrigtify,  82  GaL  K. 
L  The  Tendor  of  real  estate  cannot  take  out  an  attachment  for  unpddd 
dMse  money,  if  he  can  enforce  a  lien  for  s^ch  ptirohase  money.  It  mat- 
\  lot  wbetber  such  lien  is  one  which  Courts  of  equity  will  enforce  in  fsiyor 
ipodoK,  or  whether  it  is  one  created  by  contraot.  Jd*  See  ForUr  t. 
'    i^nlT.  1868. 

n  attaehment  dmnot  issue  when  the  plaintiff  has  a  lien  to  seenie  hia 
.  aad  it  matters  not  whether  the  lien  is  one  recognised  by  Courts  oC 
Br»  or  is'  one  of  statutory  origin  and  resting  in  contract    Id. 

^  By  and  ajalMt  pai  lii«i»^Whe»e  one  pastaer  buys  oat  hiiicoHparlnsBi. 
'ng  to  pay*  the  ddtits  of  .the  ilnn^  the  pastnoEahip  remains  boona  foir  llm ' 
|Ut  as  bsAne  the  aale.    The  Imn  of  ftnaereditors  attaching  mogtb# 
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pzefenred  to  the  lien  of  an  indiTidnal  creditor  of  the  remaining  partner  attaob- 
iog  first.    Cwvrijy  t.  Woods,  13  Gal.  626. 

^5.  Th3  filing  of  a  bill  hj  one  partner  against  his  copartners  for  a  dinohi- 
tion  and  aeconnt,  and  praying  for  an  injunction  and  receiver,  and  an  appoint- . 
ment  of  a  receiver  .by  the  Coort,  does  not  prevent  a  creditor  from  proceeding 
bv  attachment  and  gaining  a  priority  over  other  creditors,  nntil  a  final  decne 
ox  dissolution  and  order  of  oistribution.  Adams  v.  Woods  dk  HaskfU,  7.  A. 
L^h  et  ol.,  IfUervenors,  9  Cal.  24. 

26.  Tenant  in  oommon. — ^A  sherilT  having  an  attachment  M^ainst  Y.,  msy 
levy  on  his  interest  in  the  grain;  and  to  effect  this,  may  take  andretain  poosea- 
sion  of  the  entire  quantity  of  grain;  but  he  can  sell  under  the  execution  on 
the  judgment  that  may  be  recovered  in  the  action  only  the  undivided  one-third 
interest  of  Y .,  the  purchaser  at  the  sale  becoming  tenant  in  oommon  idth  B. 
Bemal  y,.Bovious,  17  CaL  641. 

27.  Creditor*a  bUL — A  lien  by  attachment  enables  a  ereditorto  file  a  oedi- 
tor's  bill  without  waiting  for  judgmeni  and  execution.  Conroy  t.  Tfbods,  18 
Cal  626. 

28.  Where  two  attachments  have  been  levied  on  the  same  propedy,  can  the 
junior  attaching  creditor  successfully  attack  the  validity  of  the  fin^  on  the 
ground  that  the  complaint  did  not  contain  a  cause  of  action  upon  a  oontrsol»  - 
express  or  implied,  for  the  direct  payment  of  money  ?     McCcinb  v.  Reed,  2B 
Oal.  281. 

29.  Judgment— The  judgment  in  an  attachment  suit  need  not  direct  the 
sale  of  the  property  attached,  as  the  law  makes  it  the  duty  of  the  shoiff  to 
sell  it.    Low  V.  Henry,  9  Cal.  588. 

.90.  Unless  the  answer  of  a  garnishee  discloses  leins  having  priority  of 
olaim  upon  the  funds  in  his  nand:^,  judgmei|t  must  be  rendeivd  for  ^ 
amount  he  admits  is  due.  Cahoon  v.  Levy,  4  Cal.  244. 

31.  When  the  attadiment  will  not  lie  and  will  be  discharged,  see  i  138. 

82.  Priority  of  attaohmenta.— Where  a  first  attachment  against  an  insol- 
vent is  set  aside  as  fraudulent^  in  a  suit  brought  by  a  subsequent  attaching  . 
creditor,  to  which  various  other  attaching  creditors,  prior  and  subsequent,  are 
parties,  the  plaintiff  in  the  suit  cannot  claim  priority  over  the  attaohmaiti 
preceding  his,  on  the  ground  that  by  his  superior  diligence  the  fraud  has  been 
discovered.    Patrick  v.  3iBimtader,  13  CaL  434. 

'33.  Such  a  ftmd  is  not  strictly  an  equitable  asset.  The  prior  attaehmenti 
became  liens  in  the  nature  of  a  legal  estate  vested  in  the  sheriff  for  the  benefit 
of  the  creditors.  Plaintiff 's  ooste,  disbursements  and  counsel  fees,  however, 
should  first  be  deducted  from  the  fund  before  distribution.    Id, 

*d4.  The  debt  in  such  case  is  equitably  due,  and  there  being  no  actual  irsod 
against  subsequent  creditors,  they  cannot  be  preferred  in  equity,  even  if  the 
suit  could  have  been  defeated  by  the  debtor  lumseif .    Id, 

35.  Action  commenced  by  attachment  to  recover  an  allied  indebtedoeai  .< 
and  defendants  made  default ;  before  the  entry  of  judgment,  certain  subaeqaent 
aftaching  creditors  interveneid  and  contested  the  validity  of  the  plaintiiri 
attachment,  on  the  ground  thai  no  debt  was  really  due  flrom  plaintiff  to  deliuid- : 
an^    On  the  issue  thus  raised,  the  Court  found  in  favor  of  the  lutervenors,  snA 
thereupon  entered  an  order  setting  aside  the  attachment  of  plaintiff    Sdd,  that , 
Hj^  order  was  erroneous  in  entirely  setting  aside  the  plaintuTs  attachment,  and 
must  be  modified  so  as  merely  to  postpone  the  plaintiff's  lien  to  that  ol  tlM 
intervenors.    Bpeyer  v.  Ikmds,  21  Cal.  280. 

86.  Clerk,  to  lerae  attaolimenta  In  a  oertain  older.— It  is  the  duty  of  the  ' 
clerks  of  the  District  Courts  to  issue  and  deliver  to  the  parties  respectively  or  " 
to  their  attorneys,  writs  of  attachment  in  the  order  in  which  the  prelimioary 
papers  are*  presented  to  them,  and  the  ¥rrits  demanded.    lAck  v.  Jloddea,  25 
Cal.  205.  *  I 

87.  Right  of  etoppage  Is  paramoont  to  an  attaohment  liaa-^This  ri^t  I 
el(  stoppage  in  transitn  is  paramount  to  any  lien  on  the  goods  olaimsd  Of  ■ 
tb^peiriojvithxosigh  the  pnrohaser,  and  msQrhaezennaed  to  defeat  «i  a^'j 

I 
I 
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teehmenft  or  execatioik  levied  upon  the  goods  by  a  oreditor  of  the  vendee. 

.  Bbekman  v.  Pierce,  23  Cal.  50& 

1 121.  ^.^fidamtfor  aUachmeniy  what  to  contain. 

The  Clerk  of  the  Court  shall  issue  the  writ  of  attachment 
upon  receiving  an  affidavit  by,  or  on  behalf  of  the  plaintiff, 
which  shall  be  filed,  showing  : 

Ist.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness,  over  and  above  all 
*I^al  set-offs  or  counter  claims),  upon  a  contract,  express  or 
implied,  for  the  direct  payment  of  money,  and  that  such  con- 
tract was  made  or  is  payable  in  this  State,  and  that  the  pay- 
ment of  the  same  has  not  been  secured  by  any  mortgage, 
Sen,  or  pledge,  upon  real  and  personal  property  :  or, 

2d.  That  the  defendant  is  indebted  to  the  plaintiff  (speci- 
fying the  amount  of  such  indebtedness  as  near  as  may  be, 
over  and  above  all  legal  set-offs  or  oounter  claims),  and  that 
the  defendant  is  a  non-resident  of  the  State :  and, 

3d.  That  the  sum  for  which  the  attachment  is  asked  is  an 
actual  bonajide  existing  debt,  due  and  owing  from  the  defend- 
ant to  the  plaintiff,  and  that  the  attachment  is  not  sought  and 
fte  action  is  not  prosecuted  to  hinder,  delay,  or  defraud,  az^ 
creditor  or  creditors  of  the  defendant. 

>  Amended,  1853,  277;  1858^  163;  1860,  301.  Bancroft's  Fonns,  496-499; 
il»b.  Forms,  1367-1374;  Clerk  to  indorse  the  affldayit.  See  Bnle  XTiTT  for 
fian  Francisco, 

1.  The  Ihot  that  an  affidavit  for  an  attachment  omits  to  aver  that  the  sum 
for whi<^  the  writ  is  asked  is  "an  actual  bona  fide  existing  debt^  dne  and 
{ from  the  defendant  to  the  plaintiff,  and  that  the  attachment  is  not 
it  and  the  action  is  not  prosecuted  to  hinder,  delay  or  defraud  any 
Qtor  or  creditors  of  the  debtor,*'  does  not  render  the  atta(dunent  issued  a 
Bnlli^  as  against  subsequent  attaching  creditors.    FHdenberg  y.  Pieraon,  18 

1  A  junior  attaching  creditor  cannot  take  advantage  of  irregularities  in  the 
affidavit  or  bond  given  by  a  prior  attaching  creditor  of  a  common  debtor.    Id. 

3.  in  affidavit  for  attachment  is  insufficient,  which  avers  that  the  defendant 
is  indeHed  to  the  plaintiff  upon  an  express  or  implied  contract.  HawleyY. 
Mmk,  4  CeL  19^ 

4.  A  pledge  of  personal  {noperty  is  a  ''mortgjage,"  within  the  meaning  of 
tte  Attachment  Ajct,  the  word  oeing  there  used  in  its  most  general  signinca- 
tion,  meaning  "  securify."    Payne  v.  Benaiey^S  Cal.  260. 

§  122.    Undertaking  on  attachment. 

Before  issuing  the  writ,  the  clerk  shall  require  a  written 
luidertaking  on  the  part  of  the  plaintiff,  in  a  sum  not  less 
than  two  hundred  doUars/  not  exceeding  the  amount  claimed 
by  the  plaintiff,  with  sufficient  sureties,  to  the  effect  that  if 
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the  defendant  repoTer  judgmehi,  tke  |4aintiff  will  pay  all 
costs  that  may  be  awarded  to  the  defendant,  and  all  damages 
which  he  may  sustain  by  reason  of  the  attachment^  not  ex- 
ceeding the  snm  specified  in  the  underl 


lAmended,  1868,  1581;  1860,  901.  See  (660.  See  onfc,  6  78.  nak  (o)  mA 
(*).    BanoroA'B  Foims,  60i-504>1376.   

i  Amount  of  nndertakixiff.  See  Bole  jlsjlyiu  for  San  Francuoa.  To  bi 
'i&dozaedr-4he  fumt  and  mmato—'Rnle  XTiTT. 

1.  An  attaphment  bond,  execated  after  the  writ  baa  been  levied  and  tke 
attachment  dismifued,  is  Toid.    BmedUst  t.  Bray,  2  Gal.  251. 

2.  In  attachment,  tbe  nndertaldng  ahoold  praoede  the  writ  and  aeeoMpaay 
the  afDdayit.    Id, 

-  8.  It  ia  no  otrieotion  to  an  nndertaldng  on  attaobment  that  it  is  made  paja- 
Ue  to  the  People  of  the  State  of  Galifomia,  instead  of  the  defendant  ia  ib« 
salt,  as  the  U&er  can  sue  thereon  in  his  own  name.    Tbuiffe  t.  BoaenOud,  7  Cd. 

4.  A  mistake  in  the  recital  of  the  bond  as  to  the  amount  for  which  atteeh- 
ment  issned,  inay  be  endained  and  oorreoted  by  parol.  Tahnerr.  Vanes,  IS 
OaL666. 


5.  Action  on  the  bond^— In  an  aetion  on  a  bond  giyen  on  solnff  oat  an 
attachment  against  the  property  of  a  debtor,  who  was  a  merchant,  where  th» 
aheriif  had  levied  on  no  properfrjr  except  real  estate:  MM,  thai  .evidence  ee 
to  the  general  effect  of  an  attachment  npon  the  credit  and  lepntalion  of  ■»> 
chants  ought  not  to  have  been  submitted  to  the  jury,  on  the  ground  that  diia- 
agea  resulting  therefrom  are  too  remote  and  oontmgent:  and,  Wldfmihtr,  that 
^unsel  fees  paid  by  the  attachment  debtor  in  w  defense  of  the  suit  ooia- 
menced  by  the  writ  of  attachment,  over  and  above  the  taxable  oosts,  were 
not  recovmble,  and  that  the  Bietriot  Judge  erred  in  refusing,  when  requaated, 
to  inytruot  the  jury  to  that  effect,  alter  having  admitted  evidence  oi  the  amoaak 
of  such  connsel  fees.    BBOlh  v.  Lent,  1  Gal.  410. 

6.  Itseemsthataverdiotlbr$3,000,inasaitonattattadunentboDd.ttee 
no  property  has  been  levied  on  under  the  writ  Oif  attaehment  except  rest 
estate,  in  the  possession  of  v^oh  the  debtor  has  not  been  disturbed,  ^HU  ^ 
deemed  exceanve,  and  reversed  on  that  ground.    Id. 

7.  In  an  action  on  an  attachment  bond,  it  is  improper  to  admit  evidence  of 
drareciation  in  value  of  real  estate  attached. — Per  Hastings,  G.  J.    Id. 

8.  In  a  suit  on  an  attachment  bond,  if  the  bond  is  void,  the  oUigoKs  can- 
not recover  for  injury  sustained  by  the  attachment.  Bentdki  v.  Bray,  t  Oil 
951. 

9.  Ko  reoovery  can  be  had  on  a  bond  purporting  to  be  the  joint  bond  of  the 
ptincipal  and  sureties,  bat  signed  by  the  latter  only.  OUy  ofSaerammio^* 
Bunlap,  H  Gal.  431. 

10.  Otherwise,  aa  to  undertaUngs  nnder  our  sptem.  They  are  origU 
and  independent  contracta  on  the  part  of  the  sureties,  and  do  not  require  the 
signature  of  the  principal.    Id, 

11.  Otherwise,  also,  as  to  joint  and  several  bonds.  These  eaeh  siona  ii 
bound  without  the  signaturea  of  the  others  named  aa  obligors,  umees  it 
the  time  of  executing  the  bond  he  declared  he  would  not  be  bound  withoOt 
such  signatures  were  obtained.    Id. 

12.  The  recitals  in  statutory  undertakings  have  the  same  effeot  and  are  to 
be  construed  in  the  same  way  as  the  bonds  making  the  same  recitals,  and  are 
conclusive  of  the  facte  stated:    Jfcifiaan  v.  DatSa,  18  GaL  338.    See  Con- 

§39,Ko.334. 


IS.  DnreM  of  f;ood&— The  issue  of  an  attachment,  and  a  le^  of  thai 
on  goods,  if  there  is  a  legal  cause  of  action  existing,  is  not  such  %  dnrese  of 
goods  as  to  give  a  eause  of  action  for  damagee  in  Ikvar  of  ^  oneivhoie 
gooda  are  seised.    jIMer  v«  YTefle^  Foryo  A  Co.,  »  GaL  807. 
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{  1S3.  ^Wrttj  to  iokm  €aul  wkai  to  State. 

The  writ  shall  be  directed  to  the  Bheriff  of  any  county  in 
which  property  of  each  defendant  may  be,  and  require  him 
to  attach  and  safely  keep  all  the  property  of  snch  defendant 
within  his  county,  not  exempt  from  execution,  or  so  much 
thereof  as  may  be  sufficient  to  satisfy  the  plaintififs  demand, 
the  amount  of  which  shall  be  stated  in  conformity  with  the 
complaint,  unless  the  defendant  give  him  security  by  the  un* 
dertakii^  of  at  least  two  sufficient  sureties  in  an  amount  suf- 
ftcient  to  satisfy  such  demand,  besides  costs,  or  in  any  amount 
equal  to  the  value  of  the  property  which  has  been,  or  is  about 
to  be,  attached ;  in  which  case,  to  take  such  undertaking. 
Several  writs  may  be  issued  at  the  same  time  to  the  sherifib 
of  diffiMrent  counties. 

^Amended  1860, 315 ;  See  §  660 ;  Buioroft'B  Fonai,  607, 613 ;  Abb.  Fonii, 

1S76. 

§  124.  Shares  of  stock  and  debts  due  defendant  may  be  at- 
iaehed  and  sold. 

The  rights  or  shares  which  the  defendant  may  have  in  the 
ik>ck  of  any  corporation  or  company,  together  with  the  inte- 
est  and  profit  thereon,  and  all  debts  due  such  defendant,  and 
sB  other  property  in  this  State  of  such  defendant  not  exempt 
from  execution,  may  be  attached,  and  if  judgment  be  recov- 
ered, be  sold  to  satisfy  the  judgment  and  execution. 

rSeettonB  124  to  Ul,  ineLiiBiye,  made  applicable  to  JiutioeB'  CourtB ;  aeepod, 

L  raids  In  the  hands  of  a  reoelTer,  appointed  by  a  competent  Court,  are  not 
Bible  to  attachment  Adams  ▼.  Bashdt,  6  GaL  113 ;  Tuba  Oounht  ▼.  Adamg, 
T0d.S6. 

1  Where  an  attachment  was  issued  by  the  Conrt  of  first  instance  against  the 
propsrty  of  a  debtor,  and  the  sheriff  had  executed  the  same,  and  was  ordered 
to  oake  the  amount  due  the  creditor  out  of  the  goods,  chattels  and  property  of 
fts  debtor :  Mddj  that  the  sheriff  could  not  maintain  an  action  in  his  own  name 
to  rseover  a  sum  owing  to  the  attachment  debtor  by  a  tUrd  person,  fbr  goods 
nIdaoddeUYered.    BuMte  y.  MOhado,  I  OtA.  104. 

|1S5.    WrUj  how  executed. 

The  sheriff  to  whom  the  writ  is  directed  and  delivered, 
rikall  execute  the  same  without  delay,  and  if  the  undertaking 
mentioned  in  section  one  hundred  and  twenty-three  be  not 
giveii,  as  follows : 

Ist.  Beal  property  standing  upon  the  records  of  the  county, 
in  the  name  of  the  def<Midant,  shall  be  attached,  by  leaving  a 
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copy  of  the  writ  with  an  occupant  thereof;  or,  if  there  be  do 
r  occupant,  by  posting  a  copy  in  a  conspicuous  place  tbeiieoa, 
and  filing  a  copy,  together  with  a  description  of  the  property 
.  attached  with  the  recorder  of  the  county. 

2d.  Real  property,  or  any  interest  therein,  belonging  to  the 
.defendant,  and  held  by  any  other  person,  or  standing  on  the 
records  of  the  county  in  the  name  of  any  other  person,  shall 
-be  attached  by  leaving  with  such  person,  or  his  agent,  a  copy 
of  the  writ,  and  a  notice  that  such  real  property,  (giving  a 
description  thereof),  and  any  interest  therein,  belonging  to 
the  defendant,  are  attached  pursuant  to  such  writ,  and  filing 
a  copy  of  such  writ  and  notice  with  the  recorder  of  the  coontyt 
and  leaving  a  copy  of  such  writ  and  notice  with  an  occupant 
of  such  property,  or,  if  there  be  no  occupant,  by  posting  a 
copy  thereof  in  a  conspicuous  place  thereon. 

8d.  Personal  property,  capable  of  manual  delivery,  shall 
be  attached,  by  taking  it  into  custody. 

4th.  Stock,  or  shares  or  interest  in  stock,  or  shares  of  any 
•corporation  or  company,  shall  be  attached,  by  leaving  with 
the  president,  or  other  head  of  the  same,  or  the  secretary, 
x^ashier,  or  other  managing  agent  thereof,  a  copy  of  the  writ, 
,and  a  notice  stating  that  the  stock  or  interest  of  the  defend- 
.ant  is  attached,  in  pursuance  of  such  writ. 

5th.  Debits  and  credits,  and  other  personal  property,  not 
capable  of  manual  delivery,  shall  be  attached  by  leaving  with 
the  person  owing  such  debts,  or  having  in  his  possession,  or 
"under  his  control,  such  credits  and  other  personal  property? 
or  with  his  agent,  a  copy  of  the  writ,  and  a  notice  that  the 
debts  owing  by  him  to  the  defendant,  on  the  credits  and  other 
personal  property  in  his  possession,  or  under  his  control,  be- 
longing to  the  defendant,  are  attached  in  pursuance  of  such 
writ. 

^Amended  1862, 568.    Property,  what  may  be  attached,  see  post,  f  217. 

.   1.  Writ  bow  eaceonted,  rotam. 

2.  Where  a  substitute  fiheriiT  (Elisor)  was  appointed,  andtiie  pleadings  did 
not  show  that  there  was  no  sheriff  or  coroner,  or  that  these  officers  were  dis- 
qualified: Held,  that  the  appointment  being  made  by  a  Judge  having  compe- 
tent jurisdiction,  the  presumption  of  the  law  is  that  he  faitiht^illy  perfornied 
his  duty.     2umer  t.  BiUagram,  2  Cal.  520. 

3.  The  assent  of  an  ordinary  agent,  who  had  general  charge  of  his  princi- 
pal's ai&in  duxing  her  temporary  absence,  will  not  Jnstiiy  the  sheriff,  irbi 
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holds  in  ezeeution  aipiinst  a  ihird  person,  in  lerving  it  upon  pioperi^  in  ih» 
poenssion  of  the  pnncipal  in  her  absence.    FUch  t.  Brockman,  2  Cal.  67&. 

4.  The  return  on  an  attachment  cannot  be  amended  so  as  to  postpone  the 
lidits  of  creditors  attaching  sabseqnently,  bat  before  the  collection.  WtbHer 
?.  BotoorM,  8  Cal.  21. 

5.  The  preanmptions  are  in  faTor  of  the  regularity  of  the  acts  of  the  oA- 
eer,  end  a  return  which  simplv  states  that  the  proj^rty  was  attached,  is  snf* 
idoit  prima  facie  to  show  a  due  and  proper  execution  of  the  writ.  RUter  y, 
8aawi,  11  Gal.  248. 

6.  On*  statute  prescribes  the  manner  in  which  real  estate  may  be  attached, 
bot  containa  no  express  provision  requiring  that  all  the  acts  necessair  to  a 
nfidleyy  shall  be  set  out  in  ttie  return;  nor  can  such  a  rule  be  sustaineo.  Id. 

7.  Hot  is  it  necessary,  when  the  levy  is  made  by  posting  a  copy  of  the  writ 
OB  the  premises,  that  the  return  of  the  sheriff  should  show  that  the  premi- 
m  were  at  the  time  unoccupied.    Id. 

8.  Ko  parol  instn&otion  of  tlM  plaintiff  in  an  attachment  or  execution,  re- 
neeting  property  seized  by  the  sheriff  under  either  writ,  will  discharge  such 
aeriff  from  liamlity.  The  statute  is  express  that  such  instruction  must  be  in 
VBtiag.    Sandfitrd  t.  Baring,  12  Gal.  639. 

9.  A  sheriff  who  levies  a  writ  of  attachment  upon  personal  property,  in 
cMieDce  to  the  commands  of  Uie  writ,  has  no  right  to  let  the  properf^  ^ 
oat  of  his  handa,  except  in  the  course  of  law,  and  if  he  does,  ana  the  debt  is 
lost,  he  is  responsible  to  the  plaintiff  in  the  attachment  for  the  amount  of  the 
ML    M. 

10.  Where  one  writ  of  attachment  was  placed  in  the  sheriff's  bands  on  Sun- 
Isy,  and  another  agunst  the  same  defendant  was  placed  in  the  hands  of  a 
depoty  at  a  quarter  past  twelve  on  Monday  morning,  the  sheriff  not  knowing 
the  bet  and  the  fint  levy  was  made  under  the  writ  at  one  o'clock  Monday 
■eraing,  the  sheriff  was  not  guilty  of  negligence  In  executing  the  first— no  spe- 
dai  drcomstances  being  shown.     WhUnw  v.  Butterftdd,  13  Gal.  335. 

11.  Reasonable  diligence  in  the  executu>n  of  process  depends  upon  the  par- 
tieilar  fiusts;  whether,  for  instance,  the  writ  be  for  fraud,  or  because  the  de* 
iBsdabtis  about  to  leave  the  State,  or  remove  his  property,  and  the  like.    Id. 

12.  The  mere  omission  of  a  deputv  to  inform  the  sheriff  of  having  a  process  fit 
lead  is  not  such  negligence  as  to  charge  the  sheriff,  in  case  a  writ  last  in  hand 
VM  executed  flrsi    Id, 

18.  Where  an  officer,  by  virtue  of  a  second  attachment,  levies  on  property  al- 
ntdf  bk  his  poasession  by  virtue  of  a  former  attachment,  it  is  only  necessary 
for  kim  to  return  that  he  has  attached  the  interest  of  the  defendant  in  the  prop- 
trtj  then  in  his  possession.    O'Connor  v.  Blakx,  29  Cal.  312. 

14.  A  gamiahment  served  upon  the  owner,  in  a  suit  against  the  head  con- 
tactor after  the  commencement  of  the  building,  and  before  notice  served,  must 
fnmil  over  the  lien  of  a  sub-contractor.    Cahoon  v.  Levy,  6  Gal.  295. 

15.  The  Hen  of  an  attachment  having  become  fixed  upon  fUnds  in  the  hands 
at  a  receiver,  fellows  the  property  in  me  hands  of  his  successors.  Adcmta  v. 
Woods,  9  GaU  29. 

16.  T.  commenced  suit  against  J.  bv  attachment ;  the  writ  was  levied  upon 
Mrtahi  personal  property  by  the  plaintiff  H. ,  as  sheriff.  M.  J.,  wife  of  J., 
eUaed  the  propertv  as  a  sole  trader,  and  brought  her  action  of  replevin  for 
fte  property,  and  obtained  possession  of  the  same,  by  the  delivery  of  an  un- 
dertaking as  required  by  section  one  hundred  and  two  of  the  Gode.  The  under- 
takmg  was  executed  by  defendants  R.  and  S,  The  replevin  suit  was  decided 
Ifehrnary  6th,  1855,  fn  fkvor  of  H.  T.  obtained  judgment  in  the  attachment 
•ait  against  J.,  November  SOth,  1854  On  the  18th  of  February,  1855,  execu- 
tioBs  in  favor  of  otlier  creditors  of  J.  coming  into  the  hand  of  H.,  as  sheriff,  he 
Isvied  them  on  the  same  property,  and  suhseauently  sold  the  property  and  paid 
the  proceeds  into  Gourt  H.  then  brought  this  suit  against  the  sureties  in  tha 
replevin  bond.  Bieid,  that  the  lien  of  T.'s  attachment  continued  after  the  re- 
plevy of  the  goods  by  M.  J.    Htmt  v.  JRo6tfiaon,  11  GaL  262. 

17.  The  deposit  in  the  Recorder's  office  of  a  copy  of  the  writ,  with  a  descrip* 
fion  of  the  property  attached,  is  sufficient  to  operate  as  notice  of  the  lien  to 
ftmlpartlflfl.   JtOter  v.  iSoawiiB,  U  Gal.  283. 
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fetara  of  iSbe  writ    Id. 

19.  The  lieo  of  an  attacbing  creditor  of  real  estate  taket  effeot  immediatelj 
upon  tiie  levy  of  the  attachment  and  the  deposit  of  a  oopy  of  the  writ,  to^ethv 
with  a  descrmtion  of  the  land  attached,  with  the  Gonnty  Recorder.  Hilbr  ?. 
SccumeU.  XI  (Jal.  338. 

20.  Where  a  first  attachment  against  an  insolyent  is  set  aside  as  fraadnknt,  in 
a  suit  brought  by  a  subsequent  attaching  creditor,  to  which  Farious  other 
attaching  creditors,  prior  and  subsequent,  are  parties,  the  plaintUT  In  the  smt 
cannot  claim  priority  over  the  attacnments  preceding  his,  on  the  ground  that 
by  his  superior  diliraiee  the  fraud  had  been  discovered.  The  prior  attaohr 
ments  becMune  liens  In  the  nature  of  a  l^al  estate  Tested  in  the  aberiff  for  the 
benefit  of  the  creditfMrs.    Patrick  t.  MMadery  13  Cal.  444. 

21.  The  Uen  of  firm  creditors  must  be  preferred  to  the  lien  of  an  iBdlridaal 
creditor  of  the  remaining  partner  attacning  first.  CornxM  y.  Woods,  13  ObL 
631. 

22.  A  Uen  hj  attachment  enables  a  creditor  to  file  a  creditor^  bill,  witboai 
waiting  for  juogment  and  execution.    Conroy  ▼.  Woods,  13  Cal.  626. 

23.  Plainuir,  January  10th,  1858,  In  a  suit  entitled  0.  and  M.  and  oUierB,eoB- 
,  posing  the  Wisconsin  Qaarta  Mining  Ge.  (a  corporation),  attached  a  qaartiauit 

and  ledge  belpng^ng  to  the  corporation.  June  26tb,  1858,  the  complaint  was 
.  amended,  so  as  to  make  the  corporation,  as  such,  the  party  defendant,  and  judg- 
ment was  rendered  against  the  company  August  14tli.  1858,  the  propniy  sow 
and  plaintiff  the  purchaser.  October,  1857,  W.  receiyed  fh>m  the  corporafioa 
a  (dii^tel  mortgage  on  this  property,  had  decree  of  foreclosure  Auguat  9th,  1858. 
Sale  October  following— W.  the  purchaser.  Defendants  here  are  in  posaesBtoa 
nader  sheriffs  sale  on  the  decree.  Plaintiff  claims  title  under  his  jndgmeat 
and  sale.  Held,  that  he  cannot  recoyer  ;  that  he  acquired  no  lien  by  the  attadi- 
ment,  because  the  property  attached  belonged  to  the  corporation,  which  wm 
not  a  party  to  the  suit  until  after  the  leyy  and  return  of  the  writ;  that  plsfai- 
tiff's  rightB  attach  only  firom  the  date  of  his  judgment,  August  14th,  1858,  and 
bis  lien  belns  subsequent  to  the  lien  of  W.'s  judgment,  August  9th,  1868,  under 
which  defendant'  claim,  the  latter  haye  the  better  rig^t.  CoUins  t.  Monigom^ 
«y,  16  Gal.  398. 

24.  The  lien  of  attachment  of  real  property  is  not  perfected  until  both  (he 
acts  prescribed  by  statute,  to  wit,  deuyery  to  the  occupant  of  a  c<^y  of  the 
writ»  or  posting  a  copy  upon  the  premises  if  there  be  no  occupant,  and  the 
fiUpg  of  a  copy  with  tne  recorder,  together  with  a  deeoription  of  the  proper^ 
attached,  are  perfonned.  The  omission  of  either  act  is  fatal  to  the  creatioB 
of  the  Uen.     WhecOon  y.  Neoitte,  19  Oal.  41. 

25.  Where  a  writ  of  attachment  was  issued  on  the  twenty-sixth  of  Ai^sst, 
and  a  copy  deliyered  to  the  occupant  of  the  premises,  or  posted  upon  theoi, 
on  the  twenty-ninth  of  that  month,  and  on  the  same  day  the  writ  was  returned 
with  a  oertifioate  of  the  sheriff's  proceedings,  and  filed  in  the  clerk's  ofloe; 
but  no  copy  of  the  writ,  with  a  description  of  the  property,  was  filed  with  fiis 
reoorder  until  the  ninth  of  September  following:  Hdd,  that  after  the  return 
of  the  writ  to  the  clerk's  oflioe,  on  the  twenty-ninth  of  August,  the  sheriff  had 
no  authority  to  take  any  proceedings  for  the  completion  of  the  attachmenL 
preyiously  omitted;  that  the  writ  was  antibority  to  him  only  for  acts  peribrmed 
while  it  remained  in  his  possession;  and  hence,  that  another  creditor  of  tbs 
debtor  purchasing  the  property  from  the  latter,  on  the  sixth  of  Septembeii 
took  it  nee  from  any  lien  of  the  attachment.    Id. 

26.  It  is  the  duty  of  an  officer,  after  he  has  once  entered  upon  (he  ezecoto 
of  an  attachment,  to  complete  its  execution  wi^  diligence.    Id. 

$  126.  Attorney  to  gioe  wrUkn  instructiom  to  sheriff  what  to 
mttacK 

Upon  receiving  information  in  writing  from  the  plaintiff|Or 
bis  attorney,  that  any  person  has  in  his  possession,  or  under 
bis  control,  any  credits  or  other  personal  property,  beloDgiog 
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to  tiie  defendant,  or  k  owing  any  debt  to  the  defendant,  the 
sheriff  shall  serve  npon  such  person  a  copy  of  the  writ,  and 
a  notice  that  snch  credits,  or  other  property  or  debts,  as  ti^e 
€886  may  be,  are  attached  in  parsaanoe  of  such  writ. 

S 127.  Gfamishmenlf  when  garnishee  Uable  to  jdamtiff. 

AB  persons  having  in  their  possession,  or  under  their  con- 
trol, any  credits  or  other  personal  property  belonging  to  the 
defendant,  Or  owing  any  debts  to  the  defendant  at  the  time  of 
Benrioe  npon  them  of  a  copy  of  the  writ  and  notice,  as  pro- 
vided in  the  last  two  sections,  shall  be,  unless  such  property 
be  delivered  np  or  transferred,  or  snch  debts  be  paid  to  the 
sheriff,  liable  to  the  plaintiff,  for  the  amount  of  suoh  credits, 
property,  or  debts,  until  the  attachment  be  discharged,  or 
snj  juc^ment  recovered  by  him  be  satisfied. 

1.  Tlie  lialnlitj  of  a  garxd^hee  datea  from  t}ie  service  of  f^e  attacbment  and 
•ffldftTit,  and  from  the  notioe  to  appear.    Joknaon  t.  Carry,  2  Cal.  23, 

%  The  doctrine  of  ganuphment,  alt^on^  partially  regulate  by  fltati;^,  la 
lot  the  len  a  common  law  prooeediBg,  aim  tberefore  in  prooeedinga  against  a 
g^raishee,  the  parties  are  entitled  to  a  jury  trial,    Oc^toon  y.  Levy,  5  Gal,  294. 

3.  13ie  lien  of  a  sab-contractor^  filed,  and  notioe  given  to  the  owner  of  a 
bailding,  within  thirty  days  after 'the  completion  of  the  worlc,  lender  the  Act 
of  1855,  attaches  from  the  time  the  ^ork  was  conmienced.  and  takes  pre- 
Mdsnoe  over  a  garnishment  servect  on  the  owner  against  the  head  oontau&Of, 
Jftet  the  work  was  commenced,  and  beloie  the  flfing  a^d  serving  notice  of 
Bml    Turn  y,  Moniford,  7  CbI.  m,  ^^ 

4.  The  ez-sheriir  conld  only  be  gamidieed  as  a  private  individual.  Orakan 
V.  AKficott,  7  CaL  144. 

f .  Vhere  A.,  who  carried  on  a  printing  oMce,  and  was  indebted  to  the 
^Dds  of  the  office,  iklaced  in  the  bands  of  B.  a  certain  atnotqit  of  money, 
vrift  directions  to  9.  to  pa^  the  hands,  which  B.  neglected  to  do,  and  where 
fliars  was  no  evidence  showing  that  the  hanos  a^poeed  to  look  to  B.  for  their 
maey,  or  that  A.  was  indebted  to  the  hands  in  an  ainpnni  equal  or  appros^- 
ttiie  to  the  sum  in  B.^s  hands,  and  the  moneywas  subsequently  attached  in 
Ihehsndsaf  B.  atthesoitof  0.  againatA.:  jBfoU,  that  the  money  was  liable 
to  the  attachment.    Chandler  v.  Booth,  11  Cal.  342. 

ii^  Hie  fiict  that  the  defendant  in  an  action  for  the  recovery  of  money  has 
iMa  gsndsheed  bf  a  creditor  <tf  the  plaintiff,  oonatitales  no  defense  to  ttia 
Men,  and  caniiot  be  set  up  in  the  answer  as  a  plea  in  bar.  Th^  remedy  of 
defendant  in  snch  case  is  by  motion,  based  npon  affidavit  of  the  fact,  for  stiQr 
of  proceedings  nntil  the  action  against  the  plaintiff  or  the  attachment  therda 
h  dirooied  at    MsKku  v.  McVermott,  22  Cal.  667;  Piarson  v.  MCaM,  21 

7.  Umey  dcfiosited  with  the  sheriff  by  a  defendant  to  proewpe  the  release 
cf  an  atladiment  is  in  the  custody  ol  the  law>  but  when  the  parties,  hj  h 
mntoal  agreement*  take  it  oat  of  the  hands  of  the  sheriff,  withont  any  OMcr 
fir  pemnsMn  of  Ooart,  Mid  loan  it'omt  to  third  partaes^  these  parties  are  not 
fta  bailees  of  the  sheriff,  and  the  money  ceases  to  be  in  the  onatody  of  the 
aw,  and  can  only  be  reached  on  proeeedings  siipplementary  to  ezeontion,  in 
As  taoM  auHiBer  as  other  debts  are  Madhed.  AIAei«^  T*  Bmdy,  2S 
Od.686. 

5.  The  defendant  some  time  previous  to  the  mdt  of  the  plaintiff  against 
^heBi.  S. Mining  Co., sued  tha  oowpany and ohtaiaad Jndgme&i againsiithjda- 
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•  fenlt.  The  jndgmdnt  -wAb  iooiade  to  draw  a  certeln  xato  of  interest^  -wifluAk 
there  being  any  prayer  for  snch  relief  in  the  complaint.  It  was  also  eironfr- 
onB  in  certain  other  respects.    On  appeal  to  the  Supreme  Court  the  judgment 

.  was  modified  by  striking  out  certain  clauses,  and  in  certain  other  req>ecAi. 
There  was  no  stay  of  proceedings  in  the  Court  below,  and  before  thedecisiaa 
of  the  case  by  the  Supreme  Comtthe  defendant  had  taken  out  an  executioti, 
and  caused  the  mining  claims  of  the  B.  S.  Mining  Company  to  be  sold.  At 
the  sale  the  defendant  bid  the  full  sum  for  which  his  execution  called,  and 
became  the  purchaser.  He  paid  the  sheriif  no  money  except  his  fees  on  the 
sxecution,  but  gaye  him  a  receipt^  as  is  usual  in  such  cases^  for  a  pum  eqiul 
to  the  face  of  the  execution,  less  the  fees  paid  to  the  sheriif.    The  B.  S.  M. 

•  Company  had  ceased  to  work  their  mine  prior  to  this  sale.     After  the  sale  a 
.  contract  was  made  between  the  defendant  and  the  company,  by  which  the  lat- 
ter agreed  to  work  the  mine  during  the  time  allowed  for  the  redemption,  and 
pay  over  the  proceeds  to  the  defendant,  and  the  lai^  agreed  to  pay  all  the 
expenses  of  working,  and  to  pay  the  comnany  wages  in  any  event,  whether 

'  the  mine  should  yield  a  profit  or  not.  ITnaer  this  contract  the  defendant  r»- 
.  oeiTed  firom  the  mine  over  and  above  expenses  the^gum  of  $7,000  in  ^d  diut- 
Plaintiff,  as  an  attaching  creditor  of  the  B.  S.  Mining  CompiE^ny,  bnn^  suit 
against  the  defendant  as  garnishee.  Edd^  that  the  case  presented  failed  to 
mskke  the  defendant  a  debtor  of  the  company  within  reach  of  plaintifTs  at* 
taohment.    Johnson  ▼.  Lamping,  Oct.  T.  1867.     * 

9.  The  process  of  garnishment  is  a  le^,  nqt  an  equitable  remedy,  and 
only  apphes  to  cases  where  the  legal,  as  distinguished  from  the  equitable,  re- 

•  lation  of  debtor  and  creditor  exists  between  the  defendant  and  the  garnishee. 
Oasaey  d  ux.  v.  Ood  is  voiih  us  CongregaHon,  Ap.  T.  1868. 

§  128.  '  Giation  to  garnishee  to  appear  before  a  Cburi  or  Judge. 

Any  person  owing  debts  to  the  defendant,  or  having  in  hifl 
possession  or  nnder  his  control  any  credits  or  other  personal 
property  belonging  to  the  defendant,  may  be  required  to  at- 
tend before  the  Court  or  Judge,  or  a  referee  appointed  by 
the  Court  or  Judge,  and  be  examined  on  oath  respecting  the 
.  same.  The  defendant  may  also  be  required  to  attend  for  the 
purpose  of  giving  information  respectilig  his  property,  and 
may  be  examined  on  oath.  The  Court  or  Judge  may,  after 
such  examination,  order  personal  property  capable  of  manoal 
delivery,  to  be  delivered  to  the  sheriff  on  such  terms  as  may 
be  just,  having  reference  to  any  liens  thereon,  or  claims 
against  the  same,  and  a  memorandum  to  be  given  of  all  other 
personal  property,  containing  the  amount  and  description 
thereof. 

^Amended  1865,  197 ;  Abb.  Forms,  1380<1881. 

1.  An  order  requuing  a  garnishee  to  nay  into  Court  the  amount  for  which 
Judgment  has  been  rendered  agunst  him  may  be  considered  as  improper. 
8nm  T.  Brawn,  6  Gal.  118. 

2.  In  proceedings  against  a  garnishee,  it  is  the  duty  of  the  Court  sim^ily  to 
lender  judgment  against  the  garnishee  for  the  amount  found  due  by  mm  to 
the  judgment  debtor.    BrHmagim  t.  BowshBr,  6  Oal  18. 

3.  An  order  that  tlie  garnishee  pay  oyer  (he  money  into  Court  is  improper. 

Idm 

4.  The  provisions  of  the  one  hundred  and  tventy-ei^th  8eetik>n  were  in- 
4fl&ded  for  the  mewitj  of  the  plainiiir,  and  not  to  oonte  a  priTilege  upoa  tb* 
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gUBishee,  and  the  pluntiif  may  or  may  not,  at  his  eleotioa,  require  the  oar-  . 
■idiee  to  appear  and  answer  on  oath,  and  his  lialnlity  will  not  he  aifi9ctedbj 
flia  ftihue  m  the  pUintiff  to  take  snoh  a  step.    Bdberls  A  Co.  t.  LandeehaTf  9 
Ott.262. 

5.  Awlgmnant^  and  its  effects — ^Where  shares  of  stock  in  a  corporation 
bsTe  been  regalarlv  transferred  as  seonrity  for  a  loan,  the  mortgagee  is  the 
only  proper  garnishee  in  a  soit  against  the  mortgagor^  in  order  to  attaeh  his 
nteiert  m  the  corporation.    Sdvciurds  y.  Beugnot,  7  Gal,  162. 

6.  in  soch  a  case,  the  corporation  is  no  longer  privy  to  the  interest  of  the 
BOrt^eor,  which  is  a  mere  eqnity  in  the  hands  of  the  mortgagee.    Id, 

.7.  After  the  defiyery  and  presentation  of  an  order,  the  debt  due  by  the 
dnwee  cannot  he  reached  on  attadiment  issued  by  the  creditors  of  the  drawer. 
At  a^nnst  any  attempt  by  them  to  enforce  its  parent  upon  any  such  pro- 
oaedm^,  the  order  is  an  eiffectual  protection,  as  it  is  also  againet  the  smt  of 
the  assignor  to  collect  the  amount,  unless  such  suit  is  prosecuted  for  the  ben- 
efit of  the  aesignee.     WheaUey  v.  Strobe,  12  Gal.  92. 

8.  Plaintiif  deliyered  to  defendants  gold  dust,  to  be  by  them  forwarded  to 
Baa  Fruidsco,  to  be  there  coined  and  returned.  The  dust  belonged  to  five 
MBODs,  partners  in  mining,  of  whom  plaintiif  and  G.  were  two.  While  the 
ooat  was  in  the  hands  of  defendants,  Ci  sold  to  plaintiff,  for  a  valuable  con-^ 
ndeiation,  his  interest  in  it,  and  gave  a  receipt  evidencing  the  sale.  Defen- 
dnta,  alter  this,  received  coin  made  of  the  dust,  and  a  creditor  ol  G.  attaehed 
tbe  coin,  by  gamisheeing  defendants.  Defendants  had  no  notice  of  the  sale 
to  plaintiff  until  the  day  after  the  attachment,  when  plaintiff  demanded  G.'s 
ihare  of  the  coin.  JJMd,  that  plaintiff  was  entitled  to  the  coin ;  that  the  dust 

i .  in  defendants*  hands  was  in  tne  constructive  possession  of  all  the  five  owners, 
G.  having  no  exdusiye  interest  in  any  part  until  it  was  converted  into  coin, 
lad  divided  among  the  owners;  that  C.  'S  right  in  the  dust  was  a  cAoae  in  action, 
wideh  he  could  assign  by  order  in  favor  of  Qie  purchaser  or  assignee,  and  after 
nch  order,  neither  G.  nor  his  creditors  could  claim  any  right  to  the  money; 
fliat  the  Statute  of  Frauds  has  no  application  to  a  case  like  this.  WaUing  v. 
Jrifer,  15  Gal.  38. 

9.  A  garnishment  does  not  give  the  creditor  precedence  over  assignees  of 
flie  fond,  when  the  assignment  is  prior  to  the  service  of  the  garnishment.  Id, 

K).  Qenerally. — ^Where  a  garnishee,  in  discharge  of  a  rule,  answers  on  oath, 
tliat  he  was  released  by  the  plaintiff,  and  that  the  plaintiff  had  abandoned  his 
framination,  he  should  be  discharged  by  the  Gourt  without  farther  delay, 
ndeaa  his  answer  is  controverted  by  the  afiOdavit  of  the  plaintiff.  Ogdm  v. 
jruZt,  aCal.  253. 

11.  And  where  a  party  Is  gamisheed  to  answer  on  a  certain  day,  and  appears, 
aad  the  sammoning  party  declines,  or  is  not  prepared  to  take  his  answer,  and 
the  term  closes  without  any  action  on  the  garnishment,  the  summons  is  discon- 
Ibmed  and  the  party  discharged  from  liabiuty  to  answer.    Id. 

12.  A  garnishee  can  only  be  required  to  answer  aa  to  his  liability,  to  the 
lebtor  or  defendant,  at  the  time  of  the  aervice  of  the  gamiahment.  Morris  y. 
AffVoyaa,  4  Gal.  409. 

13.  A  garnishee  should  be  allowed  to  amend  his  answer,  wheaever  it  appears 
that  he  has  committed  a  mistake  or  fallen  into  error,  which  could  not  reasonably 
have  been  avoided.    SmUhv.  Brown,  5  Cb\.  IIB.  -    ' 

14.  Where  B.  was  garnished  in  a  suit  against  G.,  the  day  before  he  accepted 
aa  order  drawn  bv  A.  in  favor  of  G.,  bat  failed  to  inform  U  thereof ;  and  G.,  for 
a  valuable  coosideration,  sold  the  order,  as  indorsed,  to  D.,  an  innocent  pur- 
chaser: Eddy  that  B.,  having  made  the  order  negotiable,  and  put  the  same  In 
chrealation,  is  estopped  from  setting  up  against  it  any  antecedent  matter,  and  is 
liable  to  D.  for  the  fall  amount  thereof.    Garwood  v.  SUnwaon,  8  Gal.  101. 

15.  A  plaintiff  who  has  saed  out  an  attachment,  and  given  the  necessary 
DOtiee  to  a  garnishee  that  the  property  in  his  hands  is  attached,  and  subsequently 
the  nndshee  fraudulently  disposes  of  the  proper^,  has  a  right  to  waive  his  lien 
on  me  property  and  bring  suit  for  the  value  of  the  property  against  the  garni- 
Ace.    J9o6«ri8<f;Oo.v.Xa9i^A»r,  9Gal.  262. 

16.  A  party  placing  money  In  the  hands  of  another  for  the  purpose  of  making 
abet  en  An  election,  in  the  name  of  the  bailee,  but  for  the  benefit  of  the  bailor. 
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amy  letract  the  fflml  set  of  maftliig  tte  bot,  and  fldes  not  forMt  tte  iwmiT^y 
naiion  of  the  illegtaltj  of  the  purpose  for  which  it  mm  deposited.  Hardif  r. 
JTunl,  II  Oft!;  343; 

17.  The  bailor  does  not  part  with  the  ownership  by  allowing  it  to  be  ived  tn 
hie  benefttfthoagh  in  the  name  of  another.  The  money  in  tbe  hands  of  the  ngeift 
remaine  as  between  liim  and  the  principal,  the  money  of  the  prineipai.    li, 

IB,  Mor  can  an  attaching  oreditor  of  the  bailee,  ierring  on.the  money  in  flie 
hands  of  a  stakeholder,  with  whom  it  has  been  depomted  by  the  bailee,  elafaa 
that  the  bailor  In  estopped  b^  having  allowed  the  bailee  to  nse  the  money  ii 
Us  own  name,  wlien  the  specific  money  was  in  question  and  oonid  be  distin- 
goisbed.  The  oeditor  has  not  been  misied  by  acts  or  declarations  of  the  baDoTi 
nor  had  he  given  eredit  to  the  bailee  by  resson  thereof.    Id, 

19.  The  stakeholder  being  informed  of  the  rights  of  the  bailor,  waa  bound  to 
protect  those  rights  by  resisting,  in  some  way,  the  proceedings  njgainst  him  as  a 
gamisheer  the  bailor  being  no  party  thereto ;  nor  will  be  be  protected  by  a 
Judgment  improperly  entered  against  lilm,  ordering  liim  to  pay  the  money  to  the 
attachment  oreditor.    Id, 

20.  A  garnishee  cannot  plead  the  pendan<7  of  the  attachment  suit  in  abate- 
ment  of  an  action  subsequently  brought  against  him  b^  the  debtor  in  the  attash- 
ment  Kor  can  he  sefely  pay  ms  creditor,  the  debtor  in  the  attadunent,  ao  long 
as  pfooeedings  by  attaohment  are  in  force.  The  proper  course  is  for  the  Comt 
to  order  a  suspc«sion  of  the  action  against  the  garnishee  by  his  oreditor,  until 
the  altaehmwt  proceedhigs  are  disposed  oC  MeFitdden  v.  O^DammU,  18  GhL 
160 ;  S2  GaL  122  ;  12  GaL  067. 

S  129.  Inventory;  how  nuide^  etc. 

The  sheriff  shall  make  a  foil  inyentorj  of  the  property  at» 
taehed,  and  retam  the  same  with  the  writ*  To  enable  him 
to  make  such  return  as  to  debts  and  credits  attached,  he  shall 
reqnest,  at  the  time  of  service,  the  party  owing  the  debt,  or 
having  the  credit,  to  give  him  a  memorandum  stating  the 
amount  and  description  of  each  ;  and  if  such  memorandum 
be  refused,  he  shall  return  the  fact  of  refusal  with  the  writ 
The  party  revising  to  give  the  memorandum  may  be  required 
to  pay  the  costs  of  any  proceedings  taken  for  the  purpose  of 
obtaining  information  respecting  the  amounts  and  description 
of  sueh  debt  or  credit. 

Al>b.  Forms,  1978. 

i  180.  Perishable  property ;  how  8old^  etc. 

If  any  of  the  property  attached  be  perishable,  the  sheriff 
■hall  sell  the  same  in  the  manner  in  which  such  property  is 
sold  on  execution.  The  proceeds,  and  other  property  at- 
tached by  him,  shall  be  retained  by  him  to  answer  any  judg^ 
ment  that  may  be  recovered  in  the  action,  unleaa  sooaer 
subjected  to  execution  upon  another  judgment  recovered 
previous  to  the  issuing  of  the  attachment.  Debts  and  cfedits 
attached  may  be  ooUected  by  him,  if  the  same  can  be  done 


without  sait.    The  dherrvflPs  receipt  shall  be  a  snfficieiit  diit^ 
chaige  for  the  amount  paid. 


1.  Ko  oitler  of  Oooxt  is  required  to  witliorice  a  Mle  bj  the  oAofliv    £aio  T. 
1  See  fOiC,  1 654^  M  to  the  fnettoe. 

S  ISl.  Proceedings  where  yroperbf  is  claimed  by  (hirdperscms* 

M  any  personal  property  attached  be  claimed  by  a  third 
penon  as  his  property,  the  sheriff  may  summon  a  jury  of  six 
men  to  try  the  validity  of  such  claim ;  and  snch  proceedings 
shall  be  had  thereon,  with  the  like  effect,  as  in  case  of  a . 
daim  after  levy  npon  eitecntion. 

Bm  §  US  is  to  tbe  Uw  and  piaotioe. 

t  yfhen  npiiNiriy  attaciied  is  daimed  by  a  third  perwii,  the  dieriir  may 
nolaoi  Umaelf  oefore  a  i«ry  of  six  persons,  snd  if  the  TerdUst  be  in  fi^Tor  of 
ttedaimaiifti  he  may  reUnf^msh  the  levy,  unless  iademniiled*  If  lis  ghea 
ttiboDd  of  the  indemnity,  it  will  only  enure  to  the  benefit  of  the  owner  of 
the  property,  so  fv  as  the  oonseqnenees  whioh  result  from  his  own  acts  ate 
MBoemed.    i>0uicl0(m  t.  Z^sOm,  8  OaL  327. 

1  In  meh  ease,  the  atlaehing  creditors  do  not  stand  in  the  position  of  Joint 
taMipaHsn,  the  seumre  of  the  seoond  being  subjeet  to  the  SrsL    Jtf. 

X,  The  admission  that  the  property  is  attached  or  levied  upon  as  the  property 
«f  Ihe  debtor,  and  the  nromne  of  the  owner  to  dellTCr  fft  to  the  officer  eonstitate  • 
fHmafaek  evidence  of  ownership  in  the  debtor,  and  onleas  overcooM  by  proof 
OB  tiifr  sart  of  the  olainiaat,  most  be  dedslTe  against  hhn.    Mevm  v.  Frter.  10 
Obi  Mi 

1  To  everaome  this  prtmafo/ck  ownerabip  in  the  debtor,  the  receiptor  most 

Eve  two  tUngs:  flret,  that  he  olsimed  the  property;  seoend,  that  it  was  in  fiMt 
ovB.   SL 

k  WhRo  property  hss  been  wrongftdly  taken  nnder  attachment,  the  aheiUrand 
fte  attaching  creditors  are  joint  trespassers.   Xetois  ▼,  Jokn§  d  ok..  Jan.  T. , 


1 132.  if  plabUiff  recover  judgment^  how  satisfied. 

If  judgment  be  recovered  by  the  plaintiff,  the  sheriff  shatt  - 
ntisfy  the  same  ont  of  the  property  attached  by  him  which 
Itts  not  been  delivered  to  the  defendant,  or  a  claimant  as 
Hereinbefore  provided,  or  subjected  to  execution  on  another 
jn^^ent  recovered  previous  to  the  issuing  of  the  attach- 
ment,  if  it  be  sufficient  for  that  purpose : 

Ist.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of. 
perishable  property  sold  by  him,  or  of  any  debts  or  credits 
collected  by  him,  or  so  much  as  shall  be  necessary  to  satisfy 
tlie  judgment : 

3d.  If  any  balance  remain  due,  and  an  ezecutiool  shaU  have 
Hen  iesued  oa  the  judgment^  he  shaU  sett  mider  the  exeCu* 


'  tion  BO  much  of  the  property,  real  or  personal^  bs  niay  be 
necessary  to  satisfy  the  balance,  if.  enough  for  that  purpose 
remain  in  his  hands.  Notices  of  the  sales  shall  be  given,  and 
the  sales  conduct^  as  in  other  cases  of  sales  on  execution. 

1.  The  application  of  an  attaching  creditor  to  compel  (he  sheriff  to  ptf 
oyer  the  proceeds  of  goods  attached,  there  bein^  conflicting  claims  betiraea 
seyeral  attaching  creditors,  may  be  made  by  motion.  IP  notice  of  the  motion 
is'  not  fidyen,  by  the  party  moving,  to  the  other  attaching  creditozB,  it  is  the 
dnty  of  the  sheriff  to  do  so,  if  he  wishes  ttie  decision  to  hind  them.  JHaKg  t. 
P^k,  8  Oai.  670. 

'  §  133.  Balance  remairdng  due^  how  collected. 
If,  after  selling  all  the  property  attached  by  him  remainii^ 
in  his  hands,  and  applying  the  proceeds,  together  with  the 
proceeds  of  any  debts  or  credits  collected  by  him,  deducting 
his  fees,  to  the  payment  of  the  judgment,  any  balance  shall 
remain  due,  the  sheriff  shall  proceed  to  collect  such  balance 
as  upon  an  execution  in  other  cases.  Whenever  the  judg- 
ment shall  have  been  paid,  the  sheriff,  upon  reasonable  de- 
mand, shall  deliver  over  to  the  defendant  the  attached  pro- 
perty remaining  in  his  hands,  and  any  proceeds  of  the 
property  attached  unapplied  on  the  judgment. 

§  134.  When  an  action  may  be  commenced  on  the  undertaking. 

If  the  execution  be  returned  unsatisfied  in  whole  or  in  part, 
the  plaintiff  may  prosecute  any  undertaking  given  pursuant 
to  section  one  hundred  and  twenty-three  or  section  one  hun- 
dred and  thirty-seven,  or  he  may  proceed  as  in  other  cases 
upon  the  return  of  an  execution. 

1.  The  nndortaldng  only  operated  to  release  the  property  from  the  cnstody 
of  the  sheriff  pending  the  smt,  and  not  as  an  actual  snbstitntion  of  seeuxitj* 
XowT.  Adams,  60al.  277. 

§  135.  If  the  defendant  recover  judgm^nty  what  the  sheriff  w 
to  deliver. 

If  the  defendant  recover  judgment  against  the  plaintiff 
any  undertaking  received  in  the  action,  all  the  proceeds  of 
Q^es  and  money  collected  by  the  sheriff,  and  all  the  property 
attached  remaining  in  the  sheriff's  hands,  shall  be  delivered 
to  the  defendant  or  his  agent;  the  order  of  attachment  shall 
be  discharged,  and  the  property  released  therefrom. 

.  §  1'86.  Proceedings  to  release  attachment^  before  whom  taken. 
Whenever .  the  defendant   shall  have    appeared  .  in  the 
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^fitioot  he  may,  i^»aii  reasonable  notice  to  the  plaintiif,  app^ 
to  the  Court  in  which  the  action  is  pending,  or  to  the  Judge 
thereof,  or  to  a  County  Judge,  for  an  order  to  discharge  t^e 
attachment  wholly  or  in  part,  and  upon  the  execution  of  the 
undertaking  mentioned  in  the  next  section,  such  order 
may  be  granted,  releasing  from  the  operation  of  the  attach- 
ment any  or  all  of  the  property  attached,  and  all  of  theij 
property  so  released,  atd  all  of  the  proceeda  of  the  sales 
thereof,  be  delivered  to  the  defendant,  upon  the  justifica- 
tion of  the  sureties  on  the  undertaking,  if  required  by  the 

plaintiff. 
AnMBdad  186i,  87;  1863, 805.    JLbb.  Fonos,  1J382-1383. 

§  137.  ^AUachmerU,  in  what  casesU  may  be  rekased^  and  upon, 

tchaitenns. 

Before  the  granting  such  order,  the  Court  or  Judge  shall  re- 
quire an  undertaking  on  behalf  of  the  defendant,  by  at  least  two 
sureties,  residents  and  freeholders  or  householders  in  the 
oonnty,  to  the  effect  that  in  case  the  plaintiff  recover  judgment 
in  the  action,  defendant  will,  on  demand,  redeliver  such  at- 
teched  property  so  released,  to  the  proper  officer,  to  be  appUcid 
to  the  payment  of  the  judgment,  and  that  in  default  thereof  the 
defendant  and  sureties  will  on  demand  pay  to  the  plaiatiff 
die  foil  value  of  the  property  released.  The  Court  or  Judge 
granting  such  release  may  fix  the  sum  for  which  the  undei^ 
taking  shall  be  executed,  and  if  necessary  in  fixing  such  sum 
to  know  the  value  of  the  property  released,  the  same  may  ber. 
appraised  by  three  disinterested  persons  to  be  appointed  for 
that  purpose.  The  sureties  maybe  required  to  justify  before 
tbe  Court  or  Judge,  and  the  property  attached  shall  not  be 
released  from  the  attachment  without  their  justification^  if' 
the  same  be  required. 

^Amended  1864,  87;  1864,  U;  Abb.  F.  1385.  State  offioiars,  et^.,  not  ieqaiz«d 
to  give  a  bond—flee  noi$  (b),  §  76. 

1.  The  bond  giYeniorelme  property  attached  only  releases  it  from  tha. 
pistody  of  the  sheriff,  and  is  not  an  aotoal  sabstitation  of  seemity,  oompeU^ 
tag  file  plaintiff  to  jnooeed  upon  the  bond  alone  to  ooUeet  hia  jad^tnent.  Jjom 
T,  Jdcwti,  6  CaL  377. 

1  la  an  action  on  this  undertaking,  the  complaint  ehonid  sOese  thai  tha 
property  attached  was  released  upon  the  deUyery  of  the  undertalong.  WU^ 
Mmwn  y.  BUxtten,  9  Cal.  600. 

3.  WheUier  each  obligor  is  liable  to  the  sheriff  for  the  whole  amoimt  of  aay 
judgment  against  him,  ieayin^^  the  qnestion  of  oontcibiitio&  to  be  settM  b« 
t^eenthem:    Query.    WMUy.  FraU,l3Ctl.SIUi. 

14 
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4.  In  a  bond  given  to  release  properi^y  seized  oa  an  attachment,  the  obfigon 
Vttdertook  to  pay,  on  demand,  to  plaintiffi»  in  the  action,  the  amonnt  of  tba 
judgment  and  oosts,  not  to  exceed  three  thousand  dollars,  which  |>lai]itiff 
might  recover.  In  tiie  bond  the  action  is  recited  as  for  one  thonsand  six  hna- 
dred  dollars*  ^^n  deUvery  of  the  bond,  the  property  was  retomed  to  the 
debtor.  Plaintiffs  in  the  action  had  judgment  for  an  amount  exceeding  the 
penalty  of  the  bond.  Held,  that  reoovery  may  be  had  on  the  bond  to  tbs 
«ztent  of  the  penalty.    Faimor  v.  Vance,  13  GaL  653. 

6.  Such  a  bond  is  not  a  statutory  undertaking,  but  is  valid  as  a  oommaa 
kw  obligation,  and  is  a  sufficient  compliance  with  the  statute.    Id. 

6.  The  mistake  in  the  redtal,  as  to  the  amount  for  which  attachment  iesnsdi 
Biay  be  explained  and  corrected  by  parol.    Id. 

7.  Execution  against  the  Judgment  debtor,  in  such  case,  is  not  a  oonditioB 
pteoedent  to  suit  on  the  bond.    Id, 

8.  A  bond  given  voluntarily  to  the  sheriff,  on  delivery  of  the  property,  ii 
valid  at  oommon  law.    Id. 

9.  Where  the  sheriff,  under  a  writ  of  attachment  in  the  anit  of  plaiiitiff 
against  D.  M.  Eder  and  P.  M.  Eder,  as  the  firm  of  D.  M.  Eder  A  Oo.,  u  about 
to  levy  upon  the  property  of  said  firm,  and  a  bond  is  executed  by  L.  and  Jm 
aa  sureties,  conditioned  to  keep  harmless  and  indemnify  the  sheriff  against  aD 
damages,  costs,  charges,  trouble  and  expense  he  may  be  put  to  by  reason  of 
the  nonseizure  of  the  property,  and  also  *'  to  pay  whatever  judgment  may  be 
rendered  against  said  doendants;"  and  jud^entwas  obtained  agaiost  one 
only  of  the  defpndanta,  plaintiff  failing  on  the  trial  to  prove  the  other  to  be  a 
puiner:  Held,  that  the  sureties  are  liable  on  the  bond  for  the  amount  of  the 
ludgment;  that  the  bond,  Uiough  not  stricUy  an  undertakii^  under  the 
sintute,  confonna  substantially  to  its  requirements,  and  must  be  read  by  the 
Korht  of  the  statute,  and  interpreted  according  to  the  intention  of  the  ^mm. 
Jbkynemarin  v.  Bder,  17  Gal.  438. 

10.  Such  bond  wiU  be  presumed  to  have  been  executed  with  reference  to 
Oie  proviaions  of  the  statute;  and  as  the  security  required  by  the  statate  is  a 
fleonrity  for  the  satisfaction  of  any  jud^ent  that  may  be  obtained,  the  bond 
win  be  held  to  be  such  a  securitjir.  This  is  the  sense  of  the  instrument,  snd 
the  fact  that  judgment  was  obtained  against  one  only  of  the  defendants  satis- 
Aes  (dbe  condition  to  "pay  whatever  judgment  maybe  rendered  agsinst  said 
defendants.'*    Id. 

11.  Where  defendant  in  attachment  applies  to  the  Gourt,  under  sections 
one  hundred  and  thirty-six  and  one  hundred  and  thirtv-seven  of  the  Prsctioe 
A^  for  a  disdiaxge  of  the  attachment^  and  an  undertaking  is  executed  bv  D. 
and  B.,  reciting  the  fact  of  the  attachment,  and  that  ''in  consideration  of  the 
premises,  emd  m  consideration  of  the  release  from  attachment  of  the  property 
attached  as  above  mentioned,"  they  undertake  to  pay  whatever  judgment 
plaintiff  mav recover,  etc.,  and  the  Gourt  makes  an  order  diachaiging  the 
writ  and  releasing  the  property:  Held,  in  suit  against  the  sureties  on  the 
undertaking;  that  the  complaint  need  not  aver  that  the  property  was  actually 
released  and  delivered  to  the  defendant;  that  as  the  consideration  for  the 
undertaking  was  the  release  of  the  property,  and  as  the  oomplaint  aven  soflh 
release,  in  consequence  and  in  consideration  of  the  undertaking,  by  order  of 
the  Gourt,  which  is  set  out,  the  actual  release  and  redelivery  of  the  property 
to  defendant  is  immaterial,  the  plaintiff  having  no  daim  on  it  uter  the 
imdertaking  was  given  and  the  order  of  release  made.  McMittan  v.  Dona, 
18  Gal.  889. 

12.  An  undertaking  given  to  a  sheriff  to  procure  a  lease  of  goods  attached, 
is  for  the  benefit  of  the  plaintiff  who  may  sue  on  it,  and  if  the  sheriff  takee  a 
sufficient  statutory  undertaking  he  has  no  farther  responsibility.  Curiae  v. 
Packard,  29  Gal.  191 

13.  If  the  defendant  obtains  an  order  for  the  release  of  property  attached 
in  the  action  hj  delivering  to  the  Gourt  or  Judge  an  undertaldng  executed,  by 
sureties,  conditioned  to  pay  the  plaintiff  any  judgment  he  may  recover  in  the 
aetion,  and  the  property  is  thereupon  released:  whenever  the  liability  of  the 
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nmties  is  fixed  by  the  tendition  of  a  {judgment  in  favor  of  the  plaintiff,  the 
nreliee  have  a  right  to  tender  the  plaintiff  the  fall  amount  of  the  judgment^ 
•ndif  he  refuses  to  receiye  the  same,  the  sureties  are  discharged  from  their 
obligation  on  the  undertaking.    Hoffn  y.  Joaejphi^  SM  Cal.  540. 

14.  Hie  principals  in  a  bond  given  to  a  sheriff  to  release  goods  from  attach* 
mentk  tender  to  the  plaintiff  in  the  attachment  suit  the  foil  amount  of  his 
debt  and  costs,  and  the  plaintiff  refuses  to  receive  the  tender;  the  sureties  are 
discharged  from  their  obligation  on  the  bond,  and  for  the  purpose  of  di»- 
ehaigKDg  the  sureties  it  is  not  neoessarv  that  such  tender  be  paid  into  Oouzt 
•r  kq»t  good.    CStriac  v.  Packard,  29  Gal.  194. 

15.  A.  tender  of  the  amount  claimed  in  the  suit  by  the  principal  in  an  attach* 
meat  bond  discharges  the  sureties.    Id. 

16.  Tender  by  sureties  on  undertaking  for  release  of  attachment  to  plaintiff 
in  attachment  suit  of  the  full  amount  of  judgment  recovered  is  equivalent  tQ 
payment  or  release  by  said  plaintiffs    Nonoood  v.  Ke/^IMf  Oct.  T.  1867. 

§  188.  *  When  a  motion  to  discharge  attachment  may  be  made, 
md  upon  what  groimds* 

The  defendant  may  also,  any  time  before  the  time  for  an* 
Bwering  expires,  apply,  on  motion,  upon  reasonable  notice  to 
the  plaintiff,  to  the  Court  in  which  the  action  is  brought,  oi; 
to  the  Judge  thereof,  or  to  a  County  Judge,  that  the  attaph- 
ment  be  discharged,  on  the  ground  that  the  writ  was  improp- 
erly or  irregularly  issued. 

lAmended  1854,  87;  1868, 153;  1880,  801.    Abb.  Forms,  1382-1883. 

1.  The  one  hundred  and  thirty-eighth  section  of  the  Practice  Act,  which 
provides  that  the  defendant  may,  at  any  time  before  answering,  **  app^t  on 
motion,  upon  reasonable  notice  to  the  plaintiff,  to  the  Court  in  which  the 
action  is  Drought,  or  to  the  Judge  thereof,  or  to  a  County  Judge,  that  the 
attachment  be  macluurged,  on  the  ground  that  the  writ  was  improperiy  issued, " 
does  not  obriate  the  necessity  of  spedlVing  the  particular  pdints  of  irregu- 
larity upon  which  the  motion  wiU  be  made.    FreoHfm,  Qooawbi,  t.  Okutr,  10 

2.  A  notice  of  motion  to  discharge  a  writ  of  attachment,  "because  tiie  siud 
vrit  was  improperly  issued,"  is  insufficient.  The  notice  should  8|>eoifjr  the 
grounds  of  we  motion,  and  wherein  it  will  be  urged,  that  the  wnt  was  im* 
properly  issued.    Id, 

3.  See  aniCf  ^  120,  for  instances  where  an  attachment  ought  not  to  isBiM» 
la  such  cases  uie  attachment  wiU  be  dischaiged. 

$  139.  ^  When  the  motion  is  made  on  the  affidavits^  it  may  be 
opposed  by  affidavits. 

If  the  motion  be  made  upon  affidayits,  on  the  part  of  the 
defendant,  but  not  otherwise,  the  plaintiff  may  oppose  the 
same  by  affidavits  or  other  evidence,  in  addition  to  those  on 
which  the  attachment  was  made. 

'Amended  1858, 158;  1860,  801. 
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§  140.  ^  When  the  writ  shaU  be  discharged. 

If,  upon  such  application,  it  shall  satisfactorily  appear  that 
he  writ  of  attachment  was  improperly  or  irregularly  issued, 
it  shall  be  discharged. 

>Aineiid6d  1858, 154;  1860,  802. 

1.  See  $  120,  anfe,  note,  **Whm  aUackmad  ocamd  {mie." 

2.  Action  oommenoed  by  attachment  to  leooTer  an  alleged  indebledneH^  aal 
diefendantB  nuide  deiSftnlt;  before  the  entry  of  jndment^  certain  sabMqnail 
attaching  creditors  interrened  and  contested  the  yalidity  of  the  plaintiirs  At- 
tachment, on  the  gronnd  that  no  debt  was  really  dne  from  plaintiff  to  defend- 
ants. On  ^e  issue  thus  raised,  the  Court  found  in  favor  of  the  intervenon, 
sand  tiieretuppn  entered  an  order  setting  aside  ^e  attachment  of  plainti£ 
IfeU,  that  tne  order  was  enoneoos  in  entirely  setting  aside  plaintiff's  attMli- 
ment.  and  must  be  modified  so  as  merely  to  pos^ne  the  plaintiff's  hen  to 
tet  of  the  interyenors.    Spmr  y.  Ikmdi,  21  Cal.  280. 

-  3.  If  the  defendant  dies  afler  the  levy  of  an  attachment  upon  his  promrty 
and  before  judgment,  his  death  destroys  the  Hen  of  the  attachment^  and  fli^ 
attached  jxroperty  passes  into  the  hands  of  the  administrator  to  be  adminis- 
tered on  in  due  course  Qf  administration.    JIfisyen  y.  ifotf ,  29  CaL  359. 

§  141.  When  the  writ  is  to  be  returned.  To  what  debts  these 
sections  apply. 

The  sheriflf  shall  return  the  writ  of  attachment  with  the 
summons,  if  issued  at  the  same  time ;  otherwise,  withii^ 
twenty  days  after  its  receipt,  with  a  certificate  of  his  pro- 
ceedings indorsed  thereon,  or  attached  thereto.  The  provi- 
^ons  of  this  chapter  shall  not  apply  to  any  suits  already  com 
menced,  but  so  far  as  such  suits  may  be  concerned,  the  Act 
entitled  "An  Act  to  regulate  Proceedings  against  Debtors  by 
Attachment,''  passed  April  22d,  1860,  shall  be  deemed  in  fuU 
force  and  effect. 

jibbb  Fosma,  1377. 

1.  The  sheriff's  return  is  ooncluslYe  against  the  plaintiff,  and  his  aetion  nnrt 
be  for  a  liaise  return.    iPgwy  y.  .Bud^mdn,  6  Gal.  63. 

2.  Tliis  return  cannot  be  amended  where  a  third  pvty  has  aequlred  an  intff* 
est  adYerse  to  the  attachment  ifetoMI  y.  Prvwwt,  6  Id.  86 :  II^Mer  y.  A- 
toort&»  8  Id.  ai. 

Sw  A  mistake  in  the  date  of  a  sheriff's  retom  may  be  amended  at  any  tima. 
mUfT  Y.  5oai»)60,  II  Gal.  238. 
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TITLE    IX. 
Chaftbb  v. — DeposU  m  Court. 

Swxnar  142.    Deposit  in  Ooari 

14d.    Appointment  of  reoeirer. 

S 142.  Deposit  in  Court. 

When  it  is  admitted,  by  the  pleading  or  examination  of  a 
party,  tiiat  he  has  in  his  possession,  or  under  his  control,  any 
money,  or  other  thing,  capable  of  delivery,  which,  being  the 
subject  of  the  litigation,  is  held  by  him  as  trustee  for  another 
party,  or  which  belongs,  or  is  due,  to  another  party,  the  Court 
may  order  the  same,  upon  motion,  to  be  deposited  in  Court, 
or  delivered  to  such  party,  upon  such  conditions  as  may  be 
JQst,  subject  to  the  further  direction  of  the  Court. 

H.  T.  Code  §  244,  sub.  6. 

§  143.  ^AjpptnntmerU  of  receiver. 

k  receiver  may  be  appointed  by  the  Court  in  which  the 
•etiou  18  pending,  or  by  a  Judge  thereof. 

1st.  Before  judgment,  provisionally  on  the  application  of 
either  party  when  he  establishes  a  prima  facie  right  to  the 
property,  or  to  an  interest  in  the  property,  [which]  is  the 
subject  of  the  action,  and  which  is  in  possession  of  an  adverse 
IMffty,  and  the  property  or  its  rents  and  profits  are  in  danger 
of  being  lost  or  materiaUy  injured  or  impaired. 

3d.  After  judgment  to  dispose  of  the  property  according 
to  the  judgment,  or  to  preserve  it  during  the  pending  of  an 
^peal,  and, 

3d.  In  such  other  cas^  as  are  in  accordance  with  the  prac- 
tice of  Court3  of  equity  jurisdiction. 

^Aaended  1854,  8&     N.  T.  Code,  ^  244    Abb.  Fonm,  1485-1486. 

L  Racehrer,  who  may  and  may  not  appotnt— Under  the  statate,  the 
ttNintj  jadge  may  gnmt  an  injaoction  in  eases  in  the  District  Coart,  but  he 
cunot  appoint  a  receiver ;  at  least,  not  a  thing  distinct  from  the  ii^unotion. 
MWxw/t.  Krt»,  13  Gal.  689. 

S.  CoortB  of  equity  have  the  power  to  appoint  receivers,  and  to  order  them  to 


^vtt  the  specific  property  to  the  receiver.    Jfo  parU  Cohen,  5  Gal.  494. 
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3.  Receiver,  Mi  pommm  and  duties— A  teceiver  mmj  enploj  eooaieL 
Adams  Y.  Woods,  8  Gal.  S16. 

4.  Upon  the  application  of  the  recdrer,  In  the  saitfor  di88olntk>n,h6  can  obtyi 
the  necesaary  proceedings  for  procuring  a  correct  application  of  the  balance  of 
a  judgment  held  by  the  partnership  ajCalast  a  tlUrd  party,  after  paying  the  jndf- 
ment  creditor  of  the  partnership.    Adams  t.  Baekettt  7  Cal.  187. 

6.  Generally,  a  receiver  can  pay  out  nothing,  except  on  an  order  of  the  Court ; 
but  ttiere  are  exceptions  to  the  rule ;  nor  will  he  be  denied  reimbursements  h 
every  case  in  whidi  he  neglects  to  obtain  the  order,  especially  in  a  Court  of 
equity.    Adams  v.  Woods,  16  Cal.  207. 

6.  Where  a  receiver  was  authorized  by  order  of  the  Court  appointing  hhn  to 

grosecute  suits  for  the  recovery  of  assets  of  the  estate  he  represents,  and  oertahi 
nportant  mercantile  books  belonging  to  such  estate  being  lost,  the  reoeivor 
paid  $1,127  for  their  recovery  without  an  order  of  Court.  BM,  that  be  wti 
entitled  to  a  credit  for  that  sum  as  part  of  the  necessary  or  appropriate  expendi- 
ture of  his  office.    Id. 

7.  On  an  application  to  the  Court  after  final  judgment,  for  an  order  for  a 
receiver  to  pay  over  to  the  prevailing  party  money  in  his  hands  as  receiver,  it 
will  not  be  presumed  that  the  receiver  has  transcended  his  duties  and  took 
possession  of  property  to  which  he  was  not  entitled ;  nor  is  the  opposite  psrtj 
entitied  to  have  issues  firamed  and  submitted  to  a  referee  or  jury  to  ascertain  tM 
ownership  of  the  money  in  the  receiver's  hands.  WhUney  v.  mtckman,  26  QU. 
451. 

8.  Receiver,  wben  he  may  be  appointed — ^After  verdict  and  judgment 
for  plaintiff,  in  an  action  to  recover  possession  of  real  estate,  and  whilea  no- 
tion for  a  new  trial  is  pending,  a  receiver  of  the  rents  and  proceeds  of  the 
property  in  dispute  may  be  appointed,  if  the  facts  of  the  case  are  suchai 
waxrantit.  Id, 

9.  In  an  action  to  recover  the  possession  of  land,  after  verdict  and  jn^K- 
ment  for  the  plaintiff,  if  the  defendant  in  possession  is  receiving  monthly 
large  sums  of  money  from  the  sale  of  the  waters  of  mineral  springs  on  tho 
land,  and  is  insolvent,  a  receiver  may  be  appointed,  pending  the  further  titi- 
gation,  on  motion  for  a  new  trial  and  appeal.    Id 

10.  If  notice  is  given  of  an  application  for  an  iojunotion,  and  tiie  petitioo 
prays  for  an  injunction,  tiie  Judg^i  on  the  hearing,  may  appoint  a  receiver,  if 
the  facts  make  out  a  proper  case  for  a  receiver,  and  no  objection  is  made  on 
the  ground  of  want  of  notice  of  the  appUoation.    Id. 

11.  The  purchaser  at  judicial  sale  of  a  mining  daim,  may,  where  tho 
todgment  debtor  remains  in  possession,  working  the  claims,  ana  is  insolveiilk 
have  a  receiver  appointed  to  take  charge  of  the  proceeds,  during  the  period 
allowed  by  the  statute  for  redemption.    HUl  v.  Thylor,  22  Cal.  191. 

In  proceedinge  supplementary  to  execution,  tiie  Court  may  appoint 
when  it  has  all  the  parties  before  it.    Hathaway  v.  Brady,  26  Cal.  686. 

12.  'When  a  receiver  ahould  not  be  SLppofnted — ^A  Court  of  equi^ 
has  no  jurisdiction  over  corporations  for  the  purpose  of  restraining  their  ope- 
rations or  winding  up  their  concerns.  Such  Court  may  compel  the  officMrs  of 
the  corporation  to  account  for  any  breach  of  trust,  but  the  iuiisdiction  for 
this  purpose  is  over  the  officers  personally,  and  not  over  ike  oorpNoration; 
hence,  in  this  case,  it  was  error  in  the  Court  below  to  appoint  a  receiver  and 
decree  a  sale  of  the  proT>erty  and  a  setUement  of  the  affairs  of  the  corpora- 
tion.   NeaU  V.  BUI,  16  Cal.  148. 

13.  In  this  case  it  was  error  in  the  Court  below  to  am>oint  a  receiver  and 
decree  a  sale  of  the  property  and  a  settiement  of  the  affairs  of  the  corpoiar 
tion.    Id. 

14.  Such  decree  necessarily  results  in  the  dissolution  of  the  corporaiioii, 
JEUid  would  be  doing  indirecUy  what  the  Court  has  no  power  to  do  directly.  ^^ 

15.  Where  the  aUegations  of  a  bill  are  general  in  their  nature,  and  the  eqoi- 
ties  are  fully  denied  by  the  answer,  such  a  case  is  not  presented  as  will  jv^ify 
the  appointoient  of  a  receiver,  the  withdrawal  of  the  property  from  thehasv 
of  one  intimately  acquainted  with  all  of  the  affairs  of  the  concern,  sad 
placing  it  in  the  hands  of  another  who  may  not  be  equally  competent  to  maoAgo 
the  business.     WiUiamson  v.  Monroe,  3  Cal.  385. 
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10.  In  a  ibreelosnze  suit,  the  plaintiff  has  no  right  to  haTe  a  reodTor  of 
rentB  and  profits  of  the  mortgaged  property  appointed  pending  the  litigation. 
%  T.  JSe,  6  Gal.  101. 

17.  CredftoiB  may  attach  aftor^  bill  filed.— In  a  case  where  one  part- 
ner has  filed  his  bill  for  a  diBsolntion  of  the  partnership  and  the  appointment 
of  a  receiTer,  it  seems  that  nntil  a  dissolntion  has  been  judicially  declared, 
and  a  receiver  ordered  to  make  a  pro  rata  distribution  of  the  assets  among 
the  creifitorB,  they  are  not  prevented  from  resorting  to  adverse  proceedings, 
and  thereby  gaining  a  preference.  Adams  v.  Hackettf  7  CaL  Ioy;  Adam$Y, 
Woods,  8  Id.  152 ;  9  Id.  2A;  Naglwr.  Lyman,  U  Id.  460. 

18.  Feaa,  dtobnnanentB,  etc.— An  order  of  Court  directing  a  referee  '*  to 
aaoertain  and  report  the  amount  of  disbursements  and  expenses  made  witti 
or  nnder  the  direction  and  authority  ot  the  Court,"  by  a  receiver  or  custodian 
of  money  in  the  hands  of  the  Court,  is  too  narrow  to  do  him  justice,  and 
skoold  tie  so  enlarged  as  to  allow  for  all  reasonable  and  proper  expenses  inci- 
dent to  the  receivership.    Adams  v.  Bashellj  6  Cal.  476. 

19.  And  this,  idthough  the  daim  is  for  disbursements,  etc.,  incurred  by  the 
enstodian  of  the  fond,  under  an  appointment  as  assignee  in  a  proceeding  in 
insolTency,  which  was  afterward  heia  to  be  void.    Id. 

20l  Beoeivers,  or  other  custodians  of  money  in  the  hands  of  a  Court  who 
tre  receivers  except  in  name,  as  they  are  bound  to  obey  the  orders  of  the 
Court  in  their  relation  to  the  fund,  as  well  as  regards  its  safe  custodv  as  its 
return,  are  co-relatively  entitled  to  the  protection  of  the  Court  against  loss  for 
didiorsenients  which  were  neoeauury  and  prox>er,  and  such  as  a  reasonakle 
and  prudent  man,  acting  as  receiver,  would  have  been  justified  in  expending. 
Ji.  

21.  Generally.^— Where  it  appears  that  the  partners,  parties  to  the  suit 
for  a  dissolution,  held  a  jud^ent  against  a  third  piurty  which  was  never 
reduced  to  the  possession  nor  under  the  control  of  the  receiver,  the  appoini- 
Bient  of  the  receiver  would  not  operate  as  an  assignment  or  transfer  m  any 
pitmerly  not  so  reduced  to  possession  within  a  reasonable  time.  Id, 

ffl.  Per  TxBKT,  J. — ^A  fund  in  the  possession  of  a  receiver  can  only  be  dl»- 
Mmted  by  the  order  of  the  Court  in  whose  custody  it  is,  and  no  party  oan, 
by  adverse  proceedings,  acquire  a  lien  over  it.    Id, 

86.  A  receiver  is  appointed  on  behalf  of  all  the  parties  who  may  establisli 
nghta  in  the  cause,  arid  the  money  in  his  hands  is  in  custodia  legis,  Adams  r. 
Woods,  8  Cal.  306. 

di  The  transfer  to  a  receiver  by  order  of  Court  of  the  effects  of  an  insol- 
vent in  the  suit  of  a  judgment  creditor,  is  not  an  assignment  absolutely  void 
under  the  Ibisolvent  Act  of  1852,  according  to  any  c&cision  of  the  Supraaa 
Conrt,  but  only  void  against  the  claim  of  creditors.  Ifagi&s  v.  Lymm^  14 
Gal.  460. 

25.  The  pendency  of  a  motion  for  a  new  trial  does  not  operate  as  a  stay  of 
proeeedings,  so  as  to  deprive  the  Court  of  the  power  of  vacating  an  order 
^pointing  a  receiver  made  before  the  triaL   Copper  iRfi  M,  Go.  v.  Spenoer  d  oL 

26.  The  appointment  of  a  receiver  rests  in  the  sound  discretion  of  the  Court 
upon  a  view  of  all  the  facts ;  one  of  which  is,  that  the  party  asking  the  ap- 
pointment should  make  out  aprima  faci«  oaae:  and  after  an  est  parts  appoint- 
ment has  been  made,  the  order  may  be  vacated,  either  before  or  after  the  trial, 
iiponaproper  showing.    Id, 

27.  where,  pending  an  action,  a  receiver  has  been  appointed,  and  on  the 
trial  judgment  of  nonsnit  is  rendered  against  the  party  at  whose  instance  the 
Kc^er  was  appointed,  a  motion  for  a  new  trial  suspends  the  operation  of 
the  judgment  so  as  to  prevent  it  from  operating  as  a  mscharge  of  the  action, 
unleas  an  order  is  made  discharging  the  receiver.    Id. 

28.  ICniDg  olaiauk— Suits  in  Justices*  Courts.— The  Justice  may  appoint, 
S  651,  potA. 
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TITLE    X. 

OF  THE  tBIAL  AKD  JUDGMENT  IN  CITIL  ACTIONS^ 

Chaptsb  l.-'-^udfmeni  in  general. 

fiionoH  144   Jadgmetit,  deOnltioii  of. 

145.  Judgment  may  b«  for  or  fl^;al]l8i  one  of  the  pMrtiee. 

146.  Judgment  maj  be  agvinst  one  party  and  action  proceed  on 

to  tlie  oUien. 

147.  The  relief  to  be  airarded  to  the  plaintiff. 

148.  Action  may  be  diflmiBfled  or  nonsuit  entered. 

149.  Judgment  on  the  merits,  when. 

§  144.  Judgment^  df/mUian  of. 

A  judgment  is  the  final  determination  of  the  rights  of  the 
parties  in  the  action  or  proceeding,  and  may  be  entered  in 
term  or  vacation. 

K.  11^.  Code,  {  216  ;  Bancroft^!  Forms,  564, 567 ;  Abb.  Fonia,  1745, 1765. 

:    1.  jPIdaI  jiMigmimt,  wtiat  in^ — The  correct  rule  appeals  to  be  that  ^  words 

"  most  be  understood  as  implying  to  all  jud^ents  and  decreeB 


which  determine  the  particular  caufle,  and  that  it  is  not  requisite  that  such  judg- 
ments should  finally  decide  upon  the  rights  which  are  litigated.  Belt  y.  JDovis, 
i  Cal.  138. 

2.  In  this  ease,  the  whole  scope  and  object  of  the  suit  was  to  vacate  tke 
iiflgment  in  a  fotmer  suit»  and  procure  a  new  trial  therein,  that  being  the  point 
In  issue.  The  District  Court  set  aside  tlie  judgment,  and  granted  a  new  trisL 
Sdd,  that  the  order  setting  aside  the  judgment  was  a  final  judgments    Id, 

8.  The  oase  of  LoHng  ▼.  MUey  (1  Gal.  28>)  ezplaiaed.    Id. 

4.  Eveiy  definite  sentence  or  decison  of  a  Court,  by  which  the  nieriti  of  a 
eause  aie  determined,  although  it  be  not  technically  a  judgment,  or  the  pro- 
OecNdUngs  are  not  capable  of  being  enrolled  so  as  to  constitute  what  is  techni- 
cally  called  a  recoid,  is  a  judgment  within  the  meaning  of  the  law,  and  as  sack 
•Sttb|Bct  to  llie  reyisory  jurisdiction  of  the  Appellate  Court    Id. 
'   6.  Judgment  having  been  obtained  against  A.,  who  was  master  and  one^hird 
AWner  of  a  oertain  bark,  for  the  sum  of  $2,000,  in  the  Court  of  first  instance, 
and  his  interest  haviog  been  sold,  and  purchased  by  B. :  ITeld,  that  a  ftirtlwr 
'  judgment,  rendered  in  a  subsequent  proceeding,  ordering  that  the  pooseaoioa  of 
.  the  bark  should  be  delivered  to  B..  was  erroneous.    .He^  also,  that  such  judg- 
ment is  a  final  judgment,  over  which  this  Court  has  appellate  jurisdiction,  under 
the  aet  of  February  28th,  1850.    Loringy.  lUtiew,  1  Cal.  24 :  see  .Bett  v.  Dowb, 
Id.  134. 

6.  When  the  Court  has  jurisdiction  of  the  question  and  the  parties,  its  jud^ 
ment,  whether  legal  or  illegal,  proper  or  improper,  is  valid  and  binding,  until 
reversed  or  set  adde.  Beynolda  v.  Btrrts,  14  Cal.  678 :  JJoAn  v.  Xetfy,  Oct.  T. 
1867. 

7.  A  judgment  dismissing  a  suit,  in  which  a  temporary  iigunction  Imd  bees 
granted,  for  want  of  prosecution,  amounts  to  a  determination  by  the  Court  that 
uie  iiyunction  was  improperly  granted,  and  is  in  eflfect  a  final  judgment  against 
the  defendant.    DowHng  v.  Polack,  18  Cal.  625. 

8.  A  dismissal  of  an  action  is  in  effect  a  final  judgment  in  favor  of  the  de- 
fendant. It  is  a  fiinal  decision  of  that  action  as  against  all  claims  made  by 
a,  filthough  it  may  not  be  a  final  determination  of  the  rights  of  the  patties, 
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m  ikej  maj  l>e  preeented  in  some  oilier  aetidii.     Leeae  r.  Sherwodd,  ft 
CaL  151. 

9.  On  a  sale  of  land  by  L.  and  ^fe  to  8.,  a  portion  of  the  purchase  money 
Wis  paid,  and  a  balance  of  $14,000  was,  by  the  terms  of  the  deed,  to  be  paid 
vlieii  sn  action,  then  pending  by  one  Bico  against  the  vendors  to  reeoyer  a 
portion  of  the  property,  shomd  be  "  finaUr  decided  "  in  f^Tor  of  the  defend- 
■BtB  tiierein  (i^dntifb  here)  "as  against  all  claims  made  by  said  Bioo."  By  a 
eotempamneons  agreement  it  was  stipnlated  that  a  dismissal  of  the  action  of 
Bioo  uunild  not  be  consid^ied  a  final  decision,  provided  a  new  snit  for  the 
Mme  sahjeot  matter  should  be  oommenoed  by  Bioo  on  or  before  the  ^evenlli 
day  of  April  next  sncoeeding  ihe  date  of  the  agreement.  The  action  of  Bioo 
was,  on  motion  of  the  defendants  therein,  dismissed  after  the  eleventh  day  Of 
Hpnl,  and  thereopon  L.  and  wife  bronght  snit  for  the  $14,000.  HM,  that  as 
the  express  sispniation  abont  a  dismissal  evidently  had  reference  to  one  pnv 
emed  Defore  me  eleventh  day  of  April,  a  dismissal  after  that  day  was  not 
ifEected  by  the  stipnlation,  bnt  was  to  have  snch  force  as  should  result  from 
the  other  terms  of  the  agreement;  that  under  those  terms  a  dismissal  at  any 
time  was  a  final  determination  of  the  action,  and  that  plaintiffs  were  entitled 
to  reoorer.    Id. 

10.  A  judgment  in  favor  of  the  plaintiff  against  one  of  several  defendants, 
in  an  action  to  set  aside  a  deed  as  a  doud  upon  the  plaintiff '^s  title,  is  an 
adjudication  iliat  the  title  is  in  tiie  phuntiff.    MarshqU  v.  ShafteTy  32  Gal.  170. 

11.  Althoagh  a  judgment  may  be  final  with  reference  to  the  Court  that  pro- 
unmced  it^  and  as  such  be  the  subject  of  appeal,  yet  it  is  not  necessarily  final 
vith  reference  to  the  property  or  rights  affected,  so  long  as  it  is  subject  to 
ippeal  and  liable  to  be  reversed.    SiUs  v.  Sherwood,  Oct.  T.  1867. 


12.  Order,  as  oontaadistlngniahad  from  a  final  judgmsnt^  what 
Ab  to  what  constitutes  an  order,  see  Loring  v.  lUsiey,  1  CaL  27,  and  BeU  v. 
IMa,  Id.  laS.     See  definition  of  poet,  f  515. 

13w  It  may  be  defined  to  be  the  jud^ent  or  oonolusion  of  the  Court  upon 
iiiY  ttfiAkm  or  proceeding.  It  means  cases  where  a  Court  or  Jndge  grants 
Bmrmative  r^ef,  and  cases  where  relief  is  denied.  Oiiman  v.  GmUra  Co&la 
Gnn^,  8  Gal.  67. 

14.  The  effect  of  an  order  of  Court,  general  in  its  terms  at  the  close,  is  to 
^  asoeitained  hy  a  refnence  to  the  notion  upon  which  it  was  made,  and 
vinch  is  recited  at  its  commencement.    McSmkff  v.  TutOe,  Oct  T.  1867« 

15.  Jnrtsiiiant^  how  entwred.— Where,  in  a  suit  to  enforce  a  verbal  oon- 
taet  for  &e  sale  of  land— the  complaint  averring  a  balance  of  four  hundred 
doDan  to  be  due  defendant  when  he  should  make  a  deed,  and  describing  the 
had  b^  tiB  position  with  ref  etenee  to  adjoining  tracts — a  demurrer  was  put  in» 
and  bung  overruled,  and  defendant  not  answering,  final  judgment,  by  default; 
VBi  enttted  for  ^laintiff^^vidence  being  taken  as  to  the  contnUst  by  the 
leferee— that  plaintiff  pay  defendant  three  hundred  doUarst  tiie  latter  to  make 
a  deed  of  ttie  land,  which  was  described  in  the  judgment  by  metes  and  bounds: 
fleU,  that  the  judgment  is  erroneous^  bd^  as  to  the  amount  adjudged  due 
defendant  and  m  describing  the  land  hj  tndeg  and  hounds ;  that  ike  iudgment 
dunild  have  followed  the  eomj^aint  m  both  these  particulars,  and  that  the 
^^Bpartote is  material  and  fatal.    Holmanr.  ToiMo,  19  CaL  498. 

16.  If  the  verdict  of  the  jury  fails  to  find  the  hen,  the  Court  cannot  render 
afodgment  essentially  different  fh>m  the  verdict,  and  the  judgment  so  far 
wl  be  reversed.     Widhnr  v.  Hcmm-H^,  1  CaL  186. 

17.  Where  a  man  is  sued  by  a  fietitious  name,  and  the  return  of  the  sheriff 
oatteaammona  shows  serrice  on  the  defendant  l^  his  proper  name,  as  "John 
I>oe,  oftoa  Westlall,''  a  default  being  entered,  judgment  may  be  rendered 
•crifist  the  defendant  in  his  true  name,  WestfaU,  without  proof  that  Doe  and 
WcetfitU  are  the  same.    Ckaiis  v.  Herriok,  14  Oal.  117. 

,  IB.  To  aathorixe  an  arrest  of  the  defendant  upon  execution  iasned  upon  a 
jvdg^ent  recovered  in  an  action  upon  contract,  the  fraud  for  which  the  ar* 
Mia  sought  must  be  alleged  in  tlie  complaint^  and  be  passed  upon  by  Uie 
]«7,  and  be  stated  in  the  ^ndg^neot.    Davis  r.  IM)ina(m,  lOCal.  411. 
a*  At  one  time*  seYen  ahaies  of  aloek  in  a  oompany  are  pledged  bgr  da>> 
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fpndani  to  pifimtlif  as  seourily  for  a  note  of  defendant  then  executed.  Ai 
another  time,  twenty  more  shuree  are  pledged  as  seonrity  for  another  note  of 
defendant  then  execated.  In  snit  on  tne  notes,  and  for  sale  of  the  atock,  etc., 
the  judgment  was  f(»  the  amount  of  the  notes,  and  direoted  a  sale  of  all  the 
shares  of  stock  and  an  application  of  the  proceeds  to  the  payment  of  the 
judgment.  Held,  that  the  judgpient  was  wrong  so  &r  as  it  ordered  a  sale  of 
the  stock  in  gross^  and  an  apphoation  of  the  proceeds  to  the  entire  indelite^ 
nees.    Mahoney  t.  Gaperiont  15  Cai.  313. 

20.  Where  an  action  is  broa^t  by  one  of  several  persons,  daiming  tHIa 
firom  a  common  sonrce,  on  his  own  behalf,  and  in  behalf  of  til  others  inter- 
ested in  the  same  manner  as  hioiself,  to  set  aside  a  deed  execated  to  othen 
by  the  same  grantor  under  whom  plaintiif  claims,  on  the  ground  of  fraud, 
the  parties  named  in  the  complaint,  for  whose  benefit  the  action  is  farooc^t^ 
are  entitled  to  the  benefit  of  the  decree  declaring  the  deed  fraudulent,  imrf- 
lid  T.  Buimop,  27  Gal.  54. 

21.  Jad|;mant  ahonld  be  entered  at  onoe,  when.-— Where  there  is  no 

Question  as  to  the  proper  judgment  to  be  entered  on  a  verdict,  the  jndmeot 
tiould  be  entered  at  once,  without  waiting  for  a  motion  for  new  triaL     Hutch- 
inson V.  Bours,  13  Cal.  51. 

22.  A  suspension  of  all  proceeding  under  ihe  judgment  fnUy  protects  the 
losing  party  from  all  loss  or  injury,  if  from  any  cause  the  verdict  oe  set  aside 
or  the  jud^ent  vacated.    Id. 

23.  Jiid£;ments  entered  in  vaoatlon. — ^Where  the  Supreme  Gonrt  reverses 
the  judgment  of  a  Distoict  Court,  and  directs  the  entry  of  a  final  judgment^ 
such  judgment  can  be  entered  by  the  Clerk  of  the  District  Court  in  vacation. 
MeMiUan  v.  Bioharda,  12  Cal.  467. 

24.  In  an  action  tried  by  the  Court  without  a  jury,  judgment  may  be  en- 
tered by  the  clerk  in  vacation  upon  the  filing  by  the  Judge  of  his  findings  sad 
decision.    People  v.  Jones,  20  Gal.  60. 

26.  If  the  judgment  has  been  pronounced  bv  the  Court,  drawn  up  in  writing 
in  the  form  intended  to  be  entered,  signed  by  the  Judge,  and  filed  with  fta 
derk  before  the  adjournment  of  tiie  term,  it  has  become  the  judgment  of  the 
Court  of  the  term  at  which  it  was  rendered,  and  the  derk  may  perform  the 
ministerial  act  of  entering  it  in  the  Jud^ent  Book  in  vacation,  without 
further  direction.    Oaaement  v.  Binggoid,  28  CaL  335. 

26.  mectment  judgment^  eactent  and  elliBot  o£— In  an  action  cf  «!Jeet- 
ment  to  recover  possession  of  a  laioe  tract  of  land,  where  the  defenflsat 
fiiiled  to  appear,  and  the  case  was  sumnitted  to  the  Court,  who  found  fliat 
plaintiff  had  title  to  the  whole  traot,  and  that  the  defendant  was  in 
of  a  part—sixty  or  seventy  acres — of  the  tract  without  right:  SM,  that  it 
was  proper  for  the  Court  to  enter  judgment  for  the  plaintiif  for  the  paesesaon 
of  the  whole  tract     Vatiefo  v.  Fay,  10  Cal.  377. 

27.  Under  our  system,  the  jud^ent  in  ejectment  is  only  oondusive  of  two 
points:  the  right  of  possession  ofUie  plaintiff,  and  the  oooupation  of  the  de- 
fendant at  the  commencement  of  the  suit.     TowU  v.  Howell,  14  Gal.  465. 

28.  It  is  otherwise  at  the  common  law;  there,  the  proof  of  tittle  being  held 
strictly  to  the  date  of  the  demise  laid,  Ihe  judgment  was  ooncluaive  of  such 
title.    Id.  ^^ 

29.  In  suit  against  several  defendants  known  as  "  Table  Mountain  Watar 
Company,"  for  possession  of  a  ditdi,  the  verdict  was:  "We  find  for  the 
plaintiff  and  against  L." — one  of  the  defendants.  Judconent  was  entered 
that  defendant  surrender  possession  of  the  ditch  to  plaintiff,  and  that  plsintiiT 

recover  of  L.,  "one  of  said  defendants,  the  sum  of ,  his  costs,"  ete. 

Held  J  that  there  is  no  error  in  the  jud^ent;  that  it  must  be  oonstrned  hy 
the  verdict,  which  is  confined  to  plaintiff  and  L*    TYeat  v.  Lafarge,  16  Cal.  41. 

30.  A  judgment  in  favor  of  plaintiff,  even  on  the  title,  is  oonolusive»  at 
most,  of  the  title  of  plaintiff  only,  and  not  of  his  grantor.  Orady  v.  SaHy, 
18  CaL  108. 

31.  In  ejectment  against  several  defendants  occupying  different  portions  of 
the  property  sued  for,  several  judgments  may  be  enSaied  and  at  diflflrsBt 
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teee;  and  tlii%  irfietilMr  npon  trial  or  on  separate  findinga  or  TerdictB,  or  on 
fadn^bj  the  Court,  or  after  default.    lActe  ▼.  StockddU,  18  Cal.  219. 

9L  where  an  amended  complaint  in  ejectment  seta  np  title  acquired  after 
ibe  eommenoement  of  the  snit,  and  a  jndgment  by  default  is  regularly  entered, 
Ae  judgment  is  valid.    Id, 

33.  To  a  eoraplaint  in  ejectment  for  a  fifty-vara  lot,  the  answer  admitted  the 
fomemAon  «f  defendants  to  the  extent  of  one  third,  *'more  or  less,"  and  the 
vitneMes  who  testified  upon  the  subject  stated  that  thev  (defendants)  were  '*  on 
fte  lot— «  part  of  it,"  without  showing  of  what  parnonlar  part  thejr  were  in 
poneBsion.  The  judgment  was  for  the  reooTery  of  the  whole  lot,  with  daraa- 
fBs  for  its  detention,  and,  on  appeal,  it  was  assigned  as  error  that  the  eyidenoe 
varraoted  a  reoov^  of  only  a  portion  of  the  lot  with  proportional  damages : 
BM,  that  under  the  pleadings  and  prooft  the  judgment  was  proper.  Ouy  r. 
vfiml^,  21  Cal.  397. 

34.  Under  oar  Practice  Act,  if  it  appear  that  the  plaintiif,  in  ejectment,  had  a 
i%ht  to  recover  at  tiie  commencement  of  the  suit,  but  that  his  right  has  term!- 
latBd  during  it8_pendency,  he  cannot  recover  the  possession  but  only  his  dama- 
fBB.   Moon  ▼.  liee,  22  Cal.  513. 

36.  The  plaintiff,  in  ejectment,  to  recover  an  undivided  Interest  in  land,  may 
have  a  recovery  of  a  less  undivided  interest  than  that  sued  for.  Halscy  v.  Mar- 
ih,  22  Cftl.  645. 

36L  ?nien  several  persons,  whose  possessions  are  not  joint,  but  separate,  are 
johied  as  defendants  m  an  action  to  recover  land,  and  no  demand  is  made  at  the 
dole  of  tiie  trial  for  separate  verdicts,  and  no  objection  or  exception  is  taken  to 
the  verdict,  on  that  ground,  in  time  to  afford  an  opportunity  to  correct  it,  the 
isfendant  cannot  afterwards  object  to  a  joint  verdict  and  judgment  Hieka  v. 
Cekmm  el  ai,,  26  Ca.ll4S. 

97.  In  an  action  of  ejectment  brought  by  E.  against  J.  and  L.  and  L.,  the 
Gout  found  as  a  &ct,  that  defendtmts  had  at  all  times  since  the  ouster 
vithh^  the  possession  of  the  premises  from  the  plaintiff,  and  gave  judgment 
Sk  plaintiff  against  the  defendants  jointly  for  damages  durine  the  whole  time. 
The  evidence  showed  that  defendant  J.  had  been  in  the  exclusive  possession 
of  one  hundred  and  twenty  acres  of  the  five  hundred  acres  sued  for,  and  had 
■dI  heen  in  possession  during  the  whole  time  for  which  the  damages  wore  com- 
puted. The  Court  was  not  requested  to  distinguish  in  its  findings  from  that 
Bade  against  Li.  and  L.  Eeld^  that  plaintiff  was  entitled  to  judgment  against 
file  defendants  jointly.    SUis  v.  Jeans,  26  Cal.  275. 

38.  I^  in  an  action  against  several  defendants,  sued  jointly  to  recover  the 
psssessimi  of  a  tract  of  land,  the  defendants  swear  in  their  answers,  but  do 
not  demand  separate  trials,  and  the  jury  finds  specially  that  the  defendants 
tta  sevecaUy  in  possession  of  separate  parcels  of  land  sued  for,  and  if,  on 
smMsl  to  the  Supreme  Court,  that  Court  directs  judgment  to  be  entered  in 
tte  Ckxtrt  below  "  for  the  plaintiff  upon  the  special  findings  for  the  premises 
la  controversy,  pursuant  to  the  prayer  of  the  complaint,  a  joint  judgment 
nadered  in  the  Court  below  upon  filing  the  remittitur  there  against  all  or 
apart  of  the  defendants,  is  erroneous.    Xeese  v.  Clark,  28  Cal.  33. 

*j.  Jfa  Bueh  case,  notwithstanding  the  entry  of  the  joint  judgment,  the 
pUatiff  may  apply  for  and  have  a  several  judgment  against  the  defendants.  Id, 

40.  In  such  ease,  also,  the  entry  of  aseveru  judgment  against  part  of  the 
defendants  is  not  a  discontinuance  of  the  action  nor  an  abandonment  of  the 
■UBS  by  the  plaintiff  as  to  the  others,  nor  does  it  preclude  him  from  after- 
VKd  moving  for  and  having  a  several  judgment  against  a  defendant  not  in- 
dnded  in  the  first  several  judgment.    Id. 

41.  Judgment  agaiuAt  an  infiant-- It  is  at  least  questionable  whether, 
voder  our  system  of  practice,  an  infant  is  in  any  case  or  under  any  circum- 
■tanoes,  entitled  to  have  a  day  given  in  the  judgment  to  show  a  cause  against 
A.   Joifoe  V.  McAvoy,  31  Cal.  273. 

41  An  infant  defendant  is  as  much  bound  by  a  decree  in  equity  as  a  person 
^faH  age,  and  will  not  be  permitted  to  dispute  it  except  upon  the  same 
poimd  as  an  adult  might  have  disputed  it,  such  as  fraud,  collusion,  or  error. 
uveKelyenoneousitisnotvoidjbutnkaybeooxzeotedonappeal.    If  fraud- 
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nient,  or  obtained  by  coIioBion  it  must  be  attacked  in  a  cQirectpTOoee&ig,  anl 
cannot  be  attacked  collaterally.    Id. 

43.  A  judgment  in  eqnity  a^jainst  an  infant  where  the  Conrt  has  jvriBdii^ 
tion,  which  does  not  giye  ike  infant  a  day  after  arriving  at  age  to  show  caai^ 
against  it,  is  not  void  and  cannot  be  attacked  collaterally.    Id, 

44.  Jndgmont  against  axeonton  and  adminiatratoraw — ^A.  jndgnert 
against  an  executor  for  a  demand  against  the  testator,  should  direct  that  Ihs 
flame  be  paid  in  dne  course  of  administration.  .fioooMiaat  ▼.  Saimvai^  91 
Gal.  376. 

45.  In  an  action  against  an  administrator  upon  a  rejected  olaim,  the  jm^ 
uent  should  iirat  ascertain  the  amonnidne,  and  adjudge  the  same  to  heatBad 
olaim  a^|aiast  the  estate,  and  then  provide  that  the  same  be  paid  l^  the  di- 
fendant  in  the  dne  course  of  administration.  Ko  execution  can  be  awatdai 
EU»  V.  Inake^t  Oct.  T.  1867. 

46.  Judgment  against  married  '^oman. — A  judgment  may  be  rendenl 
against  a  married  woman  for  costs  in  an  action  brought  by  her  as  sole  phua* 
luF,  concerning  her  separate  property,  and  when  so  rendered  an  execution  it 
the  usual  form  may  be  issuea  on  the  same,  and  her  separate  property  sold  hj 
the  sheriif,  and  uie  purchaser  at  the  sherifTs  sale,  upon  receipt  of  (lie 
sheriff's  deed,  acquires  a  yalid  title  thereto.  Leonard  t.  Toumsend,  26  Oal. 
442. 

47.  Judgment  i^alnat  huiftMUid  and  wifti-— In  suit  i^ainat  husband  tad 
wife  for  services  rendeced  by  plaintiff  to  the  wife  before  her  marriage,  jadg* 
ment  may  be  entered  against  both  defendants,  with  a  direction  that  it  be  ei^ 
forced  only  against  the  separate  property  of  the  wife  and  the  common  pNf^ 
arty  of  both.     Van  Marm  v.  J&hnmmi  15  Cal.  908. 

48.  When  it  ia.  and  is  not,  a  bar.— A  judgment  upon  demurrer  ii  not  al> 
ways  a  bar  to  a  subsequent  action.  It  is  so  only  where  it  determines  tt6 
merits  of  the  case.    Robinson  y.  Howard^  5  Gal.  6S^ 

49.  Where  the  answer  shows  that  the  demurrer  was  to  the  validity  of  ^ 
contract  which  gave  rise  to  the  claim,  and  this  averment  is  found  to  be  tnu^ 
as  alleged  by  the  Judge  at  nisi  prius,  upon  inspectii^  the  record  of  the  OM^ 
the  iudgment  upon  demurrer  is  a  bar  to  the  suit.    Id. 

50.  A  judgment  of  insolvency,  where  the  Conrt  had  jurisdiction,  if  not  i»> 
versed  on  appeal,  is  conclusive  between  the  parties.  EbhJtman  v.  Wnicid»  6 
Cal.  231. 

51.  The  hidg^ent  of  a  Court  of  oompeteht  jurisdietion  directly  npoi 
the  point  is,  as  a  plea,  a  bar,  and  as  evidence,  conclusive  between  tt# 
flame  partiefi,  upon  the  same  matter  directly,  in  another  Court.  Xowv.  Wd^ 
7  Cal.  250. 

52.  A  plea  of  a  former  suit  ptoding  ia'no  bar  to  an  action,  where  the  eon- 
plaint  in  the  former  suit  is  so  defeotiye  that  aiudgment  rendered  thereoa 
tFould  be  a  nullity.    Bi&ynMs  v.  Bcmris,  9  Cal.  338. 

53.  Where  there  is  a  misdescription  of  a  note,  and  a  want  of  speeifleiAifltf 
of  the  name  of  ttie  real  owner,  <x  of  any  ayerment  that  his  name  is  unknovn, 
in  the  schedule  of  an  insolvent,  tiie  proceedzuffs  in  insolvency  are  no  bsr  to  i 
suit  on  the  note,  even  if  the  indolvent  did  not  know  that  the  pladntiff  i»as  Am 
real  creditor.    Judaon  v.  AhoiUt  9  Cal.  477. 

54.  To  plead  a  former  iudgment  in  bar,  it  must  a]^)ear,  not  otily^thst  itwii 
open  the  same  oause  of  actkni  bat  between  the  same  parties.  Uhl^fUd^f* 
Levy,  9  Cal.  607. 

55.  When  a  defendant  pleads,  another  suit  pending  between  the  same  partiei, 
hnd  for  the  same  cause  of  action,  and  it  appears  that  no  summons  was  eror 
issued  upon  the  ooxnplaint,  and  Uiat  there  was  no  voluntary  appearance  (A 
the  part  of  the  defendant  in  such  suit:  Held,  that  there  was  no  suit  pending* 
Weaver  v.  Corner,  10  CaL  233. 

66.  Plaintiff  brought  an  action  of  replevin  agfunsi  tiie  defendants  to  reooTer 
certain  property,  and  obtained  a  judgment  for  its  restitution  and  damageafat 
its  iUegation  detention.  Defendants  paid  tibe  damages,  but  the  prooeifty  wv 
not  reetored.    PlaiBtiff  then  brought  an  aotbn  o^  troyer  to  recover  me  tata*.- 
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^efaidKplB  filei4  the  fonnfir  reoorexy  as  a  bac    JEM({,  that  the  lodgment  in 

fifMii  ^cfnot  oonstitate  a  tier  to  the  action  of  troyer,  the  jud^ent  in 

Merin  not  haying  heen  satisfied.    Nickeraon  t.  OaL  Stage  Co,,  10  GaL  520. 

17.  An  action  brought  hv  an  agent,  in  his  own  name,  for  a  trespass,  in 

eing  and  oonTerting  coin  from  the  possession  of  the  agent,  in  which  action 
jury  found  that  the  coin  belonged  to  the  principal,  and  gaye  only  nominal 
InmBS,  is  no  bar  to  an  action  by  the  principal  for  such  coin.  Fko  y.  VFe6- 
#K^CaL140. 

•  18.  A  dlschaige  in  inaolyency  of  a  debt  is  equally  a  dischaige  of  a  judgment 
^  that  debt,  and  the  costs,  rendered  between  the  time  of  ffling  the  petition 
Wi  SBhediile,  and  the  time  of  final  discharge.  InUay  y.  CarpenHsTf  14  Gal.  175. 
"19.  To  plead  a  former  judgment  in  bar.  It  most  appear,  not  only  that  it  was 
mok  the  same  action,  but  between  the  same  parties.    Cha»  y.  atodin,  9  Gal. 

(0.  In  a  chancery  case,  when  all  the  proofli  are  in,  and  the  case  Ailly  before 
fte  lower  and  the  appellate  Gourt,  the  judgment  of  the  latter  is  condusiye, 
ftei  it  passes  ni>on  toe  meriis  of  the  controyersy  so  presented ;  and  on  the. 
ftrensl  of  the  decree  below,  that  court  can  take  no  further  proceedings,  unless 
itttoriaed  by  the  appellate  Gourt,  except  such  as  are  necessary  to  giye  effect  to 
ill  jsdgment.  The  whole  matter  is  res  a^^vdicaia,  Soule  y.  IhweSf  14  Gal.  249. 
'  ll  u  an  action  be  brought  to  recoyer  possession  of  a  lot  of  personal  property, 
VTongfolly  taken  and  detained,  and  if  the  wrongful  taking  was  one  continuous 
kA  tordoQS  act,  a  verdict  and  judgment,  in  that  action,  will  be  a  bar  to  a  sub- 

Tit  suit  for  tiie  remainder  of  the  property.  Strrikr  t.  Porter,  23  Gal.  385. 
Where,  in  an  action  at  law,  the  defendants  in  their  answer  set  up  and 
aUm  a  set  off  to  plaintiff's  demand,  and,  on  the  trial  of  the  action,  the  record 
Asm  ttat  tiie  Court  excluded  all  eridence  of  the  demand  sought  to  be  set  off, 
uA  gaye  judgment  for  plaintiff,  the  judgment  in  the  action  at  law  cannot  be 
|dcaaed,  as  an  estoppel  in  an  action  aiterwards  brought  by  the  defendants  in  a 
Wirt  of  equity  to  enforce  the  set  off.    Bobfa  y.  Ihjf,  23  Gal.  596. 

13.  A  judgment  entered  in  an  action  to  recover  the  possession  of  real  estate, 
Oder  oor  s^tem  of  pleading  and  practice,  is,  as  to  all  matters  put  In  issue  and 

Ced  on  in  the  action,  conclusiye  between  the  parties  and  their  priyies,  and  a 
fai  another  action  between  the  parties  or  their  priyies  when  the  same  matters 
in  direetiy  in  issue.    Capetion  y.  BehmiM,  26  Gal.  490. 

M.  The  bar  of  a  judgment  and  yerdict,  in  an  action  to  recoyer  the  possession 
tf  real  estate,  is  limit^  to  the  rights  of  the  parties  as  they  existed  at  the  time 
iAsa  it  was  rendered,  and  neither  the  parties  nor  tiieir  privies  are  precluded 
ty  the  same  from  showing,  in  a  subsequent  action,  ilutt  tiieir  rights  have  been 
Mred  or  extinguished  at  a  period  alter  the  rendition  of  tiie  verdict  and  jndg- 
MBt   /d. 

t6.  A  jutanent  in  favor  of  the  plaintiff,  in  an  action  of  ^eetment,  does  not 
«lop  tile  defendant  firom  maintaining  an  action  for  the  specific  performance  of  a 
inteaet,  made  bv  the  plaintiff  before  the  commenoement  of  tiie  action  of  eject* 
■tat,  to  eoDvey  the  same  land  to  the  defendant ;  provided,  tiie  equitable  defense 
pi  not  set  up  in  the  answer  and  passed  on  by  the  Gourt.  Bovgh  v.  Waters,  SO 
OlL309. 

61.  A  judgment  for  plidntlff,  in  an  aetlon  to  quiet  titie,  is  a  bar  to  subsequent 
Wgrtion  on  the  same  subject  matter.    Seed  v.  CkUderwood,  32  Gal.  109. 

«r.  H  two  Hexiean  grants  of  land,  made  to  different  persons,  are  coniirmed 
ad  surveyed  so  as  to  overlap  each  other  in  part,  and  the  owner  of  one  be- 
MB«a pasty  to  the  nrooeeduigB  relating  to  the  oonflrmation  and  survey  of 
^etiior,  he  ia  bonna  by  the  pxooeedingi  and  estopped  from  afterwards  deny* 
■gihattiua  grant  was  properly  located.    8empU  v.  Wright,  32  Gal.  669. 

68.  Judgment  wh«n  may,  or  not  be  attacked  collaterally^— See  BoAn 
J^JUfyetaL^  Got.  T.  1867.~A  leading  case.— A  judgment  by  defauU,  when 
aooB  has  been  served  on  defendant  cannot  be  attacked  collaterally  lor  a 
irregularity  of  serrice,  or  for  a  defective  return.  The  defendant  should 
t  hia  xighta  by  appeal  fh>m  the  judgment.  Jhrenie  v.  SulHvan,  7  Gal.  279. 
^.  A  cerailcate  of  exempUfication  of  a  judgment  rendered  in  another 
■Ma,  when  atteatedby  the  Gerk  under  the  seal  of  the  Gourt,  and  when  the 
f^fiting  Jnd(^  of  the  Gourt  eertifiea  to  that  attestation  as  in  due  fonn  of 


§144] 


JUDGMENT   IN  GENERAL.  SSI 


law,  is  BQflScient  under  the  Act  of  Congress  of  Maj  20th,  1790,  to  msbdn 
action  npon  the  jndgment  in  another  State.  Thompson  t.  Mcmrow,  1  ObL  ~ 
Fork  Y.  WiOUtms,  7  Gal.  249. 

70.  Where  several  persons  were  sned  as  members  of  a  joint  stock  comptiqt 
and  the  suit  was  disoontinned  as  to  B.,  one  of  the  defendants,  and  judgaam 
was  taken  aoainst  all  the  others,  upon  which  execution  was  anbeeqaeii^ 
issued,  and  the  property  of  one  M.,  who  was  not  a  party  to  the  smt,  takai  w 
satisfy  the  same:  ilela,  that  M.  cannot,  by  a  bill  in  eqnity  against  the  pttiaf 
tiff  in  the  judgment,  set  it  aside  npon  the  ground  that  the  discontinuaneesf 
the  suit  as  toB.  was  a  discontinuance  as  to  all  of  tiie  defendants.  The  jadf 
ment  cannot  be  attacked  in  this  collateral  manner.    MarHey  ▼.  Band,  a  GttT 

ats. 

71.  The  redtal  in  a  decree  "  that  defendants  had  been  regularly  served  vltt 

Srooess,  or  had  waived  service  by  their  acknowledgment^  *  is  sufficient  evi* 
ence  that  the  requisite  proof  was  produced.  In  the  absence  of  all  eii» 
denoe  on  this  pointy  tibe  presumption  would  be  in  favor  of  the  jnrisdieticn  d 
the  Court,  and  of  the  regularity  of  its  proceedings;  and,  for  the  want  of  snol 
evidence,  the  decree  cannot  be  impeached  in  a  collateral  action.  Aldenom  v. 
BeU  and  Wift,  9  Cal.  315. 

72.  A  decree  cannot  be  impeached  collaterally  because  entered  prematnrdy. 
The  remedy  is  by  a  direct  proceeding  in  the  ac&on.    Id, 

73.  Where  a  judgment  was  rendered  by  confession  in  open  Courts  upon  aa 
allegation  of  indebtedness  and  appearance  of  the  parties,  whatever  emm  in- 
tervened, they  cannot,  at  the  instance  of  one  not  a  party  to  the  judgment  be 
invoked  to  set  aside  or  show  the  judgment  a  nuUitj.  Cloud  y.  SI  Don/i^ 
Countjff  12  Cal.  128.  There  is  a  very  decided  distmction  between  wsntof 
jurisdiction  aud  irregularity  in  procuring  jurisdiction.  WldUM  v  JMmr, 
7CaL54. 

74.  A  judgment  can  be  attacked  in  any  form,  directljy  or  ooUatenUy,  iSar 
want  of  jurisdiction,  but  only  b^  a  direct  proceeding  against  the  jndgmaik»>A 
the  Couit  which  rendered  it,  or  in  an  ap{>e]late  Court,  upon  appeal  from  Um 
judgment,  when  th^  is  an  irregularity  in  procuring  jurisdiction.    Id 

76.  The  true  test  in  such  cases  is  whether  the  omission  complained  of  it  of 
the  substance  of  tibe  act  required  to  be  performed.  If  of  the  substance,  thA 
the  judgment  is  a  nullity;  if  of  form,  only  an  irregularity.  Id.  See  ffaJm  t. 
JTetfl,  Oct  T.  1867. 

7ob  A  personal  judgment  of  a  Court  of  general  jurisdiction  is  invalid  fo 
the  purpose  of  acquiring  any  rights  under  it,  when  it  app^ira  affinnative^ 
upon  the  face  of  the  record  that  the  Court  had  acquired  no  jurisdiction  over 
the  person  of  the  defendant. 

77.  If  a  lud^ent  is  pronounced  by  a  Court  having  jurisdictaon,  no  msttff 
how  irregular  it  may  be,  it  must  stand  until  set  aside  or  reversed  on  appetl; 
but  when  entered  by  a  mere  ministerial  officer  without  authority  of  law,  it  is 
void.  SUams  v.  Aguim,  7  Cal.  448.  Partially  overruled  in  Xsiou  v.  dariss^ 
18  Cal.  399. 

78.  The  Board  of  Supervisors  of  a  counter  is  a  spedal  tribunal  with  ntxtd 
powers,  administrative,  judicial  and  legislative,  and  juriadicflon  over  mads, 
ferries  and  bridges,  is  given  to  it  by  statute.  Its  ludgxaents  and  orders  oannot 
be  attacked  collateral^,  any  more  than  the  judgn^nts  of  Courts  at  reeosL 
Waugh  v.  Chanoey,  13  Cal.  12. 

79.  A  decree  of  the  Probate  Court>  ordering  a  daim  to  be  paid,  rendered  oa 
petition  of  the  administrator,  and  without  objection  by  him,  is  final  and  eoa- 
dusive,  and  cannot  be  assailed  collaterally  nor  directly,  on  ihe  ground  tiiatM 
was  rendered  on  in  insufficient  evidence.  Estate  of  Oook,  14  Cal.  130;  Mi  t. 
irc%nn,  20  Id,  233. 

80.  In  suit  in  the  District  Court,  os  a  bond  given  in  the  Court  of  S^^ 
for  the  appearance  there  of  a  party  indicted  for  misdemeanor — the  Cooit » 
Sessions  having  declared  the  bond  forfeited  for  non-appearance — ^the  soretiei 
cannot  defend  on  the  ground  that  the  judgment  of  foneitnre  was  erronaooa 
That  judgment  cannot  be  thus  revised.    People  v.  Wo{fy  16  Cal.  886. 

81.  The  judgment  of  the  Supreme  Court,  being  oonchudve  so  long  •'J 
stands,  cannot  be  attacked  ooluteorally,  on  the  ground  that  parties  to  it  dn 
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;  Mtponeate  file  afppeal,  but  mnflt  be  set  aside,  if  at  all,  by  a  direct  proceed- 

MunpcAchiiig  it  for  fraud.    JBosiie  y.  Lave,  16  Gal.  72. 
•    -88.  A  jnd^^ent  void  for  want  of  peraonal  joriBdiotion  is  not  cured  by  the 

MBizaaoe  of  the  parfy  for  the  pnrpoBe  of  vacating  it.    Chray  y.  HcMes,  8  Gal. 

^  ^  If  it  appear  by  the  record,  or  otherwise,  that  the  Gonrt  never  had  jnris- 
lHation  over  ue  pereon  of  the  defendant,  the  judgment  will  be  pronounced  a 
irility,  whether  it  comes  directly  or  collaterally  in  issue,  and  a  sale  of  prop- 
«W  QBder  it  will  be  void  also.  McMinn  v.  WMan,  27  Gal.  309. 
.  U.  If  a  defendant  is  served  with  process,  a  judgment  by  default  against 
Mm  is  not  vodd,  though  he  ia  sued  by  a  wrong  name.  WMi  v.  Kirkpatrick, 
»CiL202. 

ff  .  If  a  complaini  in  an  action  against  a  company  by  its  company  name 
lAites  sabstantudly  the  conditions  mentioned  in  the  six  hundred  and  fifty- 
mUk  flection  of  the  Practice  Act,  and  the  Rheriff  retnms  that  he  has  served 
fte  fommons  on  one  of  the  members  of  the  company,  and  judgment  by 
iaCudt  is  entered  up  against  the  companv  b^  its  name,  to  be  enforc^  against 
fte  joint  property  <k  the  members,  that  the  judgment  is  not  void,  but  may  be 
tamced  by  execution  against  the  company's  property.    Id. 

86.  Saeh  judgment  is  not  a  judgment  against  the  person  served  with  pro- 
KH,  bat  against  the  company.     Id, 

ffl.  (imenf.  If  in  a  jud^ent  against  a  company  name  under  the  six  hundred 
nd  fiffy-sixth  section  of  the  Practice  Act,  there  is  an  entire  absence  of  any  state- 
Bent  showing  the  existence  of  the  conditions  named  in  the  section,  and  judg- 
is  rendered  against  the  company  by  default,  is  the  judgment  void  or  are 
conditions  matters  to  be  pleaded  in  abatement,  and  if  not  thus  pleaded, 
d.    U, 

88.  A  judgment  entered  by  the  derk  upon  default  for  a  sum  greater  than  is 
iaBsadad  in  the  prayer  of  ikte  complaint  and  specified  in  the  summons,  is 
lot  void,  but  is  simply  exroneous,  and  nu^  he  enforced  untU  modified  on 
ttflttoD  or  on  aj^peal.    Bond  v.  Facheco,  30  Gal.  530. 

89.  In  an  action  at  law  upon  a  judgment  of  a  Gourt  of  general  jurisdiction, 
Ae  defendant,  as  a  matter  of  defense  at  law,  cannot  show  that  the  judgment 
^is  fraudulently  obtained,  except  by  an  examination  of  the  record  itself. 
GBmfter  v.  Ci^  of  Oafdand,  30  Gal.  430. 

901  A  judgment  in  e<iuity  against  an  infant,  where  the  Gourt  has  jurisdio- 
laoii,  which  does  not  give  uie  mfant  a  day  after  arriving  at  age  to  show  cause 
■pmst  it,  is  not  void,  and  cannot  be  attacked  coUatenQly.    Joyce  v.  McAvoy, 

91.  V(^  judgment. — ^A  personal  judgment  of  a  Gourt  of  general  juris- 
didion  is  invalid  for  the  purpose  of  acquiring  anv  rights  under  it,  when  \t 
mMtts  affinnatively  upon  the  face  of  the  record  that  ue  Gourt  had  acquired 
m  JDzisdiotion.  over  uie  person  of  the  defendant.     WkiiweU  v.  BairSier.  7 

91  There  is,  however,  a  vei^  decided  distinction  between  want  of  jurisdio- 
fim  and  irregularity  in  proconng  jurisdiction.    Id. 

98.  In  the  one  case,  tne  judgment  can  be  attacked  in  any  form,  directly  or 
coOatendly;  in  the  other,  only  b^  a  direct  proceeding  against  the  judgment  in 
flie  Court  which  rendered  it,  or  m  an  appellate  Gourt  upon  appeal  from  the 
jodflment.    Id. 

91  The  true  test  is,  whether  the  omission  be  of  the  form  or  of  the  substance 
of  ttie  act  required  to  be  performed.    Id, 

9S.  A  summons  was  served  by  a  depul^  sheriff  and  returned  with  the  fol- 
lowing signatures  to  the  return:  ''Efijah  T.  Gole,  D.  S."  Judgment  was 
Kodcared  by  default,  ifeld,  that  the  judgment  was  null  and  void,  for  want  of 
JBisdietion.    Bausley  v.  Howard,  23  Gal.  401. 

9S.  A  judgment  entered  to  the  Glerk  by  default,  where  there  has  been  no 
nrnoe  of  summons  or  fmpeaxanoe,  is  utterly  void.    OUdden  v.  Fackard,  28 

97.  Whea  the  Glerk  has  authority  to  enter  judgment  out  of  Gourt  by  de- 
fndt,  but  in  the  exerdse  of  his  authority  makes  a  mistake  as  to  the  amount, 
Qie  judgment  is  not  void,  bat  erroneous;  ;  but  where  he  enters  a  kind  of 
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Judgment  vhich  he  has  no  auflion^  to  entor  wsttioni  the  dSntAm  of  ll« 
Court»  the  judgment  thus  enteied  is  Toid.     Bond  t.  Padneco^  30  GaL  680. 

96.  A  judgment  abeolntely  Yoid  npon  its  face  may  be  attacked  anjidMN 
directly  or  ooUaterally,  either  bj  putiea  or  ainngen.  Forbv  v.  ^fdt,  SI 
Cal.  342. 

'  99.  Alter  appeal,  tbm  Ooart  belofw  losea  control  over  tba  jndv* 
snant — ^Where  a  judgment  is  rendered,  and  an  appeal  taken  to  thia  Court,  toi 
Gonrt  below  loses  control  over  the  jndgment^  and  an  order  amending  Am 
judgment  is  erroneous.    Brf^n  t.  Berry,  8  Cal.  136. 

100.  Freamwptiona  in  tscvox  of  Coorta  of  gniiflral  Jindadftotioiiy  eito^ 
The  presumption  in  favor  of  a  judgment  of  a  Court  of  general  jnriadielioa 
is  overthrown,  when  "the  reooxd  en  the  entire  case  discloses  a  want  of  junadio- 
tion.    Oray  v.  Hawea^  8  Csl.  569. 

101.  The  appellate  Court  will  presume  in  favor  of  the  judgment  of  tbs 
Court  below,  luiless  the  record  clearly  show  enor.  Ihompmmr,  Mmr€w,% 
Cal.  100;  KiBnum  v.  BUMe,  2  Id.  148;  WhiU  v.  AbemMu,  3  Id.  426;  Jolaiim 
V.  Sqpulveda,  5  Id.  161;  OrtiweU  v.  Henderson,  7  Id.  292;  Ndaon  y.  Lemmm, 
10  Id.  60. 

102.  Juriadiction  will  generally  be  presumed  in  the  caae  of  superior  Couxit; 
but  if  the  want  of  jurisdiction  appears  on  the  face  of  the  record  of  the  judg- 
ment of  a  superior  Court,  the  juogment  is  void,  and  it  nwv  be  attacked  in  a 
collateral  prooeedina.  Bbrbea  v.  Syde,  31  Cal.  342.  Ainrmed  in  Salmr, 
KeUy,  Oct.  T.,  a  leaoong  case. 

103.  A  party  against  whom  a  judgment  has  been  renderad,  by  a  Coort  of  gaa- 
^ral  jurisdiction,  wiU  be  presumed  to  have  been  made  a  party  to  the  suit  in  sobs 
of  the  wavB  provided  by  law,  unless  the  contrary  appears  aiBimatively  by  the 
record.    Shmrp  v.  Jkmgney,  Oct  T.  1867. 

104.  BIfeot  of  reveraal  of  jndgmeat— Where  an  execution  on  a  judgment 
Ibr  the  recovery  of  money  is  not  stayed  by  the  undertaking  on  appeal,  required 
by  statute  for  that  purpose,  a  sale  may  be  made  on  the  execution,  and  the  rigfati 
of  purchasers  are  in  no  respect  affected  by  the  subsequent  reversal  of  the  judlg- 
ment.    Famw  v.  Sogers,  10  Cal.  335. 

106.  If,  on  sale  under  judgment,  the  plaintiff  or  his  assignee  buys  in  flie  prop- 
erty, he  must  restore  it  to  the  defendant  on  reversal  of  the  judgment ;  oAer- 
wise,  as  to  a  stranger,  a  bona  fide  purchaser  without  notice.  Beynotds  v.  Earris, 
14  Cal.  680. 

106.  Where  a  party  to  a  judgment  has  obtained  any  advantage  through  the 
Judgment,  he  must  restore  that  advantage  to  the  other  party,  if  toe  jndgmeat  he 
iKPterward  revereed.    Id. 

107.  A  judgment  unreversed  and  not  suspended  may  be  enlbraed,  but  whea 
teversed  it  is  as  if  never  rendered;  and  money  collected  by  authority  of  it  may, 
as  a  general  rule,  be  recovered  back.    Baxm  v.  BeynoUts^  18  Cal.  275. 

108.  Where  the  judgment  of  the  appellate  Court  directs  the  Court  bebv 
what  judgment  to  render^  a  new  trial  m  the  Court  below  is  not  authorised,  sod 
a  judgment  rendered  upon  such  a  new  trial  is  null  and  void.  uArgenU  v.  7Ae 
CUyof  JSan  JWmolsoo,  80  CaL458;  see  farther, §  346, poet;  title.  '*Effedk<f 
fmHrsoL" 

109.  Xaaotlty  of  Judgments.— A  Judgment  was  obtdned  against  one  John 
P.  Manrow,  in  the  city  of  New  York,  and  an  action  was  brought  upon  a  jodf* 
ment  against  one  John  P.  Manrow,  in  the  city  of  San  Francisco ;  the  idendtyef 
the  person  was  h^ld  to  be  presumed.  Thompson  v.  Manrow,  1  Cal.  42&  (Bee 
People  V.  Thompson,  28  Cal  218,  and  authorities  their  cited.] 

110.  Attoniej  has  no  Uea  on  a  Jodgpiaiitp— The  attorney  baa  no  lien  upoa 
a  judgment  recovered  by  him  in  fovor  of  his  client  for  a  qutmksmmsndiom' 
penaation  for  Ua  aervioes ;  such  lien  extends  only  to  eosts  given  by  statate^  A 
parte  JTyie,  1  Cal.  S32{  Mam^fidd  v.  BoHand,  2  Id*  609}  BusBstt  r.  Osmeoy,  11 
id.  103. 

HI.  Whwiequltj  wlll,aiidwillnot^laiM'foie.— See  cafe,  §112, note  Ko.5i 

112.  XMfeot  of  rooitala  In  a  Jn<jgmantp— The  rpoitala  in  a  mfwanX  jgakr 
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Menl  agaiait  one  of  a  number  of  defendanta,  that  in  a  fanner  judomeni  In 
ftft  aune  action  the  name  of  ibis  defendant  -was  atrioken  ont  on  plaintiff 'a 
aMjtion,  is  prima  facie  e^dence  only  of  the  fact,  and  may  be  eontradicied  by 
Am  redtals  in  nid  fonner  indgment.    Leest  t.  Clark,  28  Oal.  38. 

113.  The  recital  in  a  jnd^ent  that  a  party  defendant,  against  whom  it  ia 
otend,  appeared  in  the  action,  is  prima  fade  evidence  only  of  the  fact.  /<Di; 
Bee  Hakn  y.  Kdku,  Oct.  T.  1867. 

114.  The  recital  of  sendee  of  summons  in  a  jndgment  is  condnsiTe  of  the 
fKt  in  a  collateral  proceeding.  Sharp  t.  Lumber,  Jan.  T.  1868.  See  further 
BUmr.  KOy,  Oct.  T.  1867. 

IISL  Am  between  partiea  and  privlea.— A  jndgment  is  cf  no  foroe,  excejifc 
between  the  parties  and  privies.    Beckett  v.  Sehver,  7  Gal.  228. 

116.  A  jndgment  record  is  only  conclnsive  between  parties  and  their  privieil, 
«SEoept  in  some  cases  for  specific  purposes.    Davidson  ▼.  DaUas,  8  CaL  227.  , 

117.  A  porchaaer  of  land,  subsequent  to  a  suit  brought  against  his  vendorii 
to  (jniet  title,  and  to  a  notice  of  lis  pendens  filed  in  Uie  county  recorder's  office, 
is  s  mere  yolxmteer,  who  takes  subject  to  any  decree  in  the  suit.  Ortgory  ▼. 
Barnes,  13  Cal.  494. 

.  118.  One  in  possession  of  land,  who  is  neither  a  party  nor  privy  to  a  judg- 
Bent  for  the  reooveiy  of  possession  of  it,  is  neither  affected  by  the  judgment 
ti  an  instrument  of  evidence,  nor  can  he  be  dispossessed  by  virtue  of  a  writ 
hnied  upon  it    Xe  Boy  v.  Rogers,  30  Gal.  229. 

119.  Alteraticm  witlicmt  notioe^— An  alteration  of  a  indgment  bjr  th^ 
Oonrt,  without  notice,  so  as  to  indnde  a  party  not  served  with  process,  if  not 
Kid,  is  voidable,  at  Ihe  election  of  the  party.    Chester  v.  MiUer,  13  OaL  561:. 

120.  Where  the  Gourt  makes  an  order  requiring  phdntiff  to  appear  at  a 
certain  time,  and  show  cause  why  a  judgment  in  his  liAVor  should  not  be  set 
Hide,  and  it  does  not  i^pear  that  a  cop^  of  the  order  was  served  on  plaintiff 
ttliis  attorney,  or  that  any  notice  was  given  ot  the  time  at  which  the  matter 
ms  to  be  heajd,  it  is  error  for  the  Gourt  to  set  aside  the  judgment,  and  itt 
Oder  to  Uiat  effect  will  be  reversed  on  appeaL     VaU^o  v.  Oreen,  16  Gal,  161. 

121.  Poorer  of  the  court  over  Judgments,  aettiog  aaide^  opening  de- 
findti^  eta— See  $  68,  onfe,  note,  Nos.  32,  49,  etseq. 

§  145.  Judgment  may  be  far  or  against  one  of  the  parties. 

Judgment  may  be  given  for  or  against  one  or  more  of  sev* 
^  pkintifijEi,  and  for  or  against  one  or  more  of  several  de^ 
feDdants  ;  and  it  may,  when  the  justice  of  the  case  requires 
it,  determine  the  ultimate  rights  of  the  parties  on  each  side; 
as  between  themselves. 

K.  Y.  Code,  §  274.    See  ante,  §32.    Abb.  Forms,  1750-1762. 

1.  Where  two  persons  are  sued  jointly  upon  a  joint  contract,  judgment  majr 
le  rendered  in  ftivor  of  the  plaintiff  against  one  of  the  defen^nts  and  in  fkvor 
•fone  of  the  defendants  against  the  plaintiff.  Thus  where  A.  sa.ed  B.  and  C,  as 
Mtaen.  and  the  misjoinder  was  not  set  up  in  the  answer,  and  the  plaintiff's 
ieBsad  was  proved  against  B.,  bat  not  against  C,  and  verdict  and  judgment 
Vere  pveo.  m  favor  of  the  plaintiff  sgamst  B.,  and  in  fovor  of  G.  against  the 
pUatiff,  on  appeal  the  judgment  was  affirmed.    JRotoe  v.  Chandler^  1  Gal.  167^ 

2»  Where  it  is  clear  that  two  or  more  defendants  are  not  liable  jointly,  a  joint 
MgBient  against  both  cannot  be  sustained,  although  each  may  be  severally  lia- 
ne;  so  held  in  an  action  by  a  lessor  agtdnst  two  sub-tenants  of  his  lessee,  whei^ 
ft  appeared  that  the  sub-tenants  did  not  occupy  any  portion  of  the  premises 
9to&j,    Pisrct  v.  JfiiOum,  1  Cal.  470. 

X  where  some  of  the  defendants,  partners,  are  not  served  with  prooess,  th^ 
lUatiff  may  proceed  against  those  served.  Ingraham  v.  OUdemeester,  2  Gal.  8£ 

ii  A  eovepant  not  to  sue,  made  to  a  portion  only  of  joint  debtors,  does  not 

'       any  Of  them.    lfcUt%  y.  6k%,  4  Gal.  64. 
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6.  In  an  action  against  defendants  jointly  indebted,  where  only  one  is  lerrsd, 
a  sereral  judgment  may  be  entered  against  him.  EinehfiM  t.  AtinibKn,  <  OiL 
W. 

6.  In  an  action  brought  jointiy  against  two  defendantB,  on  a  joint  and  se^ 
eral  obligation,  the  entry  of  final  judgment  on  defiuilt  soainst  one  of  the  ddhid- 
ants  is  a  discharge  of  the  other.  Skaama  v.  ^yuirre,  6  Gal.  182.  This  csn  1m 
been  partially  ovemiled  in  Xeurfs  y.  Clarkia,  18  Id.  399. 

7.  In  all  eases  of  joint  and  several  contracts,  the  plaintiff  may  elect  whetber 
he  will  sue  the  defendants  soTerallv  or  jointiy ;  haTinff  elected  to  treat  Us  4s- 
mand  as  joint  for  the  purpose  of  the  action,  he  must  be  governed  by  the  «■§ 
rules  which  would  have  applied  if  his  contract  originally  had  been  joint  ud 
not  joint  and  several ;  and  it  is  clearly  error  to  enter  several  judgments  sgiisBt 
the  defendantB.    Id, 

8.  Where  two  defendants  are  jointly  sued,  and  service  had  on  both,  the  elerk 
of  the  Court  has  no  authority  to  enter  judgment  by  default  against  one ;  sudliii 
act  in  so  doing  is  without  color  of  law  and  void,  and  may  be  disregarded  or  set 
aside.    Steams  v.  Aguinre,  7  Cal.  449. 

9.  Where  the  plaintiff  establishes  his  right  to  recover  against  both  defeod- 
ants,  judgment  should  be  entered  sgainst  them.    Id. 

10.  Where  the  obligors  in  a  sheriff's  bond  biod  themselves,  jointly  sad  ser- 
erally  in  specific  sums  designated,  they  may  all  be  joined  in  the  same  actios, 
but  separate  judgmeots  are  required.    People  v.  Eduoards,  9  Cat  286. 

11.  A  judgment  against  one  or  more  joint  ^larantors  of  a  note  bars  the  m- 
tion  against  the  others.  When  the  contract  is  joint,  and  not  joint  and  sevoil, 
the  entire  cause  of  action  is  merged  in  the  judgment.  Bradif  y.  iSeynoUi,  IS 
CaL  31. 

12.  Equity  has  jurisdiction  to  Taoate  a  judgment^  firandalently  altered,  lo  si 
to  include  a  defendant  not  served  with  process  and  not  originally  indaded  is 
the  judgment.    Ghegter  t.  MiOer,  13  CaL  658. 

18.  Wlieze,  in  an  action  against  defendants  jointiy  and  not  aeyerally  lisbla^ 
a  portion  only  of  tbem  are  served  with  process,  the  clerk  cannot  on  the  sp- 
phcation  of  plaintiff,  enter  judgment  upon  defEuilb  against  pertiea  served  only. 
A  judgment  so  enteoned  ia  void.    Keiley  ▼.  Audm^  17  Cal.  56i. 

14.  The  proper  course  in  such  case  is,  to  enter  judgment  against  all  the 
defendants,  but  so  as  to  be  enforced  against  the  joint  property  <n  all  asd  the 
separate  property  of  those  served.    Id. 

16.  Where  three  persons  are  sued  on  a  promissory  note  given  by  one  of  the 
parties  in  the  name  of  all  as  partners,  ana  the  evidence  iails  to  show  the  psii- 
nership,  or  the  authorib^  of  the  party  making  the  note  to  bind  all,  and  one  of 
the  parties  is  nonsuited  and  judgment  taken  against  the  other  two:  BMt 
that  there  is  no  eiror  in  such  ju(^;ment.    Stoddard  t.  Van  Dyhe,  12  CaL  438. 

16.  In  suit,  on  an  account  against  "  Bandall  &  Inas,*'  partners,  the  former 
only  being  served  witiii  prooess,  a  joint  judgment  was  rendered  aninst  both: 
Mud,  that  the  judgment  is  void  as  against  the  party  not  served.  Inas  v.  Tf%^ 
spear,  18  Cal.  397. 

17.  Plaintiff  sells  goods  to  C.  on  his  individual  account  SubsequentlT, 
C.  directs  plaintiff  to  charge  the  goods  to  the  joint  account  of  C.  snd  J., 
which  is  none.  Plaintiff  sues  C.  and  J.  jointiy.  Proven  that  C  had  no 
authoritv  to  bind  J.  HeU,  that,  although  J .  is  not  liable,  judgment  may  be 
rendered  a«iinst  C. ;  that  our  Practice  Act  (Sec.  145)  has  modified  the  oom- 
mon  law  rule;  that,  in  suit  against  several  joint  debtors,  plaintiff  must  recover 
against  all  or  none — so  far,  at  least  as  to  permit  judgment  against  a  porlioB 
of  the  defendants  wherever  the  contract  purports  on  its  face  to  be  the  conbad 
of  all  the  parties  sued,  and  it  turns  out  in  proof  that  a  portion  only  are  lishle. 
Levois  V.  CtarHn,  18  Cal.  399. 

18.  In  suit  against  two  on  a  joint  assessment  for  taxes,  jndgment  may  be 
rendered  against  one  only  of  the  defendants,  if  the  other  be  not  lisbla 
Pe(wU  ▼.  FrisMe,  18  Cal.  402. 

19.  The  common  law  rule,  that  where  defendants  are  sued  on  a  joint 
contract,  recovery  must  be  had  against  all  or  none,  modified  by  our  Prsetioe 
Act.    Id.  ' 

90.  Query :  whether  the  rule  is  entirely  abrogated.    New  York  oases  cited. 
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SL  Ajodgment  in  an  action  against  Uie  snreties  on  an  oMoial  bond,  for  ii 
ddfllcation  of  the  principal,  should  first  fix  thd  amount  of  the  defalcation  and 
then  proceed  with  a  separate  judgment  aeain^t  each  of  the  snreties  for  the  full 
UDOont  for  which  he  made  himself  liable  in  the  bond,  and  costs,  and  then 
doM  with  a  pruYiso,  that  each  judgment  nhall  be  satisfied  by  the  collection  oi^ 
ptyment  of  the  amount  of  the  defalcation,  and  costs.    People  v.  Raoney,  29 

21  Where  an  action  ia  brought  by  one  of  seyeral  persons,  daimii^  title 
frcnn  a  common  source,  oq  his  own  behalf  and  in  behalf  of  all  others  Inter- 
«ted  in  the  same  manner  as  himself,  to  set  aside  a  deed  executed  to  others 
hj  the  same  crantor  under  whom  plaintiff  claims,  on  the  ground  of  fraud,  the 
IMotiea  named  in  the  complaint,  for  whose  benefit  the  action  is  brought,  axe 
eatided  to  the  benefit  of  the  decree  declaring  the  deed  fraudulent.  Hurlburt  ▼. 
lUeaop,  27  Cal.  54. 

23.  Where  a  decision  is  made  in  a  suit  in  e<^uity  upon  any  particulaf 
nbjeet  matter,  the  rights  of  all  persons  whose  interests  are  immediately 
connected  with  that  decision,  and  affected  by  it,  should  be  provided  for. 
IkPherwn  t.  Parker,  30  Cal.  455. 

§  146.  Judgment  may  be  against  one  party  and  action  proceed 
<K  to  others. 

In  an  action  against  several  defendants,  the  Court  may,  in 
its  discretion,  render  judgment  against  one  or  more  of  them^ 
leaying  the  action  to  proceed  against  the  others,  whenever 
a  several  judgment  is  proper. 

Seeonfe,  §  liS,  32;  K.  Y.  Code,  i  274. 

§  147.  7%6  reHef  to  be  awarded  to  the  plaintiff. 

The  relief  granted  to  the  plaintiff,  if  there  be  no  answer, 
shall  not  exceed  that  which  he  shall  have  dem^ided  in  his 
complaint ;  but  in  any  other  case,  the  Court  may  grant  him 
aoy  relief  consistent  with  the  case  made  by  the  complaint, 
and  embraced  within  the  isstie. 

K.  Y.  Code,  $  S75. 

1.  Where  judgment  is  taken  by  default,  no  relief  can  be  given  beyond  that 
demanded  in  the  complaint.    Phun  y.  Beynoids^  11  Cal.  19. 

8.  A  judgment  by  default  for  an  amount  exceeding  that  asked  fbr  in  the 
frayer  ^  the  complaint  is  erroneous.    Qage  v.  IRogers,  20  CaL  91. 

I.  Whfice  the  complaint  prayed  judgment  for  a  certain  amount  alleged  tor 
wdoe  as  principal  and  interest  of  the  note  sued  on,  and  that  the  judgment 
Mn  interest  at  a  certain  rate,  and  judgment  by  default  \ras  subsequently 
Mdtted  Ibr  the  amonnt,  ^th  interest  £K>m  the  date  of  filing  the  complaint; 
AU.  that  the  judgment  was  erroneous  in  awarding  interest  from  the  date  of 
tfing  the  complaint  instead  of  the  -date  of  its  entry.    Id, 

4.  A  jud|^ent  rendered  in  an  action  on  contract  in  favor  of  plaintiff  on 
«e  oomplatnt  alone,  after  striking  out  for  irregularihr  an  answer  previously 
fi^  by  defendant,  must  be  considered  as  a  jud^ent  by  default,  and  is  there^ 
hM  eiToneons  if  rendered  for  a  greater  amount  flian  that  for  which  the  snm- 
iMns  stated  jud^ent  could  be  taken.  Jjattifnef  V.  Byan,  20  Cal.  628.  ' 
^If  in  an  action  on  a  promissory  note  a  trial  is  had,  uie  Court  may  rdndco^ 
Moment  for  the  amount  of  the  note  and  interest,  and  make  the  judgment 
iW  the  same  mte  of  interest  as  the  contract,  although  ttie  complaint  only 
pn^s  for  judgment  for  the  U/oe  of  the  note.    McGmh  v.  Peed\  28  CaL  289. 

i.  If  no  answer  is  filed,  judgment  may  be  rendered  for  the  principal,  and  in- 
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terest  added  thereto,  althougb  the  complaint  only  prays  for  jadpnent  fbr  d« 
priDcipal.  This  is  not  a  caee  by  default  Caasada  ▼.  Phoenix.  Ins.  Co,,  28  CiL 
628. 

7.  In  a  Jadgment,  by  default,  to  foreclose  a  mortgage,  it  Is  improper  to  iadode 
counsel  fees,  the  amount  paid  for  taxes,  together  ¥rlth  the  interest  thereon,  i 
such  relief  was  not  demanded  in  the  complaint.    Janaon  r.  Smithf  Jan.  T.  18661 

8.  It  is  error,  where  a  judgment  by  default  exceeds  the  relief  demanded  it 
the  complaint.    ParroU  v.  I>eyi,  Oct.  T.  1867. 

9.  If  judgment  is  rendered  in  favor  of  plaintiff,  by  defiinlt,  the  Oonrt  cannot 
grant  any  greater  relief  than  is  demanded  in  the  prayer  of  the  complaint  sod 
specified  in  the  summons.    Lamping  A  Co.  ▼.  HyaU  et  oi.,  27  Cal.  102. 

10.  If  the  complaint,  on  a  promissory  note,  prays  for  judgment  for  a  sum  ee^ 
tain,  which  sum  is  the  principal  and  mterest  due  when  the  complaint  is  filed, 
judgment  by  defiftult  should  not  include  interest  accruing  after  the  oomphunt  ii 
filed.    Id. 

11.  If  the  prayer  for  judgment  asks  for  interest  to  accrue  after  the  complaint 
is  filed,  and  neither  the  prayer  or  summons  mention  the  rate  of  intere^  the 
clerk  should  not  render  judgment  for  a  rate  greater  than  ten  per  cent  per 
annum.    Id, 

1  12.  If  the  complaint  does  not  pray  for  a  gold  coin  judgment,  and  the  som- 
mons  does  not  say  that  judgment  will  be  taken  for  gold  coin,  tiie  deik 
should  not  on  default  render  a  gold  coin  judgment.    Id, 

18.  Judgment  by  default,  in  a  suit  on  a  note  drawing  interest  at  more  ihaa 
ten  per  cent,  per  annum,  should  not  direct  that  the  judgment  bear  interest  it 
the  agreed  rwe,  unless  the  complaint  prav  that  the  jud^ent  bear  interest  at 
the  rate  named  in  the  note.  Ointtier  t.  JSnghahf  29  Cal.  165. 
•  14.  A  jtu^pnent  entered  bv  the  derk  upon  default,  for  a  stim  greater  than 
is  demanded  in  the  prayer  of  the  complaint,  and  specified  in  the  evmmons,  if 
not  Yoid  but  is  simp^  erroneous,  and  may  be  enforced  until  modified  on  mo^ 
tion  or  on  appeal.    JSond  v.  Pcu^tecOf  SO  Gal.  531. 

15.  Where  an  answer  is  filed  the  Court  may  granit  anj^  relief  consistent  with 
the  case  made  by  the  complaint,  and  embraoed  within  the  issue.  8avi»gt 
and  Loan  Society  ▼.  Thompaon,  Oct.  T.  1867. 

16.  The  provisions  of  this  section  apply  to  Mandamus  and  Quo  wtnvsio; 
PtopU  V.  .Board  of  SupervisorSf  San  Franctsoo  Co.,  27  Cal.  656. 

17.  Jodgmenti  in  gold  coin,  9^xk — SeejKwf,  i  150;  nots  Ka  21,  and  notm 
to  i  200,  6-24. 

18.  Jwdgmmiti  bj  defiaitft— See  further  post,  i  150,  and  notes. 

§  148.  Action  may  be  dismissed  or  nonsuU  entered^ 

An  action  may  be  dismiBsed  or  a  jndgment  of  nonsnit  en- 
tered in  the  following  cases  : 

'  Ist.  By  the  plaintiff  himself,  at  any  time  before  trial,  npon 
the  payment  of  costs,  if  a  counter  claim  has  not  been  made. 
If  a  provisional  remedy  has  been  allowed,  the  undertaking 
shall  thereupon  be  delivered  by  the  clerk  to  the  defendant, 
who  may  have  his  action  thereon  : 

2d.  By  either  party,  upon  the  written  consent  of  the 
other : 

8d.  By  the  Court,  when  the  plaintiff  fails  to  appear  on  the 
trial,  and  the  defendant  appears  and  asks  for  the  dismissal: 

4th.  By  the  Court,  when  upon  the  trial,  and  before  the 
final  submission  of  the  case,  the  plaintiff  abandons  it : 


1 


229  BISMtSSAL,    HONBUIT;  [§  148 

5th.  By  tlie  Court,  upon  motion  of  the  defendant,  when 

upon  the  trial  the  plaintiff  fails  to  prove  a  safBoient  case  for 

the  jury.    The  dismissal  mentioned  in  the  first  two  subdivi- 

fiions,  shall  be  made  by  an  entry  in  the  clerk's  register. 

Judgment  may  thereupon  be  entered  accordingly* 

•. 

Abb.  Fozms,  1747. 

L  Fimt  sabdttvjslmi. — ^Plaintiff  has  not  the  absolute  right  to  take  a  non- 
nit  after  the  ease  has  been  finaUy  submitted  and  the  jiiry  has  retired;  but 
nflh  right  does  not  exist  at  any  time  before  such  final  submission  and  retire* 
Bent.    Brown  y.  Hairier,  IS  Gal.  76. 

5.  Plaintiif  has  a  right  to  take  a  nonsuit  at  any  time  before  the  jury  retires, 
fliere  being  no  counter-claim.    Hancock  Ditch  Go.  y.  Bradford.  13  Cal.  637. 

3.  Nor,  under  the  one  hundred  and  forty-eighth  section  of  the  Practice 
Act,  is  he  bound  to  tender  costs  before  the  nonsmt.  The  provision  as  to  costs 
ii  anidy  that,  by  the  nonsuit,  plaintiff  becomes  subject  to  costs.    Id, 

4.  C.  bein^  one  of  four  defendants  in  ejectment,  moved  to  transfer  the  ao^ 
tion  to  a  United  States  Ck>nrt  on  the  ground  of  his  alienage,  and  an  order  was 
Blade  staying  aU  proceedings  until  the  motion  could  be  heard.  Before  the 
keszing  of  the  motion,  plaintiff's  dismissed  the  action  as  to  G.  and  one  other 
dffendant,  and  took  judgment  against  the  other  two  who  had  made  default, 
C  afterwards  insisted  upon  his  motion,  and  filed  affidavits  tending  to  show 
thai  the  defaulting  defendants  were  occupying  the  premises  as  ma  tenantSi 
and  were  coUuding  with  the  plaintiff.  The  motion  was  denied,  and  G.,  hav- 
ing i^pealed  firom  that  order  and  from  the  judgment:  Hdd,  that  the  denial 
of  the  motion  was  proper,  as  after  G.'s  dismissal  it  could  not  properly  be  en- 
tertained   Seed  V.  Gaiderwood,  22  Cal.  46a 

fi.  If  a  plaintiff  who  had  a]^peared  by  attorney,  afterwards  stipulates  in 
viiting  that  the  action  be  dismissed,  the  Gourt  should  not  make  an  order  of 
ifiawiiiwal  unless  the  attorney  of  record  assents  to  the  same.  Board  of  Com^ 
wiathnert  ▼.  Younger,  29  Gal.  147. 

6.  In  an  action  of  ejectment  against  several  defendants,  the  plaintiff  may 
at  any  time  before  trial  dismiss  the  action  as  to  some  of  the  defendants,  and 
ptooeed  against  the  others  alone.    Jteed  v.  Caidtrwood,  22  Gal.  463. 

7.  If  one  of  several  defendants  in  ejectment  answera  and  the  others  make 
delanlt,  the  plaintiff  may,  before  trial,  dismiss  the  action  as  to  the  defendant 
aBBwering,  and  take  judj^ent  against  the  others.  DUnick  v.  J>ennoer,  32 
GaL  488. 

.8.  In  an  action  upon  a  joint  and  several  bond,  where  all  the  persons  who 
agB  it  are  made  defendiuit»  in  the  complaint,  the  plaintiff  may  go  to  trial,  if 
he  ekets  so  to  do,  before  all  the  defendants  are  served,  and  may  dismiss  as  to 
looie  of  the  defendants,  and  take  judgment  against  the  others.  People  v. 
Swns,  29  Cal.  429. 

9.  The  plaintiff  in  ejectment,  if  no  counter-claim  is  made  in  the  answer, 
baa  a  rig^t  to  dismiss  the  action  as  to  one  or  all  of  the  defendants.  Dvmick 
T.  IM^,  32  Cal.  488. 

10.  The  defendant  in  his  answer  to  the  complaint  set  up  a  cross  demand* 
vkieh  he  insisted  was  a  proper  counter-claim,  and  prayed  affinnative  relief* 
Aftovards  a  stipolation,  signed  by  the  attorneys  of  the  respective  parties* 
vai  iUed,  whereoy  it  was  provided  that  upon  the  trial  of  the  cause  an  account 
Bi^tbe  taken  of  the  matter  thus  set  up;  that  if  a  balance  might  be  entered, 
tbai  die  stipulation  should  be  regarded  as  a  compromise  of  the  counter  claim, 
and  that  the  counter-claim  should  be  deemed  stricken  from  ttie  answer. 
iUd,  that  on  this  state  of  the  record,  the  Clerk  was  not  required  or  authoiv 
iaed  by  section  one  hundred  and  forty-eight  of  the  Practice  Act,  in  the  absence 
of  any  direction  from  the  Gourt  or  counsel  of  the  defendant,  to  enter  an  or- 
<lar  u3on  request  of  plaintiff  dismissing  the  action.     People  v.  Loeucy,  29 

>  11.  The  eonstniction  of  the  pleadings  and  stipulation,  and  determination 


1148] 


pjBUJM4tLj    irOKWIT*  9M 


of  the  xic^tB  of  the  parties  ^th  reBj>ept  to  the  ooimler-cUim  imder  ihen, 
required  the  exercise  of  mdicial  functions  not  conferred  upon  the  clerk.  Jdw 
12.  Where  »  oounter-oIauB  has  been  aet  uj^  in  an  answer,  and  a  stipiiltin* 
iUed  in  which  it  was  provided  that  its  provisions  were  accepted  as  a  oompm- 
mise  of  the  counter-Kuaim  set  up,  and  that  the  counter-claim  should  be  deemal 
striken  from  the  answer,  and  also  that  an  account  of  the  rents  and  proAlp 
demanded  in  the  counter-claim  should  be  taken,  and  if  there  was  any  balsnoi 
remaining  after  satisfying  the  amount  for  which  the  mortgage  oouid  he  «»• 
forced  by  the  relator  against  the  respondent,  that  then  a  judgment  should  be 
entered  for  the  payment  of  the  same  to  the  respondent:  Hud,  that  the  deik 
bad  no  power  to  enter  a  dismiiwal  without  an  order  of  Court  Poiktmvt  t. 
Loewy,  Oct.  T.  1865. 

IS.  Second  snbdi'vision. — After  an  action  has  been  tried  and  submitted, 
the  plaintiff  has  no  right  to  dismiss  it,  nor  has  the  Court  any  authoritr  to 
enter  an  order  of  dismissal  without  the  consent  of  the  defendant  JSGruKs 
v.  Caatro,  22  Cal.  101. 

U.  Third  sabdivision.—- Where  the  plaintiff  fails  to  appear  and  proaeeats 
his  suit,  and  the  defendant  moves  for  a  nonsuit^  the  Court  has  ao  auenisliT^ 
but  tp  grant  it  Peratta  v.  Jfortea,  3  Cal.  185. 

15.  Fifth  snbdiwlakm. — Where  four  persons  were  sued  as  co-defendants  oa 
a  joint  contract,  and  the  {plaintiff  adduced  no  evidence  to  estabHfih  the  joint 
liability  of  all,  and  a  motion  for  a  nonsuit  was  made  on  this  ground,  but 
refused  by  the  Court,  and  judgment  was  rendered  against  all  the  defendaniB^ 
jointly:  Heldy  that  the  judgment  was  erroneous;  out  Heid  farther,  that  the 
plaintiffs  mi^t  have  discontinued  the  suit  as  against  those  not  shown  to  be 
aable,  and  have  proceeded  to  judgment  against  those  whose  liability  was 
estabHshed,  upon  such  terms  and  conditions  as  should  appear  to  be  jaat 
AoquiUa  V.  CrotoeU,  1  Cal.  191. 

16.  If  there  be  some  evidence  which  tends  or  conduces  to  prove  all  the  laa- 
terial  all€«;ations  of  the  complaint,  the  sufficiency  thereof  is  a  question  for 
the  jury;  but  where  there  is  no  evidenoe  on  some  mcUerial  povni  necessary  to  be 
proved  in  order  to  make  out  a  cause  of  action,  it  becomes  the  duty  of  fte 
Court,  on  motion  of  the  defendant,  to  order  a  nonsuit.  Binggotd  v.  Havm, 
1  Cal.  108. 

17.  An  action  was  brought  a^nst  the  defendants  to  recover  damages  for 
injuries  to  goods,  in  being  earned  from  New  York  to  San  Francisco,  founded 
not  upon  contract,  but  upon  the  common  law  duty  of  carriers.  BeM,  tiiii  it 
was  necessarv  for  the  plaintiff  to  establish,  not  only  the  delivery  of  the  goods 
to  the  defendEmts,  but  that  they  were  engaged  in  tiie  business  of  tmnsportnig 
goods  08  common  carriers;  and  there  being  no  evidence  whatever  that  me  de- 
fendants were  common  carriers:  Held,  also,  that  a  motion  fat  a  nonsait 
should  have  been  granted  by  the  Court  below.    Id. 

18.  The  doctrine  of  Ringgold  v.  Haven  A  Ux^fim.  (1  Cal.  108),  Hiatitistha 
duty  of  the  Court  in  a  proper  case  to  nonsuit  the  j^aintiff,  affirmed,  hdtf^g^ 
pie  V.  Hanson,  1  Cal.  125. 

19.  Where  there  is  no  evidenoe  to  make  out  a  cause  of  action,  the  Coot 
should  nonsuit  the  plaintiff.    Id. 

20.  It  is  error  to  refuse,  in  an  action  of  ejectment,  a  nonsuit  as  to  mA 
defendants  as  were  not  in  posses^^ion  of  the  premises  at  the  eomznenoement  of 
the  action.    Gamer  v.  Marshall,  9  Cal.  268. 

21.  In  ejectment,  upon  disclaimer  of  possession  or  interest  in  the  pn^ 
erty,  a  judgment  for  the  plaintiff  cannot  be  entered.  When  such  disdaiiMr 
is  relied  upon,  the  only  proper  judgment  is  one  of  nonsuit.  Not  v.  Citrd,  14 
Cal.  576. 

22.  When  the  evidence,  and  the  presumption  reaaonably  arising  therefroBi 
tend  to  prove  the  facts  in  controversy,  a  nonsuit  ia  impn^fMT.  The  ease 
should  be  submitted  to  the  jury.    De  Bo  v.  Cordea,  4  Cal.  117. 

23.  Nonsuit  not  proper  where  there  is  any  evidence  tending  to  prove  the 
indebtedness.    Cravens  v.  Dtwe^,  13  Cal.  40. 

V4.  If  the  evidence  of  the  plaintiff  will  not  authorize  a  jury  to  And  a  verdi^ 
for  him,  or  if  the  Court  would  set  it  aaide,  if  so  found,  as  oontiary  to  eridoa^ 
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il  k  <lM  datj  of  ilie  Conii  to  iioiuniit  the  plainitf.    HUmt  T.  Browi,  1  Otl. 

ni. 

K.  OonitB  should,  of  their  own  motion,  diflmiM  a  eaae  hased  upon  a  oon- 
■toition  ndiieh  oontrayenes  pnblic  pdior^  whether  thepartiea  to  the  asifc 
like  the  objection  or  not.     VaUnHne  ▼.  SUwari,  16  Gal.  387. 

K.  If  the  eompkint  ayen  that  the  defendant  bronfl^t  a  lUae  ehaioe  against 
the  plaintiif,  and  threatened  to  publish  the  same  and  injure  his  oreait  onlosi 
be  psid  a  false  aeeonnt,  and  that  by  reason  of  the  false  charge  and  threats  he 
pBG  tiie  same  without  other  consideration,  and  pra^  jnd^ent  for  the  moDfl^r 
Umi  peid,  the  payment  of  the  money  without  eonsideration  is  the  gist  of  tM 
^*s  cause  of  action,  and  upon  that  issue  he  holds  the  afiiimatiTe.    If 


fnli  to  offer  any  evidence  of  the  fscts  tending  to  show  a  want  of  considBr- 
itiatt,  a  nonsuit  should  be  granted.    KohUr  ▼.  WeUa,  Fargo  d  Oo,^  96  Gal.  607. 
97.  A  nonsuit  should  not  be  granted  if  there  is  eyidnioe  tending  to  prov* 
iQ  the  material  allegations  of  the  complaint.    McKw  v.  QrwM^  31  Gal.  418, 

28.  In  considering  the  correctoess  of  the  ruling  of  the  Gourt  below,  ia 
grantiiig  a  nonsuit,  the  8upr<?me  Court  will  consider  as  proTen  eyery  fact 
uhich  £e  eyidence  tended  to  proye,  and  which  was  essential  to  be  proven,  to 
entitle  the  plaintiff  to  recover.  Ikno  v.  Ocvld  dt  Gurry  Silver  Miming  Co.,  St 
Cal.630. 

29.  A  party  moving  for  a  nonsuit  should  state  in  his  motion  precisely  tha 
gronnds  upon  which  he  relies,  so  that  the  attention  of  the  Gourt  and  the 
onpodte  counsel  may  be  particularly  directed  to  the  supposed  defects  in  tha 
pkmtiiTB  case.     PeopU  v.  Bamxard^  27  GaL  474. 

90.  Where,  in  an  action  for  breach  of  verbal  oontraot,  there  was  a  slig^ 
difference  between  the  statement  of  the  complaint  and  that  in  the  answer  of 
the  promises,  on  the  part  of  the  plaintiff,  which  were  the  consideration  of 
defendant's  promise,  but  no  issue  was  raised  by  the  answer  as  to  the  perform- 
iDoe  by  plaintiff  of  his  poomises,  and  on  the  trial,  plaintiff  rested  without 
proof  as  to  the  consideration:  Seld,  that  under  the^eadings,  the  absenoe  or 
proof  on  this  point  was  not  ground  for  a  nonsuit.    Peten  v.  ^bss,  20  GaL  586. 

31.  When  the  plaintiff  closes  his  evidence,  if  the  Gourt  is  of  opinion  that 
it  would  not  sustain  a  verdict  in  favor  of  plaintiff  upon  the  testimony,  a  noi^ 
nii  should  be  grantl^d.    Snaminger  v.  McInUre,  23  CbX,  593. 

31  Where,  in  an  action  on  a  verbal  contract,  the  complaint  alleged  seveEal 
£itinct  promises  on  the  part  of  defendants,  which  were  denied  by  the  snswer, 
snd  on  the  trial  the  plamtiff  introduced  no  proof  except  as  to  one  of  the 
promises:  Eidd,  that  this  was  not  ground  for  nonsuit;  that  the  provision  of 
Die  Practice  Act  above  referred  to  require  a  relaxation  of  the  oommon  law 
nde  respecting  a  variance,  and  that  it  being  apparent  that  defendants  were 
not  soiprised  or  prejudiced  by  the  failure  of  proof,  the  error  in  stating  Hm 
agreement  should  have  been  disregarded.    Peters  v.  Fom,  20  Gal.  586. 

S3.  In  sn  action  of  ejectment,  one  of  several  defendsnts,  who  in  his  answer 
diKlaims  all  right,  title  and  interest  in  the  premises^  bat  also  denies  all  the 
lUegstions  of  the  complaint^  and  avers  that "  ne  was  and  still  Is  lawfully  seised 
■fid  in  ponession  "  of  the  land  claimed,  is  a  proper  party,  and  is  not  entitled  to 
bsve  the  action  dismissed  as  to  himself.    Fiocke  v.  Patii,  22  Gal.  105. 

34.  It  IB  not  error  to  nonsuit  plaintiflb  upon  the  opening  statement  of  their 
eODSiel.    Hoffman  v.  fhU,  Oct.  T.  1867. 

35.  Referee  may  gxant— (Jnder  our  statue,  the  referee  takes  the  place  of 
fte  Judge,  in  the  trial  of  all  coses  referred  to  him,  and  may  grant  a  nonsuit. 
FkaUr,  Fleming,  20  Gal.  92. 

3(.  A  plaintiff  can  voluntarily  submit  to  a  nonsuit  before  a  reibree  in  a  ease 
where  no  counter^lium  is  set  np  by  the  defendant    Id. 

37.  What  operataa  as  a  disoontliinanoe.— The  plaintiff  commenced  an 
letfsa  of  foreible  entry  and  detainer  against  the  defendant,  in  a  Justice's  Govrt. 
The  Jostice,  instead  of  trying  the  case,  certified  it  to  the  District  Gonrt.  Heid, 
thst  the  transfer  was  illegal,  and  conld  not  defeat  the  plainttlTs  right  by  opersct- 
Isg  as  a  discontinnanoe.    Xoriie  v.  Oashina,  5  Gal.  607. 

38.  The  submission  of  a  cause  in  Gourt  to  arbitration  operates  ss  a  disoott- 
tfuiaaoe  of  the  suit    Qunhr  v.  SanckUf  1  Gal.  46. 
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'89.  Mottoo  fcMT,  wlien  waived  by  tbe  defBDdant— Wliere  a  defiandtDk 
Boved  for  a  nonsuit,  and  aflerwardB  introduced  evidence  suppWing  the  defect 
ia  tbe  pliUntiflTs  testiiiionj,  on  which  the  motion  for  nonsuit  was  rounded :  SkUd, 
Hiat  the  defendant  had  thereby  waived  his  motion,  and  could  not  insist  upon  it 
in  this  Court    Ringgold  v.  Ectvm,  1  Cal.  108. 

40.  Per  BsNNvrr,  Jd*^The  .practioe  of  nonsuit  and  of  demorrer  to  •videaes 
isnsidered.    Id, 

41.  Where  a  motion  for  nonsuit  was  improperly  denied,  but  (lie  defendsiit 
then  introduced  testimony  enabling  the  plaintiff  to  supply  the  defect  in  his  case : 
Httd,  that  defendant  thereby  waived  the  objection.  Smith  v.  Compionj  6  GaL 
M :  Perkins  v.  ThonAutgh,  10  Id.  189. 

42.  A  fiiilure  on  the  part  of  a  plaintiff  to  make  out  his  case,  and  error  in  tlie 
Court  in  refusing  to  instruct  the  jury  as  in  case  of  nonsuit,  can  be  cured  by  tlie 
tMtimony  of  the  defense.     Winans  v.  Bourdaifergh,  8  Gal.  291. 

,  43.  Oeneially. — ^Where  the  complaint  in  an  action  on  a  bill  of  exchange  de- 
scribes it  as  payable  to  the  order  of  A.,  whereas  the  bill  offered  in  evidence  h 
drawn  payable  to  B^  it  Is  a  variance  to  be  taken  advantage  of  by  objecting  to 
the  evidence,  or  by  a  motion  of  nonsuit    Farmer  v.  Cram,  7  Gal.  135. 

44.  Where  a  motion  is  made  for  a  nonsuit,  without  stating;  the  grounds  upon 
which  it  is  made,  it  is  not  error  to  overrule  the  motion.  KHer  v.  Kvmbal,  10 
CaL  267. 

\  45.  Where  plaintiflli,  having  excepted  to  the  niling  of  the  Court  excluding 
eertain  evidence,  take,  in  consequence  of  such  ruling,  a  nonsuit,  with  leave  to 
move  to  set  It  aside,  they  do  not  waive  anj  of  their  rights  as  to  the  excq)tioo 
taken.  Objections  to  the  introduction  ol^  evidence  confined  in  tiie  Appellate 
Court,  to  the  grounds  taken  below.  Naioma  Water  and  Mining  Co.  v.  CJarJUa, 
14  Cal.  644. 

46.  The  decision  in  Ringgold  v.  Haven  (1  Gal.  108)  that  the  power  of  eompol' 
tory  nonsuit  exists,  approved.    MaUer  v.  Proton,  1  Cal.  221. 

47.  Costs,  by  way  of  indcnmity ,  ought  not  to  be  taxed  in  case  of  a  nonsolL 
jRtoe  V.  Leonard,  5  Cal.  61. 

'  48.  Where  a  bill  disclosed  that  the  same  subject  matter  had  been  litigated  be- 
tween the  same  parties  in  a  prior  suit,  and  that  in  the  said  suit  the  plaintiff  m 
{his  suit  had  set  up  the  same  equity  which  he  claims  by  this  bill,  the  bill  wis 
ordered  to  be  dismissed.    BameU  v.  Kilboume,  3  Cal.  327. 

§  149.  Judgment  on  the  merits^  when. 

In  ev^ry  case,  other  than  those  mentioned  in  the  last  sec- 
tion, the  judgment  shall  be  rendered  on  the  merits. 


TITLE    XI. 

Chapter  n. — Judgment  upon  failure  to  answer. 

Ssc.  150.  In  what  cases  judgment  mag  be  had  upon  the  faH- 
itre  of  the  defendant  to  answer. 

Judgment  may  be  had,  if  the  defendant  fail  to  answer  the 
complaint,  as  follows^ 

Ist.  In  an  action  arising  upon  contract  for  the  recovery  of 
money  or  damages  only,  if  no  answer  has  been  filed  with  the 
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derk  of  the  Conrt  within  the  time  specified  in  the  snmmohs, 
or  snch  iiirther  time  as  may  have  been  granted,  the  Clerk, 
upon  application  of  the  plaintiff,  shall  enter  the  default 
«f  the  defendant,  and  immediately  thereafter  enter  judgment 
for  the  amount  specified  in  the  summons,  including  the  costs, 
against  the  defendant,  or  against  one  or  more  of  several  de- 
fendants in  the  cases  provided  for  in  section  thirty-two : 

2d.  In  other  actions,  if  no  answer  has  been  filed  with  the 
Clerk  of  the  Court  within  the  time  specified  in  the  summons, 
or  such  further  time  as  may  have  been  granted,  the  Clerk 
shall  enter  the  default  of  the  defendant ;  and  thereafter  the 
plaintiff  may  apply  at  the  first  or  any  subsequent  term  of  the 
Court  for  the  relief  demanded  in  the  complaint.  If  the  tak- 
ing of  an  account,  or  the  proof  of  any  fact,  be  necessary  to 
enable  the  Court  to  give  judgment,  or  to  carry  the  judgment 
into  effect,  the  Court  may  take  the  account  or  hear  the  proof; 
or  may,  in  its  discretion,  order  a  reference  for  that  purpose* 
And  where  the  action  is  for  the  recovery  of  damages,  in 
whole  or  in  part,  the  Court  may  order  the  damages  to  be  as- 
sessed by  a  jury  ;  or  if,  to  determine  the  amount  of  damages, 
the  examination  of  a  long  account  be  necessary,  by  a  refer-< 
ence  as  above  provided : 

3d.  In  actions,  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  time  des- 
ignated in  the  order  of  publication,  may,  upon  proof  of  the 
pablication,  and  that  no  answer  has  been  filed,  apply  for 
judgment ;  and  the  Court  shall  thereupon  require  proof  to 
be  made  of  the  demand  mentioned  in  the  complaint ;  and  if 
the  defendant  be  not  a  resident  of  the  State,  shall  require 
the  plaintiff  or  his  agent  to  be  examined  on  oath,  respecting 
any  payments  that  haVe  been  made  to  the  plaintiff,  or  to  any 
one  for  hid  use,  on  account  of  such  demand,  and  may  render 
jadgment  for  the  amount  which  he  is  entitled  to  recover. 

Btneroft'g  Forms,  664  and  565. 

1.  A  judgment  by  de&tilt  before  the  expiration  of  the  fnU  time  wiU  be  re- 
Vttied  on  appeal.    Burt  ▼.  SerarUon,  1  Gal  416. 

S.  In  prooeedingB  to  oonteat  the  eleotiona  of  ooan^  oflloera,  the  oontestant 
■  not  pennitted  to  take  judgment  by  default.    EBUtr  ▼.  Chapman,  Apxil  T. 

H08. 

3.  Where  %  oomplaiot  fails  to  state  facts  sufficient  to  oonstitute  a  cause  of 
•cdon,  jodgfment  toereon  by  default  will  be  reversed  o&  appeal  SaUook  t.. 
•Kwdbidt  CbL  Oct.  T.  1667. 
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4.  Where  one  onW  of  seYenl  defendants  appem  and  demon,  and  the 
demnrrer  is  anstained,  it  is  error  for  the  Court  to  give  jadfrment  in  &t(v  of 
ihe  defendant  who  does  noi  appear.    FarwtU  ▼.  JacXcMm,  28  GaL  106. 

44.  A  default  m%y  as  well  be  taken  against  a  mnnieipal  corporation  an  sgiunrt 
a  private  pnrson.  The  rales  of  pleacun^  are  general ;  they  were  desigoed  to 
embrace  all  persons,  natural  or  artificial,  capable  of  suing  or  being  soed. 
Hunt  y.  CUyofSan  Francisco,  11  Oal.  250. 

5.  A  judgment  by  default  may  be  entered  against  a  coiporation,  incorpe- 
xated  under  the  laws  of  two  States.    Dodge  ▼.  The  IfaHpoaa  Co.,  Oct  T.  1867. 

6.  A  judgment  by  default  may  as  well  be  taken  against  an  administrator  M 
any  other  party.    Chaae  y.  SvoaiHf  ^dmintstrafor,  9  Oal.  130. 

7.  A  Unal  judgment  by  default  can  properly  be  rendered  upon  an  unliqui- 
dated demand,  where  the  defendant  has  been  notified  in  the  summons  of  tlu 
amount  for  which  the  plaintiir  will  Itake  judgment.  Hartman  y.  TBMionu,  4 
CaLa54. 

8.  The  seyeral  counts  are  distinct  causes  of  action ;  and  the  fiict  that  by 
reason  of  one  of  tixem  having  been  impezfeotly  stated,  no  judgment  could  m 
rendered  on  that  count,  does  not  affect  the  zidat  of  plaintiff  to  take  judgment 
on  those  which  are  rightly  stated.    Hurd  y .  CUy  of  San  F)raneiaoo,  1 1  CmL  S50. 

9.  A  default  on  a  complaint  containing  special  counts  defectiyely  stated  wiU 
support  a  judgment— the  default  being  a  confession  of  the  indebtedaess  to 
the  causes  and  on  the  accounts  alleged  in  the  complaint.    Id, 

10.  In  all  cases  not  within  the  exception  of  the  statute,  an  answer  withont 
a  yerification  to  a  complaint  duly  yermed  may  be  stricken  out  on  motion,  aad 
application  for  judgment,  as  upon  default*  may  be  made  at  the  same  tims. 
jDrum  V.  WhUing,  9  Cal.  422. 

11.  Where  an  amended  complaint  in  ejectment  sets  up  title  acquired  after 
the  commencement  of  the  smt.  and  a  judgment  by  demult  is  r^golarl^  en- 
tered, the  judgment  is  yalid.  In  this  case,  the  Court  denied  a  trial  by  jury, 
and  took  proof  as  to  title  and  possession.    SmUh  y.  BUlett,  15  OaL  S3. 

^  12.  In  suit  to  recover  money  due  on  a  promissory  note,  and  to  establish  a 
Hen  for  the  amount  upon  certain  real  estate  purchased  with  money  advanced 
by  plaintiff  to  defendant,  and  for  which  advance  the  note  was  giyen,  the  Cleck 
entered  jud^ent  by  default  for  the  amount  of  the  note.  Plaintiff,  hariog 
exhausted  Ms  remedies  on  this  judgment,  by  execution  and  proceedings  mnp' 
plementary  thereto,  obtained  m>m  the  Court  a  decree  for  the  equitable  rdi^f 
sought  in  the  complaint,  to  wit :  for  a  lien  upon  and  a  sale  of  the  real  estate. 
Sddt  that  this  decree  was  cotxim  non^'tuKoe,  and  yoid — ^assuming  the  judgment 
by  the  derendant  to  be  yalid.  Such  judgment,  if  valid,  terminated  the  contro- 
yerny,  and  whatever  related  to  the  merito  of  the  case  was  merged  in  the  judg- 
ment   KiUridge  v.  Stevens,  16  Cal.  381. 

13.  Doubtful  whether  the  Clerk  could  enter  judgment,  in  an  action  of  this 
nature,  without  application  to  the  Court.    This  pomt  reserved.    Id, 

14.  A  notice  that  defendant  will  move  before  a  Court  conmiissioner  to  dia- 
solye  an  attachment  issued  in  a  cause  is  not  such  an  appearance  in  an  action 
as  win  authorize  the  clork  to  enter  a  judgment  by  default.  GHdden  y.  Fachardt 
28  Cal.  649. 

15.  A  judgment  in  ejectment  awarding  damages,  rendered  on  a  default,  will 
not  be  reyersed,  because  it  does  not  appear  that  the  Court  examined  witnautf 
upon  the  question  of  damages.    Dimtcie  y.  CampbeU,  31  Cal.  238. 

16.  When  the  defendant  demands  a  bill  of  particulars,  and  obtains  an  order 
for  leave  to  answer  within  ten  days  after  the  biU  is  served,  which  does  not 
contain  the  items  of  account,  the  clerk  may  enter  a  default  and  judgment  if 
the  defendant  fails  to  answer  within  ten  days.  Id.  Protidenee  Tm  Co.  t. 
Prader,  3'i  Cal.  634.  Judgment  by  Default,  see  further  onto,  4  147  and  uotei ; 
also,  §  144,  Kos.  84-88,  9^97. 

17.  Agaiast  whait  dsiuidantis  when  aU  not  Mrv6d.-~Where  the  actioD 
ia  against  deflBudantaseyeraUy  liable,  a  portion  only  being  served  with  pr»- 
oess,  the  clerk  can,  on  application  of  plaintiff,  enter  judgment,  upon  defaaK, 
against  the  parties  seryed,  without  regard  to  the  other  pities  named  in  tbe 
•enn^nt.    KtUjf  y.  Van  AuaHn,  17  Csd.  664. 

18.  Where,  in  an  action  against  defendants  jointly,  and  not  sei 
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•  pvtioii  only  of  theBsreaefTAdwitiiprooeis,  Iheoiork  oftimoft,  on  the  ap« 
pheaiion  of  plaintiff,  enter  jad^ent  apon  default,  againat  the  partiea  aenred 
onJ^.    A  Judgmeat  ao  entered  w  Tcdd.    id. 

19. 11  peraona  axeaerred  with  aommona  who  are  not  named  in  the  oom* 
plaint,  flither  by  real  or  fiotitioiia  namei>,  it  ia  error  to  render  judgment  againat 
tkfln  by  deliMat.    Xompia^  A  Oo.  t.  JS^  d  <i2.,  27  Gal.  lOiS. 

90.  No  proof  of  &oti  raqotred.— "Where  the  oomplaint  is  yerlfied,  and 
ttie  defendant  faila  to  answer,  plainUff  ]b  entitled  to  jnagment  on  the  oom- 
phint  without  proof  of  the  faeta  alleged  therein.  Twihmin»  RedempHon  Co, 
y.PaUenoH,  18  Gd.  415;  Lick  y.  StockdaU^  Id.  219.  See  exceptiuns  under 
nbdiTisiona  two  and  three  of  this  section. 

SL  Gold  ooin.  Judgment  la — ^If  the  note  sued  on  ia  payable  in  money 
paaenS^,  and  the  complaint  contains  a  copy  of  the  same,  the  clerk  cannoL 
titer de&ult,  enter  judgmentpayable  in  gold  coin,  although  the  complaint 
pms  for  such  judffment.     WaUaoe  y.  E  Idridge,  27  Cal.  495. 

a.  if  the  oomplaint  in  an  action  on  a  judgment  ayer  that  the  judgment 
wad  on  waa  rendered  pi^hle  in  gold  coin,  and  defendant  makea  default,  the 
sMc  aheald  enter  judgment  payame  in  the  same  kind  of  money.  Id.  And  in 
sa  action  upon  a  note  payable  in  gold  ooin,  if  the  defendant  aoffera  a  dfr- 
indt^  tke  dark  may  enter  a  judgment  against  him  payable  in  gold  ooin. 
Eardrng  y.  C<nomg,  28  Gal.  212.  See  farther,  pogl,  ^  200,  noCe  No.  6-.:0.  [See 
•iMaa  to  oontraota  made  prior  to  the  paasage  of  the  Speoifio  Gontract  Act, 
McoMly.  XeitfU,  26  Cal.  47.  See  onte,  $  147.1  For  public  r^eniie,  wharfiige, 
«le.t  in  San  Fraodaoo,  Jud^nent  may  be  rendered  in  gold  coin.  The  People  y. 
tk  SUatMT  America,  Jan.  T.  1868,  23. 

23.  Judgmeot  entored  by  ordar  of  Court. — ^Upon  facts  found,  whether 
ijf  icpot  of  referee  or  special  yerdiot  of  the  jury,  the  direct  aotion  of  the 
Comt  muat  be  inyoked  before  the  judgment  can  be  entered.  Peo^ody  y. 
PM^  9  Gal.  224. 

84.  Where  a  demurrer  haa  been  filed,  the  Clerk  cannot  enter  a  defiiuH  wHh^ 
«st  an  order  of  Court.    OHphixnt  y.  YFAiiiny,  Oct.  T.  1867. 

85.  Where  a  Myoloua  demurrer  is  ^ed,  and  no  leaye  is  asked  to  file  an  an* 
iwer,  it  is  not  error  for  the  Court  to  enter  a  default  of  judgment  upon  oyer- 
nfiag  the  demurrer.    Seale  y.  McLaugfdin,  28  Cal.  668. 

2S.  If  an  answer  is  filed  raising  an  issue  or  issues,  and  a  trial  is  had,  and 
witnesses  are  awom  and  examined,  and  the  Court  takes  the  caae  into  consid- 
ttstion,  it  cannot  then  strike  out  the  answer  of  the  defendant  and  enter  hia 
dtfinilt,  and  render  judgment  for  plaintiff  for  the  amount  claimed  in  the  com- 
pUii   JUott  y.  DoH0(a»,  28  Cal.  295. 

▲  dsmunor  pmidfng,  no  default  should  be  entered  or  judgment  taken. 
Beet  345,  sob-head:  **}l^enjudgmerdiom  be  rendered," 

87.  What  a  dafhult  our^a  or  admits.— A  defeotiye  allegation  of  a  fisot 
asf  be  cored  fay  default  or  yerd^ct,  but  not  so  the  entire  abaenoe  of  any  alle- 
ntion  whatsoeyer.  Bmtech  y.  Porter,  10  CaL  555;  JBomm  y.  J^rtiOi;,  30 
CiL  4i»t^P^opkT.  Bains,  89  Gal.  137. 

88.  A  default  only  admits  the  fiusts  alleged  in  the  complaint.  Id.  Barian  y. 
Bmiik  6  Cal.  173;  MoOregor  y.  Shaw.  11  Id.  47. 

28.  Where  a  man  ia  sued  fay  a  flelitious  name,  and  the  return  of  the  aheriff 
on  the  summons  shows  seryioe  on  the  defendant  by  hia  proper  name  as  ''John 
]>o^  oHaa  WeatfUl,"  a  default  being  entered,  judgment  maybe  rendered 
•flibst  the  defendant  in  his  true  name,  Weatfoll,  without  proof  that  Doe  and 
Wcitfsll  axe  the  same.    OurHs  y  HerrUk,  14  Cal.  117. 

90.  Where  the  complaint  ayera  title  aa  administrator,  a  default  admita 
it   U. 

9L  The  judgment  against  an  administrator,  though  in  the  Ibrm  af  a  eommon 
wuemj  jndgmant  fay  default,  is  yahd,  ita  only  effsot  being  to  eatabUsh  the 
smty  of  the  ohdm.    CAoas  y.  ^wiia,  .^mi»Mrator,  9  Cal.  180. 

33.  A  de&ult  on  a  complaint  containing  special  oounta,  defectiyely  stated, 
and  also  the  eommon  eonntsin  ossumpetf,  properly  stated,  will  aupporta  judg« 
ttcnt^-ihe  default  being  a  eo(nf eaaion  of  the  mdabMnesafor  the  oanseB  and 
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on  the  a(»0Qlit8  alkged  In  the  oomplaint    Hunt  ▼.  OUyof  San  FramdKO,  11 
Cal.  250. 

38.  Where  the  summons  has  been  duly  serred,  a  Judgment  by  defudt 
•monnts  to  a  confession  on  the  part  of  the  deflandaiits  ox  all  the  material  fiusti 
in  the  oomplaint.    Bom  y.  TaJbk  Movxdain  Water  Co^  10  Gal.  441. 

84.  Where  an  amended  complaint  in  ejectment  sets  np  title  acquired  sfts 
the  commencement  of  the  suit,  and  jnd^ent  by  defanltis  regnlarly  entered, 
the  Judement  is  valid.    SmUh  ▼.  .BtOett,  15  Cal.  23. 

36.  The  want  of  an  allegation  of  actual  onster  in  a  complaint  in  ejectmoit 
is  a  defect  which  cannot  be  cored  by  a  default  taken  throngh  the  mistake  or 
inadyertency  of  defendant's  counsel.  Wdtaan  y.  Ztmmerman,  6  CaL  47;  Id. 
174.    Bnt  see  Paine  A  Dewey  y.  TreadxoeU,  16  Cal.  243. 

36.  'Waiver  of  default. — ^An  acceptance  by  olaintifT's  attorney  of  serrios 
of  a  demnrrer,  filed  by  a  defendimt  after  his  aefault  has  been  entered,  is  a 
waiyer  of  the  default.    Hestrea,  Adnwddratar,  y.  Clements,  21  CaL  425. 

37.  Tbe  olark  acts  minlatarially^-The  derk  of  a  Court,  in  entering  a 
judgment  after  deHault,  acts  in  a  mere  ministerial  capacity,  and  cannot  render 
a  judgment  granting  any  relief  beyond  that  warranted  by  the  facta  stated  ia 
the  oomplaint.  Orau  y.  Pdhner,  28  Cal.  416;  WaOaoe  y.  Eldredge,  87  Cal.  (Na 
1)  495;  KOfu^.  Van  AuMi,  17  Cal.  564;  fTitem  y.  CleaveUsnd,  30  CaL  192; 
Xeese  y.  Clorik,  28  CaL  33. 

39.  When  Uie  law  declares  what  the  judgment  shall  be,  a  mdgment  on  d»- 
liault  is  not  the  judgment  of  the  clerk.    Hmrdvng  y.  CcfuAng,  28  Cal.  212. 

40.  Clack's  reoitala  in  tfaa  judgment— It  is  not  necessary  for  the  der^ 
in  entering  up  a  judgment,  to  insert  therein  recitals  of  his  ezpoeilion  of  th« 
preceding  facts.    Xeese  y.  CUxtk,  28  Cal.  38. 

41.  The  derk  deriyes  all  his  power  in  entering  a  default,  without  an  ocda 
of  the  Court,  from  the  statute,  and  when  he  enters  a  default  it  must  spPMr 
that  all  the  facts  existed  which  the  law  requires  to  authoiiae  it.  /Vomomoe 
2M  Co.  y.  Prad&r,  32  Cal.  634. 

42.  Filing  answer  before  default.—- An  answer  filed  without  leaye  of 
Court  after  the  time  for  answering  has  expired,  but  before  default  has  beea 
entered,  is  not  a  nullity,  but  at  most,  an  irregularity.  Bowen  y.  JHekenont 
18  Cal.  420. 

43.  When  a  Judgment  by  default  wHl  be  reversed  on  appeaL— Tbflss 
may  be  error  in  a  judgment  by  default,  as  well  as  in  a  judgment  rendered 
upon  issue  ioined  in  the  pleadings  and  tried  by  a  jury;  and  in  the  former,  as 
well  as  the  latter  case,  the  error  may  be  corrected  on  appeal.  Stevens  y.  Botti 
1  Cal.  94. 

44.  When  suit  is  brought  against  a  person  in  a  county  other  than  that  in 
whidi  he  resides,  he  has  thirty  (now  twenty)  days  withm  whidi  to  answer, 
exdusiye  of  the  day  on  which  uie  summons  is  senred;  and  a  judgment  by  de- 
fault before  the  expiration  of  the  full  time  will  be  reyersed  on  iq»peaL  Bai 
r.  Soranian,  1  Cal.  416. 

45.  If  the  summons  be  radically  defectiye,  it  will  not  support  a  judgmenl 
by  default.     The  People  y.  WoodUief,  2  Cal.  241. 

46.  A  judgment  by  default  will  be  reyersed  by  the  Supreme  Court,  when 
the  record  shows  that  the  defendant  has  not  been  legally  seryed  with  prooeei. 
Jouoe  y.  Joyce,  5  Cal.  449. 

47.  Where  judgment  by  default  is  entered,  in  an  action  against  a  party  for 
fraudulently  conyerting  money  of  the  plaintiiT,  the  summons  must  hats 
apprised  the  defendant  that,  on  failure  to  answer,  judgment  would  be  takoi 
against  him  for  the  fraud;  a  mere  notice  in  the  summons  that  a  money  judg- 
ment would  be  taken  will  not  support  a  judgment  for  fraud. — Per  Burnett,  7. 
Porter  y.  Hermann,  8  Cal.  519. 

48.  Where  the  oomplaint  shows  no  legal  cause  of  action,  a  judgment  Iff 
default  can  no  more  be  taken  than  it  can  to  oyer  a  general  demurrer.  Abbe% 
Marr,  14  CaL  210. 

49.  A  judgment  rendered  upon  a  complaint  radically  defectiye,  may  bt 
treated  as  a  nullity.    JieynoJdsy.  JSorris,  9  Cal.388. 
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TITLE   XII. 
Chaftbr  m. — Of  iasuesj  and  the  manner  of  their  disposUkfiu 

Bmraxsm  151.  Issae  defined,  and  their  difTerent  kinds. 

152.  Iwoe  of  law,  how  raised. 

153.  lasae  of  ftust,  how  raised. 

154.  IsBue  of  Uw,  how  tried. 

155.  Issue  of  fact,  how  tried  :  when  issnea  both  of  law  and  ihct, 

the  former  to  be  first  disposed  of. 

156.  Clerks  shall  enter  causes  on  the  calendar,  and  to  remahi 

until  disposed  of. 

157.  Parties  may  bring  issne  to  trial 

158.  Motions  to  postpone  on  grounds  of  absence  of  eridenoe^ 

requisites  ot 

§  151.  Isstu  defined^  and  their  different  kinds. 

An  issue  arises  when  a  fact  or  conclusion  of  law  is  main- 
tained by  the  one  party,  and  is  controverted  by  the  other, 
lasaes  are  of  two  kinds : 

Ifit.  Of  law  :  and, 

2d.  Of  fact. 

N.  T.  Code,  (  24a 

§  152.  ^Issues  of  laWj  how  raised. 

An  issue  of  law  arises  upon  a  demurrer  to  the  complaint 
or  answer  (or)  to  some  part  thereof* 

^Amended  1854^  88.     K.  T.  Ck>de,  §  249. 

1 153.  ^Issues  of  fact  J  how  raised. 

An  issue  of  fact  arises, 
.  Ist  Upon  a  material  allegation  in  the  complaint  contro^ 
verted  by  the  answer ;  and, 

2d.  Upon  new  matters  in  the  answer  except  an  issue  of  law 
is  joined  therein. 

^Amended  1854,  88.    N.  T.  Code,  §  260. 

1.  If  the  plaintiff,  in  hia  complaint  in  dectment,  avers  title  in  liimself,  and  tlie 
defcodant  interposes  a  general  denial,  tbe  respective  titles  of  the  plaantUf  and 
iefendani  are  put  in  issue.    ManhaUT.  8hitfter,d2C9X.  170, 

1 154.  Issue  of  laWf  haw  tried. 

An  issue  of  law  shall  be  tried  by  the  Court,  unless  it  be 
Taferred,  upon  consent,  as  provided  in  chapter  six  of  this  title. 

H.  Y.  Coda,  »  2^         . 
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§  155.  Issue  offaciy  how  fried;  when  issues  both  of  law  and 
factj  the  fanmr  to  be  first  disposed  of. 

An  issne  of  fact  shall  be  tried  by  a  jtlry,  unless  a  jar  j  trial 
is  waived,  or  a  reference  be  ordered,  as  provided  in  this  act. 
Where  there  are  issues  both  of  law  and  fact  to  the  same  com- 
plaint, the  issues  of  law  shall  be  first  disposed  of. 

N.  Y.  Code,  ^  253.    As  to  wmfver  of  trial  by  jury,  see  §  179. 

1.  A  trial,  is  the  examtoatioa  before  a  competent  tribnnal,  acoording  to  tte 
law  of  the  land,  of  the  facts,  or  a  question  of  law  put  in  issue  in  a  caase  for  the 
IHirpose  of  determining  such  issue.    Jhdford  v.  MstudiBo,  32  Cai.  131. 

2.  Until  a  decision  of  the  Court  has  been  entered  in  the  xninntea,  or  re- 
duced to  writing  by  the  Judge,  and  sijmed  by  him,  and  filed  with  the  deik,  a 
case  has  not  been  tried.    Hastings  ▼.  Hastings,  31  Cal.  95. 

3.  Issue  of  law  ahonlcl  bo  flmt  diapoMd  o£--When  there  ia  both  a  de- 
aiurrer  and  an  answer  to  the  same  oomplrtint,  raising  both  an  insue  of  law 
and  fact,  the  issue  of  law  should  ^st  be  disposed  of.  Brooks  ▼.  Dougkus,  32 
CaL  208. 

i.  Jury  trial  in  equity  oaeea.— The  trial  by  jury  does  not  necessarily  at- 
tach to  equity  eases.     Smiih  y.  Bows,  4  Cal.  7. 

6.  In  cnancery  proceedings,  parties  are  not  entitled  to  a  trial  by  Jury,  be- 
eause  it  would  be  utterly  friutless.  Walker  y.  S^dgwkk,  5  CaL  192;  CahoohJ. 
Xevy.  Id.  249. 

6.  The  language  of  the  constitution  as  to  the  right  of  trial  by  July,  was 
used  wiUi  reference  to  the  right  as  it  exists  at  oonimon  law.  This  right  of 
trial  by  jury  cannot  be  claimed  in  equity  cases,  unless  an  iseue  of  fact  be 
framed  for  the*  jury  under  the  direction  of  the  Court.  Kqppikusr.  Skds  Capi- 
tol Commissioims,  16  Cal.  248. 

7.  A  Court  setting  in  equity  may  direct,  wheneyer  in  its  judgment  it  may 
beoome  proper,  an  issue  to  be  framed  upon  tile  pleadings,  and  submitted  to 
the  jury.    Curtis  y.  ^Sutter,  15  Cal.  2ii3;  W^ber  y.  MarshaS,  19  Id,  447. 

6.  In  chancery  cases,  the  Court  below  may  disregard  the  yerdict  of  a  juxy. 
Ooods  y.  8mUh,  13  Cal.  84. 

9.  In  an  application  for  a  fiuouiamiie  to  compet  a  District  Judge  to  sin  a 
bill  of  exceptions,  wluch  the  relator  alleges  he  refusea  to  de,  and  where  the  i)ia- 
trict  Judge  in  his  answer  ayers  tiiat  he  has  signed  a  true  bill  of  exceptions, 
and  that  the  one  presented  by  relator  is -not  a  true  bill:  UM^  that  the 
relator  is  not  entitled  to  a  jury  to  try  the  isiue.  Ptoplt  y.  Jibdgt  of  Om  2biA 
jMdiaal  District,  9  Cal.  21. 

10.  Jury  triaL — ^Where  the  answer  contains  both  a  legal  and  equitable  de- 
fense, the  Court  may  first  try  the  equitaUe  defease,  and  refuse  the  plaintiff  a 
jury  trial,  and  if  the  facta  warrant  it,  grant  the  equitable  leUef  prayed  Iok« 
Boaky  y.  Ferguson,  30  Cal.  611. 

11.  Special  iaeuee  may  be  framhd.— Special  issues,  firamed  by  the  Court 
aooordinff  to  chancery  practice,  may  be  tried  by  a  jury  in  equity  eases; 
but  if  the  iSidlure  to  present  the  issues  ia  the  result  of  |4iiintin*s  own 
motion,  he  cannot  be  allowed  to  take  adyantage  of  it.  Brewster  y.  BourSj  8 
Cal.  505. 

12.  Wlaat  axe  proper  queetioiia  inr  a  Jury.— Where  the  boundariea  of  a 
lot  of  land  granted  by  an  Akalde  aie  uncertain,  the  jury  should  detennhia 
the  tru«  location  of  the  lot  in  question.    Beynoids  y.  Wei,  1  Cal.  328. 

13.  The  question  of  the  possession  and  identity  of  the  land  should  be  kA 
to  the  jury.    Hicks  y.  Davh,  4  Cal.  69. 

14.  What  is  actiial  and  what  i»  eonstruetiye  posaeaaion  hi  many  oases,  must 
be  a  question  of  &ct  fur  the  jury.    O'GaUaghan  y.  BoM,  6  CaL  65. 

10.  The  foot  ot  the  dedication  of  the  premises  by  possession  «l  a  home- 
atoad,  was  properly  aubmitted  to  the  jury.    Cook  y.  ifcCMiiien^  4  Cal.  26. 
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16.  Dedication  of  a  street  is  a  oonelTiflion  of  fiust,  to  be  drawn  by  the  Jury 
tram  the  circamstanoes  of  each  particular  case;  the  whole  question  asa^iiunst 
the  owner  of  the  soil  being,  whether  there  is  sniBoient  evidence  of  an  mten* 
tion  on  his  part  to  dedicate  the  land  to  the  public  as  a  public  highway.  Hard' 
vtgr.  nhaper,  14  Gal.  648. 

17.  The  question  of  abandonment  of  a  mining  claim  should  be  left  to  the 
jury  upon  the  facts  adduced  in  evidence.     Waring  v.  Croto,  11  Cat  371. 

IS.  The  reasonableness  of  the  use  of  water  is  a  question  for  the  jury,  to  b« 
detennined  by  them  upon  the  facts  and  circumstances  of  each  particular  case. 
Amoni  t.  Chew,  15  Cal.  143. 

19.  Whether  pl^nttflBi,  who  had  posted  notices  claiming  the  water  of  a  certain 
rirer,  and  stating  their  intention  to  construct  a  ditch  or  flume,  and  appropriate 
the  water  for  mining  purposes,  began  their  surveys,  etc.,  and  prosecuted  their 
work  to  completion  with  due  diligence,  as  against  parties  attempting  subse- 
qoentlj  to  appropriate  the  water,  is  a  question  for  the  jury»  and  their  verdict, 
on  conflicting  testimony,  will  be  conclusive.  Wtaiwr  v.  Burtka  Lake  Co.,  15 
Cal.  274. 

20.  In  an  action  of  trespass,  the  question  of  damages  is  a  question  particu- 
Isrly  for  the  jury.    Drake  v.  Palmer,  4  Cal.  11. 

SL  The  fact  whether  a  structure  was  a  public  nuisance  is  a  question,  not  for 
tlM  Court,  but  for  the  jury,  to  decide.    Ounter  v.  Oeary.  1  Cal.  4()7. 

22.  The  <fuestion  of  malice,  in  an  action  for  malicious  prosecution,  is  one 
lolely  lor  a  jury,  and  the  charges  must  be  shown  to  have  been  willfUlly  false. 
FcUer  v.  Seak,  8  Cal.  217.  , 

2;!.  In  an  action  for  malicious  proaeciition  of  a  suit  on  a  bill  of  exchange 
viiieh  wss  paid,  whether  the  plaintlflls  i^  that  suit  knew  that  the  bill  was  in  fl^t 
p«id  or  not,  when  they  sued,  is  a  question  for  the  jury.  Weaver  v.  PocfS,  6  CaU 
664. 

24.  Whether  such  a  custom  existed,  or  not,  when  a  custom  is  about  being 
proven,  is  a  question  for  the  jury  to  decide.    Panaud  v.  Jonee.  1  Cal.  600. 

25.  The  question  of  notice  of  dissolution  of  partnership  is  a  fact  for  the  jury, 
imder  the  charge  of  the  Court.  Habe  v.  WeOs,  3  Cal.  151 :  TreOdtoeU  v.  WeUs, 
4  Id.  260. 

26.  Where  an  action  is  brought  for  the  balance  of  an  account,  and  the  answer 
aven  payment  by  a  promissory  note,  and  the  plaintiff  replies  that  he  was 
indaced  (o  receive  the  note  by  fraud,  the  Court  held  that  it  was  one  of  the  cases 
liiere  the  party  was  entitled  to  a  trial  by  jnry,  and  it  could  not  be  referred  by 
eonaent  of  the  parties.    Seaman  v.  Mariani,  1  Cal.  336. 

27.  Qneattoni  of  law  for  ISm  Oomt. 

28.  Where  there  is  no  dispute  as  to  the  facts  and  the  law  upon  those  facta 
declares  a  traosaction  fraudulent,  it  is  not  a  question  for  the  jury.  Chenery  v. 
Poiwr,  6  Cal.  Ii2. 

29.  What  facts  and  dreumstanoes  constitute  evidence  of  carelessness,  is  a 
qaeation  of  law  for  tiie  Court  to  determine.  But  what  particular  weight  the 
JQiy  should  give  to  these  facts  and  drcnmstances,  is  a  matter  for  the  jury. 
<^ibs  V.  California  Steam  Navigation  Co,,  9  Cal.  268.  After  judgment  by  do- 
fitalt  in  ejectment,  a  jury  trial  cannot  be  awarded,  tihere  being  no  issue, 
^mift  V.  .m£K  15  Cal.  26. 

90.  The  question,  whether  a  judgment  entered  in  the  Court  below,  is  en- 
toed  in  accordance  with  the  mandate  of  the  appellate  Court,  is  one  of  law, 
and  not  of  fact     Leeae  v.  Clark,  28  Cal.  33. 


31.  Wliaa  a  part^  cannot  objaot  that  Ida  oaae  waa  not  tiled  by  a 
ip7^— A  party  cannot  go  on  and  try  his  ease  before  a  Judge,  without  objeo- 
lisa,  and  after  he  baa  lost  it,  complain  that  the  case  was  not  tried  by  a  jury. 
Smith  V.  Bnonnon,  13  Cal.  115. 

32.  As  to  faota  reonning  In  tlia  preaence  of  the  Cotut— A  Court  does 
not  require  the  verdict  of  a  jury  to  inform  it  of  fada  recurring  in  the  presence 
of  Oie  Court  itself .    PeopU  r.  Judge  of  the  Tenth  Judicial  District,  9  Cal  21. 

93.  Iflana  of  faot  cannot  bo  tried  in  the  Bopreme  Gofort—The  Legiala* 
tee  has  not  provided  the  Supreme  Court  with  a  jury  in  any  eaee,  nor  author- 
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ized  it  to  cause  an  isirae  of  facts  to  be  made  up  in  this  Court  and  referred  to 
another  Gonrt  for  trial.  All  issnes  of  &ct  are  to  be  tried  in  an  inferior  Court 
of  this  State.    Sxparie  the  Attorney  OtnercU,  1  Cal.  87. 

§  156.  Clerk  shaU  enter  causes  on  the  calendavy  to  remam 
uniil  disposed  of. 

The  Clerk  shall  enter  causes  upon  the  calendar  of  the 
Ccurt,  according  to  the  date  of  issue.  Causes  once  placed 
on  the  calendar  for  a  general  or  special  ternif  if  not  tried  or 
heard  at  such  term,  shall  remain  upon  the  calendar  from 
Court  to  Court,  until  finally  disposed^lof. 

K.  Y.  Code,  ^  266. 

§  167.    Parties  may  bring  issue  to  trial. 

Either  party  may  bring  the  issue  to  trial,  or  to  a  hearing, 
and  in  the  absence  of  the  adverse  party,  unless  the  Court 
for  good  cause  otherwise  direct,  may  proceed  with  his  case, 
and  take  a  dismissal  of  the  action,  or  a  verdict  or  judgment, 
as  the  case  may  require. 

§  168.  Motions  to  postpone  a  trial  for  absence  of  testimony^ 
requisites  of. 

A  motion  to  postpone  a  trial  on  the  ground  of  the  absence  of 
evidence,  shall  only  be  made  upon  affidavit,  showing  the  ma- 
teriality of  the  evidence  expected  to  be  obtained,  and  that 
due  diligence  has  been  used  to  procure  it.  The  Court  may 
also  require  the  moving  party  to  state,  upon  affidavit,  the 
evidence  which  he  expects  to  obtain ;  and  if  the  adverse 
party  thereupon  admit  that  such  evidence  would  be  given, 
and  that  it  be  considered  as  actually  given  on  the  trial,  or 
offered  and  overruled  as  improper,  the  trial  shall  not  be  postp 
poned. 

1.  Continuanoe  disoretlonaiy  with  the  court — ^The  granting  or  zefiu* 
ing  a  oontinnance  rests  in  the  sound  discretion  of  the  Oonrt.  JKuraroM  t. 
Ferhms,  9  Gal.  211. 

2.  And  even  when  tiie  faets  show  that  the  action  of  the  Cooit  be- 
low approached  nearly  to  an  arbitrary  exercise  of  its  discretion,  that  action 
wiU  not  be  reviewed,  unless  there  has  been  a  motion  for  a  new  trial,  and  the 
fkppUcation  sapportod  by  the  affidavits  of  the  absent  witness,  if  snch  affidanti 
can  be  obtainedf ;  or,  if  not,  then  it  shonld  be  shown  to  the  Court  that  they 
cannot  be  obtained.  Unless  this  be  done,  this  Court  wiU  not  intertere,  in 
civil  cases,  with  tiie  aotioa  of  the  lower  Court.  FUolt  Book  Onek  CanaU  Ch.  v. 
Chapman,  11  Cal.  161 ;  Pe(mU  v.  Oauni,  23  Cal.  156. 

3.  It  is  not  an  abuse  of  discretion  for  the  Court  to  refuse  a  continuance  on 
account  of  the  voluntas  absence  of  the  defendant  on  important  busineas  at 
the.  time  the  case  haa  been  set  fox  trial,  when  it  does  not  appear  that  the  bnsi- 
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ooold  not  haTe  been  delayed,  nor  oonld  not  ba^ve  been  attended  to  hf 
mne  one  elae»  nor  fiiat  the  facts  were  not  in  the  poBSOBsion  of  hia  attorney* 
ymoMon  T.  PmroU,  32  Cal.  102. 

4.  Where  a  case  in  the  Twelfth  Distriot  was  set  for  trial  on  a  partionlar  day^ 
vith  the  knowledge  and  consent  of  defendant's  attorney,  and  he  then,  two  oc 
tlnee  days  before  the  day  of  trial,  goes  to  Alameda  coonfy  to  tnr  anothet 
nose  tiiere,  a  continnanoe  was  denied.    Haight  t.  Chrem,  19  Cal.  113. 

5.  Cbntinaanoe  of  case  dtulns  triaL — ^A  judge  has  discretionary  power, 
after  lumng  heard  the  testimony  and  argument  of  oonnsel  in  a  case,  and  an- 
BOODced  onlly  fh>m  the  bench  his  finding  on  the  issnea  in  fiayor  of  one  or 
fhe  o&er  of  the  parties,  to  oontinae  the  case  until  the  next  term  of  Goorl. 
Hu^tgBY.  mutmffs,  31  Cal.  96. 

6.  Affida:vitB  must  flbow  materiality  of  evldance. — Where  a  party 
tpplied  for  a  continuance  to  enable  bim  to  lake  the  deposition  of  an  absenl 
witness,  snd  the  proof  which  was  designed  to  be  obtained  would  oonstitnte  no 
dEfense  to  the  plaintiff's  claim,  the  application  was  properly  rejected.  JScnotef 
T.  SSriing,  2  CiQ.  470. 

7.  A  party  is  bound  to  know  the  materiality  of  testimony,  except  in  tha 
OM  of  snrpriae  at  trial.    Barry  y.  MeUkr,  7  Cal.  413. 

8.  Slat  the  evidence  is  not  omnnlatiye. — ^Affidayits  for  a  oontanuanoe, 
on  tbfi  ground  of  absence  of  witnesses,  should  state  that  the  fiftots  expected  to 
be  proTed  by  the  absent  witnesses  cannot  otherwise  be  prored.  I^eopU  Tr 
(Kney,  8  Cal.  89. 

9.  An  affidayit  for  continuance,  on  the  ground  that  a  witness  is  absent  from 
Am  State,  must  ayer  that  the  party  cannot,  to  his  knowlege,  proye  the  same 
ftcts  by  any  other  witness.    Pierce  y.  Payne,  14  Cal.  419. 

10.  An  affidayit  for  a  continuance  should  state  that  the  fiEMSts  expected  to  be 
proved  by  the  absent  witness  cannot  be  proyed  by  any  other  witness.  Peopls 
T.  Gmat,  23  GaL  156w 

IL  An  affidavit  for  a  continuance,  on  the  ground  of  the  absence  of  material 
vitaesses,  should  state  that  the  absent  witnesses  are  the  only  persons  by 
whom  the  party  can  proye  the  same  facts.  It  is  not  sufficient  to  state  that 
the  psrty  has  no  other  witnesses  by  whom  he  expects  to  prove  ihe  same  facts. 
Pope  y.  DaUan,  31  Cal.  218. 

15.  That  Hie  appUoatloa  la  not  made  for  dday. — ^An  affidavit  for  a 
amtinuance,  on  die  ground  of  absence  of  a  witness,  should  state  that  the 
iwHinouy  wanted  is  not  simply  cumulative,  and  cannot  be  proven  by  others, 
bat  that  the  application  is  not  made  for  delay;  the  character  of  the  diligence 
used  in  trying  to  obtain  the  attendance  of  the  witness,  whether  by  exhausting 
file  process  of  the  law  or  otherwise,  should  also  be  stated.  People  v.  Thomp^ 
aia,  4Cal.  240;  Peojde  y.  Quincy,  8  Id.  89;  PUroe  y.  Payne,  14  Id.  420. 

13.  Affidavit  of  merits.— [That  a  party  has  a  good  and  substantial  cause 
of  action  or  defense,  on  the  merits.  See  Bules  of  Court,  San  Frandsoo 
Couity,XLI.] 

14.  That  doe  dOisenoe  has  been  used. — Affidavits  for  continnanoe 
ihodd  show  due  diUgence  in  endeavoring  to  procure  the  attendance  of  wit* 
nesHs  and  in  preparing  the  trial.    People  v.  Bakery  1  Cal.  404. 

ISl  Absence  ox  evidence  is  no  groimd  for  continuance,  unless  reasonable 
diligence  has  been  used  to  procure  it.  The  party  must  have  resorted  to 
proper  legal  means  for  that  purpose,  or  must  satisfy  the  Court  that  a  resort  to 
nea  means  would  have  been  useless.    KuhUmd  v.  Sedgwiek,  17  Cal.  123. 

16.  When  evidence  is  in  a  party's  own  possession,  its  absence  is  not  excused* 
OB  motion  lor  continuance,  vj  showing  that  through  inadvertence  he  is  unable 
tovoduce  it.    Id. 

u.  The  answer  of  defendant  was  iUed  May  10th,  1862,  and  the  appUcatioa 
&r  a  coDtinuanoe,  to  take  testimony  in  New  York,  was  filed  June  14th,  1852, 
doriag  which  interval  no  attempt  was  made  to  sue  out  a  commission  for  the 
pnpose.  JSiald,  that  this  is  not  a  sufficient  diHgenoe  to  entitle  the  party  to 
sii applieation.    Pknon  y.  Botbrookt  2  Cal.  598. 
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IS.  An  aAiftTit  for  a  oontiiuiaaoe,  wliio^  w^entw  shows  thai  Ihe  desired  vil- 
^Ips  resides  in  snother  oonnty  from  tlukt  of  the  piaoe  of  ttial,  and  that  a  sap- 
posna  has  beea  placed  in  ihe  hands  of  the  sheriff  of  the  county  where  the 
iirlbiefls  rendes,  and  has  been  retonied  not  seryed  on  the  witness,  doei  not 
How  snlMnient  diligenoe  to  enftitie  thus  defendant  to  a  oontinnance.    Ptopk  ▼. 

19.  AAmimakmm  made  to  prevent  a  oontliKuaioe.— The  jdsintifl;  to 
IKfO&d  the  ooniinnanoe,  admitted  that  a  witness  wonld  testify  to  certain  futa 
est  up  in  the  afidayit,  and  Uie  trial  proceeded.  This  affida^t,  tli^refore,  be> 
same  evidence,  hnt  not  oondnsiTe  proof  of  its  oontentflu  Mankman  ▼.  VaUo, 
ItOal.  60. 

90.  Where  it  is  admitted,  for  the  purpose  of  preventing  a  continuance,  that 

KsSTeral  witnesses  named  would,  if  present,  respectively  testify  as  stated  in 
affldayit,  and  that  their  testimoDy  should  be  considered  as  actoally  giTen 
qa  the  triali  or  9s  offered  and  OTeniiled  *by  the  Court  as  improper,  the  testi- 

rny  thus  assumed  was  offered,  and  for  all  the  puipoaes  of  the  case  most  be 
med  as  actually  before  the  Court.      Bogga  y.  Mereed  Mining  Co.,  U 

«fiiL  m^ 

SL  Smprlae  as  a  ground  for  oonthinanoe.—»If  defendants  were  sor* 
niasd  hj  an  amendman^  and  found  it  neoesaazy  to  assume  a  different  line  of 
qefenae  m  consequence  of  it,  they  would  have  been  entitled  to  a  continuanos 
%i  prepare  for  their  defenfa    Polk  y.  Coffin,  9  GaL  68. 

».  A  refusal  to  grant  a  continuance  for  the  absence  of  witnesses  or  comud, 
wpdar  circumstances  showing  that  the  party  or  his  ^counsel  was  surprised  as  to 
%d  tuns  or  j^ace  of  holding  Gouii,  is  error.    i2oss  v.  AusliU,  2  Cal.  183. 

23b  If  a  party  is  taken  by  surprise  by  an  extension  of  time  to  take  test>mo&j 
More  a  referee,  and  br  tiie  testimony  theueby  introduced,  he  should  ap^y 
Ipr  a  eontinuaQoe  for  that  reason  in  order  to  procure  further  ev  dence  on  oii 
side,  or  he  can  not  hsTe  the  benefit  of  the  point  in  the  appellate  Cout 
f^ojOi  ¥.  SdUl0fi,  28  Cal.  120. 

2i.  Diaoo^rary  of  new  evidenoe.— It  is  not  good  ground  for  a  new  tod 
Hiat  the  defendant  discoTcred  material  testimony  at  t(M>  late  a  period  to  po- 
duce  the  same  at  the  trial.  It  would,  however,  be  good  ground  on  wlm  t» 
base  a  motion  for  continuance.    Barry  y.  MMer^  7  Gal.  418. 

25.  Gtenerpl  deolaions.— A  mistaken  advioe  of  counsel  to  his  client,  sot 
iQ  prepare  for  trial,  is  no  ground  for  a  continuance.    MusQrove  ▼.  PeribtM,  t 

26.  An  agrsemsni  of  oounsel  for  the  ooniinnance  of  a  cause,  not  redaoed 
\fk  writing,  iirill  not  be  regarded  by  the  Court.    Paraita  y.  Mariea,  3  Cal.  18T. 

27.  A  party  who  is  unprepared  for  trial  at  the  time  of  tiie  calling  of  th^ 
^e,  should  move  for  a  continuance;  and  if  he  fails  to  do  this,  he  waives  hit 
want  of  preparation  and  cannot  afterwards,  when  judgment  has  gone  agaisflt 
nim,  moYe  for  a  new  trial  on  this  ground.    Turner  y.  iforHson,  11  Cal.  91. 

28.  Courts  are  extremely  liberal  and  indulgent  in  granting  acyournsMiit^ 
and  they  are  seldom  or  never  appealed  to  in  vain.    Id, 

29.  In  criminal  cases,  on  a  motion  for  continuance  by  defendant,  on  tti 

Sound  of  the  absence  of  a  material  witness,  based  on  a  sufficient  affldafi^ 
e  affreement  of  the  District  Attorney  that  the  witness,  if  present,  woda 
kve  deposed  as  averred  in  defendant's  affidavit,  is  not  sufficient  to  vanan 
overmluig  the  iinotion.    Peopk  y.  iHof,  6  Cal.  248. 
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TITLE  XUI. 

POBMATION  OP  THB  JUBT. 

Chaptbr  IV. — THai  by  Jury. 

Shxeoh  159.    Jury,  how  drawn,  and  how  many  to  poiuiist  of. 

160.  Jury  to  be  sworn. 

161.  Challenges,  each  party  entitled  to  four  peremptory  ohal* 

lengtfs. 
163.    Groannda  of  ohallengas. 
163.    To  be  tried  by  the  Conrt    Witnesses  may  be  examined. 

§  159.  Jtay^  hx>w  drawrij  and  how  many  to  consist  of. 

When  the  action  is  called  for  trial  by  jury,  the  clerk  shall 
prepare  separate  ballots  containing  the  names  of  the  jurors 
sninmoned  who  have  appeared  and  not  been  excased^  and 
deposit  them  in  a  box.  He  shall  then  draw  from  the  box 
twelve  names,  and  the  persons  whose  names  are  drawn  shall 
ooDstitttte  the  jury.  If  the  ballots  become  exhausted  before 
the  jury  is  complete,  or  if  from  my  cause  a  juror,  or  jurors 
be  excused  or  discharged,  the  sheriff  shall  summon;  under  the 
direction  of  the  Ooort,  from  the  cittasens  of  the  county  and  not 
from  bystanders,  so  many  qualified  persons  as  may  be  neces- 
aary  to  complete  the  jury.  The  jury  shall  consist  of  twelve 
persons,  unless  the  parties  consent  to  a  less  number.  The 
parties  may  consent  to  any  number  not  less  than  three. 
Such  consent  shall  be  entered  by  the  clerk  in  the  minutee  of 
the  trial. 

L  Ckrart  may  ezcnae  Jnrora— The  Conrt  may,  of  its  own  motion,  for 
lay  good  reason,  ezcose  a  qnalified  jnror  from  sitlui^  on  the  panel  jn  a  crim- 
iaal  cane;  and  ibis  wiU  not  be  error,  if  the  defendant  is  tried  by  a  jnry  of  law- 
fakmea.    Peopk  t.  Arm),  S2  Cal.  40. 

1  A  party  on  trial  is  entitled  to  a  lawftil  jury,  bnt  is  not  entitled,  as  a  mat- 
ter of  absoltite  right,  to  haTS  the  first  jnror  who  is  oaUed  and  possesses  all  the 
■llUatoiy  qnalUlcations,  sit  in  his  case.    Id. 

3.  QnaHfloations  of  joinpza— A  person  shaU  not  be  oompetteAt  .to  act  ^ 
juror  miless  be  be:  first,  a  citizen  of  the  United  States;  second,  an  elector  of 
file  eoonty  in  which  he  is  retnmed;  third,  oyer  twenty-one  and  under  six^ 
jBtn  of  age;  and  fonrth,  in  the  possession  of  his  natoral  faculties;  fifth,  nor 
iball  any  person  be  con^tent  to  ^ct  as  a  juror  who  has  been  convicted  of  a 
feiony,  or  misdemeanor,  involylng  moral  turpitude.    Stat.  1S53,  107. 

4.  A  juror  must  be  an  elector  of  the  county  in  which  he  is  retamed,  aad 
ksTe  reoded  in  the  coun^  thirty  days.    Sampaon  r.  8chaffer,  3  Cal.  107. 

5.  BesideDae  depends  upon  intenaon  as  well  as  fact,  and  mere  inhabitancy 
iJBr  a  short  peidoa,  a^^ainst  the  intention  of  acquiring  a  domicil,  would  nS^ 
make  a  resident,  within  the  meaning  of  the  law,  so  as  to  constitute  an  elector. 
hBfk ▼.  PtoraOa,  4Cal.  1^6. 
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6.  A  dtizen  of  the  State,  who  has  remded  in  the  ooimtj  fooxteen  days,  lod 
Chen  been  absent  some  months  from  the  State,  with  the  intention  of  retoiDiog 
to  reside  in  the  connty,  and  has  retamed  and  resided  some  fourteen  days  is 
{he  county,  is  a  competent  jiuor,  his  residence  dating  frcmi  the  first  resideiiMb 
and  not  fSrom  his  retom.    PwpU  t.  /SVonect/er,  6  Gal.  410. 

7.  The  proriso  of  the  act  oonceming  jurors,  ezceptinff  the  coontieB  of  )lba- 
terey,  etc.,  from  the  proTlsions  of  the  act,  which  reqn&es  the  jaror  to  nadetaturt 
the  language  in  which  the  proceedings  of  the  Court  are  had,  does  not  depiiTi 
the  Court  m  one  of  the  excepted  counties  of  the  power  to  excuse  juron  of  iti 
own  motion,  when  those  on  the  same  panel  speak  sey^al  different  isnguagea 
FeopU  ▼.  Areeo,  32  Cal.  40. 

8.  Such  proviso,  can  have  eifect  bj  construing  it  to  mean  that  a  want  of  nil- 
dent  Imowledge  of  the  language  in  which  the  proceedings  of  tiie  Court  are  hid, 
is  not  a  legal  dlsqualiflcation  of  a  juror,  but  that  the  Court  may  require,  hi  ill 
discretion,  all  the  jurors  on  the  same  panel  to  understand  the  same  language.  U, 

9.  In  aotiona  against  a  aherlff — When  the  sheriff  is  a  party  to  the  setioi, 
the  Court  may  order  the  cause  tried  by  a  special  jury,  to  be  summoned  hy  tlw 
coroner.    Pacheco  ▼.  Eunaaeker,  14  Cal.  120. 

10.  In  trespass  against  a  sheriff,  the  Court  below,  on  plaintiff's  motion,  msj 
order  a  special  jury  to  try  the  case,  instead  of  the  regular  panel.  The  sheriff 
being  interested,  ought  not  to  summon  a  jury.  And  mere  being  no  coiooor,  n 
alisor  may  be  appointed  to  summon  a  jury.    Jd. 

11.  OMaotloiia  to  a  jnxor,  how  waived.— A  party  who  accepts  a  juror, 
knowing  him  to  be  disqualified,  is  estopped  from  afterwards  availing  liimwlf  of 
such  diMuaiificaUon.    Peopie  ▼.  iS((macifer,  6  Cal.  411. 

12.  AffldavitB  to  the  incompetency  of  a  juror  must  be  embodied  in  a  bill  of 
exceptions,  or  they  will  not  be  exainined  by  the  appellate  Courts    Id. 

13l  Otfjectloiia  to  panoL— An  objection  is  not  well  taken  to  the  panel  of  a 
trial  jury,  on  the  ground  that  such  jury  was  summoned  by  order  of  the  Coort 
after  the  commencement  of  the  term.    People  r.  Rodrigueg^  10  Cal.  69. 

14.  Unless  an  irregularity  complained  of  in  the  formation  of  a  jury  goes  to 
the  merits  of  the  trial,  or  leads  to  the  inference  of  improper  influence  upon  their 
conduct,  their  yerdict  should  not  be  disturbed.    ThraU  y.  StnUey,  9  Cal.  538. 

16.  The  objection  to  the  q^ualiflcation  of  a  juror,  that  his  name  was  not  on  the 
yenire  returned  by  tlie  sheriff,  comes  too  late  after  the  yerdict.  The  objeetioa, 
if  it  had  any  yalidity,  should  haye  been  urged  at  the  trial.    Id. 

16.  No  regular  panel  haying  been  drawn  and  summoned,  the  Court  ordered 
thirty-six  jurors  to  be  summoned,  which  was  done :  and  twenty-aeyen  of  then 
appearing,  the  Court  caused  their  names  to  be  put  in  a  box,  from  which  tvelye 
were  drawn  to  constitute  a  trial  panel :  Hddj  not  to  be  ,a  ground  for  challenge 
to  the  whole  paneL    PeopU  y.  8huui,  4  Cal.  226. 

§  160.  Jury  to  be  sworn. 

As  Boon  as  the  jury  is  completed,  an  oath  or  affirmatioa 
shall  be  administered  to  the  jurors,  in  substance,  that  they 
each  of  them  will  well  and  truly  try  the  matter  in  issue  be- 
tween    the  plaintiff,  and  — —  the  defendant,  and  a 

true  verdict  render  according  to  the  evidence. 

§  161.  Challenges ;  each  party  enUiled  to  four  peren^Horjf 
^haUmges. 

Either  party  may  challenge  the  jurors,  but  when  there  are 
several  parties  on  either  side,  they  shall  join  in  a  challenge 
before  it  can  be  made.    The  challenges  shall  be  to  individual 
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jurors,  and  shall  either  be  peremptory,  or  for  cause.    Each 
party  shall  be  entitled  to  four  peremptory  challenges. 

1.  Where  seTeral  defendants  are  tried  iogether,  they  are  not  allowed  to 
■erer  their  challenges,  bat  all  mnst  join  therein.  This  applies  as  well  to  per- 
flnptory  as  to  challenges  for  cause.    People  r.  JfcCoOdy  o  Oal.  903. 

§  162.  ^Groimds  of  challenge. 

Challenges  for  cause  may  be  taken  on  one  or  more  of  the 
following  grounds : 

Ist.  A  want  of  any  of  the  qualifications  prescribed  by 
statote  to  render  a  person  competent  as  a  juror. 

2d.  Consanguinity  or  affinity,  within  the  third  degree,  to 
either  party. 

3d.  Standing  in  the  relation  of  guardian  and  ward,  master 
snd  servant,  employer  and  clerk,  or  principal  and  agent,  to 
either  party,  or  being  a  member  of  the  family  of  either 
party,  or  a  partner  in  the  business  with  either  party,  or  be- 
ing security  on  any  bond  or  obligation  for  either  party. 

4th.  Having  served  as  a  juror  or  been  a  witness  on  a 
previous  trial  between  the  same  parties  for  the  same  cause  of 
action. 

5th.  Interest  on  the  part  of  the  juror  in  the  event  of  the 
action  or  in  the  main  question  involved  in  the  action,  except 
the  interest  of  the  juror  as  a  member  or  citizen  of  a  munici- 
pal corporation. 

6th.  Having  formed  or  expressed  an  unqualified  opinion 
or  belief  as  to  the  merits  of  the  action. 

7th.  The  existence  of  a  st^te  of  mind  in  the  juror  evinc- 
ing enmity  against,  or  bias  to,  either  party. 

'Amended  1860,  S02;  appUcable  to  Justices'  Gonrts. 

1.  Ooieral  deoisiomk — ^A.  general  challenge  of  a  jniy  for  cause,  withont 
ipedHcation  of  the  particular  ground,  is  insufficient.  The  statute  enumer- 
ates several  different  grounds  for  whidb  such  challenge  may  be  taken,  and  a 
designation  of  the  one  upon  which  any  particular  challenge  rests  is  essential 
to  itB  consideration  by  the  Ck>urt.  It  is  not  sufficient  to  say:  "  I  challenge  the 
jam  for  cau<>e/'  and  then  stop.    Pai^y.  0*Neal,  12  Cal.  483. 

2.  That  a  jury  has  just  tried  a  case  involying  the  liability  of  defendant  for 
a  similar  cause  of  action,  depending  on  the  same  general  considerations,  does 
not  render  the  Jury  incompetent  to  sit  in  the  subsequent  case.  Algier  ▼. 
Sleamer  Maria,  U  CaL  167. 

3.  In  impanneling  a  jury  each  party  has  a  right  to  put  questions  to  a  juror, 
to  show  not  only  that  there  exist  proper  grounds  for  a  chaUenge  for  cause,  but 
to  elicit  iiacts  to  enable  him  to  decide  whether  he  will  make  a  peremptory 
challenge.     Watson  v.  Whiiney,  23  Cal.  376. 

4.  Fotirtii  subdivision^ — ^Where,  in  a  civil  case,  Taylor,  a  juror,  had  been 
■eeepted  by  both  parties,  and  subsequenUy,  during  the  examination  of  another 
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Jnrcir.  the  finot  oame  oat  that  there  had  been  a  fomer  bial  of  forcible  entijf 
and  detainer  for  the  same  gromid  now  in  dispnte,  and  Taylor,  then,  of  ha 
own  accord,  ilated  that  the  tHle  to  the  ground  had  been  spoken  of  in  the 
forcible  entry  case,  and  that  his  mind  was  made  np  as  to  the  title,  and  the 

Slaintifib  therenpon  challenged  'tajlat  for  canse,  and  the  Court  excined  him, 
efendants  resisting,  on  the  gronna  that  it  was  too  late:  Hddf  that  there  ii 
no  error ;  that  where  the  Court  below  exercised  its  discretion  in  ezennBg  t 
juror  to  attain  justice,  this  Court  would  interfere  with  great  reluctance.  QjSd§ 
y;  Early,  18  Cal.  106. 

6.  Siztli  suMivlflioiL--^Tkait  a  juror  has  read  or  beard  a  statement  of  the 
fiacte  of  a  case,  does  not,  of  itself,  disqualify  him,  under  the  statute ;  for  lie 
may  not  have  formed  or  expressed  an  'unqualified  opinion."  Amereim- 
.pression  or  suspieion  derivea  from  such  reading  or  heonng,  does  not  disqual- 
ify. The  juror  must  have  reached  a  conclusion,  like  that  upon  which  he 
would  be  willing  to  act  in  ordinary  matters.    Pwpk  t.  Bqfnckls,  16  CaL  ISIL 

6.  In  an  action  of  ejectment^  a  juror  who  has  formed  an  opinion  adyer^e  to 
H9be  Talidity  of  title  under  whic^  defendants  claimed,  is  an  incompetent  juror. 

WkUe  V.  JfosM,  11  Cal.  68. 

7.  A  Terdict  of  a  jury  will  not  be  set  aside  on  the  ground  that  one  of  the 
Jurors  '*  Imew  and  was  aware  of  the  drotimstanees  connected  with  the  aflkir," 
the  subject  matter  of  the  suit,  where  no  objection  to  him  was  raised  until 
after  the  verdict  was  rendered,  and  it  not  appearing  that  he  had  formed  or 
expressed  an  opinion  before  the  trial,  or  was  in  any  way  biased  in  inna  of 
plaintiff.    Xatorenoe  t«  dottier,  1  Cal.  37. 

8.  Seventh  subdivlaion.— The  law  contemplates  that  eyery  juror  who  nti 
in  a  cause  shall  have  a  mind  firee  from  t31  bias  or  preju<fSce  of  any  kind ;  sad 
if  a  kuor  isprejudiced  in  any  manner,  he  is  not  a  proper  person  to  sit  in  the 
jury  box.     Peqp^  t.  Beyea,  5  Cal.  347. 

9.  Prejudice  is  a  state  of  mind  which,  in  the  eye  of  Che  law,  has  no  de({reei. 
Id, 

10.  A  juror  being  challenged  for  bias,  was  examined  before  triers,  and  a«bd 
the  foUowing  quesoons:  let.  Are  you  not  a  member  of  a  secret  and  mysteri- 
ous order,  known  as  and  called  Know  Nothings,  which  has  imposed  on  yoa 
an  oath  or  obligation,  beside  which  an  oath  aconinistered  to  you  in  a  Court  of 
Justice,  if  in  conflict  with  that  oath  or  obligation,  would  i>e  by  Tou  Re- 
garded ?  2d.  Are  you  a  member  of  anv  secret  association,  political  or  othio^ 
wise,  by  your  oaths  or  obligations  to  which  any  prejudice  exists  in  Tour  minil 
against  Cattholic  foreieners  ?  3d.  Do  vou  belong  to  any  secret  political  loei- 
etjf  knovm  as.  and  called  by  the  people  at  large  in  the  Unitpd  States,  Kbow 
Nothings  ?  and  if  so.  are  you  bound  by  an  oMh,  or  other  obligation,  sot  te 
giye  a  prisoner  of  foreign  birth,  in  a  Court  of  Justice,  a  fair  and  imptitisl 
trial  ?    Held,  that  the  Court  erred  in  ruling  out  these  questions.    Id, 

11.  If  the  juror  has  taken  sucdL  oaths  as  are  referred  to,  he  was  grosi^iBft 
to  sit  as  a  juror.    Id, 

§  163.  To  be  tried  by  the  Omrt    Witnesses  may  be  examined. 

Challeiiges  for  cause  shall  be  tried  by  the  Court.  The 
juror  challenged,  and  any  other  person,  may  bie  examined  as 
a  witness  on  the  trial  of  the  challenge. 
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TITLE    XIV. 

CONDUCT  OF  THB  TBIAL. 

BamoiK  164.    Prooeediiigs  in  ease  a  jnror  become  side 

165.  Charge  to  the  jary ;  Court  shall  furnish  in  wnling,  upoi 

request,  the  points  of  law  contained  therein. 

166.  Jnry  Aay  decide  in  CouH,  or  retire  for  deliberation.    Dt^ 

of  the  officer  in  charge. 

167.  Jury  may  take  with  them  certain  papers. 

168.  May  come  into  Court  for  fttrther  instmotiolML 

169.  When  jnry  are  prerented  from  giring  trerdict  t^  oaiwl 

may  be  again  tried. 

170.  While  jury  are  absent  the  Court  maj  a^fonm  Irom  time 

to  time.    Sealed  rordict    Final  adjournment  dieehsi||A 
the  jury. 

171.  The  jnry  having  agreed  upon  a  verdict,  shall  declare  ttie 

same. 

172.  Informal  or  insufficient  verdict  may  be  corrected  undA 

advice  of  the  Court. 

173.  Verdict  shall  be  recorded  in  Aill  in  the  minnten. 

§  164.  Proceeding^  in  case  a  jurcf  bec&me  sick. 

If,  after  the  impanneling  of  the  jury,  and  before  verdict^  ft 
juror  become  sick,  so  as  to  be  unable  to  perform  his  duty,  iJii 
Court  may  order  him  to  be  discharged.  In  that  oase  the  trial 
may  proceed  with  the  other  jurors,  or  a  new  jury  may  \iit 
sworn,  and  the  trial  begin  anew ;  or  the  jury  may  be  di** 
charged,  and  a  new  jury  then  or  c^terwards  impanneled. 

I.  The  withdrawal  of  a  juror  and  the  eontinnance  of  a  oase  thereby,  is  to 
gvoond  for  reversing  a  judgment  subsequently  obtiUned.    Btrndid  v.  CouenB^ 

1 166.  Charge  to  the  jury ;  Omrt  shall  furnish  in  wriUi^f 
tpon  request^  the  points  of  law  contained  therein. 

In  charging  the  jury  the  Court  shall  state  to  them  all 
matters  of  law  which  it  thinks  necessary  for  their  infofiiwh 
tion  in  giving  their  verdict ;  and  if  it  state  the  testimony  of 
the  case,  it  shall  also  inform  the  jury  that  they  are  the  excAtt 
sive  judges  of  all  questions  of  fact.  The  Oourt  shall  far 
nish  to  either  party,  at  the  time,  upon  request,  a  statemcmt 
in  writing  of  the  points  of  law  contained  in  the  charge ;  6r 
shall  sign,  at  the  time,  a  statement  of  such  points  prepare 
and  submitted  by  the  counsel  of  either  party. 
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2L  ZDBtniotloiia  should  ooufoim  to  the  plaadfngii  and  the 

liDAtnictionB  in  dTil  and  oriminal  cases  should  be  drawn  with  refereiioe  to 
the  case  as  made  by  the  CTideooe.    People  y.  Roberta,  6  Cal.  217. 

3.  An  instruction  of  the  Goort  to  the  jpry  mnst  be  adapted  to  the  fiMts  of 
the  case.    People  ▼.  Honshdl,  10  Gal.  87;  remU  v.  Byrnes,  90  Gal.  906. 

4.  Where  no  question  of  jurisdiction  of  Gourts  is  raised  by  the  pleadinga, 
it  is  error  to  instruct  the  jury  "that  if  they  believe  a  certain  fact  they  mnsi 
find  for  the  def endant*  as  the  existence  of  that  fact  will  establish  a  want  of 
Jurisdiction  oyer  the  case,"  because,  as  the  pleadings  stand,  such  a  yerdict  is 
a  complete  bar  to  another  action,  to  which  tne  plaintiff  is  entitled  in  another 
Court,  if  the  rerdiot  against  him  was  rendered  in  pursuance  of  such  an  in- 
teuotion.    Fairbanks  y.  Woodhouaty  6  Gal.  483. 

6.  Qaealtioam  of  &ot  must  bo  entlraly  loft  to  the  Jiixy. — It  is  enot  for 
the  Court  to  charge  the  jury  as  to  a  question  of  fsot^  or  as  to  the  weight  of 
eyidence.    BaU^nby  y.  AhboU,  9  Gal.  666;  4  Id,  260. 

6.  The  oonstitntional  right  of  the  Court  *'to  state  the  testimony*'  to  the 
Jorr  would  hardly  authoxiae  a  Judge  to  express  his  opinion  as  to  its  effect 
Bmgman  y.  Ealkmoaiy  8  Gal.  216. 

'  7.  An  instruction  to  the  jury  "  to  find  for  the  defendant,  as  plaintiff  has 
fldled  to  proye  a  redemption, "  is  clearly  erroneous.  The  question  of  redemp- 
tion was  the  main  point  in  issue.    BaUerdjy  y.  AVbcU,  9  Gal.  665. 

&  Where,  in  a  suit  for  the  yalue  of  borses  alleged  to  have  been  purchased 
by  B.,  it  was  proven  among  other  things  that  the  horses  were  purchased  for 
the  use  of  the  Overland  Mail  line,  and  the  Court  instructod  the  jury  that  un- 
der the  evidence,  B.  was  to  be  considered  as  sole  proprietor  of  that  Une, 
JSTeU,  that  the  instruction  was  wrong,  because  violating  the  constitutional  pro- 
vision prohibiting  Judges  from  charging  juries  with  respect  to  matters  of 
fitct;  but  Held,  ftuther,  that  as  no  other  conclusion  could  be  arrived  at  firom 
the  evidence,  the  error  could  not  have  prejudiced  defexidant,  and  therdfoxe  is 
Bot  ground  for  reversal.    Pico  v.  Steoene,  18  Gal.  376. 

9.  It  is  Uie  province  of  the  Jury,  unaided  by  the  Courts  to  say  whether  a 
ftM  is  proved  or  otherwise.    JPeopfe  v.  Dick,  32  Gal.  218. 

10.  Quostioiis  for  tho  Court  should  not  bo  loft  to  tiie  jury.— It  is  error 
for  the  Court  to  submit  to  a  jury  the  question  of  the  legal  effect  of  written 
documents  offered  in  evidence  during  the  trial.  CarperUier  v.  ThirgUm  H  oL,  94 
Gai.268. 

11.  It  is  for  the  Court  to  determine  whether  letters  which  have  passed  be- 
tween jMurties  constitute  an  agreement  between  them.    LucMtari  v.  Offden,  30 

12.  Whether  an  agreement  between  parties  amounts  to  an  extension  of 
lime  for  the  performance  of  a  former  contract  between  them,  and  if  so,  what 
time,  are  questions  of  law  for  a  Court  and  not  of  fsMst  for  a  jury.    Id. 

13.  When  a  contract  is  to  be  performed  within  a  reasonable  time,  the  ques- 
tkni,  "What  is  a  reasonable  time  ?'*  is  one  of  law  to  be  determined  by  the 
Court  from  the  facts  established.    Id.    See  poet,  Kos.  62,  63,  HO, 

14.  Ikistraotloa  to  Jury  as  to  admitted  foots.— In  this  case,  the  answer 
being  insufficient  as  a  denial  of  the  allegations  in  the  complaint,  and  the 
Court  having  instructed  the  jury  to  find  for  plaintiff:  Hda,  Uiat  the  in- 
struction was  right — ^no  evidence  being  required  on  the  part  of  plaintiff. 
Kuhland  v.  Sedgwick,  17  Gal.  123. 

15.  When  certain  all^ations  of  fiict  in  the  complaint  are  admitted  in  the 
l^l8wer,  an  instruction  by  the  Court  to  the  jury  that  tiie  admitted  facts  wiU  be 
taken  by  them  as  true,  and  that  thejr  will  so  find  for  pliuntiff,  is  not  an 
iiistruetion  to  the  jury  to  find  a  verdict  in  fovor  of  plaintiff,  except  as  to  the 
foots  so  admitted.    Blood  r.  Light,  91  CeX.  lib, 

16.  Zat tmotloa  as  to  tho  logal  offoot  of  ovldonoo. 

17.  Case  where  Court  below  instructed  the  jury  that  the  facts  showed  no 
loUd  sale  of  personal  property  for  want  of  sucn  change  of  possession  as  the 
Statute  of  Fmuds  requires;  and  the  Supreme  Court  sustained  t^e  instmo- 
tkms.    Ford  y.  Cbanien,  19  Cai  143. 
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18.  TbB  instmotion  abould  ambnioe  all  th»  testimoiiy.— Where  the 
plaintiif' B  ease  doe8  not  depend  alone  on  the  evidence  mentioned  in  the  in- 
ttnietion  reqaeeied  by  tiie  dBfeadant^  it  was  properly  refused.  Pearson  y. 
aaodgnus.  6  GaL  479. 

19.  Where  a  Court  instmcts  a  jury  upon  what  state  of  facts  they  may  find 
mdiflt  for  a  party,  the  instruction  should  indade  all  the  facts  in  oontroyersv 
naterial  to  the  right  of  plaintifl^  or  delianse  of  defendant.    QaUaghar  v.  WiU 

23  Gal.  331. 


2Ql  Facts  not  ptx>v«n,  ahoiild  ncyt  be  aflanmad. 

2L  ThA  jury  are  the  exclusive  judges  of  the  facts,  and  it  is  erroneous  for 
tbe  Court  to  assume,  in  its  instructions  to  the  jury,  that  a  certain  fact  exists,  and 
dien  submit  to  tbem  the  question  whether  or  not  It  does  exist  Cahoon  ▼• 
MankaU  el  oL,  25  Cb\,  198. 

22.  Tbe  ficts  are  to  be  found  by  the  jury  from  the  evidence,  and  it  is  error 
for  the  Court  in  its  charge  to  assume,  as  proven,  a  fiict  which  is  in  issue.  Ck^ 
veB  V.  (knier,  30  Cal.  539. 

23.  Comt  ahonld  gtye  or  refuse  instractlons  as  asked  f6r. — Tbe  Court 
dkoald  give  or  refuse  instructions  to  the  jury  as  aslced  for,  and  though  the 
lihzaseology  may  be  modified  to  make  it  more  intelligible,  yet  the  sense  must 
sot  be  altered.  Conrad  v.  Lmdky,  2  Cal.  172  ;  Jamson  v.  (iuivyt  6  Id.  491 ; 
AcsmO  v.  Amador.  3  Id.  403. 

24.  Bddt  that  where  an  instruction  aslced  by  defendant,  if  given  entire,  would 
bsre  been  erroneous,  the  Court  was  not  bound  to  separate  the  concluding  clause 
sad  give  that  by  itself,  and  was  therefore  right  in  refusing  the  instractioiL 
8mUk  V.  Bickmmd,  19  Cal.  476. 

25.  The  Oowt  may  modifjr  or  refuse  dsfeotlTe  instractlons. — Counsel 
■ay  propose  instructions  to  .the  Court,  but  the  Court  is  not  compelled  to  give 
orrefise  them  as  asked.  If,  in  the  opinion  of  tbe  Judge,  the  proposed  instruc- 
tioos  are  defective  in  form  of  expression,  or  erroneons  in  law,  he  may  modify 
ten  in  either  particular,  and  give  them  to  the  jtiry  in  their  modified  form,  or 
ke  may  reliise  them  altogether.    Boyce  v.  CaHfornta  Stage  Co.,  26  Cal.  470. 

28.  Instructions  with  a  qualification.  Larorence  v.  FuUon,  19  Cal.  683;  Id.  476. 

27.  Conflictiiig  Inatruotions. — ^If  the  Court  gives  an  instruction,  correctly 
lUfing  tbe  law,  and  afterwards  another  nullifying  the  first,  the  judgment  will 
he  reversed.    Peopk  v.  CampiMl,  30  Cal.  312. 

2&  lostmctions  as  to  abstract  questions  of  la^ir. — It  is  not  error  for  a 
Court  to  refhse  an  instruction  asked,  stating  an  abstract  or  general  proposition 
of  Uw  when  it  has  already  so  charged  the  jury  as  to  embrace  such  proposttloa, 
or  80  much  of  it  as  is  applicable  to  the  case.  BhircMId  v.  The  Gali forma  Stage 
Oo^  13  Cal.  599. 

29.  Where  a  party  asks  an  abstract  proposition  of  law,  by  way  of  instruction 
to  a  jury,  he  takes  the  risk  of  its  being  correct  in  all  its  parts.  Thomp9on  ▼. 
PsigB,  16  Cal.  77. 

3().  The  Court  should  refhse  to  instruct  the  jury  on  abstract  questions  of  law. 
f^iwkr  V.  SmUk,  2  Cal.  39 ;  Id.  387  ;  Branger  v.  ChevaJtisr,  9  Id.  353. 

31.  It  is  not  incumbent  on  the  Court  to  instruct  the  jury  upon  mere  abstract 
qncvUoos  of  law,  irrelevant  to  the  case,  as  serving  only  to  bewilder  and  mislead 
ttwm  from  the  true  isdue  to  be  determined.    Fowler  v.  Smith,  2  Cal.  45. 

32.  Whether  an  instniction,  giving  the  general  rule,  without  qualification,  be 
proper  or  not,  depends  on  the  facts  in  proof,  and  the  charge  would  be  right  or 
vrong  according  to  the  circumstances  of  the  given  case.  People  v.  AtmUL  15 
CsL482.  o  i-- 

33.  Th9  Court  may  refose  to  give  instraotioDS  already  substantially 
ftvon.— The  Court  may  refuse  to  give  an  instruction,  on  tbe  ground  that  it  has 
heea  already  substautially  given  by  the  Court    Belden  v.  HenriquBM,  8  Cal.  87« 

34.  If  an  instruction  be  refused,  for  the  reason  that  it  has  been  already  given, 
the  nmson  of  the  refusal  should  be  stated  so  as  not  to  mislead  the  jury.  Peo» 
fk  V.  Bamirez.  13  CaL  172. 

35.  Where  equivalent  instructiozuB  are  given  and  refused,  the  Court  should 


S165] 


CHARM  fO  THB  JTintT.  SSO 


place  iti  retaal  on  flie  gromid  flvit  eqnlTftlent'  fanlniettiMM  w&n  f^ea.    UideH 
ibis  l8  done,  the  jury  may  be  misled.    FeopU  r,  Haaiey^  8  Gal.  390. 

M.  A  correct  charge  by  tlie  Court  upon  a  matter  in  isaae,  cnrea  a  rtfomX  bj 
the  Goort  to  give  a  correct  charge  npon  the  eame  point  asked  by  ime  of  tl» 
parties.    Jkxms  t.  Ptriey,  90  Cd.  63<». 

37.  It  is  not  error  to  refose  an  inslniction  asked  when  the  same  baa  absady 
been  given  in  sabstanoe.    PwpU  r,  Xing,  27  Cal.  509. 

38.  If  the  Court  has  already  given  the  law  correctly  to  the  jury  upon  a  givsa 
point,  it  is  not  error  to  refnse  a  second  instmotion  upon  (he  same  point 
jPtopU  T.  Wmiama,  32  Cal.  280. 

39.  loftractiooa  are  properiy  refeiaed  when  not  warranted  by  the  plead- 
ings.    Thomp9on  ▼.  Lee,  8  Cal.  275 ;  or, 

iO.  When  there  is  no  evidence  on  the  question  of  fsust  embraced  in  it 
P»^  ▼.  Hurley,  8  Cal.  390  ;  Tompkins  ▼.  Mahona/,  32  Cal.  231;  or, 

4L  When  there  is  only  each  plight  evidence  as  is  plainly  insiiAcient  to 
establish  it,  it  is  proper  for  the  Court  to  instmct  the  jnry  to  that  effect^  and 
withdraw  the  point  from  their  consideration.  8Men  ▼.  Cashman,  '/OCal.56;  or, 

42.  Which  assumes  a  certain  fact  to  exist,  respecting  which  evidence 
has  been  intaroduced  before  the  jury.    Pretion  v.  Keys,  23  Cal.  193. 

43.  It  is  not  error  in  a  Court  to  refuse  to  give  to  the  jury  an  instruclMm 
whidi  embraces  a  question  which  came  properly  before  the  Court,  and  not 
before  the  jury.    Branger  A  Driard  v.  Chevalier,  9  Cal.  353. 

44.  A  Court  is  not  bound  to  give  an  instruction  erroneous  on  its  face,  even 
though  the  error  be  insufficient  to  reverse  the  Judgment  Vidier  t.  WMer, 
13  Cal.  58. 

45.  No  instructions  should  be  given  to  a  jury  which  are  not  predicated  upon 
tome  theory,  logically  dedncible  from  at  least  some  portion  of  the  testimony. 
People  V.  Sanchez,  24  Cal.  28. 

46.  It  is  not  error  for  the  Court  to  refuse  to  Instruct  a  jury, "  that  where  two 
ianoQent  parlies  must  sofTer,  that  party  who  had  been  the  cause  of  another's 
loss  must  lose."    Davis  v.  Davis,  26  Cal.  44. 

47.  Brronaons  instmotion,  vrhon  it  wfll  be  disragarded.— See  iHoo  v. 
^IsiMns,  18  Cal.  376 ;  Brooks  t.  Croeby,  22  Cat  42;  presumed  to  be  exroiiaoiia,  21 
Cal.  339. 

48.  Brrooeoiia  admisttnin  of  evidence  onred  by  inaUuciluiL 

49.  If  the  Court  errs  in  the  admission  of  testimony,  during  the  trial,  bat 
afterwards  instructs  the  jury  to  disregard  sach  testimony,  the  error  Is  not  suift* 
cient  to  entitle  the  party  objecting  to  the  testimony  to  a  new  triaL  Vmm 
Waiet  Co,  V.  Crary,  25  Cal.  507. 

50.  Case  fairly  sabmitted  will  not  be  distorbed.— Where  the  chance  d 
the  Court,  taken  as  a  whole,  fairly  submitted  the  case  to  the  jury,  the  ju4g^ 
mentwill  not  be  disturbed  beoaiise  some  instructions  were  refused,  which  could 
properly  have  been  given,  or  that  some  of  those  given  are  subject  to  verbal 
criticism.    Brooks  v.  Crosby,  22  Cal.  42. 

61.  Bnroneooa  mlingi.— A  jury  should  make  up  their  verdict  lh>m  the 
facts  aocording  to  the  law  as  given  to  them  by  the  Court;  and  it  seems  that  it 
is  improper  for  a  Court  to  charge  the  jury  "  to  take  into  connderation  all  of 
the  facts  and  do  equal  justice  between  the  parties,"  inasmuch  as  an  instruction 
BO  general  in  its  terms  may  mislead  them.  Per  Hastzmgs,  C.  J.  Edty  v. 
Cunnii^Aam,  1  Cal.  365. 

52.  The  Court  has  no  right  to  charge  the  jury  in  regard  to  conclusions  of 
fact    Treadwea^al  v.  TTefoeiai..  4  Cal.  260. 

63.  Infltractlonfl,  <«rhen  to  be  handed  to  the  oonrt— A  rule  of  Cooxt 
fequiring  oounsel  to  iile  and  submit  to  the  Court  any  instmctions  they  may 
offer,  before  the  argument  is  dosed,  to  the  jury,  does  not  operate  when  the 
eause  is  submitted  without  argument.    Tirmey  v.  EmdiooU,  5  Cal.  102. 

64.  If  there  is  a  rule  of  ue  District  Court  requiring  instructions  to  be 
handed  to  the  Judge  by  a  certain  time  in  the  progress  of  the  trial,  it  is  not 
error  for  the  Court  to  refuse  to  give  instructions  not  handed  to  the  Judge  ia 
time.    TToJtfio  T.  Datt,  29  Cal.  656. 
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(BMlnwtioofl  mosibe  pfvaented  4o  the  Oonrt  direoliy  sftor  the  doee  of  the 
endenee  end  befnre  any  aigoment  is  made  to  the  pnj.  Bole  XLIV  for  Sen 
Aancaoo.] 

55.  laetmotiona  aakad,  and  refaaed,  ahould  not  ba  zaad  in  tha  haar- 
Ing  of  tlia  Jury.    TToUie  t.  Dofi,  29  Cal.  555. 

56.  Judge  may  raad  from  memoranda.— It  is  not  error  for  the  Judge, 
in  stating  the  teetunony  to  the  jtiry,  to  read  a  memorandum  of  tt^stimonj 
tiAen  by  another  pe:  son,  instead  of  using  his  own  minutes  or  making  the 
sUiement  from  recoUeetion.    People  t.  Boggs,  20  Cal.  432. 

57.  Actlona  off  ejaotment^ — In  an  action  for  the  recoTety  of  a  portion  of 
a  Inct  of  land,  both  parties  relying  on  posseseion,  and  the  defendant  proving 
a  prior  poaseeaion  by  actual  inolosure  of  the  entire  tract,  it  was  error  to  in- 
tlraetthe  jury  that  the  defendant  s  possession  was  not  yalid,  unless  in  oon- 
fannitj  with  uie  Pre-emption  Laws  of  the  United  States,  or  the  Possessory 
Lews  of  tfaia  State.    .Bradshaw  v.  Treat.  6  Gal.  172. 

68.  When  a  private  surrey  is  admitted  as  a  diagram,  but  not  as  ervidenoe, 
the  Court  should  clearly  explain  to  the  jury  the  precise  purpose  and  effect  of 
its  Admission.    ISOse  t.  Ikivis,  11  CaL  133. 

59.  An  instructioii  to  the  jury  that  they  must  take  the  grant  and  map  to- 
geUier,  and  if  tiiey  believe  the  land  in  controversv  within  the  grant,  aa 
esplaiiied  by  the  map,  they  will  fhid  for  the  plaintiff.  Seldf  to  be  correct. 
FMs  V.  Coouer,  10  Cal.  589. 

00.  It  is  error  for  the  Court  to  instruct  the  tury  that  before  the  plaintiff  can 
recover,  the  evidence  must  specilically  fix  and  establish  the  eastern  boundazjr 
line  of  the  grant  under  which  pliintiff  claimed,  when  it  appears  from  the  evi- 
dence that  ue  land  in  controversy  is  within  that  boundary  line.  The  precise 
location  of  that  line  is  of  no  moment.    Seaward  v.  MaloUe,  15  Cal.  307. 

61.  Where  the  defendants  deny  ownership  in  plaintiff,  and  set  up  owner- 
thip  in  themselvea,  it  is  not  error  to  instruct  the  jury  that  the  only  question 
for  them  to  determine  is  as  fo  who  has  the  better  right  to  the  premises.  Such 
instmction  does  not  imply  that  plaintiffs  can  recover,  even  if  they  do  not 
eslabliah,  prima  fade,  a  title.    Busenius  v.  Coffee,  14  Cal.  91. 

ti.  In  ejectment,  where  the  title  is  of  record  and  whoUy  documentary,  the 
Court  may  declare  the  effect  of  the  p  ipers  offered  by  pMntiff,  and  instruct 
the  jury  that  plaintiff  has  made  out  his  title,  if  they  believe  tbe  land  to  be 
vitiun  the  boundaries  of  a  grant  under  which  plaintiff  claima.  McOarvey  v. 
JM^16Cal.  27. 

63.  In  ejectment,  the  Court  having  admitted  in  evidence,  as  sufficiently 
Phmni,  the  mesne  conveyances  through  which  plaintiff  traced  title^-the  de- 
leDdanta  being  mere  tre«pa8sers— charged  the  jury  "that  the  written  evi- 
dence of  title,  together  witn  tiie  admis^ons  of  the  parties,  authorized  them  to 
find  for  the  plaintiff,  since  the  execution  of  the  jmpers  had  been  passed  upon 
by  the  Coun."  HeM,  to  be  no  objection  to  this  instruction,  that  it  does  not 
Mve  the  execution  and  delivery  of  the  conveyances  to  the  Jurv;  that  the  suf- 
ildenoyof  tneir  execution  was  a  matter  addressed  solely  to  the  Court,  and 
thst— no  question  being  raised  during  the  trial  as  to  their  delivery  and  no 
erideiiee  being  offered  to  rebut  the  presumption  of  delivery  arising  from  their 
posMflsion  by  plaintiff— the  instruction  amounted  only  to  an  announcement 
of  the  law  aa  to  the  effect  of  the  conveyances  and  of  the  admissiona  of  the 
defendants.    Biark  v.  Barreti,  15  CaL  361. 

64.  J7eU,  further,  that  if  it  had  been  objected  to  this  instruction  that  it 
took  from  the  jury  the  question  of  damages  for  rents  and  profits,  the  objeo- 
turn  would  have  oeen  tenable;  but  that,  no  such  objection  being  taken,  the 
point  must  be  regarded  as  waived,  although  Che  jury  awarded  sudi  damages. 

66.  ejectment  for  land  as  a  homestead.  Hie  bnsbatid  alone  had  executed  a 
deed  to  defendant  There  was  evidence  tending  to  show  that  the  premises  were 
Berer  occupied  by  pldntiflb  with  the  intention  of  making  them  the  homestead, 
nd  also  evidence  tending  to  prove  an  abandonment  of  their  occupancy,  aod  a 
rerideoce  on  other  property  as  that  of  the  family.  The  Court  below  submitted 
a  series  of  questtons  to  the  jury  for  a  special  verdict,  the  first  of  which  was  : 
Did  the  phdntSlBi  eter  dedicate  and  set  apart  tbe  real  estate  described  in  the 
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oomplaint  as  a  homestead,  by  VMug  qdod  it  with  the  intentloii  to  so  dedicate  Ht 
and  told  the  Jar  j  if  they  answered  wis  question  in  the  mwatire.  the  anawer 
would  coastitute  their  entire  verdict ;  but  if  they  found  in  the  affirmative,  tbej 
should  then  proceed  to  answer  the  other  questions.  Bddj  that  sneh  direeticfB 
was  proper,' ss  a  negatiye  answer  to  this  question  was  conclusive  against  a  re- 
covery, and  that  such  directions  are  convenient  in  practice  and  no  abuse  of  dis- 
cretion.   Broadus  v.  Nelson,  16  Gal.  79. 

66.  Where,  in  ejectment,  plaintiff  asked  the  Court  to  instruct  the  jury  "  tiial 
lapse  of  time  does  not  constitute  an  abandonment,  but  that  it  consists  in  a  toI- 
untary  surrender  and  giving  up  of  the  thing  by  the  owner,  because  he  no  longer 
desires  to  possess  it,  or  thereaxter  to  assert  any  right  or  dominion  over  it ; "  and 
the  instruction  was  given  with  the  qualification  that  lapse  of  time  constatntea 
the  material  element  in  the  question  of  abandonment :  BJdd,  that  it  would  ba 
more  exact  to  say  that  lapse  of  time  constitutes  a  material  element  to  be  ooih 
sidered  in  deciding  the  question  of  abandonment,  but  that  the  instruction  gtvea 
and  the  qualification  are,  in  connection,  the  same  in  effect.  Xoierenoe  v.  FkMtm, 
19  CaL  683. 

OT.  Aotiona  oonoeming  mining  olabna. — ^In  an  action  for  diverting  water 
from  plaintiff's  ditch — plaintiff  and  defendants  both  having  ditches  supi^ied 
from  the  same  stream,  the  plaintiff's  rights  being  prior  and  paramoont— -de> 
fondants  asked  the  Court  to  instruct  the  jury  that  if  defendants  had  bron^^ 
water  from  foreign  sources  and  emptied  it  into  the  stream  with  the  intenfaon 
of  taking  it  out  again,  they  had  the  right  to  divert  the  quantity  thus  emptied 
in,  less  such  amount  as  might  be  lost  by  evaporation  and  other  like  eansea. 
The  instruction  was  given  with  the  explanation  that  they  could  not  so  reclaim 
the  water  as  to  diminish  the  quantity  to  which  plaintiff  was  entitled  as  prior 
locator.  jETeJd,  that  the  explanation  was  proper,  the  concluding  words  or  the 
instruction  bein^  too  genend  and  indefinite.    Burnett  v.  WhUesuks,  15  CaL  K. 

68.  In  an  action  for  diverting  water  from  the  plaintiff's  ditch,  and  where 
both  ptartles  claimed,  in  part,  the  waters  of  the  same  stream:  Hdd,  that  the 
following  instruction  was  properly  given  by  the  Court  to  the  jury:  "That 
defendant  is  not  liable  for  an^  deficiency  of  water  in  plaintiff's  ditch,  nnlesa 
he  was  diverting  from  Babbitt's  creek  more  water  than  he  was  entitled  to  at 
theprecise  time  that  snob  deficiency  existed."    ^rotim  v.  Smithy  10  CaL  508. 

69.  Also,  where  the  Court  instructed  the  jury  that  if  they  believed  that  de- 
fendant's ditch  was  so  filled  with  tailings,  during  the  period  of  the  alleged 
injury,  that  it  was  incapable  of  directing  me  waters  of  the  creek,  then  plaintiff 
cannot  recover.     Id, 

70.  In  an  action  for  a  mining  daim,  when  the  defendants  asked  for  an  tn- 
atruction  to  the  jury  '*  that  if  the  plaintiff  had  abandoned  the  claim,  and  did 
not  intend  to  return  and  work  it  before  the  oonmiencement  of  the  suit,  '*  and 
the  Court  save  the  instruction  **  subject  to  the  seventeenth  section  of  the 
Statute  of  limitations:"  Hdd,  that  the  qualification  to  the  instruction  was 
error.    Davis  v.  ButUr,  6  Cal.  610. 

71.  Where  the  Court  instructed  the  jury,  in  such  action,  that  "  where  an 
abandonment  is  sought  to  be  established  by  the  act  of  the  party,  the  intention 
not  to  return,  his  abandonment  is  as  complete,  if  it  exist  for  a  minute  or  a 
second,  as  though  it  continued  for  years;  but  if  he  left  with  the  intention  of 
returning,  he  might  do  so  at  any  time  within  five  years,  provided  there  was 
no  rule,  usage  or  custom  of  miners  of  such  a  notorious  chmcter  aa  to  raise  a 
presumption  of  an  intention  to  abandon:"  Held,  that  the  questi<ni  of  aban- 
donment was  fairly  left  to  the  jury.     Waring  v.  Crow,  11  Cal.  366. 

72.  In  suit  for  damages  for  an  entry  upon  mining  claims,  and  for  perpetual 
injunction,  etc. :  Hdd,  that  it  was  error  for  the  Court  below  to  charge  the 
jurv  that  if  they  believed  no  injury  or  damage  was  done  by  def endsAts  to 
plaintiffs,  ihey  would  find  for  d^endants;  that  such  charge  was  calculated  to 
mislead,  inasmuch  as  the  law  presumes  damages  from  a  trespass,  and  under 
the  charge  the  jury  might  have  decided  the  case  upon  this  want  of  fTooi  ot 

SlainUff 's  damages,  TT««y^<»d  of  abeeuoe  of  proof  A  their  title.    A&wood  v. 
^ri43ott,  17  C«LS7. 

73.  In  an  action  to  recover  possession  of  a  mining  daim,  idiere  the  defense 
is  an  abandonment  of  the  daim  by  the  plaintiff,  the  judgment  roll  in  action 
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teoqg^  hj  the  plaintiff  agalBsi  tlurd  parties  to  reooyer  posseesion  of  the 
mae  gnrand,  and  in  which  i>laintiff  reoovered  judgment,  is  admissibie  in  e^i- 
deB0e  to  seboi  the  presumption  of  abandonment*  Biehardaon  t.  McNuttUt 
ttGaL339. 

74.  In  SQch  case  the  Gonrt  should  guard  the  jury  bj  proper  instmotions 
from  giving  the  judgment  any  weight  as  evidenoe,  except  upon  the  question 
of  abuidonment.    Id, 

76.  If  an  erroneous  instruction  is  giyen  t6  a  jury,  the  judgment  will  be  re* 
TBned,  unless  it  appear  from  the  record  that  the  appellant  was  not  preju- 
dieed  ^ere^y.    Id. 

It,  yaxfouB  aotioDB  affeoting  real  estate.— It  was  error  for  the  Court  to 
iBBtnui  the  jury  "  that  where  a  person  injuriously  idanders  the  title  of  ano- 
fter,  malice  is  presumed. ' '  It  was  also  error  to  instruct  them  that  fiaud  could 
Bot  be  presnmed,  but  may  be  established  by  circumstances,  but  not  of  a  light 
dnncter;  the  circumstances  must  be  of  a  most  condusiTe  nature.  McDarM 
T.£aea,20al.326. 

77.  DVhere  the  complaint  does  not  charge  the  mortgagee  in  possession  with 
ne^fifpenoe  or  improper  conduct  in  the  leasing  the  mortgaged  premises,  but 
nqmieB  him  to  account  for  the  rents  he  actuidly  received.  It  is  proper  in  the 
Cwrt  to  refuse  to  instruct  the  jiuv  that  he  might  hare  leased  the  proper^ 
dtfirantly,  and  to  charge  him  with  what  he  might  have  receiyed  if  so  leased. 
Btnkm  T.  Mow^  2  Cal.  387. 

78k  In  an  action  for  use  and  occupation,  the  Court  was  asked  to  instmct 
tbejiry,  "that  it  was  necessary,  to  enable  the  plaintiff  to  recover,  that  he 
dKmld  ahow  that  the  defendant  used  and  occupied  the  premises  by  the  per- 
BUMion  of  the  plaintiff,  and  if  the  jury  believed  the  defendant  used  and  oo- 
eapied  the  same  against  the  will  of  the  plaintiff,  that  they  must  find  a  verdict 
for  the  defendant,^'  which  the  Court  refused.  Beld,  that  in  this  the  Court 
ORd.    Bampaon  v.  Shofffer,  3  Cal.  196. 

79.  In  an  action  for  injuries  to  a  garden,  occasioned  by  the  brealdng  of  a 
Movoir,  the  Court  instructed  the  jury  that,  to  entitle  plaintiff  to  recover,  it 
must  appear  that  the  breaking  of  the  reservoir  resulted  from  the  gross  negli- 

Cof  defendants;  and  then  proceeded  to  en>lain  that  defenoants  must 
taken  the  same  care  of  their  reservoir,  and  of  the  water  in  it,  as  they 
voold  have  done,  being  prudent  men,  had  the  garden  of  plaintiff  been  their 
property;  and  that  otherwise,  they  had  been  goilty  of  gross  negUgence,  and 
woe  Uable  in  damages:  Bdd,  that  although  me  instructions  without  the  ex- 
Plaoation  was  wrong,  still  with  the  explanation  it  was  right,  and  could  not 
IttTe  misled  the  jury.    Ibdd  v.  GocheU,  17  Cal.  97. 

80.  Actlosui  IniTQtvJng  quaatJons  of  fraud. — ^Where  there  is  no  dispute 
M  toflie  facts,  and  the  law  upon  those  facts  declares  a  transaction  fraudu&nt, 
» ia  not  a  question  for  the  jury.  The  Court,  in  such  case,  may  direct  the  jury 
bow  to  find  or  set  aside  the  verdict,  if  they  find  to  the  contrary.  Chenery  y. 
PohMT.eCal.  119. 

^.  It  was  error  in  the  Court  below  to  refdse  to  instmct  the  jury  that  if  they 
Moered  the  receipt,  specified  in  the  deed  for  $3,000,  was  obtained  l^  fraud, 
we7  were  authorized  to  find  for  the  defendant.  No  case  in  the  histOTy  of 
jwnmdenoe  will  sustain  that  ruling.    Jfei>ame{  v.  JBoca,  2  CaL  320. 

8S.  Upon  the  issue  of  fraud,  in  an  application  of  an  insolvent  to  be  dis- 
W|gd  from  his  debts,  where  it  was  alleged  that  the  applicant  had  made  and 
iwoided  a  sham  deed  of  his  property  shortly  before  nis  application,  which 
Jfopfftf  was  not  included  in  his  schedule:  Eeld,  that  it  was  error  for  the 
vQQit  to  instruct  the  joiy,  '*  that  to  find  the  charge  of  fraud  sustained,  thejr 
^^  believe  the  deed  made  with  the  intent  to  defeat,  hinder,  or  delay  credi- 
"(Si  and  to  have  been  actnally  delivered  to  the  grantees;  that  proof  oi  record 
^'■B  so  proof  of  delivery/'  etc.  The  fraud  is  as  complete  without  the  deliv- 
^  as  With  it    I'isA;  V.  JSts  CredOors,  12  Cal.  28L 

J^  It  ia  error  to  instructs  jury,  in  a  civil  case  of  imputed  fraud,  that  if 
2^^^  a  doubt  of  the  ^adlt  of  the  party  charsed,  they  must  find  in  his 
TJ^:  IsBoes  of  fact  in  dvilcases  are  dletermined  oy  a  preponderance  of  tes- 
vaony,  and  this  role  applies  as.  well  to  cases  of  fraud  as  to  any  other.  J^brcl 
▼•CfcflBi6ap,,i9CaI.148. 
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84.  In  an  notion  when  one  of  the  isBnes  niaed  is  a  qnflstian  o£  fieiiidaltni' 
intent  in  the  sale  or  disposition  of  property,  the  fraudulent  intent  la  a  <raei* 
tion  of  £act  alone,  to  be  left  solely  to  the  determination  of  the  jnry,  and  in 
such  cases  it  is  error  for  the  Court  to  instruct  the  jury  as  to  the  c^eot  or  foroe 
of  the  evidence  upon  the  question  of  fraudulent  intent.    Id. 

86.  The  Gonstitvitioa  pronibits  Judges  from  chacging  juries  nifth  respect  to 
matters  of  fact^  except  to  state  the  testimony  and  declane  the  law  reenlting 
fh>m  the  oTidenee.    Id. 

86.  Actions  by  and  against  adndnistratora. — In  suit  by  an  admimstra- 
tor  against  defendant,  for  conversion  of  the  property  of  the  estate,  under  the 
one  hundred  and  sixteenth  section  of  the  statute  to  regulate  tihe  settlement 
of  estites,  the  proof,  as  to  the  right,  or  title,  or  possession,  of  plaintiff,  sad 
the  taking  or  mterference  by  defendant,  being  conflictinff,  it  is  error  to  ii^ 
struct  the  jury  that  a  mere  demand  on  (he  dmndant,  ana  refusal  by  him  to 
surrender  the  property,  charge  him  with  a  oonversion.  Bmkman  v.  M&EnL 
14  Cal.  260. 

87.  In  an  aotson  against  an  administrator,  the  Court  should,  if  asked,  ehaige 
the  jury  as  to  the  statute  time  within  which  the  action  could  be  brought  when 
the  daim  is  rejected.    Bmedid  ▼.  Hoogin,  2  Cal.  386. 

87.  It  U  error  in  the  Court  to  refuse  to  instruct  the  jury  in  aooordanoe  with 
the  provisions  of  the  one  hundred  and  thirty-fifth  section  of  the  Act  to  Begu- 
lato  the  Settiements  of  the  Estates  of  Deceased  Persons,  when  requested  sa 
to  do,  and  the  evidence  shows  that  it  is  proper  and  r^evant.    Id, 

88.  Various  causes  of  action. — ^The  action  was  against  surgeons  "for 
malpractice,  by  whidi  amputation  became  necessary."  The  Court  charged, 
erroneously,  "  that  if  thev  believe  from  the  evidence  that  the  defendantowere 
^Ity  of  negligence,  carelessness,  or  inattention,  in  Uieir  treatment  of  plain* 
tiff's  wound<«,  by  which  he  was  caused  great  bodily  pain  and  suffering,  tlie 
plaintiff  is  entiUed  to  a  verdict.'*  The  action  was  not  brought  for  bodily  pain 
or  suffering.     Moor  v.  Tked,  3  CaL  190. 

90.  Where  the  vendee  of  goods  is  to  pay  a  part  of  the  purchase  money  to  the 
creditors  of  his  vendor,  this  creates  no  trust  in  the  goods  sold  in  favcv  of 
such  creditors:  therefore,  in  an  action  to  recover  such  goods,  the  following 
instruction  to  the  jury  is  improper:  "  If  the  jury  believe,  from  the  testimony, 
that  the  agreement  between  Stovens  &  MarkUng,  the  vendon  of  tiie  plft^taff; 
was  that  tne  plaintiff  was  to  pay  certain  of  the  debts  of  his  vendors  out  of 
said  goods,  then  that  such  sale,  as  against  the  other  creditors  of  the  vendors, 
is  fraudulent"     WeUingtan  v.  Sedgwick,  12  Csl.  469. 

91.  Where  defendants  were  sued  as  factors,  although  no  <daims  for  oommis- 
sions,  eto.,  were  set  out  as  a  oountor-daim,  it  was  error  for  the  Court  to  charge 
the  jury  that  it  was  for  them  exdnsively  to  say  what  amount  the  pi  lintiff  was 
entitiecl  to  recover,  and  that  the  defendants  were  liable  for  the  value  of  the 
goods  at  the  time  of  demand.    Laberi  v.  ChauvUeau,  3  Cal.  463. 

92.  In  an  action  on  ^fuaranty,  though  it  is  error  in  terms  to  charge  the  jury 
if  they  find  for  the  plaintiff,  to  assess  as  damages  the  amount  of  £a  penii^ 
fixed  m  the  guaran^,  yet  if  the  plaintiff's  damages,  if  any,  mast  exoeed  the 
penalty,  the  direction  must  be  regarded  as  limitimt:  the  verdict,  and  tbe  defesir 
dant  la  not  injured  by  the  instruction.    Jones  v.  Post,  6  Cal.  102. 

93.  Where  in  a  suit  onau  account  stated,  the  only  evidence  was  that  of  a  wit- 
ness, who  said  defendant,  on  presentattou  of  the  account,  admitted  it  to  be 
correct,  and  promised  to  pay  it,  and  the  Court  charged  tbe  jury  that,  if  they  be- 
lieved tbe  testimony  of  the  witoess,  they  must  find  for  tbe  plaintiff  the  aauwat 
claimed,  and  they  so  found :  Bddj  that  the  instruction  did  not  prejudice  defend- 
ant, as  but  one  verdict  could  have  been  rendered  under  the  evidence.  2twy 
T.  SieM€8, 13  Cal.  427. 

94.  Plaintiff  sues  on  a  contract  of  sale  of  cattle,  to  be  delivered  within  '*  three 
weeks,  at  the  farthest " — the  consideration  money  being  paid  —adding  alao  the 
oommon  counts.  Complaint  avers  the  breach  of  the  agreement  by  fiiilnre  to  de- 
liver the  cattle.  BM,  that  it  was  not  error  in  the  Court  betow  instruetiag  the 
jury,  that  if  defendant  did  not  have  the  cattle  ready  for  delivery  at  the  timB 
mentioned  in  the  contract,  they  should  find  for  plaintiff;  and  in  ansmning  dasM- 
gesy  they  might  find  the  purchase  money,  with  ton  per  cent  intereaty  or  tha 
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kkbetk  market  price  of  the  caUle  to  the  time  of  trial.    Mqher  v.  jROey,  17  CaL 

95.  It  is  not  error  to  iDstnict  a  jurj  that,  if  sufBcient  time  had  elapaed  between 
the  dealings  of  the  ptaintifi^  with  the  old  firm,  and  their  eubseqaent  transactions 
with  the  new  f&rm,  to  pnt  a  reasonable  man  oil  inquiry,  they  might  be  treated 
tt  new  dealers.    Treadma  ▼.  WeJOs^  4  CaL  260. 

§  166.  The  jury  may  decide  in  Ckmrty  or  retire  far  deUberatiofu 
Duty  of  officer  in  charge. 

After  hearing  the  charge,  the  jury  may  either  decide  in 
Court,  or  retire  for  deliberation.  If  they  retire,  they  shall 
be  kept  together  in  a  room  provided  for  them,  or  some  other 
eonvenient  place,  under  the  charge  of  one  or  more  officers, 
until  they  agree  upon  their  verdict,  or  are  discharged  by  the 
Court.  The  officer  shall,  to  the  utmost  of  his  ability,  keep 
the  jury  together,  separate  from  other  persons  ;  he  shall  not 
suffer  any  communication  to  be  made  to  them,  or  make  any 
himself,  unless  by  order  of  th«  Court,  except  to  ask  them  if 
they  have  agreed  upon  their  verdict ;  and  he  shall  not,  be* 
fore  the  verdict  is  rendered,  communicate  to  any  person  the 
state  of  their  deliberations,  or  the  verdict  agreed  upon. 

§  167.  Jvry  may  take  with  them  certain  papers. 
Upon  retiring  for  deliberation  the  jury  may  take  with  them 
all  papers  (except  depositions),  which  have  been  received  as 
evidence  in  the  cause,  or  copies  of  such  papers  as  ought  not, 
in  the  opinion  of  the  Court,  to  be  taken  from  the  person  hav- 
ing them  in  possession  :  and  they  may  also  take  with  them 
notes  of  the  testimony,  or  other  proceedings  on  the  trial,  taken 
by  themselves,  or  any  of  them ;  but  none  taken  by  any  other 
person. 

§  168.  May  come  into  Court  for  further  instructions. 
After  the  jury  have  retired  for  deliberation,  if  there  be  a 
dis^reement  between  them  as  to  any  pare  of  the  testimony, 
or  if  they  desire  to  be  informed  of  any  point  of  law  arising 
in  the  cause,  they  may  require  the  officer  to  conduct  them 
mto  Court.  Upon  their  being  brought  into  Court,  the  infor- 
mation required  shall  be  given  in  the  presence  of,  or  after 
notice  to,  the  parties  or  counsel. 

L  After  the  jury  hare  once  retired,  it  is  error  to  allow  them  to  come  into 
Coart  and  rf*eeive  instraction  in  the  absence  of  the  parties  or  their  coansel. 
Mman  y.  Timix,  6  CaL  148. 

'L  Such  instructions  will  be  considered  important,  if  the  contrary  if  not 
ihi^B,  firom  the  very  fact  that  the  jury  have  asked  for  them.    Id, 
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§  169.  When  prevented  from  gioing  verdict^  the  cause  may  be 
offdin  tried. 

In  all  cases  where  a  jury  are  discharged,  or  prevented  from 
giving  a  verdict,  bj  reason  of  accident  or  other  cause,  during 
the  progress  of  the  trial,  or  after  the  cause  is  submitted  to 
them,  the  action  may  be  again  tried  immediately,  or  at  a  future 
time,  as  the  Court  shall  direct. 

§  170.  While  jury  are  absent^  Court  may  adjourn  from  time 
to  tim£.    Sealed  verdict.    Final  aijowmmzrU  discharges  (he  jury. 

While  the  jury  are  absent,  the  Court  may  adjourn  from 
time  to  time,  in  respect  to  other  business ;  but  it  shall  never- 
theless be  deemed  open  for  every  purpose  connected  with  the 
cause  submitted  to  the  jury,  until  a  verdict  is  rendered,  or  the 
jury  discharged.  The  Court  may  direct  the  jury  to  bring  in 
a  sealed  verdict,  at  the  opening  of  the  Court,  in  case  of  an 
agreement  during  a  recess,  or  adjournment  for  the  day.  A 
final  adjournment  of  the  Court  for  the  term  shall  discharge 
the  jury. 

1.  Whore  a  jury  are  ioatnictod  to  bring  ia  a  sealed  verdict,  and  they  retire, 
and  after  agreeing  upon  the  verdict,  boaI  it  up,  and  give  it  to  the  officer  in 
charge  of  them — the  clerk  being  absent— and  request  him  to  give  it  to  the  clerk, 
which  is  done ;  and  after  the  meeting  of  the  Court  the  following  morning,  the 
verdict  is  opened  in  the  presence  of  the  jury,  and  read  by  the  clerk,  withont 
ezoeption :  Hdd^  that  this  Is  not  an  error  suiOiclent  to  warrant  a  new  triaL    The 

Sosseseion  by  such  officer  left  the  verdict  as  much  in  the  possession  of  the 
ourt  itself  as  if  it  had  been  directly  delivered  to  the  clerk.    Paioe  v.  O*i0M, 
12  CaL  483. 

2.  Nor  will  It  make  any  difflerence  when  the  names  of  the  jnrors  were  Bot 
called  and  they  were  not  asked  whether  they  had  agreed  upon  their  verdict, 
where  the  parties  were  present,  and  took  no  exception  at  the  time ;  and  where 
it  is  not  pretended  that  the  verdict  entered  differs  from  the  one  sealed  up,  or 
that  the  result  is  in  any  respect  affected  bjr  the  omission.    Id, 

3.  The  opportunities  of  tampering  with  jurors  after  separation,  are  so  nnmer- 
ons,  and  in  important  cases  the  temptation  is  so  great,  and  the  ability  of  detec- 
tion so  slight,  as  to  make  it  a  matter  of  grave  doubt  whether  sound  policy  does 
not  require  an  adherence  to  the  verdict  as  sealedi  even  as  agi^nst  a  sabaaqnent 
dissent  of  one  or  more  of  the  jurors.    Id. 

§  171.  The  jury  having  agreed  upon  a  verdict,  shall  dedare 
the  same. 

When  the  jury  have  agreed  upon  their  verdict,  they  shall 
be  conducted  into  Court  by  the  officer  having  them  in  charge. 
Their  names  shall  then  be  called,  and  they  shall  be  asked  by 
the  Court,  or  the  clerk,  whether  they  have  agreed  upon  their 
verdict ;  and  if  the  foreman  answer  in  the  affirmative,  they 
shall,  on  being  required,  declare  the  same. 


S5T  VBBBICT,  mVOBMAL.  [§§  172*7S 

1.  Tliereliiiorlglittopollajittyiiiaotyil  case  after  fhererdloi  hai  been 
noonkd ;  Bor  b^^  nnleM  there  Me  dieaniBtoiieee  of  enspicion 'attending  the 
ddiretT  of  the  verdiet.    Bhtm  ▼.  PaU,  20  Gal.  69. 

1  Bat  in  aU  cases  It  rests  with  the  discretion  of  the  GonTt.    Id, 

3.  Tlie  jnrj,  acting  as  a  bodj.  speak  tliroagh  their  ftxreman,  and  his  asKnt  is 
eoaefaulTe  vpon  all,  unless  a  disagreement  to  the  record  be  expressed  at  the 
time.  Id. 

4.  It  shall  not  be  necessary  to  call  thej^aintiir  before  receiving  the  yecdiot 
of  the  jmy.    District  Govrt  Anles»  No.  XIV,  San  Erandsco  Gonnty. 

S 172.  Infamud  or  insufficient  verdict  may  he  corrected  tmder 
admee  of  the  OmrL 

If  the  verdict  be  informal,  or  insnfficient,  in  not  covering 
the  whole  issue  or  issnes  submitted,  the  verdict  may  be  cor- 
rected by  the  jury,  under  the  advice  of  the  Court,  or  the 
jitry  may  be  again  sent  out. 

L  It  is  competent  for  the  Gonrt  to  instmct  the  pxtj  to  amend  their  Terdiot 
Mto  fotm,  not  affecting  ihe  substance,  and  in  soon  manner  as  to  be  nnexoep- 
tioDsUe  in  law.     Truebody  y,  Jaeobeon,  2  GaL  2S4. 

1  The  Gonrt  may  amend  the  Terdict  of  a  jnry  when  it  is  defeotiye  in  some* 
ttiiig  meiely  formal,  and  which  has  no  connection  with  the  merits  of  the 
eme,  where  the  amendment  in  no  respect  changes  the  rights  of  the  parties. 
Mehmr,  WHstm,  3  Gal.  138. 

3.  Ihe  Terdict  may  conform  to  the  issnes.  If  the  Gonrt,  instead  of  haTinff 
fbeveidict  corrected  by  the  jiuy,  attempt  to  correct  it  by  the  judgment,  and 
IDbflyond  the  Tccdiot,  it  is  error.    Bosf  t.  AudiU,  9  Gal.  192. 

1  A  general  objection  to  the  form  of  a  verdict,  without  any  sgpeciflcation  of 
fhft  psrticidars  in  which  it  is  aUeged  to  be  defectire,  wiU  not  be  considered. 
▼.  Van  Whaae,  21  Gal.  552. 


{  178.  Verdict  shall  be  recorded  infitU  in  the  rninutes. 

When  the  verdict  is  given,  and  is  not  informal  or  insuffi* 
cient,  the  clerk  shall  immediately  record  it,  in  full,  in  the 
ninntes,  and  shall  read  it  to  the  jury,  and  inquire  of  them 
whether  it  be  their  verdict.  If  any  juror  disagree,  the  jury 
shaU  be  again  sent  out ;  but  if  no  disagreement  be  expressed, 
the  verdict  shall  be  complete,  and  the  jiiry  shall  be  dis- 
charged from  the  case. 

L  The  Gonrt  shaU  direct  the  Terdict  of  a  jnxr  to  be  recorded  as  rendeied 
^it.  That  duould  be  treated  as  the  Terdict  which  the  jury  actually  brines. 
iliio^T.  JfelAomOci,  4  Gal.  2d7. 

i  where  an  infonnal  Terdict  is  receiTed  and  recorded  by  consent  of  the 
vlnikifl;  end  judgment  in  fonn  is  afterwards  entered  thereon,  on  appeal  the 
infiniality  wDl  be  disregaided.    IVeodtoeU  t.  TTetts,  4  Gal.  263. 

3.  Before  a  Terdict  is  recorded  it  should  be  declared  by  the  foreman  of  the 
iny,  or,  if  sealed,  read  bT  the  clerk,  so  that  the  parties  may  be  distinctly  in- 
mMd  of  its  purport.  It  is  irregular  to  record  uie  Terdict  before  it  is  thus 
ttioimoed,  but  ue  iiregularify  must  be  objected  to  at  the  time,  or  it  wiU  not 
be  Botteed  on  appeal,   ^him  t.  Pcrfe,  20  Gal.  69. 

i  Assent  to  a  recorded  Terdict,  expressed  by  the  foreman,  is  condusiTe 
vpon  sfl  the  jnry,  unless  a  dissf^reement  iieoqiiressed  at  the  time.    Id. 

L  MUDg  J«]rr--I&  a  oiril  aotion  it  is  not  a  matter  of  right,  which  either 
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ptt^  may  daim,  to I1AT0  a jnxypolled.  Before  the  ferdioi  ia  reooided,  it  isa 
matEar  leating  inttwdiacretion  of  the  Ckwii  to  allow  ttia  ptoowwling;  ii  will 
fleneralW  be  allowed  where  dtoamstanoe  of  snapidon  attend  the  detiTsix  oC 
Sie  Terdict.  After  .the  vetdict  is  recorded  the  prooeedin^  ia  neTer  attoved. 
With  the  aeeent  of  the  juy  to  the  Terdiot  as  recorded,  their  fimcttoina  with 
reapect  to  the  caae  ceaee,  and  the  trial  ia  dosed.  H. 
6.  See  further,  i  178,  potL 


TITLE  XV. 

THB  YEBDICT. 

Baonxof  174.    General  and  special  Terdiots  defined. 

175.  When  general  or  special  verdleta  may  be  rendered. 

176.  Verdict  in  actaona  for  the  reoorery  of  mon^,  or  on 

liflhin^  counter  daim. ' 

177.  Yerdiet  in  aotiona  fov  the  reooyery  of  apediio  pesaooal 

property. 

178.  Entry  of  yerdiet. 

§  174.  General  and  special  verdiets  defined. 

The  verdict  of  a  jury  is  either  general  or  epecial.  A  gen- 
eral verdict  is  that  by  which  they  pronounce  generally  upon 
all  or  any  of  the  issues,  either  in  favor  of  the  plaintiff  or 
defendant;  a  special  verdict  is  that  by  which  the  jury  find 
the  facts  only,  leaving  the  judgment  to  the  Court.  The 
special  verdict  shall  present  the  conclusions  of  fact  aa  estab- 
lished by  the  evidence,  and  not  the  evidence  to  prove  them; 
and  those  conclusions  of  fact  shall  be  so  presented,  as  that 
nothing  shall  remain  to  the  Court  but  to  draw  from  them 
conclusions  of  law. 

N.  Y.  Code,  i  aSO. 

1.  Geoaral  Verdlot-^A  general  yerdiet  wiU  condnde  aU  parties  who  do  not 
answer  separately  or  demand  separate  yerdicts.  Winans  y.  Christy^  4  CtL 
70;  SlHs  y.  Jtans,  7  Id.  409. 

2.  Hie  plidntiff  in  ejectment  may  sue  one  or  more  defendants/ and  they 
may  answer  separately,  or  demand  separate  yerdicts;  nnlees  they  do  so, 
howeyer,  they  wiU  be  condnded  by  a  general  yerdiet.  Winana  y.  Chri^, 
4Cal.7a 

8.  In  ejectment,  the  yerdiet  may  be  joint  against  several  defendants,  with- 
<mt  spedfying  their  respeetiye  lots  in  a  whole  tract,  where  they^  iile  a  kiint 
answer  which  contains  no  ayerment  as  to  the  paiticalar  portion  of  land 
oocQi^ed  by  eaeh,  no  proof  being  offered  on  the  point,  no  damages  beina 
claimed,  and  the  defendanta  being  in  possession.  MeOanxy  y.  lAWe,  15 
Oal.  31. 

■  4.  A  joint  yerdiejb  against  the  defendants  answering  and  atlefhnltlng  d^ 
f (Bndant.  ia  ooncliuriya  aaaioai  all  tho  defendantSb  when  a  aenaiato  y  etdist  has 
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noi  been  ckmanded.     JManon  ▼.  Patket^  6  OaL  197;  JBOIt  t.  Jeotif,   7 

5.  In  aeiion  to  recover  possemion  of  land,  the  jury  rendered  the  fol* 
loving Terdict:  "We,  tihe  jozr  in  this  cause,  find  a  verdict  in  favor  of  the 
pbintiff  against  defendants,  for  the  possession  of  the  premises  described 
B  the  eomplaint  herein,  and  the  sum  of  one  hundred  and  sixty-five  dollitfs 
daaagek*'  JSUd,  to  be  substantially  a  general  verdict,  covering  all  the 
iMiies,  and  that  it  does  not  limit  the  finding  to  any  particular  fact  or  single 


BuUon  V.  Seed,  25  Gal.  491.    See  JDeess  v.  Clark,  28  GaL  26,  and  au- 
ftonlies  there  cited.  Seeonte,  $  144,  nofo  Nos.  38,  39,  40. 

6.  Hie  jury  under  a  general  submission  found  ''  a  verdict  in  &vor  of  plaint- 
iflh,  with  one  dollar  damages.*'  JSeU,  that  the  verdict  decided  the  question 
of  title  in  favor  of  plaintiifs,  and  that  upon  it  they  were  entitled  to  a  decree 
popc^DslIy  enjoining  defendants  from  working  upon  the  pound  claimed  in 
ae  wmpuiint;  that  this  equitable  relief  was  a  matter  of  right,  the  denial  of 
vUehby  the  District  Court  was  error.    MeLauahUn  v.  KeOy,  22  Gal.  21L 

7.  The  Court,  having  instructed  the  jury  that,  if  they  found  that  plain* 
tub  w^e  entitled  to  the  mining  ground,  they  must  find  a  verdict  for  ^1,000 
tessfles  upon  the  admission  of  the  answer:  Jkldf  that  because  the  jmy 
hmifflit  in  a  verdict  for  one  instead  of  one  thousand  dollars  damages,  it 
las  not  therefore  to  be  concluded,  in  direct  opposition  to  their  general 
Tflrijet,  that  they  did  notfind  the  title  in  the  plaintifT.  The  damages  being 
admitted  by  the  pleadings,  were  not  in  issue,  and  the  verdict  in  that  respect 

Id. 


^  8.  Special  w«rdlot — ^A  special  verdict  settles  the  fEiets,  and  the  Court  by 
ill  judgment  pronounces  the  conclusion  of  law  upon  the  facts  found.  If  the 
Gout  ens  in  this  respect,  the  error  may  be  reviewed  without  any  motion  for 
iMW  trial;  but  the  ri^^t  to  correct  the  verdict  does  not  depend  upon  the  judg- 
•mt,  and  the  stc^  necessary  for  that  purpose  must  be  taken  within  the  stat- 
tkfj  time.    AUmr.  HUl,  16  GaL  117. 

I.  On  the  rendition  of  a  special  verdict,  the  trial  is  tetminated,  and  notice 
flf  Motion  for  new  trial  must  be  given  within  the  statutory  time,  or  the  pro- 
ceediuHi  based  ui>od  such  notice  will  be  dlsreg^arded.    Id, 

10.  the  party  in  whose  £avor  a  judgment  is  rendered  on  a  special  verdict 
mmt  move  tor  a  new  trial,  if  he  is  not  satisfied  with  the  verdict,  as  the  latter 
rat  otherwise  be  conclusive  upon  the  facts  in  the  appellate  Court.  €farv)ood 
T.  SimpBm,  8  CaL  108;  Duff  v.  Fisher,  15  Id.  380. 

II.  In  ejectment  for  a  tract  of  land,  plaintiff  claiming  under  a  deed  from 
one  If cDowell,  the  case  turned  upon  the  question  whether  plaintiif,  at  the 
time  of  his  purchase  from  McDowell,  had  notice  of  a  prior  verbal  sale  of  the 
had  from  McDowell  to  deibndant.  The  juij,  to  whom  this  question  had  been 
nboitted  in  special  issUfCS,  returned  a  verdict,  "  If  possession  was  notice,  he 
bad.**  FeU,  that  this  finding  is  insufficient  because  equivocal,  neither  finding 
^inetly  the  fact  of  possession,  nor  the  time  of  it,  nor  the  kind  of  possession. 
IFooflionv.  Jfc(W  17  CaL  296. 

11  Wbers  the  point  on  whieh  the  case  hinged  was  whether  Kappeli&an  A 
Co.,  who  onplo^Bd  plaintiif  to  do  work,  acted  as  oontiaetors  in  individual. 
0>paoity,  or  as  agents  of  defendants,  and  the  jury  found  a  special  vetdict  that 
*'ise  woik  and  iSbot  done  by  plaintiif  in  the  eonstruction  of  the  dam  was  done 
at  His  instanee  and  request  <a  Kappelman  A  Co.,  who  weie  the  agents  of  the 
joipoiatton  defendant?^  HbUL,  that  this  verdict  does  not  support  a  jud^ent 
w  jriuntiii;  beoaoae  it  does  not  show  in  and  of  itself  a  le^^  oooclusion  of 
laliifi^,  noi  finding  whether  X.  k  Go.  acted  as  agents  or  otherwise.  QanfiM- 
▼•  £dE  r.  M,  Water  Co.,  17  Gal.  619. 

13.  k  ifseial  venttet  must,  under  section  one  hnnAred  and  saventy-foux  of 
wePfeaetioe  Act^  find  the  fjacts  expressly  and  speoiaUy,  and  not  generally  or 
i^ilie^.    .Braese  v.  Doifle,  19  Gal.  101. 

11  mien  apectat  issues  are  submitted  to  a  jury,  they  should  inelude  all 
S>Mrteus  of  Iset  raised  by  the  pleadings  and  necessary  to  detenniae  the  case, 
and  ahonld  be  separately  and  distJncUy  stated,  so  that  eaeh  question  should 
alitotouk]grQli0£Mt    PAcahix  TFoier  Co.  v.  jP'MoAsr,  28  Gal.  432. 
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15.  In  an  aotton  to  rooorer  a  <}a«rt8  ledge,  when  the  defendanla  denj  vlam- 
tiiffl*  title  and  ouster,  and  set  up  title  in  themselTes  to  a  part  only  of  the  Icogeii  tf 
special  yudiol  awarding  defendants  that  portion  of  the  led^  theydaimiridk- 
ont  a  general  Terdict,  if  accepted  hy  plaintilfo,  is  a  finding  in  faror  of  ddfen^ 
ants,  and  entitles  them  to  costs.    Gontaks  y.  Leon,  31  Cal.  98. 

16.  The  acceptance  by  the  plaintiif  of  a  special  Terdict  whidi  gires  defend- 
ant part  of  the  property  in  dispute  without  a  finding  on  the  other  iflsoes,  ■  i 
withdrawal  from  the  consideration  of  the  Court  of  all  that  property  in  nb- 
tion  to  which  there  is  no  finding.    Id. 

17.  A  special  yerdict  that  defendants  are  entitled  to  all  of  a  quarts  leAfft, 
between  tneir  notices,  being  three  hundred  and  fifty  feet,  more  or  less,  gifBi 
defendants  all  between  the  notices,  if  more  than  three  hundred  and  fifty  fttt 
Id.    See  post,  $  175. 

18.  fitoparata  vardicti^-Where  seyeral  defendants  in  ejeotment  unite  ia 
an  answer  amounting  to  a  general  denial,  a  joint  yerdiot  is  proper,  thou^  (he 
answer  concludes  witn  a  prayer  for  separate  yerdicts.  To  eutitle  defendaati 
to  separate  yerdicts,  they  should  set  foiih  with  specific  description  the  Ptnab 
which  they  sereraUy  occupy  or  claim,  and  thus  direct  the  attention  of  jiuiBlif 
to  the  course  of  demnse  upon  which  they  will  separately  insist.  Panemm  t. 
Ely,  19  OaL  28.    See  further,  i  lU,  No.  36. 

19.  Terdiot  conokwlwe  upon  facta  foond. — ^Tbe  finding  of  a  jurf,  m 
of  the  Court  below,  acting  as  a  juir,  upon  a  question  of  fact,  is  final  and  eon* 
clusiye.    Perry  y.  Cochran,  1  Cal.  180  ;  Jhiffy,  Fisher,  15  Id.  380. 

20.  A  general  yerdiot  does  not  operate  as  an  estoppel,  except  as  to  nA 
matters  as  were  neoessarily  considered  and  determined  oy  tiie  jvy.  A  yetdiei 
is  neyer  oondusiye  upon  immaterial  or  collateral  issues.  McDcmid  y.  But 
Biver  and  Avbum  Water  and  Mining  Co.,  15  Cal.  145. 

21.  Where  a  yerdict  is  general,  its  eiSTects  will  be  limited  to  such  issues  M 
neoessarily  controlled  the  action  of  the  jury.    Kidd  y.  Laird,  15  Cal.  161. 

22.  A  yerdict  found  on  any  fact  or  title  distinctly  put  in  issue,  is  oonduflivt 
in  another  action  between  the  same  parties,  or  their  priyiea,  in  respect  of  tke 
same  fact  or  title.    Id. 

23.  But  the  fact  or  title  must  be  material  and  releyant ;  must  be  distme^f 
in  issue ;  must  be  tried  by  the  jury,  and  constitute  the  basis  of  their  yerdiet; 
and,  unless  specially  found,  must  haye  been  necessarily  passed  upon  by  thi 
jury.    Id. 

24.  If  the  statement  discloses  no  refusal  on  the  part  of  the  Judge  of  flie 
Court  below  to  charge  the  jury  on  any  matter  submitted,  nor  is  any  entmeetf 
charge  assigned  as  error,  the  yerdiot  of  the  jury  must  be  considered  as  haviof 
settled  all  tbe  facts  of  the  case.    (}eorge  y.  Xoio,  1  Cal.  364. 

25.  The  yerdiot  of  a  Jury  in  a  chancery  case  is  only  adyisoiy  to  the  Ghtt- 
oellor  of  this  Court    iSiU  y.  Saunders,  8  CaL  281. 

In  chancery  cases,  the  Court  below  may  disregard  the  rerdici  of  a  jny. 
Ooode  y.  Smith,  13  CaL  84. 

26.  Bffaot  of  werdlot  on  defoota  in  piftadhigp— The  general  nda  ai  It 
.the  effect  of  a  yecdiot  upon  defects  in  pleading  is,  that  wliatoyer  faets  aveBSt 
expressly  stated,  whieh  are  so  essentud  to  a  recoyesy  that  without  praof  d 
them  on  the  trial  a  yerdiot  could  not  haye  been  rendered  under  the  juwwtfoi- 
of  the  Court,  then  ^e  want  of  the  express  statement  is  cured  bar  the  fwfidt  , 
prbyided  the  complaint  oontains  terms  sufficiently  general  to  oompnhead  Iki 
acts,  in  fair  and  reasonable  intendment.    Gkmery.  MarshaU,  9  Cal.  268. 

27.  A  defeotiye  allegation  of  a  fact  may  be  euMd  by  deiault  or  yerdict  W 
not  so  the  entire  absence  of  any  allegation  whatsoeyer.  Henisek  y .  Potiat,  H 
Cal.  566. 

28.  Where  a  dedaration  states  a  oonditlon  preoedent,  and  Isila  to  aver  pS* 
f ormanoe,  the  defect  must  be  urged  on  demurrer ;  it  eomes  too  lata  after  ti^ 
diet.    Happe  y.  Stoui,  2  Cal.  461. 

29.  An  omission  to  allege  deliyery,  in  an  action  on  a  bond,  can  be  tsfaa 
advantage  of  only  on  demurrer,  and  not  alter  yeidiot.  Gardia  t.  Satnukgd, 
4Cal.244;  TTOikiiis y.  ^Iruii^, 22 Cal.  236. 

30.  Defeoti  in  an  indictment  are  not  ourcd  by  yatdiot^  bat  nay  bo  lata 
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advantage  of  by  motion  in  arrest  of  jndfpnent.    People  v.  WdUoGe,  9  Gal.  32. 

31.  A  Terified  complaint,  which  in  stating  a  special  demand  essential  to  the 
eauseof  action,  contains  only  the  general  averment  that  **  defendants,  thonsh 
often  requested,  have  refused,"  etc.,  is  sufficient  in  this  respect,  nxiless  de- 
Buured  to  for  want  of  certainfy.  If  not  demurred  to,  the  defective  averment 
is  cured  hj  verdict  and  judgment,  and  the  objections  cannot  be  raised  for  the 
iiirt  time  lo  the  appellate  Court  MxUa  v.  J^amey,  22  CaL  240;  Jones  v.  Blook, 
30C»1.227. 

as.  When  a  comj^Iaint  contains  the  substantial  averments  of  a  cause  of 
aetion,  though  defective  in  form  and  certainty,  the  defect  is  cured  by  a  verdict 
or  de&ult.    People  v.  Bains,  23  Cal,  128. 

33.  Jnrora  cannot  impeach  tfadr  own  Terdict. — It  is  a  settled  rule, 
firanded  upon  oonsiderationB  of  necessary  poUoy,  that  the  testimony  of  a  jury- 
msn  cannot  be  received  to  defeat  his  own  verdict;  and  in  a  criminal  case,  the 
afldsvit  of  a  juryman,  made  after  verdict,  that  he  had  formed  and  expressed 
aa  oianion  before  the  trial,  cannot  be  received  on  a  motion  for  a  new  trial. 
People  V.  Baker,  1  Cal.  403. 

34.  The  affidavit  of  jurors  will  not  be  allowed  to  contradiet  their  verdict. 
Castro  V.  GiO,  5  Cal.  40;  Ambsy  v.  Diekhouse,  4  Id.  102;  Wilsons,  Berryman,  5 
Id.  44.    See  JSoyce  v.  Cal,  Stage  Co.,  25  Id.  475,  and  authorities  there  cited, 

lExoeption,  where  the  vermot  is  the  result  of  "  a  resort  to  the  determina- 
fmk  of  ohance."    See  second  sub.,  $  193,  post/] 

35.  It  seems  that  the  testimonv  of  the  sheriff  is  competent  to  disclose  what 
Inukgpiresia  the  jury-room.     Wtlaon  v.  Berryman,  6  CfU.  44. 

36.  Affidavits  of  counsel  and  others  on  information  respecting  the  misbe- 
liairior  of  the  jury  while  considering  their  verdict,  are  not  admissible  to 
impeach  the  verdict  People  v.  Eartung,  8  Abb.  132;  People  v.  Wilson,  Id.  137. 

of.  The  appellate  Court  must  infer  in  favor  of  the  v^xlict  below,  unless 
ttior  is  clearly  manifest.    Alkn  v.  Phelps,  4  Cal.  259. 
1.  Informal  and  insufficient  verdict  may  be  corrected.    See  $  172,  and 
» 
Grounds  upon  which  a  verdict  will  be  set  aside.    See  $  193,  and  notes. 

40.  G!oQrt  may  Imposa  conditions. — Courts  may  impose,  as  a  condition 
of  aUowiag  a  verdict  to  stand  in  other  respects,  the  remission  of  damages  in 
cans  where  there  was  no  evidence  on  the  subject  of  damages,  or  where  the 
aTidenoewasentirely  incompetent,  or  where  the  Court  differs  from  the  jury 
as  to  the  effect  of  the  evidence,  but  where,  as  in  this  case,  the  verdict  for 
the  damages  was  based  entirely  upon  an  admission  by  the  record,  it  must 
aluid.  The  admission,  if  good  for  anything,  is  good  for  the  entire  amount 
decided.    Id.    Patterson  v.  Ely,  19  Cal.  28. 

A  chance  verdict;  what  is.— See  Boyce  v.  CaL  Stage  Co.,  25  CaL  475,  and 
MrthoritieB  tbere  cited. 

41.  Qenerally^ — ^A  stipulation  that  a  verdict  should  be  entered  in  favor  of 
fte  defendant,  saving  to  the  plaintiff  i^e  same  rights  which  he  would  have 
hid  in  ease  a  jury  had  actually  rendered  a  verdict  for  Uie  defendant,  should 
baregudedinpreicisely  the  same  light  as  a  verdiot,  and  be  followed  by  the 
MM  1^  results.    BunolY.  Hq>t)iim,  1  Cal.  268. 

4SL    The  verdict  must  be  confined  to  the  matters  put  in  issue  by  the  plead- 
I0L    JfenedM  V.  .Bh^,  2  CaL  256;  IVue&ody  V.  Joooewm,  Id.  285. 

43.  The  veidiot  may  conform  to  the  issues.  If  the  Court,  instead  of  hav- 
ing the  verdict  eorreoted  by  the  jury,  attempt  to  correct  it  by  the  Judgment, 
tad  go  beyond  the  vetdiot,  it  is  error.    Boss  v.  AtuiUl,  2  Cal.  192. 

44.  The  verdict  of  a  jury  is  a  matter  of  record,  and  copies  thereof  may  be 
efficiently  anthentioated  by  the  oertificateof  thederk.     BeynoldsT.Barris, 

46.  A  joant  vesdict  against  the  defendants  answering,  and  a  defaulting  de> 
ftiidant,  is  oondnsiTe  against  all  the  defendants,  when  a  aepaiate  verdirt  has 
not  been  denumded.    ilnderaoa  v.  Pariber,  6  CaL  197. 

{  17&  ^  When  ageifuralcr  special  verdict  may  he  rendered. 
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In  axi  action  for  the  recovery  of  money  only,  or  spedfic 
real  property,  the  jury  in  their  discretion  may  render  a  gett- 
eral  or  special  verdict.  In  all  other  cases  the  Court  may  direct 
the  jury  to  find  a  special  verdict  in  writing,  upon  all  or  any  of 
the  issues,  and  in  all  cases  may  instruct  them,  if  they  render  a 
general  verdict,  to  find  upon  particular  questions  of  fact,  to  be 
stated  in  writing,  and  may  direct  a  written  finding  thereon. 
The  special  verdict  or  finding  shall  be  filed  with  the  clerk 
and  entered  upon  the  minutes.  Where  a  special  finding  of 
facts  shall  be  inconsistent  with  the  general  verdict,  the  former 
shall  control  the  latter,  and  the  Court  shall  give  judgment 
accordingly. 

^AmencUd  1864,  88;  N.  T.  Code,  §§  261, 962. 

1.  The  Gonrtxnay  direct  a  speoiAl  rezdiot  to  be  entered  in  the  action.  Ar- 
ritt  T.  Gibson,  3  Gal.  896. 

2.  Gonfllotlng,  general  and  apeoial  verdict— When  the  Juy  are  directed 
by  the  Conrt  to  find  a  general  yerdict,  and  also  to  make  a  special  finding  of 
&ct8  npon  qnestions  submitted  to  them,  and  a  general  Terdiot  is  retomed  in 
favor  of  one  party,  while  the  finding  npon  the  special  issnes  is  in  &Tor  of 
the  other  party,  the  Conrt  should  render  judgment  in  aooordanee  with  tbe 
special  findings,  if  they  embrace  all  the  issues  raised  in  the  plea^ngs.  U, 
howerer,  there  is  any  one  in  issue  in  the  pleadings,  not  oovered  by  tlie 
special  findings,  the  judgment  should  be  rendered  on  the  general  rerdici 
McDermoU  y.  Mgby,  23  Gal.  489. 

3.  When  a  jury  renders  a  general  yerdict,  and  also  special  findings,  tlie 
latter  will  control  the  former,  if  there  is  any  ineonsiateney  between  them; 
and  the  Court  will  direct  judgment  to  be  entered  in  acoordanoe  with  the 
special  findings.    Zeese  y.  Clark,  20  Gal.  387. 

4.  Special  iaaaaa  wtOidrawn  from  a  Jnry.— Where  special  issnes  an 
submitted  to  a  jury,  and  they  announce  tiiat  they  cannot  agree  upon  tbe 
special  issues,  but  can  agree  upon  a  general  yerdict,  and  by  consent  of  oonneel 
on  both  sides,  the  special  issues  are  withdrawn,  and  a  general  yerdict  receiTed 
by  the  Courts  no  error  is  committed.    MUcheU  y.  BbckiU  ei  al,,  25  CaL  515. 

5.  Tile  ooort  moat  aetUe  the  qneetlona)  etc. — ^It  is  the  proyince  of  a 
Court  to  determine  as  to  what  particular  facts  the  jury  shall  nnd  qpedaHy, 
and  neither  party  has  the  right  to  dictate  tiie  tenna  of  any  partienlar  onestioa 
to  be  submitted  to  the  juzy.  Amerioixn  Company  y.  Bradford,  97  OaL  96L 
8ee  furthei^  oate,  i  174. 

§  176.  Verdiet  in  actions  for  recovery  of  money^  or  on  esUdh 
lishing  a  counter-claim. 

When  a  verdict  is  found  for  the  plaintiff,  in  an  action  for 
the  recovery  of  money,  or  for  the  defendant,  when  a  connter 
claim  for  the  recovery  of  money  is  established,  exceeding  the 
amount  of  the  plaintiff's  claim  as  established,  the  jury  shall 
also  find  the  amount  of  the  recoverv. 

K.  Y.  Code,  $  263.    Bee  $  47,  "Counter  claim." 

1.  The  theory  of  the  law  is  not  that  the  party  reoorer  the  paitlciiiar  note 
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in  aelwin,  m  is  tommotdy  imagined,  hot  thai  h«  reooren  damagM 
ibr  tha  non-pedbfmanoe  of  the  eonfmct;  and  in  oaae  of  fiailnxe  to  pay  mone^ 
dne,  tlie  tme  damage  ia  the  amount  of  money  owing,  and  the  inteceat  whidh 
vaa  amed  opon.    0iiy  t.  Fran/din,  6  €al.  417. 

1  AeKion  on  an  appeal  bond,  in  whieh  defendants  claim  the  right  to  olBiet 
tiM  baknoe  of  a  deme  in  a  f oieolosQre  aiiit,  whioh  they  ha^e  nudhaaed  and 
nov  hold  against  James  B.  DniT  and  James  T.  Byan,  and  eleren  other 
difcndanta  in  that  siiit,  npon  ttie  groond  that  Jamas  It.  DniT  and  James  T. 
Pi^pia  axe  the  parties  beneftoiauy  intereated  in  the  elaim  in  suit  in  this 
aebon,  and  iliat  mey  and  the  other  eleven  defendanta  in  the  decree  aonght 
to  be  oflint  are  inaolrent:  BeM,  that  the  set-off  cannot  be  allowed,  as  well 
beonae  of  the  pro^iaiODa  of  section  fortyHMven  of  the  Pxactioe  Act,  which 
nqnire  a  eonnter-daim  to  be  between  parties  to  the  record  between  whom  a 
■sffMsl  judgment  might  be  had  in  thia  action,  aa  of  the  pnmaions  of  the  see- 
tioBB  one  hundred  end  aerenty-siz  and  one  hundred  and  ninety-nine,  which 
woold  require  a  jndggment  for  the  ezceaa  to  be  fdyen  against  the  plaintiff, 
ahhoQgh  as  against  him  it  is  not  otehned  that  deiendanta  hare  any  demand. 
Dk/t.  BoUm,  19  OaL  646. 

S  177.  Verdict  in  actions  for  the  recovery  of  specific  personal 
property. 

In  an  action  for  the  recovery  of  specfic  personal  propertyi 
if  the  property  has  not  been  delivered  to  the  plaintiff,  or  the 
defendant,  by  his  answer,  claim  a  return  thereof,  the  jury,  if 
their  verdict  be  in  favor  of  the  plaintiff,  or  if,  being  in  favor 
of  the  defendant,  they  also  find  that  he  is  entitled  to  a  return 
thereof,  shall  find  the  value  of  the  property,  and  may,  at  the 
saine  time,  asseas  the  damages,  if  any  are  claimed  in  the  com- 
plaint or  answer,  which  the  prevailing  party  has  sustained 
by  reason  of  the  taking  or  detention  of  such  property  . 

K.  Y.  Code,  i  961. 

1.  In  an  action  for  replerin  when  the  defendant  has  required  the  retam  of  the 
poperty,  and  giyen  an  undertaking  for  snch  pnrpoee,  a  judgment  for  plaint. 
In  order  to  hold  the  sureties  on  the  undertatdng,  must  be  In  the  altematiye  as 
required  by  sections  one  hundred  and  four,  one  hundred  and  serenty-sereD, 
two  bondred  and  two  biwdred  and  ten  of  the  Practice  Act  Niekermm  y.  Chat" 
foion,  7  Oal.  668. 

2.  Section  one  hundred  and  seyenty-seren  of  the  Practice  Act  applies  only 
when  tiie  iasnes  of  tiie  case  bare  been  submitted  and  passed  on  by  the  jury,  and 
not  to  a  case  of  judgment  of  nonsuit.    Oinioa  ▼.  Aheoody  8  Cal.  446. 

1  An  officer  attacbing  goods  under  dTil  process  Is  entltied  to  notice  of  tbe 
ckfan  of  n  tUrd  party  to  tbe  goods,  and  a  demand  for  tiiem,  or  be  Is  not  liable^ 
In  damages  to  snob  party  for  sucb  seisore  and  detention.    DawMd  v.  Gcrhamt 
ICaL  44 ;  £Uky  v.  ScamneO,  12  Id.  76. 

4.  In  an  action  of  replevin  by  W.,  it  appeared  on  trial  tbat  the  property  sned 
for  belonged  to  bim  and  one  F.,  a  tbird  party,  and  the  jnry  retuxiMM  a  general 
Ysrdiet  for  the  defendants,  and  the  Court  gave  judgment  for  a  return  of  the 
property  to  the  defendants :  BM,  that  there  was  no  error  In  tiie  judgment. 
HWiMm  T.  Brod&r,  10  CtO.  879. 

6.  In  an  action  to  recover  the  possession  of  personal  property,  with  damages 
for  its  detention,  the  ludgment  may  be  for  more  than  the  value  as  alleged  In  the 
soiBplaint,  If  it  be  within  the  ad  dmmum  of  the  writ  The  value  of  the  prop- 
ertv  b  only  the  predicate  of  the  recovery.    (hghUl  v.  Boring,  15  Gal.  218. 

D.  The  mle  Is,  tbat  when  property  converted  has  a  fixed  value,  the  measore 
of  daaugea  Is  that  value,  with  legal  interest  firom  the  time  of  its  conversion  ; 
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when  the  value  is  fluotiiatiiig,  the  pUdntUrmay  reeover  the  highest  yalve  at  As 
time  of  its  conversion,  or  at  any  time  afterward.  Dcug^SM  v.  Grcfiy  9  Gal.  56S ; 
JDoTB^v.  ManJbovt,  14  Id.  663. 

7.  The  one  hundred  and  seventy-eeventh  section  of  the  Praetioe  Aet,  and 
the  decision  nnder  it,  to  the  effect  that  the  snretiea  upon  the  undeiiakiiig 
given  by  the  plaintiff  in  a  replevin  action  to  prooore  a  delivery  of  the  prop- 
erty, are  not  responsible  for  a  retom  of  the  property  or  its  vahie,  unless  a  le- 
tom  was  claimed  in  the  answer  and  awarded  by  the  radgment,  do  not  *pp^ 
to  cases  where  the  action  is  dismissed  by  tiie  plaintiff  before  triaL  Mim  v. 
^nooscm,  21  Cal.  274 

8.  The  dismissal  of  a  replevin  action  by  plaintiff  before  trial,  leaves  the 
parties  to  settie  in  an  action  upon  the  nndertaldng  those  matters  IndniliBg 
the  right  of  defendant  to  a  retom  of  the  property,  which,  had  the  originu 
■nit  been  prosecnted,  mnst  have  been  determined  werein  in  the  first  iwstrnwa 
The  opportunity  to  obtain  a  judgment  for  the  retom  having  been  tak»n  vtnsj 
by  the  ndlure  to  prosecute,  defendant  is  entitied  to  reoover  in  an  action  on 
the  undertaking,  compensation  in  damages.    JdL 

§178.   Entry  of  verdict 

Upon  receiving  a  verdict,  an  entry  shall  be  made  bj  the 
Clerk  in  the  minutes  of  the  Court,  specifying  the  time  of 
trial,  the  names  of  the  jurors  and  witnesses,  and  the  verdict ; 
and  where  special  verdict  is  found,  either  the  judgment 
rendered  thereon,  or  if  the  case  be  reserved  for  argument  or 
further  consideration,  the  order  thus  reserving  it. 

K.  Y.  Code,  i  264;  see  also,  i  173,  ante  sad  notes. 

1.  If  the  jurv  &ils  to  find  the  fact  of  a  lien,  the  Court  cannot  render  a  judg- 
ment essentiallv  different  from  tiie  verdict,  aid  the  judgment  so  &r  vrfll  be 
reversed.     Walker  v.  HauaS'Bijo,  1  Gal.  186. 

2.  If  the  Court,  instead  of  having  the  verdict  corrected  b^  the  jury,  a^ 
tempt  to  correct  it  by  the  judgment,  and  go  beyond  the  verdict^  it  is  enor. 
iR2&um  V.  R\JtcKU,  2  Cal.  146. 

3.  Where  there  is  no  questiion  as  to  the  proper  judgment  to  be  entered  on  s 
verdict,  the  judgment  should  be  entered  at  onoe,  without  waiting  for  a  molioa 
for  a  new  trul.    HuiMniBon  v.  JSours,  18  Cal.  60. 

4.  A  Court  may,  in  term  time  or  vacation,  order  judgment  on  a  verdict  no- 
dared  and  recorded,  if  the  motion  for  new  trial  were  taken  under  advisemeoi 
Id. 

6.  The  judgment,  in  ptirsuanoe  of  the  verdict,  is  the  act  of  law  upon  reooid 
facts,  and  follows  as  a  matter  of  course,  unless  the  Court  intervene.    Id, 

6.  Counsel,  in  the  trial  of  a  cause,  cannot  object  that  the  Court  did  not 
render  judgment  on  the  special  verdict  of  the  jury,  where  they  have  stipulated 
that  such  fulditional  facts  may  be  found  by  the  Judge  as  would,  in  his  judg- 
menty  be  sufficient  to  present  aU  the  questions  raised  by  the  pleadmgp* 
Marws  v*  mckMO,  10  ck  224. 
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TITLE    XVI. 
Chapter  V. — IVial  by  the  Court 

Bmmaa  179.    When  and  how  trial  by  jair  may  be  waived. 

180.  Decision  on  trial  of  isBae  of  fact  by  the  Court. 

181.  A  reference  may  be  ordered,  when. 

§  179,   When  and  how  trial  by  jury  may  be  waived. 

Trial  by  jury  may  be  waived  by  the  several  parties  to  an 
issue  of  &ct|  in  actions  arising  on  contract ;  and,  with  the 
assent  of  the  Court  in  other  actions,  in  the  manner  following : 

Ist.  By  failing  to  appear  at  the  trial ; 

2d.  By  written  consent,  in  person  or  by  attorney,  filed  with 
the  clerk. 

3d.  By  oral  consent  in  open  Court,  entered  in  the  minutes. 
The  Court  may  prescribe  by  rule  what  shall  be  deemed  a 
waiver  in  other  cases. 

1.  0«o«rall7.->The  right  of  trial  by  Jnry  may  be  waived  Ui  the  mode  pre* 
Mribed  by  law.    RusM  v.  EmoU,  2  Gal.  246. 

2.  The  right  of  trial  by  jnry  cannot  be  waived  by  implieation,  bnt  may  be  in 
fte  mode  DMcribed  by  law.  iSmi<A  v.  Po0ocJk,  2  CaL  92 :  jetiantt  v.  Miott,  Id. 
246;  Et^  v.  iSmOA,  6  Id.  112. 

5.  The  LegiaUtare  alone  can  determine  in  what  cases  the  right  of  trial  by 
JUT  may  be  waived.    EOHm  v.  SmWi,  6  Cal.  112. 

4.  A  i»Tty  having  filed  an  nndertaliinfr  to  obtain  an  injunction,  is  deemed  to 
have  waived  the  right  to  insist  on  k  triiu  by  jury,  and  consented  that  the  dam- 
ages riioald  be  ascertained  as  prescribed  by  ue  statute ;  and  an  order  of  refer- 
ence is  no  violation  of  the  right  to  a  trial  by  jury.    ItuMdl  v.  EUMt,  2  Oal.  246. 

6.  Fartka  to  a  suit  in  chancery  are  not  entitled  to  a  trial  by  jury.  WdUett  v. 
Btdg^okk^  6  Oal.  192  ;  questioned  in  Duff  v.  Fishir,  16  Id.  376. 

6b  It  would  seem  that  a  party  cannot  try  his  cause  before  a  Judge  witliout 
oljeetion,  and  after  losing  it,  complain  tiiat  the  case  was  not  tried  by  a  jury. 
MA  V.  Branmn,  13  Gal.  107. 

7.  Flmt  aabdMrioa— The  fUlure  of  either  party  to  appear  on  the  trial  of  a 
dril  case,  opefatea  as  a  consent  on  his  part  that  the  issue  be  tried  by  tiie  Gonrt 
vithont  a  jury.  But  such  Utilure  to  appear  does  not  authorize  the  trial  to  be 
ksd  by  a  jury  of  less  than  twelve  persons.    (TiOespts  v.  Senfon,  18  GaL  409. 

6.  A  len  number  than  twelve  persons  does  not  constitute  a  legal  jury,  without 
fte  consent  of  the  adverse  party ;  and  such  consent  must  be  express,  and  entered 
ttte  time  in  the  minutes  of  the  Gourt,  and  cannot  be  inferred  from  the  mere 
ibsenee  of  the  party.    Id. 

1  The  mere  act  of  filing  an  answer  does  not  operate  as  an  appearance  at  the 
trial,  so  as  to  prevent  the  waiver  of  ^  jury  trial,  under  the  one  hundred  and 
wrenW-fiinth  section  of  the  Practice  Act  Zaigyt  v.  CrotM,  4  GaL  112. 
f  16l  The  fidlure  of  tiie  defendant  to  appear  on  the  trial  of  an  aotton  of  replevin, 
wben  the  cause  k  called,  hi  a  waiver  of  a  jury,  under  the  one  hundred  and  sev- 
ttty-idath  section  of  the  Piactioe  Act    TTaKAom  v.  Gonon,  10  GaL  17S. 


( 
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11.  The  failure  of  defendant  in  ^etment  to  flpp^r  wlieii  tiie  eaiiee  is  caDed 
for  trial— an  answer  being  in— authorized  the  Court  to  trj  it  iHtfaont  a  jaij. 
Don  y.  Fdkr,  16  Oal.  482. 

12.  A  jury  may  be  waiyed  by  the  parties  by  a  failure  to  file  iritili  tlie  derk, 
at  least  six  days  before  the  commenoemeut  of  the  term  at  which  the  action 
may  be  tried,  a  notice  thai  a  jury  will  be  required.  DoU  ▼.  Andenan,  87 
Gal.  250. 

13.  The  Court  has  a  ri^t  to  direct  an  issue  of  &ot  to  be  tried  b^  a  jury, 
notwithstanding  the  parties  haye  waiyed  the  same  by  a  finlure  to  giye  nolioe 
at  least  six  days  before  the  commencement  of  the  texm  thai  one  will  be  re- 
quired.   Id. 

[The  foregoibg  ease  telatea  to  a  rule  of  Oottrt^  and  not  to  aoj  l^gidstm 
enactment.] 

§  180.  ^Decision  on  trial  of  issue  of  fact  by  the  Court.  Ex" 
eeptions  to  beJUed,  when. 

Upon  a  trial  of  issue  of  fact  by  the  Oourt,  judgment  shall 
be  entered  in  accordance  with  the  finding  of  the  Coart,  and 
the  finding,  if  required  by  either  party,  shall  be  reduced  to 
writing  and  filed  with  the  cleric.  In  the  finding  filed,  the 
facts  found  and  the  conclusions  of  law  shall  be  separately 
stated.  In  such  cases,  no  judgment  shall  be  reversed  on 
^appeal  for  want  of  a  finding  in  writing  at  the  instance  of  any 
party  who,  at  the  time  of  the  submission  of  the  cause,  shall 
not  have  requested  a  finding  in  writing,  and  had  such  request 
entered  in  the  minutes  of  the  Court;  nor  in  cades  tried  by 
the  Oourt  by  a  commissioner  or  a  referee  shall  the  judgment 
be  reversed  on  appeal  for  defects  in  the  finding,  unless  ex- 
ceptions be  made  in  the  Court  below  for  a  defect  in  the  find- 
ing; and  in  oases  of  exceptions  for  defective  findings,  the 
particular  point  or  issue  upon  which  the  party  requires  a 
finding  to  be  made,  or  the  particular  defect  to  be  remedied, 
bhall  be  specifically  and  particularly  designated;  and  upon 
failure  of  the  Court  to  remedy,  or  when  tried  by  a  comHiiB- 
sioner  or  referee,  to  cause  to  be  remedied,  by  such  commiB- 
«ioner  or  referee,  the  alleged  defect,  the  party  laoving  shall 
be  entitled  to  his  exceptions,  and  the  same  shall  be  settled 
by  the  Judge  as  in  other  oases;  promdedj  that  such  exoeptions 
shall  be  filed  in  the  Court  and  served  on  the  attorney  of  the 
adverse  party  within  five  days  after  receiving  from  or  giying 
to  the  adverse  party  written  notice  of  the  filing  of  the  find- 
ing; provided^  that  when  any  cause  is  tried  and  submitted 
upon  a  written  statement  of  £BU)t8,  agreed  to  by  the  parties 
or  their  attorneys,  such  statement  shall  have  the  effect  of  a 
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specnJ  verdict  or  finding  of  facts,  and  judgment  shall  be  pro- 
nounced thereon  as  upon  a  special  verdict  or  finding  of  facts; 
and  in  sndi  casCi  no  finding  of  facts  shall  be  made  unless 
Boch  statement  shall  fail  to  embrace  all  the  facts  proved  and 
in  issue,  in  which  case  any  additional  fact  may  be  found  upon 
evidence  which  is  not  repugnant  to  the  agreed  statement. 

1  Amended  1866,  S44. 

1.  DfTOotoiy^-^Thii  Motion  is  direelonr  m  to  the  tiine  required  for  the 
vrittendedeion  to  be  filed.     Vermuk  t.  Shaw,  4t  GaL  216. 


1  This  Baotfon  appUoable  to  oases  MUi  at  law  and  in  equity.— The 
Act  of  1861,  xetr^Ong  appeals,  changes  the  rule  laid  down  in  Walker  y,  8edg» 
vidb,  (5  Gal.  199)  and  inakes  Uie  statnte.  as  to  findings  of  fact  and  oonda* 
fliottBof'law,  applicable  to  cases  both  in  law  and  in  eqnity.  Lyons  y.Ljfanif 
lBCaLi47. 

3.  Walker  t.  Sedffwick  (6  Oal.  193)  only  decides  that,  under  the  Praotioe 
kdL,  the  rule  requiring  the  Gonrt  to  find  its  oondnsions  of  law  and  fact  does 
not  upj^  to  eqtiitj  cases,  and  does  not  conflict  with  onr  decision  here.  But 
vsdonbtthai  case,  and  leaye  the  question  of  ovemiling  it  open.  Duffr, 
Mkr,  15  ObL  876. 

1  ne  court  may  iOa  wrlttsn  flnfflngi,  wbatiier  requested  or  not — 
Qojf  T.  Jfoss,  Oot.  T.  1867. 

6.  WlMn  IlikWng  not  neoaasaiy.— There  is  no  necessity  of  a  finding  as 
to  a  fiwt  admitted  bjr  the  pleadings.  A  finding  is  only  required  when  the 
aBsgstion  of  a  material  fact  in  the  complaint  is  controverted  by  the  answer 
to  as  to  raise  an  issue.    Svoift  t.  Mvygridg^,  8  Gal.  445. 

6.  Facte  aTctrred  in  the  complaint  and  not  denied  in  the  answer,  are  not 
leoiiired  to  be  found  by  the  Gonrt.    F6tt  t.  Fox,  25  Gal.  587. 

f .  When  a  judgment  is  rendered  on  the  pleadings,  the  Gonrt  need  not  make 
isnr  finding  of  faote.    Tbylor  t.  Palmer,  31  GaL  3&. 

8.  Findings  shoold  be  confined  to  facts  in  issne,  and  where  a  fact  is  ad- 
BQttad  by  tue  pleading  a  finding  is  whotty  nnsatory.  If  the  finding  is 
sgnoit  the  fisot  as  admitted,  it  will  not  be  nresnmea  that  erideooe  was  intro- 
oioed  to  contradict  the  admission  of  record.    JStime^  v.  Steams,  Oct.  T.  1867. 

9.  Maimfir  of  finding  faots.— The  findings  of  a  Gonrt  sitting  as  a  jtiry 
mf  refer  to  the  pleadings  for  the  Iscts  fonJiC  proTided  the  reference  is  snfiSr 
cfently  distinct,  and  the  facts  are  sni&oiently  stated  in  the  pleadings,  ifo- 
f  wea  y.  Johnson,  7  Gal.  258. 

10.  The  finding  of  the  Gomrt  may  refer  to  the  pleadings  As  for  instance^ 
it  voold  be  sufficient  to  find  that  the  promiesory  note,  mortgage,  or  other  in- 
■troBient,  set  forth  in  the  oomplaint,  was  executed  by  the  parties,  and  at  the 
tine  as  therein  alleged;  and  so  with  other  matters  allegeo^  which  are  estab- 
lidied  by  the  eyidence.  Bnt  in  all  snch  cases,  the  reference  should  be  dis- 
tbct  and  pointed,  so  as  to  leave  no  donbt  as  to  what  particnlar  UctB  are  in- 
tmaed.    &«e<s  y.  i>oyle,  19  GaL  101. 

11.  A  special  finding  on  the  question  of  fraud  should  be  always  taken  so  as  < 

4o  \m  a  distinct  from  the  mam  snbjeot  of  conbreyenqr.    Dams  y.  Bobinson,  )    ^ 

12.  Where  a  jury  is  waiyed,  and  the  cause  tried  by  ih»  Gourt,  the  Gourt 
dioold  find  the  facta,  and  not  merely  state  the  proofii.    Heredink  y.  HoUon^  16 

la.  The  findings  of  fact  shoold  {not  be  interblended  with  matter  of  axgo- 
mentor  the  oondnsions  of  law;  esM  should  be  embodied  in  a  separate  paper. 
Brymw.  Haunw,  28  OaL  288. 

14.  A  flndii^f;  should  consist  of  a  conmae,  distinot,  pointed,  and  separate 
■tatemeot  of  «Ksh  eesential  fact  established  by  the  eyidence,  in  the  proper 
.fwm,  without  any  of  the  testimony  bj  which  the  faota  are  proved,  followed 


? 
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by  a  iimilar  statemeiit  of  the  oonclmionB  of  lav  drawn  tcom  the  fitds  flat 
fonnd.  An  opinioa  is  not  a  finding.  The  latter  forms  a  part  of  the  judgmeot 
roll;  the  fonner  does  not.    Hidden  y,  Jordan,  28  Cal.  901. 

16.  The  iindinflB  of  the  Conrt  should  be  concise  and  pointed,  stetemeot  of 
the  several  facts  fonnd,  followed  by  the  oondusions  of  law,  without  any  mix- 
tnre  of  aignment,  or  the  evidenoe  from  whioh  the  flscts  are  found.  Jomt  % 
JBUKk,  SO  Cal.  227. 

16.  A  finding  that  hay,  alleged  to  have  been  conrertod  by  defendant  to  his 
own  nse,  was  worth  twenty  dollars  per  ton,  without  also  finding  the  muaber 
of  tons  converted,  doea  not  entitle  the  plaintiff  to  a  jadgmeni.  Troy  ▼.  Clarh, 
80  Oal.  419. 

17.  Neither  the  opinion  of  the  Court  nor  the  evidence  form  anr  natt  of  fbe 
findings  of  facts,  aUfaou^  incorporated  tfaerem  by  the  Court,  ui  looldiig  St 
the  findings,  the  Court  will  only  oonwider  the  ultimate  facts  iovnd.  Jmnm  t. 
miHama,  31  Cal.  21L 

18.  The  reasons  given  by  a  Jud^  in  Ms  findings  are  no  part  of  the  j 
ment.    The  point  decided  is  the  thing  fixed  by  the  judgment.    Burke  v.  Ti 
2i£)untam  Water  Co.,  12CaL  403. 

19.  Tlie  best  pniotloe  oonoemiiig  flnOfng. 

20.  It  is  the  better  practice  for  the  Court  to  find  upon  the  facts  upon  which 
each  party  relies  on  the  ground  of  title.    MorriU  v.  Chapman^  O.  T.  1867. 

21.  The  Court  should  first  ask  counsel  on  both  sides  if  they  danra  findii^; 
and  if  they  do,  reserve  its  judgment  and  direct  each  side  to  prepare  and  Bd>- 
mit  such  questions  of  fsct  as  they  desire  to  have  found.  This  being  done,  ths 
Court  should  answer  from  the  evidence  every  question  submitted,  and  theiL 
having  first  determined  and  settled  aU  the  facts,  pronounce  its  judgmsntk  and 
not  b^ore.  If  exceptions  have  been  taken  to  the  rulings  of  the  Cooit,  apoi 
demuners  to  evidence,  they  can  be  embodied  in  bills  of  exception,  and 
brought  up  for  review  in  that  form.  If,  however,  the  practice  of  first  an- 
nouncing the  judgment  and  preparing  the  findings  afterwards  ia  followed,  the 
Court  ought  to  dbect  the  losing  pwiy  to  draw  the  findinga.  Jhtolabuqf  v, 
Maurqfff  0.  T.  1867. 

22.  A  party  requbring  a  finding  as  to  any  fact  in  Issue,  should  spedfjr  ths 
point  upon  which  he  desires  a  finding,  without  dictating  how  the  fact  should 
befound.    JKUIer  v.  iStaen,  SO CaL  402. 

28.  Sni&olo&oy,  test  oi— -The  true  test  of  the  snffldency  of  the  findbgi 
of  a  Court  is  this:  Would  they  answer  if  presented  by  a  jury  in  the  farm  of 
A  special  verdict.    Id, 

24.  Sni&oisiit  fliWltngs.— IHiere,  on  suit  against  defendants  aa  memben  of 
a  quarta  comnany,  one  defendantpleads  that  he  was  not  a  member  of  ths 
company,  ana  the  finding  of  the  Court  is  that  the  allegations  of  the  coa^ 
plaint  are  true,  and  that  said  defendant  was  a  member  ox  the  company  as  to 
plaintiiF  Park,  the  finding  supports  a  judgment  for  plaintiff.  Parhe  v.  IRsd^ 
14.  Cal.  416. 

26.  In  suit  on  a  note  and  mortgage — the  answer  not  denying  the  exeeatkn 
thereof —the  decree  recited,  among  other  things,  that  the  Court  had  duly  eoBf 
sidered  the  premises,  and  that  '*  it  appears  ttSm  the  note  and  mortgage  sued 
upon,  that  &ere  was  due  plaintiff  at  the  date  of  the  commencement  of  this 
suit,  for  principal  and  intcMt  upon  the  debt  and  mortgam  mentioned  and 
set  forth  in  the  complaint,  the  sum  of  $2,000;"  it  is  ordered,  etc. :  Jield,  thst 
this  constitutes  a  suJAdent  finding  of  facts  to  snppoitthe  deereo  amounting 
as  it  does,  to  an  indirect  finding  of  the  substsentiaf  matteta  in  Uie  complaint»  to 
wit:  the  execution  and  delivery  of  tiie  note  and  mortgage.  Moime$  v.  Wtd, 
17  Cal.  623. 

26.  In  an  action  of  ejectment  sffsinst  two  persons,  where  one  of  the  delifiDd- 
ants  had  previously  surrendered  the  possession  of  the  prsmisee  to  his  oo* 
defendant^  this  fact  is  suflleient  to  support  the  finding  of  tne  Court,  that  the 
possession  was  in  one  and  not  in  the  other.  Burk9  t.  ItaNe  JfbimMi  ffatr 
Vo.,  12  Cal.  403. 

27.  PliWIIngit  whan  oannot  be  6f&hott79. 
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W.  If  tibe  fIndhigB  of  fheGonrt  oover  all  Che  iasaM  inAde  }ay  the  pleadiiiffs, 
iiBf  eaniiofc  be  defeotiTe.  Matters  of  eyidenoe  slxotild  not  be  inoladed  in  tne 
in&igB.    JSfoe  T.  Buheqp,  Oct.  T.  1867. 

S9.  Ftndliieii  ImmatailBl  to  tto  deotaloiL 

9(K*  Alleged  erron  in  *r%Ainffi  of  fiict  will  not  be  considered,  where  the  find- 
bafliemselTee  are  inunafterial  to  the  decision.  Gloehenbaum  r,  Pieraon,  22 
0S.IGO. 

SI.  Pieaomptiona  tn  favor  of  findbiga.— THiere  the  record  shows  that  all 
Am  etidenoe  introdneedon  the  trial  is  not  embodied  in  the  statement,  the 
msumntion  is  that  the  findings  and  Judgment  of  the  Ck>nrt  below  are  war- 
nntedby  the  evidence,  althoi]i;h  the  statement  contains  no  evidence  npon 
ilich  to  base  snoh  ihidtngs  and  judgment     Owen  t.  Morion  d  cUs.,  24  Gal. 

J77. 

32.  If  the  findings  of  a  fact  are  defective,  and  no  excepftion  is  taken,  ttie     . 
pnromption  is  that  the  Court  passed  on  the  point  not  found,  and  decided  it    ^ 
pnpoljupon  evidence  applicable  thereto.    Henry  v.  Everts,  80  Gal.  425. 

33^  If  the  findings  of  i^  are  defective,  the  presumntion  is  that  proof  was 
iMde  at  the  trial  In  rtlatlon  to  tiie  defective  matter,  and  the  judgment  will  not    » 
he  rarened,  unless  the  findings  are  excepted  to.    JeiOcins  v.  JPHnJb,  30  Gal.  686. 

M.  If  the  Court  does  not  draw  up  a  written  finding  of  all  the  facts  nut  in 
ine,  and  no  exception  is  taken  for  want  of  a  finding,  the  presumption  is  that    1-^ 
tee  bets  neceasarf  to  sustain  the  judgment,  and  not  contained  in  the  find- 
ie&  were  found  by  the  Court    James  v.  WUliamf,  81  Gal.  211. 

3S.  Where  the  Court  finds  rimply  that  the  defendant  was  in  possession  at  the  ^    I 

dile  ot  the  action,  and  that  he  wrongfiilly  withheld  the  possession  of  the  same  y  if   ^ 
tan  the  plaintiff,  in  the  absence  of  anj  finding  or  admission  to  the  efl^t  that  ^ 
the  property  was  held  adversely,  it  must  be  presumed  at  least  in  fitvor  of  the 
Jndgneat  that  tids  holding  was  in  subordination  to  the  legal  title.    Sharp  v. 
Jh^gnat,  Oct  T.  1867.  .  .       ,  . 

96.  Where  there  is  no  foct  stated  in  the  finding  respecting  the  defendant's         .    (^J, 
d^  of  title,  it  will  be  presumed  that  the  Court  found  the  title  to  the  premises,   'b  M 
h  fte  plaintiff,  and  that  he  was  entitied  to  the  possession.    It  is  the  better  prac-  . 
fieefor  the  Court  to  find  upon  the  facts  upon  which  each  party  relies  as  the- '' 
gmrnd  of  title.    MorrUl  v.  ChapnuMj  Oct  T.  1867. 

S7.  Where  the  findings  are  silent  as  to  the  material  pohito  necessary  to  sup- 
port the  judgment  and  no  effort  is  made  to  correct  them,  the  Supreme  Court  wUl 
pmome,  in  aid  of  the  judgment,  that  the  necessarv  facts  were  proved,  unless 
the  eontniy  appear.    AOteam  v.  Poppe,  April  T.  1868. 

98.  Praauuiptkwa,  wtiere  iSbaan  to  no  findbif. 

19.  When  tiiere  are  no  findings  of  liMstin  an  action  tried  by  the  Court,  all 
the  ianies  of  foet  raised  by  the  answer  are  deemed  to  have  been  found  in 
km  of  the  party  who  reoovered  judgment    Buekoui  v.  8w{ft,  27  Cal.  434. 

K).  ▲  apeoifio  mntft  control  a  general  flndinc^.— If  a  discrepancy  existe 
tetmea  a  general  finding  and  the  more  specific  flndinn  of  particular  facto, 
fteipedflo  «^i^<«e*  ^^^  control.    Hidden  v.  Jordan,  28  Cal.  301. 

4L  Oonalniotkm  of  findings.— The  findings  of  ,a  Court  cannot  be  alto- 
Miiflr  detached  firom  each  other  and  considered  sepazately.  If  a  particular 
Migbe  dmibtful  or  obscure,  reference  may  be  had  to  ttie  others  to  ascer- 
Mathe  tme  meaning.    MiOard  v.  MUhawan,  37  Cal.  141. 

fi.  In  an  action  to  recover  judgment  against  a  municipal  corporation  for 
^vk  dooe  by  rWt>tiir  on  contracts,  and  warranto  issued  therefor,  and  also 
far  other  wananta  pnitihaaed  by  phdntiff  issued  to  other  parties,  ii  the  Court 
fade  as  a  fhet  thai  the  warranto  issued  to  plaintiff  were  issoed  after  the  ao- 
eoubi  voder  the  contract  wore  audited,  and  were  issued  in  consideration 
ttonof;  this  amonnto  to  a  finding  that  the  warranto  were  drawn  ^or  the 
ttoQBt  doe  on  the  contraoto.    JrgmJti  v.  CUbyofSan  JFVoncisoo,  30  Cal.  i68. 

tf  .  Where  tiiere  are  several  findmgs  of  foot,  and  a  question  arises  as  to  the 
•omtmotion,  they  must  be  read  together  for  the  purpose  of  ascertaining  the 
indss  ihade  of  meaning  int^ndfKC    iTitn^ott  v.  JjoHmaSt  81  Gal.  154. 
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44.  A  Stipulation  eoDtrels  a  finding:— l¥1iere  parties  stipnlafee  m  to  « 
fiMi,  and  the  finding  ditfen  from  the  stipulation,  the  latter  must  give  way  tn 
the  former.    Corpenifier  ▼.  SmaU,  Oct.  T.  1866. 

45.  The  parties  stipulated  that  the  eridsnoe  should  be  tsken  hy  a  lefiBoa^ 
and  the  oause  tried  before  the  Court  on  the  eyidenoe.  The  Court,  Instead  ef 
finding  the  facts  from  the  eyidenoe,  found  the  allegations  of  the  third  couBt- 
correct,  because  not  denied.  Held,  that  this  was  eiror,  and  that  the  Court 
should  haye  remrded  the  aUeflntions  of  the  third  count  as  denied,  and  foud 
the  facts  from  U&e  eyidence.    KoUeman  y.  Baj/Rs,  28  CsL  808. 

46.  What  questlona  will  be  conaidorad  in  tiha  aopcema  oourt.— "WheM 
there  is  a  discrepanov  between  the  finding  of  facts  fuid  the  judgment,  ttdi 
Court  may,  on  appeal,  order  the  proper  modification  of  the  juc^g^neot;  brit 
where  the  judgment  is  in  harmonj  with  the  pleadings  and  the  finding  of  fiwta^ 


and  is  erroneous  by  reason  of  a  yarisBea  between  the  finding  and  ue  ptoiC 
the  Supreme  Court  will  not  modify  the  judgment  to  suit  the  proof.  Chrk  f • 
Evber,  20  Cal.  196. 

47.  If  the  findings  of  fact  of  the  Oourt  below  are  defeeim^  and  no  dbjee&m 
is  taken  to  them  on  Ihat  ground  in  the  Court  below,  the  obieotaon  esimot  ba 
xaiaed  in  the  Supreme  Court.    Hurlbwrt  y.  Jones,  26  CaL  227. 

^.  If  illegal  testimony  is  admitted  by  the  Court  below,  and  the  appelfala 
Court  cannot  determine  whether  the  finding  of  the  Court  below  was  baaed 
on  this  or  other  testimony  in  this  case,  the  judgment  will  be  reyetsed.  Bof 
y.  Duane,  27  Cal.  568. 

49.  An  objection  that  the  finding  is  qualified  by  the  words,  "  as  to  plaintiff 
Park,'*  and  that  the  facts  showing  this  relation  to  him  ought  to  haye  been 
idund,  should  haye  been  taken  below,  and  cannot  be  raised  for  Uie  firrt  time 
on  appeal.    Fark  y.  Hinds,  14  Cal.  415. 

60.  If  the  findings  of  fact  follow  the  issues  raiaed  by  the  pleading,  and  a 
demurrer  would  not  be  anstained  to  the  complaint,  the  judgment  will  not  be 
axrested  upon  the  findings.    MiBard  y.  HaihdvoQy,  27  Cal.  140. 

51.  If  in  an  action  to  reooyer  lands,  the  Couft  finds  danu^es  bat  gives 
judgment  for  possession  without  damages,  and  pUdntifT  appeals  from  that 
part  of  the  judgment  refusing  damages,  and  the  defendant  appeals  firom  the 
order,  denying  a  new  trial,  we  appellate  Court  may  yacate  the  findinga  as 
to  the  damages  if  not  justified  by  the  eyidenoe.  CarpenHer  y.  OanUner,  89 
Cal.  160. 

52.  Defects  in  the  finding  of  facts  cannot  be  relied  on  as  a  ground  for  a 
reyersal  of  the  judgment,  imless  the  findings  were  excepted  to  on  that  groond. 
Vrog  y.  Clarke,  30  Cal.  419. 

53.  The  only  question  that  can  be  raised  in  the  appellate  Court  upon  Aa 
findings,  if  no  exception  is  taken  to  them,  is,  are  they  oonsisteut  witii  the 
judgment?    James  y.  Wmams,  81  Cal.  211. 

64.  The  finding  of  a  Court,  like  a  special  yetdiet  of  a  jury,  must,  taken  in 
connection  with  the  pleadinga,  support  ^e  judgment.  Swift  y.  Muygndgtt 
8  Cal.  445. 

55.  If  a  finding  of  facts  is  inconsistent  with  the  judgment,  it  is  fittal  to  ^ 
judgment  without  an  exception  being  taken  in  the  Court  below.  JMOStf* 
Ban  Frandsoo,  28  Cal.  591. 

56.  A  finding  of  facts  by  a  referee  that  an  alleged  judgment  move  than  fife 
yeais  old  was  properly  entered,  and  is  a  good  and  yalid  judgment^  does  afit 
support  a  judgment  reported  by  him,  that  the  plB]niii&  haye  exeootion  <n 
the  judgment.    Sclamon  y.  ifa^iiire,  29  Oal.  227. 

57.  Where  the  declaration  was  upon  a  note,  and  there  was  but  one  cosn^ 
and  the  Court  found  that  the  note  waa  neyer  giyen,  but  that  the  indebtedneie 
of  delendaat  to  plaintiff  was  for  merchandise  soUU  EM,  that  the  finding  was 
against  the  ayermeat,  and  could  not  support  this  judgmani  Xeiois  y ,  Jfya^  * 
&L  475. 

58.  Fbidlng  of  fact  to  be  reviiswad,  par^  moat  move  fiar  a  iw^ 

tzlaL— -The  findings  of  fact  in  the  Court  below  will  not  be  reyiewed  on  *^f^ 
unless  there  was  a  motion  for  a  new  trial;  and  this,  whether  the  case  he  in 
equity  or  at  law,  tried  by  a  jury  or  by  the  Court.  Ga^iardo  y.  BoberB^  18 
Cal.  894. 


371'  ixronr€K9«  [§  180 

.<9,Xli»8ailnB0€h>iirtirffl  noifttviewtheil&dii^  of  the  Ooartbelowln 
m  •qnify  OAiue  iq»aii  a  question  of  fiiKst,  if  the  party  objecting  to  the  finding 
and  Bppeeliiig  does  not  more  for  e  new  trial,  and  appeal  from  the  oi4er  over- 
iiilii«th0iBOlioii.    D^Nitfy  T.  Siapltf4}Pd,  19Gal.  302;  IMa  v.Mar^U.  474. 

KL  When  the  finding  is  against  the  eviidenee,  eonnael  should  more  for  a  neit  ,  „  ^  j/ 
tiil,ifheiraQ)lBtheevidsnoezeTi0wed.    iStoe  ▼.  Insfeeep,  Oct  T.  1867.   3U(^^^  ^^^-^ 

.  8L  When  n  party  thinks  any  finding  is  contrary  to  or  nnsapported  by  the 
eridsBoe,  he  mnst  make  that  a  ground  of  motion  for  a  new  triaL    He  cannot 
afsflhiniseif  of  the  alleged  ermr  in  aay  other  manner.    Exeeptiona  to  eondur     ^ 
■onsof  law  are  of  no  Taine.    Oowng  y%  Rogtn,  Jan.  T.  1868.     ^//CenC  Ct^q 

O.  Judgmffnt  ^wlll  not  be  revenad  for  want  of  a  llndlng  or  for  a 

ilifcritlin  finaing.— Prerions  to  the  Act  of  1861,  findings  were  reomred  to 
anpoKt  the  ^dgment,  bat  nn^er  that  Act  and  Section  180,  as  amendea  in  1866» 
vnm  there  is  no  exception  on  the  gronnd  that  the  finding  is  defectiTC  or  want- 
ing, it  is  only  requisite  tiiat  the  finding  shall  not  be  repugnant  to  or  inconsisi- 
tat  with  the  judgment    Btasn  t.  Disoii,  Oct  T.  1867. 

n  A  judgment  rendered  in  an  action  tried  by  the  Court,  witiiout  a  jorr, 
•fter  the  first  day  of  July,  1861,  will  not  be  reversed  for  want  of  a  finding  of  the 
fteti,  uikss  exceptions  be  made  in  the  Court  below  to  the  want  of  a  finding. 
CMb  f .  D0  Xa  Qwrra  «( at,  ^  CaL  241. 

M.  A  judgment  rendered  in  an  action  tried  by  the  Court,  without  a  jury,  will 
Mtbe  rerened  for  a  defective  finding  of  facts,  unless  excentions  are  taken  in 
the  Court  below  tp  the  defective  finding,  particularly  specifying  the  defect,  and 
the  bin  of  exceptions  is  settied  by  tiie  Judge,  as  in  other  cases.  "Wwmt  v.  BxA- 
MM,  24  Cal.  228. 

€5.  If  the  answer  sets  up  a  counter  claim,  and  the  Court  find  that  the  defend- 
ast  uitroduced  no  evidence  as  to  the  counter  claim,  the  finding  is  defective;  but,  if 
the  evidence  is  all  before  the  appellate  Court,  and  it  appears  that  no  testimony 
WM  htroduoed  by  either  per^  as  to  the  eounter  claim,  the  judgment  will  not 
be  levereed  on  aeoount  of  the  defective  finding.    Sckro^/er  v.  Johna^  27  Cal.  281. 

M.  If  the  findings  of  the  Court  are  deficient,  the  appellant  must  except  to 
for  that  reason,  or  the  presumption  will  be  that  the  facts  not  found  war- 


aated  fte  judfl:m<int    Brjfm  v.  JfoMme,  28  Cal.  238. 

(7.  Where  the  findings  in  a  case  tried  by  the  Court  do  not  oontain  all  the 
tMli  neeeauay  to  be  proven  in  order  to  entiUe  the  wevailina  party  to  a  judg- 
nent^  it  will  not  be  reversed  on  appeal  unless  the  Court  below  has,  after  the 
Met  has  been  pointed  out,  iSsiled  or  refused  to  make  the  reqmred  finding, 
nd  an  exception  has  been  taken  thereto.    LycM  v.  Ltkmback,  29  Cal.  199. 

C8.  If  the  Court  makes  a  finding  of  facts  upon  some  of  the  issues,  and  the 
JgHlant  nei^Mr  exoepta  to  it  aa  aefeotive,  nor  moves  for  a  new  trial,  he  can- 
setstfesck  the  finding  either  on  the  g^und  that  it  does  not  find  all  the  &cts 
ia  isnie,  oris  nnsapported  by  the  evidenoe.    Qr^m  v.  Clwrk^  31  CaL  691. 

.  0«  Hnflingii  baaad  on  aflmlsaiana  r-The  finding  of  a  jury  based  upon  an 
adadstion  of  the  parties  by  the  pleadings  or  otiierwise,  is  not  less  an  aasesa- 
Mut  of  damages  than  if  the  finding  were  made  upon  oonfliotuig  evidence. 
& 

70.  AflMawita  oannot  be  naed  in  aid  of  a  finding.— The  findings  are  the 
«l7  method  by  whidi  the  dedsion  of  the  Cour^  on  a  oruesticNi  cm  flust,  can' 
beasde  manifest  It  is  not  eompetent  to  establish  by  affidavit,  the  action  of 
the  Court  in  respect  to  its  decision  on  a  question  of  fact.  SatncktM  v.  IfoifaAon, 
AsrilT.1988. 


71.  AMnftnmitof  flniUngi  -flee  )  68,  noieHo.  183L 

72.  Qanflni|]^<— A  hvy  was  waived  by  the  parties,  and  the  eaae  sobmltted 
to  the  Court ;  &e  trial  made  some  progress,  when,  on  motion  of  plaintiffs 
•Money,  the  case  was  referred,  "  to  ascertain  the  damages  sustained  by  plain- 
tift"  EM^  the  ease  having  been  submitted  to  the  Court,  it  was  the  duty  of 
^  Court  to  find  upon  the  facts  adduced  by  the  parties,  and  not  the  facts  pre- 
■itedfai  a  referee's  report    GeeeeJba  v.  Atmnon,  2  Cal.  617. 


§§  181*^2]  EBFiEBNCB.  SIS 

73.  The  finding  of  a  Omni,  like  the  TttdM  of  a  Jnrjr,  i«  a  matter  of  xeeari, 
and  copies  thereof  may  be  raffidentiy  anthenlwated  bj  the  oevttteate  of  the 
Clerk.    Reynolds  ▼.  Sarria,  8  Gal.  617. 

74.  In  ejectment  against  seTwal  defendants  ooenpjing  differani  pottioBS  of 
the  land  soed  for,  some  of  whom  answer  and  others  make  daliBalt*  and  none 
appearing  on  the  trial,  the  Ck>Qrt  may  make  a  general  finding  «id  enters 
Jcnnt  radment  against  all  the  defendants  for  possession  of  the  huid  and  eoiti. 
lAck  Y.atockdale,  18  GaL  219. 

76.  As  the  finding  in  this  caso—ejectment  with  an  eqnitslile  defense  im- 
perfectly set  up,  tried  by  the  Court— do  not  strictly  flna  sneh  UmIs  as  skew 
defendant's  eqiUty  as  against  plaintiff's  claim,  the  judgment  for  plaintiff  ii 
affirmed.    Mtador  y.  ParaoTis,  19  Cal.  294. 

76.  If,  in  an  action  to  reooyer  lands,  the  Conrt  finds  damages,  bat  gfTW 
judgment  for  possession  without  damages,  and  the  plaintiff  appeals  from  that 
part  of  the  judgment  ref uidng  dami^es,  and  the  defendant  appeals  from  tha 
order  denying  a  new  trial,  the  appellate  Court  may  vacate  the  findings  as  to 
the  damages  if  not  justified  by  the  eridence.  CarpeniUr  t.  Oardina;  S9  GiL 
160. 

§  181.  Reference  may  be  orderedy  when, 

Od  a  judgment  upon  an  issue  of  law,  if  the  taking  of  an 
account  be  necessary  to  enable  the  Court  to  complete  tbe 
judgment,  a  reference  may  be  ordered. 


TITLE   XVIL 
ChaptSb  VI. — OfreferenceSy  and  trial  hy  referees. 

SionoK  182.    Beferenee  ordered  upon  agreement  of  parties,  in  what 


183.  Beferenoe  ordered  on  motion,  in  what 

184.  Number  of  referees,  qualifications,  eto. 

185.  Either  party  may  object,  grounds  of  objeotioB. 

186.  Obiections,  how  disposed  of. 

187.  Beferees  to  report  within  ten  days,  effect  of,  how  ex* 

oepted  to,  etc. 

§  182.  ^Reference  ordered  upon  agfreemad  of  parties^  m  what 
cases. 

A  reference  may  be  ordered  upon  the  agreement  of  the 
parties  filed  with  the  clerk,  or  entered  in  the  minutes : 

J^si — ^To  try  any  or  all  of  the  issues  in  an  action  or  pro- 
ceeding, whether  of  fact  or  of  law,  and  to  report  a  fiodmg 
and  judgment  thereon: 

Second — ^To  ascertain  a  fact  necessary  to  enable  the  Oonrt 
to  proceed  and  determine  a  case. 

^  Amended  1866,  846. 


ST8  BBVBBIEBKCB.  [§  18S 

1.  Oldnr  of  ooort  1b  neoeMaiy*— An  order  of  Cout  is  necesflary  to  eon* 
fitate  a  nteeaoe  «iiider  tl^e  CkMie,  an4  no  referenee  wonll  be  good,  t»  snoii^ 
iridkont  an  order.     Hedep  ▼.  CUy  of  San  Franeisoo,  4  Cal.  2. 

1  An  Older  of  reference  eannot  go  beyond  the  pleadings  of  tiie  partieB. 
Aw«9V  ▼.  CAbooIim-,  9  Cal.^63. 

1  A  reference  or  arbitration,  in  which  there  is  no  order  of  Court  or  agreer 
flMnt  filed  mfli  the  elerk  or  entered  on  the  minutes,  is  a  iirohintaxy  'WiUb." 
diawal  of  the  case  firom  the  jurisdiction  of  the  Go^irt,  hr  which  it  loses  all 
eootnd  orer  the  ease,  and  has  no  authority  to  eiit^  Judgment  upon  tlid 
flaffiug,  except  by  consent  of  parties.  He92^  y.  Cikf  qf  San  Fraw^M> 
4Csl.  S. 


4.  ffeisffwnnii  by  ooosinst-^llie  oonsjBnt  of  a  party  to  an  order  of  refai^ 
SMS  nmsi  be  in  wzilang,  or  entered  on  the  minutes.  SmUh  y.  PoUookt  9 
CsL9a. 

5.  An  order  of  reference  cannot  be  made  without  the  consent  of  the  adyerse 
pntj.    Senham  y.  Botae,  S  Gal.  261.. 

6.  Where  an  entry  on  the  minutes  recites  that  ^'  the  parties  came  by  tJieir 
attorneys,  and  defendant,  by  his  attorney,  moyed  tbe  Oourt  tfliat  the  cause  be 
raforrea:"  AM,  that  soeh  a  retoence  was  made  on  the  app^lant's  motion, 
and  in  one  of  the  modes  prescribed  by  law,  **  by  oral  consent,  in  open  Court, 
e&terad  on  the  minutes."    MaUa  y.  FtsAar,  3  Cal.  S6& 

7.  A  stipulation  to  leto  the  ^idiole  matter,  is  a  waiyev  of  any  objection  that 
Iha  mo^n  for  a  naw  trial  and  to  set  aside  tlie  award  was  not  made  within  the 
ftatute  time.    Aslep  y.  CUffitfSan  Fftmsiaeo,  4  Cal.  8. 

8.  The  whole  issue  in  diyorce  cases  cannot,  eyen  by  stipulation  of  pariies, 
barefened;  and  where  a  reference  is  had,  the  refearee  cannot  uass  upon  the 
testimony.  If  ha  make  any  statement  or  finding  of  facts,  the  CS)urt  is  obliged 
to  disBegaxd  it,  and  baae  its*  decree  only  upon  the  legal  teetimcmy  taken. 
AiJber  y.  JSoJfcer,  10  Cal.  527. 

9.  The  Court  has  no  power,  without  the  consent  of  the  paities,  to  order  a 
BelBveuee  for  tiie  trial  of  any  other  issue  of  flact  than  that  inyo|yed  in  tl^ 
eEaonnation  of  an  account  in  an  equity  case.  WiUiamg  y.  BenUm,  84 
CaL4S5. 

10.  The  Const  has  no  power,  when  either  of  ths  parties  ob}eet,  to  ordtfr  a 
reference  with  directions  to  the  referee  to  report  a  judgment.    Id.  ■ 

IL  Equity  •oitB  may  bp  r9ferTo4  without  usooiiont— The  Court  may 
erder  a  reference  in  equity  cases  without  consent  of  parties.  Smith  y.  Movant 
4Cal.  7.    See  SM  y.  8aim4er$,  B  0^  2B6,  wd  Bvrn/ym  y.  J^owe,  i  Cal.  2^1. 

18.  Statatu  I*  in  aiA  of  tlio  oommoa  law.— Cur  statute  concerning 
Hktmm  is  in  idd  of  the  common  law  remedy  by  arbitration,  aud  does  not  alter 
iti  principles.    J);8on  y.  WMi$y  2.  Cal.  122. 

See  (hrther,  t§  183,  187,  and  wyte. 

§  183.  Reference  ordered  on  moiwnyin  tpkcU  aaees. 

When  tha  parties  do  not  consent,  the  Oonrt  may,  upon  the 
application  of  either,  or'  of  its  own  motion,  direct  a  reference 
in  the  following  cases  : 

Ist.  When  the  trial  of  an  issue  of  &Gt  requires  the  exami- 
nation of  a  long  account  on  either  side ;  in  which  case  the 
referees  may  be  directed  to  hoar  and  decide  the  whele  issue, 
or  report  upon  any  specific  question  effect  invol^red  therein: 

2d.  When  the  taking  of  an  account  is  necessary  for  the 
infoimation  of  the  Oourt  before  judgment,  or  for  carrying  a 
judgment  or  oi^r  intp  ^qqU 
is 
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8d.  When  a  question  of  fact,  other  than  upon  the  plead- 
ings, arises  upon  motion  or  otherwise,  in  any  stage  of  the 
action;  or, 

4th«  When  it  is  necessary  for  the  information  of  the  Gotirt 
in  a  special  proceeding. 

1.  Onr  statate^  as  to  referring  oues,  appliee  Boleijr  to  equity  cansei.  The 
right  of  trial  bj  jury  in  all  common  law  actions  is  secured  hj  the  CkiosUtiUioa 
of  this  State.    6HmT.  ^{>fris,  19  Cal.140. 

2.  A  Court  has  not  power  to  send  an  ordinwry  soit  at  law  to  a  referee  for  trial 
against  the  objection  of  either  party ;  and  this,  whether  tiie  soit  requires  the 
examination  of  a  long  account  or  not  And  a  statute  authorizing  a  refereaee 
in  such  case  would  be  unconstitutional.    IcL 

3.  In  an  action  of  law,  the  necessity  of  taUng  a  long  aocoiint  will  not 
authorise  the  Gourt  to  z«fer  the  case  witnout  the  consent  of  parties.    i(i 

4.  And  eren  if  one  of  the  parties  subsequently  waiyed  his  objection  to  ths 
xeference,  that  will  not  be  sufficient.    Id. 

6.  The  Court  may  ordflr  a  referenoe  to  aseertain  the  damages  sustsined  1^ 
reason  of  an  injunction  issued  without  a  cause.    HusaeU  ▼.  JsUioU,  S  OsL  9i6. 

6.  Action,  for  balance  of  an  account.  Defense,  payment  1^  a  pconisMcy 
note.  Beplication,  that  the  plaintiff  was  induced  to  receiye  the  note  by  means 
of  fraudulent  representsitions.  Seid,  that  the  case  was  not*  referaue  under 
the  statute,  without  the  written  consent  of  both  parties,  tieanum  t.  iAriom, 
ICal.  336. 

7.  In  an  eauity  case,  where  the  trial  of  an  issue  offset  is  inToWed,  reqniiing 
the  examinaaon  of  a  Ions  account  on  either  side,  the  Court  may  order  a  refer- 
ence, with  directions  to  ue  referee  to  report  upon  the  acoount,  or  any  issoe  of 
ftust  xnTolTed  in  the  account.     WUHams  y.  BerUon,  94  Cal.  4a& 

8.  In  an  action  to  disscdye  a  partnership  and  obtain  a  settlement  of  Am 
partnership  accounts,  the  Court  has  power  to  order  a  reference  for  the  trisl  of 
aU  the  issues  of  fisct  relatm^  to  the  condition  of  the  partnership  aoeounti; 
but  it  has  no  power,  if  objection  is  made,  to  order  a  reference  of  the  trisl  of 
any  other  issue  or  issues  in  the  case,  nor  to  direot  the  referee  to  report  ajodg- 
ment.    Id, 

9.  When  the  taking  of  an  account  is  required,  it  is  In  thi»  ^Uscretion  of  the 
Court  to  take  an  account,  or  to  refer  it  to  a  commissioner  or  referee  to  state  it 
Hidden  y.  Jordon,  28  Cal.  301. 

10.  If  the  commissioner,  to  whom  a  ease  has  been  referred  to  take  an  aooonat, 
commits  an  error  at  the  threshold  which  unsetties  the  account,  the  Court  is  not 
bound  to  go  oyer  the  account  and  correct  the  errmr,  but  may  set  aside  theie^ 
and  agidn  refer  the  case.  Hidden  y.  Jordan^  32  Cal.  397.  [See  same  case^  28 
CaL  301.] 

§  184.  ^Xfumber  of  referees^  qual^mtims^  etc. 

A  reference  may  be  ordered  to  any  person  or  persons,  not 
exceeding  three,  agreed  upon  by  the  parties.  If  the  partiefl 
do  not  agree,  the  Court  or  Judge  shall  appoint  one  or  more 
referees,  not  exceeding  three,  who  reside  in  the  county  in 
which  the  action  or  proceeding  is  triable  and  against  whom 
there  is  no  togal  objection,  or  the  reference  may  be  made  to 
a  Court  commissioner  of  the  county  where  the  cause  is  pend- 
ing. 

lAnended  1866, 845.    See  f  529. 

§  185.  Mther  parh/  majf  objedt;  grounds  ofdgection. 


Srs  OBJBonoirB,  kivseebs.  [{§  186-47 

Either  party  may  object  to  the  appointmeBt  of  any  person 
as  referee,  on  one  or  more  of  the  following  grounds : 

Ist.  A  want  of  any  of  the  qualifications  prescribed  by  stat- 
ute to  render  a  person  competent  as  a  jnror : 

2d.  Consanguinity  or  affinity,  within  the  third  degree,  to 
either  party : 

3d.  Standing  in  the  relation  of  guardian  and  ward,  master 
aod  servant,  employer  and  clerk,  or  principal  and  agent  to 
either  party ;  or  being  a  member  of  the  family  of  either 
party ; .  or  a  partner  in  business  with  either  party ;  or  being 
secnrity  on  any  bond  or  obligation  for  either  party : 

4th.  Having  served  as  a  juror,  or  been  a  witness  on  any 
trial  between  the  same  parties  for  the  same  cause  of  action  : 

64h.  Interest  on  the  part  of  such  person  in  the  event  of 
the  action,  or  in  the  main  question  involved  in  the  action : 

6tb«  Having  formed  or  expressed  an  unqualified  opinion  or 
belief  as  to  the  merits  of  the  action : 

7th.  The  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party. 

1.  The  faet  that  the  refaree,  in  it^  pcooeedingii  sapplementarr  to  fizaoittioii, 
VM  the  derk  of  the  attaohing  oreditor,  is  nol  any  oonsiderabfe  eiddenoe  of 
fiEand,  when  the  limited  dutiea  of  tbo  referee  are  oonridered.  Aiamg  t. 
EaehtU,  7  Cal.  187. 

§  186*    Objections^  how  disposed  of. 

The  objections  taken  to  the  appointment  of  any  person  as 
referee  shall  be  heard  and  disposed  of  by  the  Oourt.  Affi« 
davits  may  be  read,  and  any  person  examined  as  a  witness, 
as  to  such  objections. 

§  187.  JReferees  to  report  nrithin  ten  days,  effect  of^  how  ex- 
ctptedto,  etc. 

The  referees  or  Commissioner  shall  report  their  fiidings  in 
writing  to  the  Ckmrt  within  ten  days  (or  wil&ia  sich  furtiker 
time  as  may  be  allowed  by  the  Oourt)  after  the  testimony 
shall  have  been  closed,  and  the  facts  found  and  conclusions  of 
law  shall  be  separately  stated  therein.  The*  finding  of  the 
referee  or  Commissioner  upon  the  whole  issua  shall  stand  as 
the  finding  of  the  Court,  and  upon  fiKng  of  the  finding  with 
the  Clerk  of  the  Court  judgment  may  be  entered  thoreoB:  in 
the  same  manner  as  if  the  action  had  been  tried  by  thi^  Cbvt. 
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The  finding  of  the  referees  or  Gommitttioner  may  be  excepted 
to  and  reviewed  in  like  manner  as  if  made  by  the  OonrL 
When  the  reference  i%  to  report  the  faets  the  finding  re* 
ported  shall  have  the  ^ect  of  a  special  Terdict. 

lAmmdoi  1806,  84& 

1.  "Ten  days"  dlreotOK7.--The  proyisUm  of  section  187  of  tto  TteottM 
Aet  as  to  the  time  ^thin  wkioh  a  referee  must  file  hk  reports  is  merely  dimo- 
tcvT.  A  lailtire  to  file  vithin  the  time  will  not  inTaHdate  the  report  or  the 
jvdc^nent  rendered  thereMi.    JBWer  v.  Xii«rM^  82  Osl.  471. 

2.  Reteeea*  powen  and  dutiM  oC  tEiat*-4Tnder  a  leferenoe  to  tqr  the 

iflsaes  and  report  a  jndgment,  the  referee  can  exerdse  all  the  powen  of  a 
Judge,  in  relation  to  the  trial  of  the  eaose  mkaeni.  to  him.  Ptehf  y.  Fftm^, 
90  Gal.  92. 

3.  Before^  have  no  power  to  allow  &e  parties  to  slter  the  pleadings  aftsr 
acasehasbeensafamlttedtothem.    2>6lai{iua  y.  JIfrrvyiesa,  2  Gel.  l95. 

4h  Bef ereea  should  exclude  items  harred  by  the  Statute  of  limitatioiiii  if 
6bjMited  to.    TdL 

6.  Where  a  reference  is  had  to  take  an  account,  It  is  within  the  disoiwlioa 
of  the  referees  to  open  the  case,  After  it  has  been  once  dosed,  for  the  par> 
pose  of  reoeiying  additional  testimony.  The  exercise  of  such  disoretieii,  «x« 
oept  in  case  of  gross  abuse^  will  not  be  lenewedonappeaL  Mdorsi/ouy.  PioeH 
10  Gal.  545. 

6.  The  trial  of  a  referee  should  be  conducted  in  the  same  manBer  asbefoNa 
Court,  and  the  evidence  should  be  embodied  in  a  bill  of  exceptions,  aod 
oertiiied  by  the  referee.    Cfoodfich  y.  CUpof  MarysviUe,  6  GaL  430. 

6.  Hearsay  and  ixfceleyaat  teatimoay  anoflald  be  excluded  hj  referees.  IkU 
Biva  y.  BerretfeM,  2  Gal.  195. 

8.  Where  a  referee  admits  the  testimony  of  a  witness  agalnat  the  ol^ection 
of  tiie  defendant,  such  testimony  cannot,  after  the  case  naa  been  submitted, 
be  thrown  out>  without  first  giyuig  to  tiie  adrerse  party  the  opportudfer  <« 
otherwise  supplying  the  excluded  testimony.    Mon^on  y.  Oooht,  d  OaL  416. 

9.  Reference  and  referae.~iL  reference  with  direciaons  to  the  ratees  to 
take  proofs  concerning  the  confession  of  a  judgment  by  ^e  defendant,  ssd 
the  judgment  roll  in  the  case,  and  whether  the  same  waa  filed  in  the  cM'a 
office,  and  k>  report  the  testimony,  with  a  finding  of  facts  and  a  judsment^ 
•does  not  submit  to  the  ruferee  the  queetton  as  to  what  amount,  if  any, »  ttiH 
unpaid  in  the  judgment.    Sohrnan  y .  Mdgfdrt^  29  GaL  227. 

10.  Duty  of  referea—- It  is  the  duty  of  a  referee  to  act  upon  the  qnestioni 
committed  to  him,  and  to  report  whatever  he  is  reqidred  to  report  by  me  ordtt 
under  which  he  acta    Hlhn  y.  Peckt  90  Gal.  280. 

11.  FlndingB  of  a  referee.— When  the  order  oT  a  reference  reipiixes  tbs 
referee  to  try  the  issnes,  and  report  his  finding  thereon,  the  referee  may  mte 
a  general  finding  upon  the  facts  put  in  issue,  stating  the  fects  aceormng  ie 
their  legal  effect.    Id.    8eepM<,  No.  43. 

12.  Report,  how,  when  and  tor  what;  set  afllde.--The  report  of  a 
referee  cannot  be  attacked,  except  for  error  or  mistake  of  law,  apparent  on  its 
face,  or  by  motion  for  new  trial  upon  exceptions  ti^en  at  tibe  tnai,  or  the  eri- 
dence  certified.    (ToodHc^  y.  Ci^  ^  ifefwoU^  5  Gal.  430. 

13.  If  the  order  of  reference  fails  to  &ect  a  return  of  the  eyidenoe  to  the 
Gourt,  the  party  objecting  to  the  repott  must  see  that  such  testimony  as  he 
relies  on  is  properly  certified.    Id, 

14.  Error  in  the  report  of  a  referee  ihust  be  taken  adyantage  of  by  written 
objections  to  entering  judgment  on  it,  or  by  motion  fer  a  new  tciaL  Fvi&r  T. 
BarKng,  2  Gal.  72;  M.  122. 

16.  When  the  alleged  error  consists   in  tiie  final  conclusion  of  law  <s 
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Mb  dnwn  from  the  teetimony,  and  the  evidence  is  ocortailed  to  the  Covrt 
Ij  the  referee,  the  proper  ooarae  n  to  moye  to  set  aside  the  report,  and  for  i^ 
aevftdaL    Granger  t.  ChewUier,  9  Otd.  dSZ. 

16.  A  referenoe  is  a  sabsiitatioa  for  a  ivay;  ^ad  a  judgment  should  be  had 
iqx>n  their  report  as  upon  a  Terdtot^  and  a  motion  to  set  aside  the  report  of 
referees  is  neoeesaiy  before  the  appellate  Court  be  reanired  to  examine  the 
leport^  and  set  the  same  aside.    tHsifef*  ▼.  5eineAe«,  1  Csl  48. 

17.  Judgment  is  entered  as  a  matter  of  oonrse  on  the  report  of  a  referee. 
tad  the  omy  mode  to  take  adTantage  of  error  is  to  move  to  set  tbe  judgment 
aide,  as  on  motion  for  a  new  trial.    Shan  t.  SmUh,  S  Cal.  407. 

18.  A  report  of  a  referee  ean  only  be  set  aside  on  aooouat  of  fraud,  gion 
emnr  of  law  or  ^Rct,  apparent  on  its  faoe.    Hsat^  y.  Heed,  %  Oal.  3d4. 

19.  Court  has  power  to  set  aside  report  of  referee,  and  ^prant  new  trial,  on 
{he  ground  that  the  evidence  before  the  referee  did  not  justify  his  decision* 
Cappe  V.  Brittofard,  19  Cal.  607. 

tk  A  Gourt  ean  interfBte  and  set  aside  the  report  of  ft  referee,  npon  the 
mne  ground  as  it  will  proceed  to  set  aside  the  verdiot  of  a  jury.  MoBmry  ▼• 
Jiwtv,  5  Cal.  9». 

21.  The  report  of  a  referee  npon  oonflictlnf  evidence  must  be  treated  in  Am 
Ugkl  of  a  verdict  of  a  jury,  and  will  not  be  disturbed  in  this  Court  upon  an 
ippeai  from  an  order  reifusmg  to  grant  a  new  trial  in  the  Court  below.  BUohie 
V.  Bradshaw,  5  Cal.  S29. 

SI  Though  a  plea  would  be  bad  upon  demurrer,  yet  if  no  olyection  be  taken 
St  the  time,  and  the  case  be  submitted  to  a  referee,  &e  defect  of  the  plea  is  uot 
nIBcieut  reason  to  set  aside  the  report.    BUcHie  v.  Davis,  6  Cal.  453. 

23.  If  there  be  no  exception  taken  to  the  rulhtg  of  a  referee,  and  the  rule  of 
hw  hy  which  he  arrived  at  his  conclusions  be  not  disclosed,  the  Court  cannot 
dSitorii  Ae  report^  and  an  order  granting  a  new  trial  ii^  such  case  will  be 
leversed.  Tmon  v.  WeOs,  2  CaL  130 ;  OrafMm  v.  OvM,  4  Id.  125.  But»  see 
£stte  Co.  V.  Morgan,  19  Id.  609. 

24.  When  a  case  is  referred  to  a  referee,  under  the  statute,  to  hear  and  deter- 
mine the  issues  of  i^t  and  of  law,  and  report  the  same  to  the  Court,  and  he 
nakee  hb  report,  wherein  no  errors  of  law  or  fact  occur,  and  no  exceptions  are 
taken,  the  Court  below  should  not  set  aidde  the  report  and  grant  a  new  trial. 
Qn/mmj.  Chdld,  4  Cal  126. 

25.  It  would  be  a  gross  abuse  of  diseretion  for  a  Conrt  to  set  aside  a  report  of 
a  referee,  correct  in  all  its  parte,  without  any  other  apparent  reason  tiian  the 
neie  voUtlon  of  the  Jndge.    Ooodriek  r,  C%  &f  JUsrysmOB,  6  Oal.  480. 

2$.  It  Is  error  Ibr  the  Oourt  to  set  aside  tlie  report  ef  a  referee,  upon  an  as* 
anfoation  of  testimony  which  was  not  properiy  before  it    Id. 

27.  The  Court  will  not  disturb  the  award  of  an  arbitrator  or  report  of  a  ref- 
ezee,  unices  the  error  complained  ofVwbether  of  law  or  flict,  appear  on  the  fact 
of  the  award  or  report.     Tvgon  v.  WdU,  2  CaL  122. 

28.  ff  there  be  no  ezoe^ons  embodied  in  the  leport,  showing  that  the  referee 
erred  in  feet,  aod  the  rule  of  law  bv  which  he  arrived  at  his  conohisions  be  not 
diselosed,  the  Court  cannot  disturb  the  report  ^  and  an  onler  granting  a  new 
trial  in  suoh  eaaea  will  be  ravened.  Id.  Bat,  see  JMie  (7o.  v.  Jlbrvcm,  19  CaL 
609. 

Hi  After  the  reaction  of  judgment  upon  a  report  of  referee,  the  Court  may 
sward  a  new  trial,  and  set  aside  the  report  for  any  reason  that  would  be  suflCh 
deal  to  set  aside  the  award  of  an  arbitrator,  and  fer  no  other.  J3eadUey  v.  Seed, 
2Csl.822. 

20.  The  provieions  of  te  Practlee  Act  relatfaig  to  new  trials  are  general,  an^ 
vest  IB  Courts  the  same  power  in  coses  tried  by  areferee  as  in  cases  tried  by  tha 
Court  itseli;  or  by  a  jury.    Ct^ppe  y.  Briszohiraf  19  Cal.  607. 

31.  But  when  the  alleged  error  consistB  in  the  final  conclusion  of  law  or  feet 
tewn  from  the  testimony,  and  tiie  evidence  Is  certified  to  the  Court  by  the  ref- 
iNft,  the  proper  course  is  to  move  to  set  aside  the  report  and  for  a  new  ttial. 
Bnitget  emd  Drimfd  v.  OhmxOkr,  9  Cid.  85a 

32.  Motion  to  aat  aaida.— The  time  within  which  a  notice  of  a  motion  must 
he  1^  to  set  aside  the  report  of  a  referee,  and  a  statement  be  prepared  for  that 
purpose,  is  regulated  by  section  one  hnnored  and  ninety-five. 
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88.  F^nre  to  appear  and  pixMecate  a  motfon  to  set  aside  tbe  report  of  a  ref- 
eree and  for  new  trial,  Is  an  abandonment  of  motion,  and  the  order  made  denr. 
W  the  moUon  for  sucii  fidlore  to  appear,  is  not  the  sabject  of  review  on  appeal- 
JfoAofiey  y.  TFibon,  16  GaL  43 :  Frank  ▼.  Doom,  15  Id.  303 :  Often  ▼.  Doaae, 
16  Id.  m. 

34.  Report  ohoiild  stat*  facta  found,  eta— The  report  of  a  referee,  like 
the  finding  of  a  report  should  slate  the  fitcts  found  and  the  oondiislons  of  law. 
Without  Sds,  the  parties  would  be  remediless,  and  their  rights  concluded,  in 
many  oases,  by  tiie  arbitrary  decision  of  a  refbree.  Lambert  ▼.  SmUk,  3  GaL  409. 
See  ttule  No.  ZXI«  for  Ban  Francisco  County.    Bee  afi(e,No.  11. 

36.  Gannot  file  an  amandad  report — A  referee  has  no  risht  to  bring  in 
and  file  an  amended  report,  and  tbe  case  must  be  reriewed  wim  reference  to 
the  original  report    Meadky  ▼.  Seed,  t  Cal.  324. 

86.  Riteee  need  not  be  ewoiiL— The  statute  does  not  require  liie  referee 
to  be  sworn ;  consequently,  the  imposition  of  an  oath  by  tiie  Court  would  be  uf 
no  eilbct  other  than  to  put  it  in  their  power  to  commit  moral  peijury,  without 
being  amenable  to  the  law.    /Sloan  t.  Aniti^  3  CaL  407. 

87.  BzoeptJon  to  remMrt — ^If  the  report  of  a  refsree  is  not  made  hnmedi- 
ately  after  the  dose  of  tne  testimony,  it  Is  deemed  excepted  to.  Hdadky  r. 
Seed,  2  Cal.  324 

38.  In  a  suit  in  ohanceryy  it  is  perfbctiy  competent  for  the  Judge  who  tried 
the  cause,  after  exceptions  have  peen  filed  to  the  report  of  a  referee  upon  the 
Ihcts,  and  the  report  set  aside  for  cause  shown,  to  take  up  the  testimonj  re- 
ported by  the  referee,  find  the  facts  and  render  a  decree  in  the  canae.  Mcdair$ 
T.  Moore  et  oZ.,  5  Cal.  90. 

39.  Trials  before  a  referee  are  conducted  in  the  same  manner  as  before  CooiiB, 
and  exceptions  must  be  taken  to  the  rulings  of  tbe  referee,  in  the  progress  of  tbe 
trial,  in  toe  same  manner  as  tiier  must  be  taken  before  a  Court ;  and  such  ex- 
ceptions must  be  embodied  in  toe  report  of  the  referee,  or  made  part  thereof  ky 
his  proper  certificate.    Pkdps  t.  Pedbody,  7  CaL  60. 

40.  When  the  referee  excludes  proper  or  admits  improper  eridence,  or  does  any 
act  materially  afiboting  the  rights  of  either  party,  during  tbe  prog^ress  of  the  triu 
before  him,  then  such  party  should  except  and  see  that  the  exception  is  trnlj 
stated  in  the  report.    Granger  ▼.  Chevaikr,  9  Cal.  363. 

41.  Report^  affoot  oC— The  Hcte  found  in  the  report  of  a  referee  are  ooDcla* 
dTO  in  the  absence  of  the  testimony,  or  where  the  testimony  is  not  properly 
brought  before  the  Court.    Goodrich  r.  (Xbyof  MouytviUe,  6  CaL  430. 

42.  The  report  of  a  referee,  under  the  statute,  has  the  same  legal  effect  as  tbe 
award  of  an  arbitrator.    Seadky  t.  Beedt  2  Cal.  323. 

43.  Finding  of  a  referee  oondusiye  as  to  the  fiusts,  on  conflicting  eridenoa 
f'fioieles yTi^ost,  13  Cal. 620 ;  MttOm-T.  Bogg8,i&  Id.  179;  Peokr.  FoMir- 
hero,  30  Id.  11. 

44.  Tlie  dedaioii  of  refeteea  upon  a  ij^nestion  of  fMt  will  be  renrded,  oa 
appeal,  as  condusiye  as  the  Terdiet  of  a  jury,  and  will  not  be  intemred  witL 
€haUer  t.  Saincheg,  1  Cal.  46;  Waiion ▼.  Mintum^ld.  362. 

46.  Thereportof  arefereeisthesaineasanawardof  anaibitrator.  Orofftm 
▼.  OtOId,  4  Cal.  125. 

46.  If  a  report  of  a  referee,  under  the  statute,  contain  sufiloient  on  whioh 
to  base  a  judgment,  it  is  the  duty  of  the  Court  below  to  enter  judgment  in  so- 
oordanoe  with  the  report,  so  far  aa  it  concenis  the  natter  reftirred,  and  it  his 
no  right  to  entertain  any  objection  whatever.    Btadley  v.  Seed,  2  Cal.  822. 

47.  Mf  flfl»""*^ — k  mandamue  lies  to  compel  the  Jud^ra  of  a  District  Cooit 
to  enter  jud^^enton  the  repprt  of  arefeieeb    BusseU t.  JPtftott,  2  CaL  246. 

48.  ReCwee'a  report  of  a  Jndgmeut  may  be  net  aaide,  and  a  proper 
Jndffnent  entered.— If  a  referee  reports  ttie  ihcts  npon  all  tlie  issues,  mit 
draws  an  erroneous  conclusion  of  law  from  ttie  fiscta  found,  and  also  rqx^  s 
judgment  In  accordance  with  his  condusions  of  law,  the  Courts  before  a  jid^ 
ment  is  entered,  may  set  aside  the  conclusions  of  law,  and  ^Ureot  a  proper 
Judgment  to  be  entered.    Calderwood  y.  Pyaer^  81  Cal.  833. 
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49.  Review  on  appeaL— The  Supreme  Court  will  not  review  a  judgment 
entered  on  the  report  of  a  referee,  if  do  olyeotion  was  made  to  the  report  in 
tlie  Conrt  below.    Porta-  t.  Sarling,  2  Cal.  72. 

60.  When  a  report  of  a  referee  haa  been  erroneonaly  let  aside,  and  a  new 
liiil  granted,  f  rogi  whieh  action  the  plaintiiT  appeals,  the  Supreme  Court  will 
ooneet  both  erron  at  the  same  time  hi  a  chancery  case.  Otuuaon  v.  OvUdj  i 
00.125. 

61.  An  order  aettinff  aside  a  report  of  a  referee,  appobited  to  take  an  i(o- 
aoont,  18  merely  interlocutory,  and  not  the  subject  of  appeal  before  judgment. 
Mntkm  ▼.  DopidM,  6  CaL  83. 

62.  An  order  petting  aside  the  finding  of  a  referee  in  a  diToroe  case,  and 
leading  th^  case  back  to  the  referee  for  further  testimony,  is  interlocutory  in 
Its  ehancter,  and  not  the  subject  of  appeal.    JBaher  t.  AiJber,  10  Cal.  628. 

63.  It  seems  that  a  stay  of  proceedings,  granted  on  an  appeal  fkrom  an  order 
flf  referenee,  is  proper.    8mm  ▼.  PoQoek,  2  Cal.  94. 

64.  Where  the  record  on  appeal  containa  a  report  of  a  referee  by  whom  the 
MM  was  tried  below,  in  whiob  is  a  finding  of  tne  facts  hj  him,  and  no  state- 
nent  on  motion  Tor  new  trial  appears  in  the  transcript,  it  will  be  presumed 
Uist  the  findings  of  the  referee  were  based  upon  sumoieot  endence,  Dono- 
hMT.  (konuMHU,  21  CaL  80. 

66.  Where  a  cause  is  tried  by  a  referee  and  the  testimony  is  conflicting,  the 
Saneme  Court  will  not  disturb  his  findings  of  fact.    MuUer  ▼.  Boggs,  25 

56.  The  Supreme  Court  will  not  review  the  findings  of  a  referee  to  ascertain 
vlieQier  they  are  contrary  to  the  eridence,  except  on  appeal  ftom  an  order 
dmiog  a  new  trial.    Peck  ▼.  Vandenbargf  30  Cal.  11. 

67.  An  order  oTcrruling  an  exception  to  the  report  of  a  referee,  taken  on 
^  alleged  ground  that  the  report  did  not  find  we  facts  as  required  hj  the 
otdet  of  rrference,  may  be  reviewed  on  an  appeal  from  a  final  judgment.   Id, 

68L  Ooort  onmTnisBton0gs.^A  Court  commissioner  has  no  jurisdiction  to 
hear  a  moti<»i  or  make  an  order  in  reference  to  the  dissolution  of  an  injunp- 
llan,  unless  the  motion  is  referred  to  him  \pr  the  Court.  iSlorm  y.  Bunker  HiU 
Cla,  28  CaL  497. 

69.  liakfzig  aooount  by  referee.— If  the  commissioner,  to  whom  a  case 
lias  been  referred  to  take  an  account,  commits  an  error  at  the  threshold  which 
snaettles  tiie  account,  the  Court  is  not  bound  to  go  oyer  the  account  and  cor- 
net the  error,  Imt  may  set  aside  the  report  and  again  refer  the  case.  Hidden 
T.  Jordan,  82  CaL  397. 


TITLE     XVIII. 

Chaptbb  ViL — Qenercd  provisions  rdouUng  to  trials. 

8X0BPTI0N8. 

Sacnoii  188.  An  exception,  what  is;  what  exception  may  be  disregarded. 

189.  The  point  of  exception  shall  be  particularly  stated,  eta 

190.  No  particular  form  required. 

191.  When  deemed  excepted  to. 

1 188.  An,  exception^  what  is;  what  exeeptums  may  be  disre^ 
An  exception  is  an  objection  taken  at  the  trial  to  a  decision 
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upon  a  matter  of  kw,  whether  stich  trial  be  by  jnry.  Court, 
or  referees,  ahd  whether  the  decision  be  made  during  the 
formation  of  a  jury^  or  in  the  admission  of  evidence,  or  in  the 
charge  to  a  jury,  or  at  any  other  time  from  the  calling  of  the 
action  for  trial  to  the  rendering  of  the  verdict  or  decision. 
!lB!ut  no  exception  shall  be  regarded  on  a  motion  for  a  new 
trial,  or  on  an  appeal,  unless  the  exception  be  material,  and 
affect  the  substantial  rights  of  the  parties. 

I.  Am  mot^ptixm  Ib  an  oljfeotlaii  taken  botween  €he  time  of  calling  tSie  aelkm 
fot  trial  and  the  rendition  of  the  yerdiot  or  ^edston.  Quioey  t.  Oomterf,  Si 
CaL  aoi. 

8.  A  staitement  and  biU  of  exoeptions  in  the  etatnte,  on  the  tal^eel  ef  i|* 
peal,  mean  tiie  aame  thinff.    People  ▼.  Xae,  li  Oal.  ^0. 

8.  The  Bole  ol^eet  ot  a  biU  of  exeejationa  is  te  make  a  reooid  oi  Hie  apeeiil 
action  of  the  Conrt  of  what  is  not  record  by  the  geheral  law.  Bat  that  irlndi 
is  of  reeord  adreadji  cannot  leobiTe  any  mgher  deotee  of  eanetion  by  being 
made  record  a  aeciond  tiine.    Porsont  ▼<  Da/vis,  8  Cu.  425. 

4.  Bzc^pOoas  mxmt  be  takma.  duvlng  tiM  trial.  (^)>-<£zoeptiona  anut 
be  taken  to  the  rulings  of  the  referee  dnring  the  trial  and  cestined  by  lim, 
T^fsan  ▼.  WtOi,  2  Cal.  122. 

5.  There  is  nothing  in  the  statnte  which  reonirea  that  exception  to  denori- 
tions  shall  be  filed  before  the  time  of  trial.  The  objection  can  be  maoa  at 
any  time  before  they  ate  read  in  evidenoe.    Dye  t.  JSaUetu  2  GaL  884. 

o.  Objections  to  the  form  of  a  deed  must  be  made  on  the  trial  at  fMprm, 
PostenY.  BaaseUe,  5  Oal.  408. 

6<  Ol^ectioBB  to  the  introdnotion  of  evidence  nmst  be  taken  on  the  iriit 
below;  they  cannot  be  takeh  for  the  flrat  time  In  the  ajppeilateCodrk  CM- 
laud  ▼.  Turner,  7  Oal.  88. 

7.  A  partar  cannot,  b^  conMnting  to  admit  evidenoe,  '^aabjeot  to  aU  kinl 
exceptions,  absolye  himself  nrom  the  necessity  of  taking  exceptions  to  tM 
relevancy  or  sufficiency  thereof^  and  devolve  the  responsiMity  of  discoTenng 
whatever  objections  may  exist  on  the  Conrt  below,  and  after  ^slung  for  s 
verdict,  for  the  ilrst  time  assign  Ms  objections  in  the  Supreme  Gonrt.    Id. 

8.  A  party  cannot  take  his  chances  for  a  verdict  on  instructions  given  or 
refused  without  exceptions  taken,  and  then  after  verdict  except  to  the  action 
of  the  Court  upon  motion  for  new  trial.    Zdter  v.  Putney,  7  Cal.  4231 

9.  If  exceptions  to  the  rulings  below  be  not  taken  at  me  time,  they  oanaot 
be  Turged  on  i^peal.    MtsCartniy  v.  FUm  Henry,  16  CaL  186. 

10.  An  exoeption  abonld  be  made  befova  Hie  Jury  x«tlre8^>-The  ens 

hundred  and  elc^ty-eighth  section  6f  the  Practice  Act  does  not  fix  the  predia 
time  when  an  exception  to  the  chaise  of  the  Court  to  the  jury  must  be  taken. 
i9<.  Jb^n  V.  JSidd,  1»  Cal.  265. 

II.  If  an  exception  to  the  charge  of  the  Court  to  the  jury  is  taken  after  Ihe 
jury  have  withdrawn,  to  consider  of  their  verdict,  and  before  the  verdict  is 
rendered,  the  question  of  allovdng  or  disaUOwing  the  exception  rests  in  the 
discretion  of  tne  Court,  and  whether  allowed  or  disallowed,  the  Supreme 
Court  will  not  interfere  with  the  exeroiae  of  this  discretion.    Id. 

'■  ?  .     .  .. —  '"''■"'  "^ 

())  SxATOTBS  or  1861,  p.  589.*GiiAKaB  DXJCIt 

"8x0. 4.  During  the  progrew  of  %  omim,  •  partj  may  take  his  Ull  of  exoeptknsto  Iki 
sdmlsiion.  or  excluckm,  of  testimony,  dr  to  the  mUiigs  of  the  Judge  on  points  of  Isw.  ead  it 
Shall  not  be  neoaaeaxy  to  embody  in  anoh  bill  anythlDg  mora  than  anfflotent  fiwts  to  Aov 
the  point  iad  partinenoj  of  the  ezoevtioa  taken ;  the  maldliig  Jud06  shtB  alga  the  Hme, 
sa  the  truth  of  the  oaae  may  be,  whi<m  bill  ahall  then  iMbome  a  part  of  the  record;  vtA  • 
partor  againat  whom  judgment  la  rendered  may  appeal  from  auoh  Judgment  wifliovt  «i| 
nirther  atatement,  or  motion ;  and  on  such  appeal  it  diall  only  be  neeeaaazy  to  bnng  to  ^ 
Supreme  Oourt  the  transcript  of  the  plaading%  and  the  Jud^nait^  and  the  btUL « ti^  * 
ezeeptiOB  00  takeni" 
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11  BBOopttQO  to  €hmg§$,  how  and  wlien  nade*— BxceptionB  to  the 
akufe  of  a  Court  dioald  polot  oat  the  Bpeclfic  portions  of  the  oharce  excepted 
to,  ead  ibould  be  made  at  the  time  of  tke  trial,  before  the  Jury  retkee.  «HMf 
T.  Cokman  e<  cU.,  25  CaL  123. 

IS.  Eaccaptioiia  to  be  atlaohad  to  Judgment  rdL— Bill  of  exceptions 
wde  daring  Use  progreai  of  a  trial  sbould,  under  wetion  one  kandred  eighty- 
c%ht,  one  hundred  eiffhty-niae  and  two  hundred  and  three  of  the  Practice  Act, 
he  written  down,  sottied  and  Bigtned  by  Jnd|e,  filed  in  the  case,  and  afterwards 
■miexed  to  the  judgment  roU.    More  v.  Dd  VaOe,  28  Cal.  170. 

14.  Bnoff%  bow  laview ed—Brror  in  law  oocurring  at  a  trial,  may  be  re- 
Tiewed  upon  a  bill  of  exceptions  as  well  as  ttpon  a  motion  for  a  new  triaL 
Fab  T.  rtiaikm,  25  Gal.  61.  An  order  striking  out  a  statomeiit  on  motion  for  a 
aew  trial,  cannot  be  brought  before  the  Supreme  Court  for  reriew  by  a  bill  of 
tteeptioas.    Quivay  t.  Oambirit  32  Cal.  804. 

15.  Dsanxrar  auMnitied  or  owiroML— Where  the  transcript  cotatiined« 
together  with  tke  Jndgment  roll,  a  copy  of  an  order,  certified  to  by  the  olerk, 
mtefadng  a  demurrer  to  a  replication,  and  there  was  no  statement  or  bill  of 
•sesptlona :  fiUd,  that  the  appellate  Court  could  not  relriow  the  aetion  of  the 
Govt  below  upon  the  demurrer.    BotMck  ▼.  McCcrkk,  22  Cal.  669. 

16.  HaepoPden^  aKoeptioiia  by,  wben  roviewod— It  has  been  the  prac- 
ttce  of  the  Supreme  Court  to  examine  the  base  only  npon  the  errors  assini^ 

Xim  appellimt,  md  not  to  h>dk  into  Ike  exoeptfont  takon  by  respondenlw 
fitooay.  Featktrmoer  Water  Co,,  14  Cal.  18, 

IT.  Where  the  fupondad  takes  no  appeal— at  least  irhere  he  files  no  tran^ 
M^  and  amtgns  no  errors — the  judgment  wiU  not  bo  reyersed  at  his  instanoa 
froMn  y.  Otms,  15  Cal.  12. 

1&  On  appeal,  the  flupreme  Oontt  notices  only  the  ertfMS  sominltted  agiUnsi 
tte  appellant,  not  those  committed  against  the  successful  party.  Frank  y .  Dexme, 
15  Gal.  904. 

19.  On  appeal  by  a  plaintiif  from  an  order  oyenmling  a  motion  for  a  new 
kid  made  by  bim  on  the  gronnd  oi  insoffidency  of  fne  ^dence  to  justify 
Ike  larikslk  an  aiosptuni  taken  by  defendant  on  the  trial  to  the  Competency 
of  a  witness  who  testified  for  plaintiif,  will  not  be  considered.  JHerss  y.  Jaokh 
»%  91  Cal.  eSfi. 

90.  Mara  teohnioal  axoepttoiia  Will  be  diaragnrdod.— Where  ths  judg- 
■flBtieems  right  on  the  merits,  this  Court  will  not  sustain  mere  teclmicMU 
ezseMions  taken  in  the  course  of  the  trial,  unless  dompelled  by  law  so  to  do. 
ivgkak  y.  Johnmrn.  17  Ca).  107. 

9t  Bnoapfcioas  to  ovldatioo,  whon  rayiawa^— Where  a  partj  objects 
h>  the  admission  of  testiinony  on  trial  he  must  state  the  point  of  nis  objection 
at  the  time.  General  objection  will  not  do.  The  patty  should  lay  his  fingeit 
sn  the  poUkt  at  the  time  of  trial*  otherwise  this  Court  cannot  reyiew  it. 
ifevfia  f .  Thiverse,  13  Cat  843. 

21.  Where  a  defendant's  objection  to  tlie  admission  of  testimony  on  tha 
itfil  is  genOraLhid  cannot  be  permitted  to  make  it  speeiai  for  the  first  time  In 
ttiiB  CouH.    PeopU  y.  Olenn,  10  Cal.  93. 

23.  An  objection  to  the  sullloiencnr  of  evidence  should  be  6iade  at  the  tima 
me  laiaae  is  offered  to  be  introduced,  so  that  a  party  may  haye  the  ^portuni^ 
of  lupplying  fhe  necessary  eyidenoe.  Ooodak  y.  WAt,  6  Cal.  899;  MoU  t, 
MIA,  16  Cal.  633. 

%L  An  exoeption  to  the  admiasibiHty  of  a  deed  in  eyidenoe  must  be  taken 
on  the  trial  of  th^  cause,  at  nivi  priti^.  The  point  cannot  be  considered  on 
4^.    Peofwn  y.  Snodgrass,  5  Cal.  478:  JPosien  y.  JRassetU,  Id.  467. 

25.  Where  the  objection  to  the  introduction  of  testimony  was  in  general 
tms  that  it  was  irreleyant,  the  objection  will  not  be  considered  in  the  8u- 
pteme  Court,  if  the  testimony  conld,  under  any  possible  oircumstaaoes,  haye 
sesn  keleyant.    Ihwx  y.  Domsc,  18  CaL  83. 

)6.  Aparty  cannot,  by  consenting  to  admit  eVidonce  *' subject  to  all  legal 
^KMptions,*'  abeolye  himself  from  the  neoeadty  of  taking  exceptlona  to'  the 
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nleTBnoj  or  sofflcieiioy  thereof,  and  deroWe  the  reeponailuH^  of  diflco?eiiii| 
whateTor  objectionB  may  exist  on  the  Conrt  below,  and  after  nahing  for  a  Ter> 
diet,  lor  the  first  time  assign  his  objections  in  the  Supreme  Court.  CcmBuni 
▼.  2biifiar,  7  Cal.  38. 

§  189.  ^The  point  of  excepUon  shall  be  pariieularlj/  siatedj  dc 

The  point  of  the  exception  shall  be  particularly  stated, 
and  may  be  delivered  in  writing  to  the  Jndge  ;  or,  if  the 
party  reqnire,  it  shall  be  written  down  by  the  clerk.  Whea 
delivered  in  writing,  or  written  down  by  the  clerk,  it  shaD 
be  made  conformable  to  the  truth,  or  be  at  the  time  cor- 
rected until  it  is  so  made  conformable.  When  not  delivered 
in  writing,  or  written  down  as  above,  it  may  be  entered  in 
the  Judge's  minutes,  and  afterwards  settled  in  a  statement  of 
the  case,  as  provided  in  this  Act ;  provided,  that  if  the  Judge 
shall,  in  any  case,  refuse  to  allow  an  exception  in  accordance 
with  the  facts,  any  party  aggrieved  thereby  may  petition  the 
Supreme  Court  for  leave  to  prove  the  same,  and  shaU  have 
the  right  so  to  do,  in  such  mode  and  manner,  and  according 
to  such  regulations  as  the  Supreme  Court  may,  by  rules,  im- 
IK>se. 

^Amended  1863,  360.    See  farther,  190  pod. 

[See  §  196,  pod,  noU  No.  86,  as  to  the  practice  irhere  a  Judge  refoae  t»  i^ 
low  an  exception.] 

§  190.  No  parti(ndar  form  required. 

No  particular  form  of  exception  shall  be  required.  The 
objection  shall  be  stated,  with  so  much  of  the  evidence,  or 
other  matter,  as  is  necessary  to  explain  it,  but  no  more ;  and 
the  whole  as  briefly  as  possible. 

1.  Bsccaption,  snffloiency  oC— A  general  objection  to  the  admissibaiiY  of 
evidence  is  insnflloient.  People  y,  Apple,  7  Gal.  290;  jSUer  ▼.  KmM,  10 
Id.  968;  Martin  y.  Dravene,  19  Id.  946.  It  is  not  good  nnless  the  eTidenoe 
objected  to  be  absolntely  incompetent,  in  which  case  snch  general  objectioA 
is  ayaiUble.    NighUmaak  t.  SoanneU,  18  Cal.  316. 

2.  Where  the  objectfon  to  the  introdaction  of  testimony  was  In  ffeoerai  term 
that  it  was  irreleyant,  the  objection  will  not  be  considered  in  me  Saprene 
Court,  if  the  testimony  could  under  anj  ponlble  circumstances  baye  been  rele- 
yani    Drwx  y.  Domee,  18  Cal.  83. 

3.  Where  the  objection  made  to  testimony  is  that  it  is  incompetent  and  illwli 
without  a  specification  of  the  points  of  incompetency  or  illegality,  it  is  the  mj 
of  the  Court  to  byerrule  it  if  it  Is  admissible  for  any  purpose.  Sneed  y.  O^bon, 
25  Cal.  619. 

i.  Where  error  Is  alleged  in  the  exclusion  of  testimony,  it  must  clearly  ap- 
pear on  the  face  of  the  exception  that  the  testimony  was,  not  tliat  pos^y  a 
might  haye  been,  releyant.    Cohn  y.  Mulfcrd,  15  CaL  50. 

5.  An  exception,  showing  that  the  Court  ruled  out  the  proffered  statements  of 
the  yendor  of  personal  property,  subsequent  to  his  sale,  without  showing  wiist 
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fte  stetementi  were,  to  inmiiBcient  The  exoeption  must  show  the  BtetemestB  to 
hftTe  aome  pertinency  to  the  matters  In  tosae.    Id. 

6.  Where  a  party  objects  to  the  admusion  of  testimony  on  trial,  he  mnst  stato 
,  the  pointB  of  hto  objection  at  the  time.  General  objection  will  not  do.  The 
^irty  Aoold  lay  hto  linger  on  the  point  at  tiie  time  of  trial,  otherwise  this  Conrt 
ctanot  review  it  Marthiv.  Traven,  12  GaL  243,  Leelyr.  Wiiaon,  24  Id.  399, 
See  BobertB  y.  Chan  UnPmetfU,  28  Id.  259. 

I  T.  Where  the  objection  to  Impeaching  evidence  was  general,  and  the  Conrt 
eiehided  the  testimony  without  auigning  any  reason,  the  Supreme  Court  will 
presume  in  favor  of  the  correctaess  of  the  action  of  the  Conrt  below ;  and  the 
9pelhmt  most  show  error  to  hto  prejudice,  by  putting  hto  exceptions  In  the 
proper  shape.    Baker  ▼.  Joaeph,  16  CaL  177. 

8.  What  bai  of  exoeption  ataoald  end  alKKild  not  embody.— It  to  not 
neeetssry  to  embody  matter  of  record  in  a  bill  of  exoepoon.  Johnson  v.  Stp- 
■ise*i,  5  CaL  151. 

9.  IkHmments  and  affidavits,  to  be  reviewed  by  the  appellate  Court,  mnst  be 
eebodied  In  a  bill  of  exceptions  or  record.    Oaks  v.  Buckingham,  4  Cal.  236. 

10.  Affidavits  as  to  the  incompetency  of  a  juror  must  be  embodied  in  a  bill  of 
exceptions,  to  be  reviewed  by  the  appellate  Conrt.  PtopU  v.  Stonedfer,  6 
CU.411. 

11.  Where  the  Court  below  cliarged  the  jury,  among  other  things,  that  if  they 
ftoad  for  plaintiif,  he  was  entitied  to  recover  the  value  of  the  use  and  ocoupa- 
tioa  from  October,  1853 — a  period  long  anterior  to  the  commencement  of  the 
idion,  the  complaint  not  containing  any  averment  as  to  the  time  when  plaintiif 's 
Me  seemed  or  existed,  ete.— imd  the  defendant  excepted  generally  to  all  the 
ejtoige,  and  followed  tills  general  exoeption  up  by  a  specification  of  certitin  por- 
tes  of  the  chai^  to  which  hto  exception  was  particularly  directed :  Sdd,  that 
tUi  general  exception  did  not  cover  the  charge  as  to  damages.  Payne  v.  Tread' 
wB,16CaL248. 

^  12.  Where  an  exception  to  taken  to  the  dectoion  of  a  Court  refusing  a  nonsuit, 
it  devolves  upon  flie  plaintiff,  on  the  settlement  of  the  bill,  to  see  that  all  the 
evidence  material  for  him  In  snstidning  the  decision  complained  of  to  inserted 
in  the  bffl  of  exceptions.    Per  BiSKHnr,  J.    Binggold  v  JBdven,  1  Cal  108. 

13.  Bxoeptloa  before  e  refereei — ^A.  trial  before  a  referee  should  be  con* 
dseted  in  the  same  manner  as  before  a  Court,  and  the  evidence  should  be  em- 
bodied in  a  bill  of  exceptions  and  certified  by  the  referee.  Ooodrieh  v.  CUy  of 
Mar^teme,  6  Cal.  431 :  Phelps  v.  Peabody,  7  Id.  52. 

li.  When  the  referee  excludes  proper  testimony,  or  admits  improper  evi- 
daiee,or  does  any  other  act  materially  affecting  the  rights  of  either  party  during 
tiK  progress  of  the  trial  before  him,  then  such  party  snonld  except,  and  see  that 
the  exception  to  truly  steted  in  the  report    Branger  v.  Chevalier,  9  Cal.  362. 

15.  Mode  d  reeei  itn§  qneetton  of  law.— Where  the  Conrt  below  tries  the 
etsse  without  a  jury,  the  proper  mode  of  reserving  questions  of  law  to  to  ask 
the  Court  to  decide  them,  and  note  the  ref^isal  in  a  bill  of  exceptionB.  Ms- 
mUv.  i9Aafpe.2.Cal.  17. 

U.  Where  plaintiffii,  having  excepted  to  the  ruling  of  tiie  Conrt  excluding 
Mrfutt  evidence,  take,  in  consequence  of  such  ruling,  a  nonsuit  with  leave  to 
■ore  to  set  aside,  tiiey  do  not  waive  any  of  their  rights  as  to  the  exceptions 
token.  Objections  to  the  introduction  of  evidence  confined  on  appeal  to  tlie 
groaads  taken  below.  Naioma  W,  Jb  Jf.  Co.  v.  CfcirJbin,  14  Cal.  549.  See 
ftirther,  §  184,  orOe. 

§  191.  When  deemed  excepted  to. 

When  a  cause  has  been  tried  by  the  Conrt,  or  by  refereeSi 
and  the  decision  or  report  is  not  made  immediately  after  the 
dosing  of  the  testimony,  the  decision  or  report  shall  be 
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deemed  excepted  to  on  a  motion  for  a  new  trial  or  on  apped, 
without  any  special  notice  that  an  exception  is  taken  thereto. 

1.  A  report  which  is  not  made  immediately  after  the  oIom  of  the  tertlmoBy, 
hj  the  one  hundred  and  ninety-first  section  of  the  Fiaotice  Aet,  is  deemed  u 
excepted  to.    Meadley  ▼.  Beed,  2  Gal.  322. 

2»  In  case  a  decision  or  report  by  the  Court  or  referees  is  made  immedisisly 
after  the  close  of  the  testimony,  it  may  be  excepted  to.  Such,  exception  is  mx 
necessary  to  be  taken  in  order  to  entitle  the  objecting  party  to  moTe  for  a  n^ 
trial  on  any  of  the  gronnds  specified  in  the  Act,  or  to  maintain  his  j^PP^  ^ 
the  facts  loond  do  not  warrant  the  decision.  In  the  nuUUr  ^  ih$  Wui  cf  d, 
G,  Bqwn,  Jan.  T.  1868. 

8.  The  one  hundred  and  ninebr-first  section  of  the  Practioe  Aot,  sflowfag 
■ft  exeeption  to  the  dedsion  of  a  Covrt  or  reteee,  does  not  do  aw»y  with  ths 
necessi^  of  asUng  the  Court  to  find  the  fiusts  or  the  omitted  fsots,  and  ait» 
kllj  excepting  to  the  refusal  to  do  so.  Lueas  v.  Citjf  of  8ai^  Frandtoo,  28  OaL 
69L 
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dacnotr  192.    New  trial  defined. 

193.  "When  new  trial  mAj  be  granted. 

194.  When  application  lor  new  trial  to  be  made  upon  affida^ 

or  statement 
195i.    Notice  of  motion  for  new  trial;  when  and  how  ststemnatf 

or  affidavits  to  be  made  and  filed. 
196.    Motion  to  be  made  without  delay. 

§  192.  New  trial  defined. 

A  new  trial  is  a  re-examination  of  an  issue  of  fact,  in  tho 
same  Court,  after  a  trial  and  decision  by  a  jury,  Court,  or 
referees. 

§  193.  When  a  new  trial  may  he  granted. 

The  former  verdict  or  other  decision  may  be  vacated,  asd 
a  new  trial  granted,  on  the  application  of  the  party  af^ieved, 
for  any  of  the  following  causes,  materially  affecting  the  snb- 
Btantial  rights  of  said  party : 

1st.  Irregularity  in  the  proceedings  of  the  Court,  jury,  or 
adverse  party,  or  any  order  of  the  Court,  or  abuse  of  diecre- 
tion,by  which  either  party  was  prevented  from  having  a  fcir 
triaL 

2d*  Misconduct  qf  the  jvry^  axid  whenever  any  cne  or  mm 
of  the  jurors  shall  have  been  induced  to  assent  to  any  general  or 
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special  vmUctf  or  to  a  fnding  on  cmy  qixestion  or  questions  svlh 
wdUed  to  them  by  the  Court,  by  a  resort  to  tKe  determination  cf 
Amce;  mch  misconduct  may  be  proved  by  the  affidavils  of  ofiy 
me  cr  more  of  the  jurors. 

3d*  Accident  or  sarprise,  which  ordinary  pradenoe  coald 
not  have  goarded  against. 

•  4iii.  Newly  dieoovered  evidence,  material  for  the  party 
Mkii^  the  application,  which  he  coald  not,  with  reaeonable 
diligence,  have  discovered  and  produced  at  the  trial. 
f  &th«  Exoestive  damages,  appearing  to  have  been  given 
under  the  influence  of  passion  or  prejudice. 

•&•  Insufficiency  of  the  evidence  to  justify  the  verdict,  or 
othOT  decision,  or  that  (it)  is  against  law. 

7th.  Error  in  law,  occurring  at  the  trial  and  excepted  to  by 
the  party  making  the  application. 

AMBted  IMS,  St.    N.  Y.  Code,  t  i64. 

L  Fbat  sabdhrtelon. — A,  new  trial  wUl  be  ordered  when  there  Ib  inch 
ImgnlMi^  in  the  proceediDgs  that  the  ends  of  jnstioe  will  be  better  sabaerred. 
Snmckmm  t.  Broim,  5  Cal.  58. 

1  Where  a  Judgment  is  rendered  at  nine  x.  m.  upon  a  eummons  citing  defend- 
Mt  to  answer  at  ten  a.  ic :  Sdd,  that  the  jadgment  is  irregular,  and  a  new  trial 
vBlbe  ordered.    Farker  v.  Shepkard,  1  Gal.  132. 

[  8.  A  veidict  of  a  jury  will  not  be  set  aside  on  the  ground  that  one  of  the 
jnon  **  knew  and  was  aware  of  the  circumstances  connected  wlt^  the  aflUr," 
Htsnhjeet  matter  of  the  suit,  when  no  objection  to  him  was  made  until  after 
At  verdict  was  rendered,  and  it  not  appearing  that  he  had  formed  or  expressed 
sa  opfaiion  before  the  trial,  or  was  in  anj  way  biased  in  fiivor  of  the  plalntiir. 
LmmtKM  ▼.  CoUkr^  1  Cal.  37. 

1  As  to  new  trial  because  of  an  incompetent  juror.    Thowp$on  v.  PtUgty  10 

&  Where  a  Jarj  are  taistructed  to  bring  In  a  sealed  Tcrdlct,  and  they  retire, 
aid,  sfter  agreeing  upon  the  verdiot,  seal  it  up  and  give  it  to  the  oi)&cer  in 
cksm  of  them— tine  cleric  being  absent^-and  request  him  to  give  it  to  the  clerh, 
vUeh  is  done ;  and  after  the  meeting  of  the  Court  the  following  morning,  the 
isrdiot  is  opened,  in  the  presence  of  the  jury,  and  read  by  the  clerk  without 
eneption :  SM^  that  this  is  not  an  error  sufficient  io  warrant  a  new  trial.  The 
iMiiMiun  by  snch  officer  left  the  verdict  as  much  in  the  possession  of  the  Coutt 
Mf  as  if  it  had  been  directly  deUvered  to  the  clerk.    Paig$  v.  O'lhal,  lj2  Ckl 

IL  Hader  any  ctoewmstanftes,  the  withdrawal  of  a  juror  and  the  continuance 
sf  a  esse  thereby  Is  no  ground  for  reversing  a  jadgment  subsequently  obtained. 
MmtU  V.  CoMMtm,  4  CaL  382. 

7.  After  a  jury  have  once  retired.  It  is  error  to  allow  them  to  come  into  Court 
sadiBceive  instructions  in  the  absenoe  of  the  parties  or  their  counsel.  Bedrnhn 
V.  (Mmm,  b  Cal.  148. 

8.  UnleM  the  irregularity  complained  of  in  the  formation  of  the  Jury  goes  to 
ttenerils  of  the  trial,  or  leads  to  the  inference  of  improper  influence  upon  their 
coBdoet,  their  verdict  should  not  be  disturbed.    ThraU  v.  SmUey,  9  Cal.  638. 


of  dkwmtloii  of  the  Judge  below  cannot  be  reviewed  In  the 
GonrL  •xeept  in  eases  of  gross  abuse  to  the  ininry  of  the  party. 
AsiOtT.  MM,  16  Oaf .  te.  ^  / 

lit  Where  the  Ihots  show  that  the  action  of  the  Court  below  approaohed  neatly 
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to  an  arbitnuT'  exercise  of  its  dboretf  on,  that  action  will  not  be.r«rieired« 
there  has  been  a  motion  for  a  new  trial.  PUotBookOtekOamlCo.Y.Cl 
11  CaL  162. 

11.  Lower  Courts  hare  an  enlarged  discretion  in  the  oondnct  of  tliebosiBsa 
before  them;  and  with  this  disoreiion  the  appellate  Coort  will  not  intafac 
udsaa  it  afirmatiTely  appear  that  ininstioe  has  been  done.  Broadui  ▼.  Mit 
son,  ISCaL  80. 

12.  Two  defendants  filed  a  joii^lte.  of  the  8totate  of  ianiitationfl,aBdAl 
plea  being  held  bad  as  to  one  defendant,  the  Court,  on  the  trial,  pemittedthi 
other  defendant  to  file  a  separate  plea  of  the  ststale.  HM,  tfaaii  this  wuis 
mieh  gross  abuse  of  disoretion  as  to  enable  the  Qmptmm  Gout  to  rerissJk 
JioMfiMm  ▼.  i9iiii(^  14  Cal.  264. 

18.  The  allowanoe  of  an  amendment  to  pleadings  is  a  matter  of  dlsmelkih 
to  the  alcmse  of  whioh  onlj  can  the  aimellato  Court  inteifece.  0i2famy.JM^ 
inmm,  16  Cal.  156. 

14.  The  allowanoe  to  file  an  answer  after  demnirer  oremiled  rests  inthi 
discretion  of  the  Court  below,  subject  to  review,  of  course,  in  case  of  its  aiM» 
trazT  or  unreasonable  exerdse.     ThonUon  v.  Borland^  12  Cal.  4S9. 

15.  The  discretion  of  the  Probate  Court  in  oerdfying  an  israe  ot  fiust  joimd 
therein  for  trial  to  the  District  Court,  is  subject  to  reriew  by  the  SnpnsM 
Court;  and,  in  oase  of  gross  abuse,  would  be  corrected.  jEelMr  ▼.  FrmlJbt 
6CaL432. 

16.  It  rests  in  the  discretion  of  the  Court  to  allow  fWher  eTidense  to  to 
Introduced  after  the  testimony  is  dosed.    Mowrp  ▼.  fiKorbudb,  4  CaL  STL 

17.  Other  Inatanoasr— Where,  in  an  action  for  personal  propery,  wittdam- 
ages  for  its  detention,  the  Terdiot  was  for  defendant^  and  subsequently  the  Govt 
below  made  an  order  granting  a  new  trial,  from  which  order  defendant  medel 
to  Uie  Supreme  Court,  giving  an  undertaking  for  damages  and  costs  uncurthi 
three  hundred  and  fortv-eigphth  section  of  the  Practioe  Act,  and  vriien  flieOosrt 
below,  against  the  objection  of  the  defendant,  proceeded  to  trjrtheosmea 
second  time,  when  plaintiff  had  yerdict  and  judgment:  EM,  that  the  ^buS^ 
ment  must  be  reversed,  because  the  Court  below  could  not  proceed  mAt 
second  trial  until  the  appeal  tnun  the  order  was  detennined.  Fmrd  v.  Thmp' 
•on,  19  Cal.  118. 

18.  Where  it  is  evident  that  the  jury  must  have  acted  under  a  ndstakea 
impression  as  to  the  legal  effect  of  the  evidence,  or  in  total  disregsid  of  it,  a 
new  trial  will  be  ordered.    Mwhtm  v.  Burr,  20  CaL  48. 

19.  The  fact  that  the  officer  having  charge  of  the  jury,  after  they  had  rstM 
to  deliberate,  was  absent  some  minutes  from  the  room  in  which  he  had  pliMd 
them,  it  not  appearinff  that  they  were  allowed  to  separate;  and  the  fMlthst 
some  person  outside  uie  jury  room  spoke  to  a  juror,  and  that  some  of  ftt 
iurors  spoke  to  two  persons  outside,  it  not  appearing  what  was  said  or  thskft 
had  any  reference  to  the  trial;  and  the  fact  that  after  tiie  jury  had  agreed  mn 
their  verdict,  and  were  brought  into  the  Court  room,  they  were  alloiraa  t» 
remain  there  in  the  presence  of  other  ^rsons  while  the  ofiloer  went  to  fts 
porch  in  front  of  the  Court  room  and  waited  some  minutes  for  the  2ndgf,  it 
not  appearing  that  any  communication  was  had  with  the  jury  in  the  mesntaBB^ 
are  not  suflicient  grounds  for  requiring  a  new  trial.  iVupie  v.  Boggt,  20  Od. 
482.    rAIBrmed  in  lVop2e  V.  i9;ymonde,  22  Id.  3^^ 

20.  Where  the  interference  of  strangers  with  the  jury  is  unattended  iridi 
coiTuption  in  the  latter,  and  has  not  been  prompted  hv  a  pwr^,  and  it  dstf 
not  am)ear  that  any  iiguatice  has  thereby  been  done,  uie  verdict  wifl  notlw 
disturbed,  whether  the  case  be  civil  or  criminal,  a  capital  trial  or  oUwrwhe. 

21.  What  latitude  shall  be  allowed  to  a  plaintiff  in  introducing  evidsuee  is 
rebuttal  after  defendant  has  rested,  is  entirelv  discretionaiy  with  the  inil 
Court,  and  its  action  in  this  respect  is  not  subject  to  review  upon  sppeiL 
Brooks  V.  (Trosbtf,  22  CaL  42. 

22.  Where  a  demuner  is  interposed  to  an  answer,  and  Hie  oause  is  tried  Df 
the  Court  without  first  disposing  of  the  demurrer,  asid  no  djeolioa  is  Ml 
at  the  time  of  trial,  it  is  not  sudi  an  irregularity  as  entitlea  the  phdntif  to  • 
new  triaL    CMerwood  v.  TMb,  28  CaL  ^5. 
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BIm  otipnjiaddeo  on  the  pait  of  the  JTnd^  oonstitiiieB  no  legftl  inemd^ 
l»  rit  on  tho  trial  of  oanse;  nor  is  it  a  sniBcient  gnnind  to  antboiiae  a  change 
if  the  place  of  trial     The  Pwpk  t.  TTm.  Wmams,  24  Cal.  34. 

St.  If  the  Coort,  after  the  caae  is  submitted,  examines  books  of  aooonnt  as 

fiidenee,  which  haye  not  been  given  in  evidence  during  the  trial,  a  new  trial 

viD  not  be  granted  for  tbe  irrecuJUurit^,  unless  it  is  stateid  in  the  records  to  be 

CM  of  the  grounds  on  which  the  motion  will  be  made.     WUoomon  t.  BurUmm 

irGBL237. 

SI  A  new  trial  will  not  be  granted  in  a  criminal  case  because  a  shariir  takes 
Ac^ge  of  the  jury  where  a  deputy  sheriif  was  sworn,  nor  because  the  JTudge 
bftns  the  jury,  through  the  sheriif,  that  if  they  do  not  asree  in  five  minutes 
ftcj  maat  remain  in  the  jury  room  over  night.    People  v.  Ihu^tes,  39  Gal.  967. 

Sk.  The  bare  lisct  that  evidence  is  brought  to  the  notice  of  the  jury  out  of 
Imgular  order,  is  no  ground  for  a  new  trial,  if  the  evidence  womd  have 
been  competent  in  any  stage  of  the  trial.    Bice  v.  Ctmnmghamt  29  Cal.  492. 

S8^  Where  the  judgment  of  the  appellate  Court  directs  the  Court  below 
list  jqdgment  to  render,  a  new  trial  in  the  Court  below  is  not  authorised, 
ladajodgment  rendered  upon'such  a  new  trial  is  nuU  and  vend.  ArgenHr* 
fmJ  8an  i^Vtmcisoo,  90  Cal.  458. 

ii.  Where  the  Court  overrules  an  ol^jection  to  the  admissibility  of  evidence, 
iMi  admila  the  evidence,  but  when  the  findings  come  to  be  drawn  changes  its 
cpiaion  and  oomes  to  a  different  conclusion  from  thai  entertained  when  ttie 
viidenee  was  admitted,  thereby  depriving  the  party  of  the  opportunity  to 
•BOid  his  pleadings  or  introduce  other  evidence,  a  new  trial  wiu  be  granted. 
Omfenikr  v.  SmaU,  April  T.  1M6L 

IB.  Second  sobdiviikuL—Where  the  jurors  agree  each  one  to  mark  down 
Assam  he  thinks  proper  to  find  as  damages,  and  then  to  divide  the  total 
Jtoivnt  of  these  sums  by  the  number  of  persons  composing  the  jury,  which 
iHrnSa  dundd  be  their  verdict,  a  verdict  thus  formed  is  ixr^^lar,  ana  will  be 
■aUsside.     IfUffon V.  Berryman,  5  Cal.  44. 

St.  But  if  such  means  be  adopted  merely  to  arrive  at  a  proper  result^  for 
':  "iM  puroose  of  determining  what  the  verdict  shall  be,  wiUiout  any  being 
)cud  t&erebVt  and  afterward  the  jury  agree  upon  such  snm  as  their  verdioti 
fte  Court  will  not  disturb  it.    Id, 

90.  Such  verdicts  are  regarded  in  the  same  light  as  gambling  verdicts.    Id, 

tl.  The  remark  of  a  juror,  during  a  recess  of  the  trial,  that  thore  was  no 
we  in  tsking  up  time  in  trying  to  humbug  the  jury,  and  that  the  lawyer  who 
'^' '  the  shortest  speech  would  win  the  case,  was  not  such  misconduct  as 


E 


Ml  vitiate  the  verdict.    Thylar  v.  CaHfdnda  Stage  Co.,  6  Cal.  328. 

\9L  Where  a  slip  from  a  newspaper  was  handed  by  a  deputy  sheriif  to  the 

jf^f  during  the  progress  of  tbe  tnal,  containing  matters  lelating  to  the  trial, 

ilAac*  in  evidence,  and  was  perused  by  them,  and  the  Court  subsequently, 

tern  discovery  of  the  fact,  instructed  the  jury  that  the  dip  was  not  in  evi« 

Cece,  end  that  it  should  be  wholly  disregsrded  by  them,  and  it  appeared 

vstlhe  perusal  could  not,  from  the  character  of  the  matter  contained  in  the 

-1h^  have  prejudiced  the  losing  party:    Edd,  not  to  be  a  ground  for  a  new 

ML    TknU  V.  Smiley,  9  Cal  529. 

Q.  Tbe  amendment  of  1862  to  section  193  of  the  Practice  Act,  allowing 
fte  afldarits  of  the  jurors  to  be  received  to  impeach  their  own  verdict,  reliMtes 
Mch  to  the  remedy,  and  governs  in  all  applications  for  new  trials  made 
tihrnspasssge,  although  the  verdict  and  judgment  sought  to  be  set  aside 
^Mresoered  previouslj.    Donner  v.  Paimer,  23  Cal.  40. 

91  The  veroict  to  which  the  assent  of  any  of  the  jurors  was  obtained  by  a 
ncoit  to  chance  will  be  set  aside.    Id. 

*  SI  The  afildavits  of  jurors  cannot  be  received  for  the  purpose  of  impeaoh- 
•W%  fteir  verdict,  unless  it  is  a  chance  verdict  within  the  meaning  of  the 
Hcoed  sohdiviBion  of  the  one  hundred  and  ninety*third  section  of  the  Prao> 
tbe  Act  Turner  el  al.  v.  Tuolumne  CouiUy  Waier  Co.,  25  Cal.  400. 
«  SI  The  jury  entered  into  an  agreement  that  eadi  should  mark  down  upon 
'^•jjpsiile  piece  of  pi^per  the  amount  whidi  he  thought  the  pbdntUb  were 
'W^  entitled  to  recover,  and  that  the  several  sums  thus  marked  should  be 
sUad  together  and  the  total  amount  divided  by  twelve,  and  that  the  qnoticali 
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rAu^ufeat  U  wUflit  he,  t/kovld  be  iMr  YeK^$ot»  withotit  AurHier  oonnlMioB  « 
difloiunion.  ImM,  thai  tbis  v«8  not  a  chance  Tcrdiei,  witliin  the  meaaii^  A 
the  second  snbcli'vision  of  the  one  hnndred  and  ninety  thixd  aeotion  of  He 
praetioe  Act.  JGTeki,  forthor,  that  anch  yerdiet  was  Tieioos,  and  ahoiild  be  set 
aalde  if  the  IbetB  were  prored  b^  eompetent  testimony.    Id, 

87.  A  Terdiet  which  la  aniyed  at  bj  eadi  one  of  the  jniymen  maiUng  ladi 
inm  as  he  tiiinks  proper,  and  then  adding  tiie  seTend  anma  together  ni 
dividing  tbe  total  oy  twelve*  apd  making  the  quotient  the  verdi^  ia  not  • 
chance  ▼eidict  within  the  meaiiixup  of  the  secom  svbdiyision  of  section  e«e 
hundred  and  ninety-three  of  the  Practice  Act.  Bovoe  t.  CaiifomAn  Slagt  OL 
96  Oal.  478.  ^^ 

S8.  The  Tcrdiot  of  a  jnry  cannot  be  impeadied  by  the  aAdaviti  of  tte 
jtirora,  except  wheii  the  Tcrdict  is  aniTed  at  by  a  reaOrt  to  the  detenniiistiai 
of  chance.    Jd. 

fSee  ojHnion  of  the  Oonrt  on  petition  for  rehearing  in  this  caae.  ] 

89.  The  affldvnts  of  Jurora  cannot  be  received  to  impeach  their  Tcrfiet 
except  when  the  verdict  is  arrived  at  by  a  reeort  to  the  detennimiftiaB  m 
chance.    FtepU  v.  AigAes,  SI9  Cal.  S07. 

40.  7IMk4flabdMp|opL-H3arptifle  ia  notofiitaelf  ground  for  •.new  tnalor 
a  rednotion  of  damagea.  To  aalhoniEe  a  new  trial  or  reduotion  of  ijsawgm 
the  Bornrise  alleged  must  be  apch  that  ordinary  prndence  ooold  not  Im 
gaarded  sgaiitat  it,  and  the  proceeding  which  creates  it  must  have  ipeyeatei 
file  presentation  of  the  case  upon  ita  merita.    With  the  aHegatian  cf  «r> 

frise  the  party  must  show  that  he  has  been  iidared  by  it,     Potfereoa  v.  Mlfft 
9  CaL  29. 

41.  Where  the  motion  for  a  new  trial  is  made  on  ike  ground  of  saipfii^ 
the  affidavits  on  which  the  motion  is  founded  should  set  forth  particui^ 
and  distinctly  the  fS&cts  which  the  parlr  expects  to  be  able  to  prove  bj  a^ 
witnesses  on  a  new  trial :  Held,  where  the  affidavits  did  not  set  f oith  the  aetfio 
which  the  partv  expected  his  witnesses  would  testlQr,  that  a  new  trial  vii 
properiv  reniseo.    Sogers  v.  .Huie,  1  Gal.  429. 

42.  The  affidavits  of  the  witnesses  themselves  should  also,  if  praotieeU^ 
be  procured,  setting  forth  the  facts  within  their  knowledge,  to  which  ihgf 
can  testify  in  caae  a  new  trial  ahould  be  granted.    Id, 

'  43.  Mere  surprise  at  the  evidence  given  by  the  witnesses  of  tiie  defeiMliit 
is  not  sufficient  ground  for  granting  w  plaintiff  a  new  trial.  He  should  sal^ 
mit  to  a  nonsuit  and  not  take  his  ohances  for  a  verdict  Live  Yankee  (h.  v. 
Oregon  Co.,  7  Cal.  40. 

44.  A  new  trial  will  not  be  granted  on  affidavit  by  a  witnesa  of  mistalEe  Sa 
his  testimony  on  the  trial,  unless  there  be  a  clear  showing  of  mistake;  ttA 
further,  that  it  was  injurious  to  the  party,  and  that  he  had  no  means  or  M 
■used  due  diligence  to  counteract  the  miatake  or  to  correct  it.  JSoioe  v.  JMg^ 
17  CaL  385. 

45.  Where  a  s%ht  degree  of  prudence  would  guard  against  sonriee^ 
it  is  not  sufficient  ground  to  all^»  for  a  new  trial.  Brooks  v.  Lifon,  9  Oil 
118. 

46.  Surprise  at  the  ruli;Dfl  of  the  Court  on  the  trial,  aa  to  the  >dwiieri<« 
of  testimony,  is  not  ground  for  a  new  trial.  Fulkr  v.  JE^jrfciMnge,  10  Get 
528. 

47.  Where  plaintiffii  were  permitted  to  prove  and  recover  on  a  ii$b 
oliier  than  the  one  so  set  up.  It  was  error  in  the  Court  below  to  refuse  a  set 
trial,  the  motion  for  which  was  based  on  affidavit  of  defendant  that  he  irM 

'taken  by  aurprise,  arising  out  of  the  frame  of  the  pleadings,  and  tiiat  b0 
could  have  rebutted  plaintiifB  case  but  for  this  surprise,  ^igan  v.  ikhMg, 
16  Cal.  66. 

48.  Where  a  motion  for  a  new  trial  is  made  on  the  ground  that  the  f^ 
was  taken  by  surprise  at  the  trial  by  the  non-attendance  of  witneseei,  it 
ahould  appear  that  the  party  had  used  reasonable  diligence  in  endeavoring  to 
procure  the  attendance  of  Ma  witnesaea  at  the  iirst  tnaL  lU)gers  v.  BA^  I 
ttel429. 

49.  Surprise  at  the  testimony  of  a  witnesa  called  hj  the  adverM  pe^t 
>ia  no  ground  for  a  new  trial,  it  not  appearing  that  the  pUzty  against  viiott 
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4ie  haiiinmij  wtm  given  haA  been  misled  by  prerions  stetements  of  the 
M  to  what  he  would  testily.    Tbylor  t.  Califonda  Stage  Co.,  6  GaL 


iO.  PkuBtiff  heiein  hmng  rested  his  ease  upon  proving  his  note,  and  de- 
toda&t  not  introducing  any  proof  of  his  discharge  in  insoWency,  the  Court 
Wow  iBStriMted  the  jnry  to  find  for  plaintiff,  and  afterwards  set  aside  the 
^PUdiet  and  granted  a  new  trial:  Hdd,  that  this  Oonrt  will  not  revise  the  dis- 
sntton  of  the  Goort  below  in  granting  a  new  trial;  that  defendant  might  weU 
km  been  taken  by  sorprise,  and  supposed  it  unnecessary  to  introduce  proof 
tf  his  difl^flutge.    Smm  y.  Richmond,  15  Gal.  501. 

5L  A  party  who  is  unprepart^d  for  trial  at  the  time  of  the  calling  of  the  case, 
Aoald  more  for  a  continaanoe,  and  if  he  fail  to  do  this,  he  waives  his  want  of 
nnfaratioaf  and  cannot  afterwards,  when  judgment  has  gone  against  him,  move 
mr  a  new  trial  on  this  ground.    Tvmer  v.  Morrison,  11  Cal.  21. 

63.  It  is  not  sufficient  for  a  new  trial  to  aver  that  the  party  thus  represented 
was  ignorant  at  the  time  of  the  trial  of  the  Ihcts.  He  must  show  that  he  could 
BOt,  with  the  use  of  due  diligence,  unmixed  with  anv  negligence  on  his  part, 
lave  Blade  himself  acquainted  with  or  ascertained  me  existence  of  the  factik 
fTiUams  ▼.  Price,  II  Cal.  213. 

59L  The  mistake  of  oounsel  as  to  the  competency  of  a  witness  is  no  ground 
ftr  gianting  a  new  trial.    Packer  v.  Heaion,  9  Cal.  571. 

54.  Where  one  party  to  an  action'is  misled  by  the  act  of  the  other,  justice 
tluit  a  new  trial  should  be  granted.    Pinkham  v.  MeFarkmd,  5  CaL 


55.  In  order  to  move  for  a  new  trial  upon  the  ground  of  surprise,  it  must  be 
ikovn  not  only  a  surprise,  but  one  that  ordinary  prudence  could  not  guard 
^pinst ;  and  to  show  tliat  he  has  been  injured  by  it ;  to  show  that  upon  a  new 
kailua  he  can  make  out  such  a  title  as  would  probably  be  not  only  a  legal  but 
m  eqoitable  defense  of  the  action.  And  he  must  also  show  what  the  tiUe  is. 
Mfcrson  ▼.  JPV*  ^^  ^1*  28. 

55.  A  new  trial  will  not  be  granted  on  the  ground  of  surprise  at  the  intro- 
tectbn  of  fhlae  evidence  when  the  evidence  related  solely  to  a  point  not  neces- 
SBfly  involved  in  the  decision  of  the  action,  and  which,  in  ihct,  had  no  influence 
lyOQ  the  judgment.    Cfujf  v.  Hanhf,  21  Cal.  397. 

57.  False  testimony  given  b^  m&take  or  otherwise  is  sufficient  to  avoid  a 
verdict  or  decision  based  upon  it,  if  ordinary  prudence  has  been  observed  by 
teloriag  party.    JRf. 

58.  An  affidavit  of  a  pariv  that  he  was  surprised  at  the  admission  of  a  wit- 
MM  on  the  trial,  because  his  attorney  had  advised  him  that  the  witness  was  in- 
soapelent,  and  that  he  was  also  sarprised  bj  the  testimony  of  the  witness  in 
ihlliag  a  eertain  conversation  incorrectly,  is  not  sufficient  to  autiiorize  the 
fianmig  of  a  new  trial  on  the  ground  of  surprise,  Kloekenbawn  v.  Pierwn, 
BGbLI60. 

55.  ffhere,  during  the  progress  of  a  trial,  the  existence  or  the  materiality  of 
Aseat  evidence  is  first  discovered,  the  party  desiring  such  evidence  should 
larre  for  a  continuance  until  it  can  be  obtained,  and  fhiling  to  do  this,  he  can- 
■st  have  a  new  trial  on  the  ground  that  the  evidence  was  newly  discovered    LL 

10.  A  new^  trial  wiU  not  be  granted  on  a  showing  alone  of  surprise,  which 
irfiaary  prodenee  could  not  have  guarded  against,  but  it  must  also  be  made 
to  Hf9ta  that  the  moving  P^urty  has  a  valid  defense  to  some  matcorlal  part  of 
fts  puintiirs  cause  of  action,  and  that  on  the  new  trial  the  result  may  be  dif- 
femnt  from  that  on  the  first  trial     Cook  t.  De  La  Ouerra  ei.  a/.,  24  CaL  237. 

51.  When  a  plaintiff  fails  to  appear  when  a  cause  is  regularly  called  for 
IdsI,  and  at  defendant's  request  the  trial  proceeds  and  jud^ent  is  rendered 
ftt  defendant  the  Court  has  no  power  to  relieve  the  plaintiff  from  the  judg- 
■sat  under  the  sixty-eighth  section  of  the  Practice  Act,  on  the  ground  of 
mistaVe,  inadvertence,  surprise,  or  excusable  neglect,  on  a  motion  miade  after 
the  adjournment  of  the  term  at  which  the  judgment  was  rendered.  Caae$neni 
T.  JRwnoM,  28  CaL  835. 

n.  U  relief  can  be  obtained  in  such  cases,  it  must  be  by  a  motion  for  anew 
trial,  on  the  ground  of  accident  or  surprise,  which  ordinary  prudenoe  oould 
wt  have  gnaided  against.    Id. 

If 
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63.  Where  a  pM^  to- an  tMcaif  previoiis  to  the  Irial  ctf  thaMana^  la  toU  by 
a  witneaathat  lie  wul  teaiify'in  a  certain  manner  in  relatioii  to  a  fact  material 
to  the  issae,  and  the  party  to  whom  the  declaration  is  made,  reWiog  on  d» 
same,  negleots  to  proenre  other  teetimony,  and  eecnres  the  attendance  of  ^ 
iritneas,  and  when  called  to  the  stand,  the  witneea,  either  by  ooUuaion  with 
ihe  partr  afioinat  whom  he  is  called,  or  by  reason  of  any  fi^t  or  oooomiiM 
Ibr  whicin  the  party  calling  him  is  not  responsible,  testifies  oontrary  to  iribat 
be  had  previonslT  stated  he  should  do;  this  is  a  surprise  in  the  sense  in  wlM 
that  word  is  nsea  in  the  laws  of  new  trials,  and  a  new  trial  will  be  gnmied, 
provided  the  party  applyinjg  for  the  same  shows  that  he  will  be  able  on  tfaa 
new  trial  to  supply  the  testimony  required.  In  such  case  it  ia  not  neceauiy 
lor  the  party  surprised  to  move  for  a  continuance  at  the  time.  Rodiguu  ?. 
Camstoek,  U  Cal.  85. 

64.  The  party  alleging  surprise  during  the  progress  of  a  trial  should  ihov 
it  by  the  best  evidence  within  his  reach.    ScXeOhaug  y.  JSoS,  29  Cal.  605. 

65.  If,  during  a  trial,  facts  exist  which  amount  to  legal  surprise,  these  fseli 
should  be  shown  by  the  ai&davits  of  the  attorney,  and  not  of  his  dient.   18. 

66.  On  an  application  for  a  new  trial,  on  the  sround  that  the  Court  denied 
a  continuance,  m  a  criminal  as  well  as  in  a  avu  ease,  the  defendant  should 
nrocnre  the  affidavits  of  the  absent  witnesses,  showing  that  they  caa.  testier 
to  the  fEMts  sought  to  be  proved,  or  give  good  reason  ibr  not  obtaining  sdm 
affidavito.    Pe€}pU  t.  Jocdyn,  29  Cal.  562. 

67.  A  new  trial  will  not  be  granted  in  a  criminal  eaae,  on  the  ground  of  b^ 
ing  taken  by  suri^rise  by  the  testimony  of  a  witness,  unless  the  affidiriii 
show  that  the  teatimony  of  the  witness  was  not  true.    Jd. 

68.  A  new  trial  on  the  ground  of  surprise  should  not  be  granted  unless  it 
clearly  appears  that  the  verdict  is  mainly  attributable  to  the  nets  out  of  wluok 
the  surprise  resulted,  and  that  the  surprise  has  not  resulted  from,  the  fnU  or 
neeligenoe  of  the  moving  party.    Sehmhous  v.  BaU^  29  Cal.  606. 

69.  When,  during  the  progress  of  a  trial,  oonditions  aie  found  to  esst 
whic^  may  amount  to  legal  surprise,  the  Court  should,  if  an  application  is 
made  therefor,  grant  relief  at  once,  if  the  facts  are  such  as  would  jusli^f  ths 
Court  in  setting  aside  the  verdict  after  the  trial     Id. 

70.  H  the  pturty  claiming  to  have  been  surprised  can  relieve  KitwaAlf;  eilhff 
by  a  nonsuit,  a  oontinuanoe,  or  the  introduction  of  other  testimony,  oi  n 
any  oUier  wa^,  and  faila  to  do  so,  a  new  trial  will  not  be  granted.    Id. 

71.  If^  during  the  argument  of  a  case  to  the  jury,  a  dilute,  ariaes  brtwMD 
oounsel  as  to  whether  a  certain  paper  was  introduced  in  evidence,  and  the 
Court  decides  it  was,  the  party  claiming  to  be  surprised  by  the  decisian  shoaid 
apply  to  the  Court  at  once  for  leave  to  introduce  rebuttinff  teatimony,  if  hs 
has  sudi  testimony,  and,  if  he  £uls  to  do  so,  a  new  trial  wul  not  be  gzaated. 
Id. 

72.  The  appellate  Court  will  not  reverse  an  order  of  the  Court  below  dBoy* 
.  ing  a  new  tnid,  applied  for  on  the  ground  of  surprise,  unless  ihete  has  been 
^  an  abuse  of  discrefion  in  the  Court  below  refusing  a  new  trial.    IfooMff  v. 

Mahcmey,  80  Cal.  226. 

73b  In  order  to  sustain  a  motion  for  a  new  trial  on  the  gEound  of  saivrissi 
Ihe  moving  party  must  show  not  only  surprise,  but  that  he  ia  ii^jured  oy  it; 
said  this  he  must  do  by  showing  what  case  he  can  estaUidi  in  the  event  of  a 
>  new  trial    ^roofcs  v.  l>oiisfla»,  32  Cal.  208. 

74.  Fourth  aobdivfalon. — On  a  motion  for  a  new  trial  on  the  ground  of 
•\newly  discovered  evidence,  the  newly  discovered  evidence  should  be  fnlly  set 
,  forth  or  the  motion  must  be  overruled.    Peny  v.  Cochran,  1  Cal.  180. 

75.  An  application  for  a  new  trial,  on  the  ground  of  newly  diaoovared  eri^ 
.  dence,  must  ahow  affinnatively  that  the  evidence  is  new,  material  and  not 

cumulative;  that  the  applicant  has  used  due  diligence  in  preparing  his  ssss 
^  fortrial;  and  that  the  new  evidence  was  discovered  after  the  triu,  and  wiS 
be  impcnrtant,  and  tend  to  prove  facts  which  were  not  distinctly  in  issue  oa 
the  tn^  or  even  then  known  or  investigated  by  proof.  BarOm  v.  Eogdons 
8  Cal. 67;  Brooks^.  Lyon,  Id.  lU;  J9iifTi&  v.  QiS&jn,  Id.  399;  lAat  TmiMCi^ 
Y.  Ongon  Co.,  7  Id.  12. 
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76.  It  if  not  good  groimd  for  a  new  tiUI,  Uiat  the  defendant  diaoorered 
ttfttetifll  testimony  at  too  late  a  neriod  to  produce  the  same  at  the  trial.  It 
mrald,  howeyer,  be  good  gronna  on  which  to  base  a  motion  for  continuance. 
Any  V.  Jfedler,  7  Cal.  418. 

77.  In  cases  of  conflicting  testimony,  newW  disoorered  evidence,  merely 
emmhithrs,  is  no  gronnd  for  a  new  tiiaL  ibyhr  t.  CcUifomia  Stage  Co,,  6 
GkL228. 

78.  A  new  trial  on  the  gnrand  of  newly  discoTered  eridenee,  shonld  not  be 
gissled  idiers  soeh  eridenoe  is  merely  cnmnlatiye,  and  is  that  of  a  witness 
vhoM  deposition  was  used  on  the  trial,  and  particolarly  where  the  Twdid 
Acts  that  the  jvry  disbeliered  his  ilrst  statement.  Qaven  t.  Dapman.  6 
0U.SI9L 

79.  A  partr  onght  not  to  relr  npon  his  own  single  nnsnpported  statement^ 
Mamolum  for  a  new  trial,  of  the  newly  discovered  evidence,  bnt  should,  if 
posable,  pncore  tiie  affidavits  of  the  persons  whose  testimony  he  deems 
■slerial,  so  that  the  Court  may  be  satfsiled  as  to  what  facts  he  will  teslif ▼. 
MoffnY,  JERiie,  1  Oal.  433.  If  the  affidavits  of  such  persons  cannot  be  oD- 
trined  in  tinae,  additional  time  should  be  applied  for.  Jmrnu  LM  Co.  v.  JBote* 
wACo.,  11  OaL  194. 

80.  Motions  for  new  trial,  on  the  ground  of  newly  discovered  evidence,  sm 
ngttded  with  distrust  and  disfavor,  and  the  siaictest  showing  of  diligence  and 
t&  other  fkets  necessary  is  required.  This  is  eq[>ecislly  true  when  the  new 
tvtimony  is  to  impeaoh  a  witness  on  the  trial,  or  is  merely  cumulative.  The 
potjr  must  show  by  his  own  affidavit  that  he  did  not  know  of  this  evidence, 
aad  could  not  bj  doe  diligence  have  obtained  it;  tiie  affidavit  of  a  witness  is 
sot  faffident  |;In  this  case  the  party  himself  was  present.]  BfHetir  v.  Jompk, 
ttCtl.  180. 

61.  Where  it  did  not  appear  that  the  defendant  had  made  any  efforts  to 
hut  his  witnesses  subpcenaed  or  to  procure  their  attendance,  until  the  mom- 
tag  of  the  dus[  for  which  the  cause  was  set  down  for  trial,  and  on  which  it 
iotiiaDy  was  tried:  Hdd,  that  the  party  had  not  used  proper  diligence,  and 
ftit  fte  decision  of  tiie  District  Court  refosing  a  new  trial  was  eorreet.  Bogen 
T.  Bm,  1  Cal.  429. 

tt.  A  new  trial  will  not  be  granted,  on  the  ground  of  newly  discovered  evi- 
deaee,  which  is  alleged  to  be  a  deed,  recorded  in  the  county  recorder's  offioo 
•  Titr  before  the  trial,  and  the  record  of  a  judgment  in  we  same  Court  in. 
indi  the  cause  was  tried.     Welmer  v.  Lowery,  11  Csl.  104. 

W.  Where  ti&e  report  of  a  referee  disdosed  some  hesitation  and  doubt  in 
ttmia^  at  ti&e  eon<dusions  of  fieust,  and  sfter  the  report  had  been  made  up,  but 
Mn  It  was  filed,  the  defendant  applied  to  the  reraree  for  leave  to  introduce 
nevlj  discovered  evidence,  which  was  refused,  from  a  doubt  as  to  his  powers, 
he  It  the  same  time  intimating  to  the  Courts  in  a  sunplemental  roport»  that  if 
ndi  newlv  discovered  evidence  had  been  adduced  on  the  trial,  the  result 
vosld  probably  have  been  dilTerent:  Hdd^  under  the  dieumstances,  it  waa 
«>«  in  the  Court  below  to  refuse  a  new  trial.    Eoytv,  acNnAen^  4  Cal.  345. 

M.  A  new  trial  will  not  be  granted  because  of  the  discovery  of  new  evidence 
ilddi  is  meroly  cumulative,  and  which,  if  produced,  would  only  tend  to  coi^ 
hsAct  a  witness  of  the  opposing  party.    Kloekmbaum  v.  Fierson,  S2  Cal.  100. 

tt^  Where,  upon  the  tnal,  the  genuineness  of  a  signaturo  is  put  in  issue 
admade  the  subject  of  proof^  a  new  trial  will  not  be  granted  on  account 
sf  ttie  discovery  of  new  evidence  tendiDg  to  prove  the  signatme  a  Cononnr. 
IfH^fv.Csrilfo,  2aCal.596. 

86.  When  the  motion  for  a  new  trial  is  based  upon  newly  discoverod  evi- 
jOMe,  or  that  the  verdict  is  against  evidence,  an  eiuaiged  discretion  is  vested 
la  the  Court  below,  and  the  Sfnpreme  Court  will  rare^r  interfere  with  action 
of  the  Court  below  in  muting  a  new  trial.    O'Brien  v.  Brady^  23  Cal.  24a 

91*  Hewfy  discovered  evidence,  which  is  merely  cumulative,  affords  no 
fmnnd  for  a  new  trial.  Spencer  v.  Doane,  28  Cal.  419. 

ttL  The  discovery  of  new  evidence,  wkioh  is  merely  cumulative,  affords  no 
(Rnmd  for  a  new  trial.    iUdricft  v.  Pofoner  6<  oto.,  24  CaL  515. 
9.  When  a  defsndant,  whose  property  has  been  attached,  files  an  evasive 
undsr  oatii»  whieh  admitB  the  indebtedness  sued  on,  and  then,  on  pi 
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trial  between  an  intervenor,  a  subsequent  attaching  ereditor,  and  the  phdntil^ 
irathont  intimating  that  he  would  do  so,  testifies  that  the  debt  was  not  due,  It 
is  sufficient  cause  for  a  new  trial,  on  the  ground  of  surprise.  CoghUl  dfe  Co.  t. 
Marks,  td  Cal.  673. 

90.  FHth  rabdMtfioii.— The  Court  will  set  aside  a  Terdiot,  wheie  iiieda*' 
ages  giyen  are  unjustifiable.    MeDcmiel  y,  JBaca,  2  Cal.  896. 

91.  It  is  a  projMf  exercise  of  power  in  a  Court  to  grant  a  new  trial,  on  Ihe 
ground  of  excesare  damages,  where  the  yerdict  is  grossly  inooBflistent  in  ill 
relation  to  the  facts.    Po&r  t.  Stale,  5  Cal.  410. 

92.  The  rules  by  which  Courts  are  gOTemed  in  setting  aside  the  verfiotmf 
juries,  on  the  ground  of  excessiyeness  of  damages,  considered.  Pcwiw  y.  Tki 
Faeiflc  Monl  8.  8.  Co,,  1  CaL  33. 

93.  In  an  aflldarit  for  a  new  trial,  the  allegations  of  the  aiBaat,  that  "as  Ai 
it  Mcrmed  and  beKeveSt  the  damages  assessed  were  exoessiye,  and  more  tban 
oould  be  reooyered  on  a  fair  trial  of  the  action,"  is  insufficieni  as  a  statement 
of  a  meritorious  defense  upon  which  to  justify  any  disturbance  of  the  yerdict 
The  facts  riiould  be  stated  from  which  the  Court  can  perceiye  whether  the 
damages  are  excessiye,  and  whether  on  another  trial  there  would  be  any  prob- 
ability of  a  yerdict  for  a  less  amount,  or  that  there  is  any  defense  to  the  daim. 
PaUerson  y.  Ely,  19  Cal.  38. 

94.  It  is  not  eiror  in  the  Court  below  to  refuse  a  new  trial,  prorided  the 
soocesslul  party  will  consent  to  a  reduction  of  his  judgment.  Chajpm  y.  JBovme, 
8  Cal.  294. 

95.  An  ejectment  case  tried  by  the  Court  found  that  pkdntiir  was  entitled  to 
the  possession  of  the  premises,  and  that  the  damages  were  $1,566,  and  gave 
jud^ent  accordingly.  It  appears  from  the  eyidenoe  that  plaintiff  was  only 
entitled  to  one-half,  he  being  a  tenant  in  common  with  another  not  a  party 
to  the  suit,  and,  on  a  motion  made  for  the  puroose,  the  Court  set  asids  tlie 
juc^;ment  and  ordered  a  new  trial.  The  ]»laintiff  concedes  that  the  judgment 
should  not  haye  been  for  one-balC  but  insists  that  he  should  haye  been  offend 
to  remit  the  excess,  and  only  on  his  refusal  to  grant  the  new  trial:  EM,  that 
the  new  tnal  was  properly  granted,  it  being  discretionary  with  the  Court ;  if 
the  judgment  bad  oeen  that  plaintiff  was  entitled  to  the  possession  of  one-lialf 
of  the  premises  as  tenant  m  common  with  another,  this  Court  mi^t  hate 
oozrected  the  judgment  as  to  damages,  and  made  it  oonfbrmaUie  to  the  find- 
ings.    But  in  this  case  both  correspond.    Clark  y.  JM>er,  90  Cal.  196. 

96.  Where  damages  are  laid  at  a  certain  sum  in  a  declaration,  the  iudgBMot 
will  be  reyersed  if  the  jury  render  a  yerdict  for  a  {(reater  sum.  iwMry. 
Meynold9f  3  CaL  396.  But  the  excess  may  be  remitted  and  the  judgment 
stand.    Pierce  y.  Payne,  14  CaL  420. 

'  97.  The  plaintiff  reooyered  judgment  against  the  defendant  for  $1,000,  that 
tfum  being  the  amount  of  damages  awarded  ^  a  juir  before  whom  the  esoee 
was  tried.  On  motion  for  a  new  trial,  the  Judge  of  First  Tnataace  ordered 
that  the  judgment  should  be  set  aside,  and  a  new  trial  granted,  ualesi  he 
would  consent  to  remit  four  hundred  dollars  of  the  judgment  which  had  been 
rendered  in  his  fayor.  On  appeal  from  this  order:  HiSd,  that  this  Court  had 
jurisdiction  of  the  appeal,  ana  the  order  was  reyersed  and  set  aside.  Paum 
y.  The  Pacific  M.  8.  8.  Co,,  1  Cal.  33. 

98.  It  seems  that  a  yerdict  for  $3,000,  in  a  suit  on  an  attaehment  bond, 
where  no  property  has  been  leyied  on  under  the  writ  of  attachment  eicept 
real  estate,  in  the  possession  of  which  the  debtor  has  not  been  distmbea, 
will  be  deemed  exoessiye  and  reyersed  on  that  ground.  Meath  y.  Lad,  1 
Cal.  410. 

99.  In  an  action  for  a  malicious  prosecution,  wherein  an  attachment  wn 
issued,  the  jury  gaye  $15,000,  and  where  no  misconduct  was  shown  on  tha 

Srt  of  the  juiy,  and  it  was  not  charged  that  the  yerdict  was  giyen  under 
e  influence  of  passion  or  prejudice,  we  Court  could  not  disturb  the  yenfiet, 
unless  it  clearly  appear  that  injustice  had  been  done.  Weaver  y.  Pagt,  6 
Cal.  665. 

100.  Where  the  aggregate  yalue  of  articles  in  a  lost  trunk,  as  testified  to  \j 
•plaintiff,  is  $2,670,  and  the  jury  return  a  yerdict  for  $360,  it  is  not  sn  sbnsa 
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«f  diflcretion  by  the  Jiidge  to  grant  a  new  trial  on  the  noimd  of  exoessiTa 
damages.    JuZia  Ocuid  Eatt  t.  Bark  EmUy  Banning,  Oct.  T.  1867. 

101.  Plaintifr,  a  woman  of  color,  being  desirons  to  take  passage  on  ond 
of  the  street  cars  of  defendant,  hailed  the  conductor;  he  aisregarded  het 
■gnal»  and  by  reason  of  his  declining  to  stop  she  was  unable  to  get  upon  the 
ear.  It  was  also  prored,  under  objections  m>m  the  defendant,  that  tne  con- 
doctor,  on  being  urged  l^  a  lady  passenger  in  the  car  to  stop  for  the  plaintiif. 
Implied*  *'We  don't  take  colored  people  in  the  oars;"  and  it  was  further 
prored,  that  there  was  ample  room  for  plaintiff,  and  that  she  was  proinded 
with  the  naoal  passage  tioketB,  and  was  ready  and  ^nll^  to  pay  her  fare. 
■Ibere  was  no  pam>f  of  anv  special  damage  or  malice.  The  jury  retamed  M 
TBrdict  for  the  niaintiff  for  $600.  Bdd,  that  the  damages  were  excessiTe. 
Fknmit  t.  i^.  bTsM,  R,  R.  Co.,  April  T.  1868. 

'  101  Sfacth  sabdlvlalon.— The  general  rule  Is,  that  the  appellate  Court  will 
not  disturb  a  jndf^ent,  or  verdict,  or  finding,  or  order  denying  a  new  trial  or 
granting  a  new  trial  where  there  is  a  substantial  conflict  in  the  testimony,  and 
BO  role  of  law  appears  to  have  been  Tiolated.  The  Supreme  Court  has  often 
held  that  it  would  not  interfere  with  the  verdict  of  a  jary  on  the  ground  that 
meh  verdict  is  against  the  weight  of  evidence,  except  in  extraordinary  cases. 
It  is  almost  impossible  for  on  appellate  Court  to  satlBfy  itself  in  a  decision  upon 
sQch  matters— so  much  depends  upon  the  manner,  bearing,  character  of  wlt- 
neoes,  and  the  peculiar  circumstances  which  the  transcript  fails  to  preserve, 
which  give  value  and  weight  to  testimony.  KimbaUy.  Qearhari,  12  Cal.  27; 
10  Id.  446;  14  Id.  167;  Jbknmm  v.  PendMon,  1  Id.  133;  SoanMtt  v.  atrahie,  9 
Id.  177;  WedcUe  v.  Stark,  10  Id.  301;  Bendeu  v.  Atwiil,  12  Id.  240;  Bitter  v. 
Stock,  12  Id.  402;  McOarrity  v.  ByingUm,  12  Id.  432;  Viaher  v.  Webtfter,  13  Id. 
60;  Stevens  v.  Lrwin,  15  Id.  .504;  Adams  v.  Pugh,  7  Id.  150;  BiteMe  v.  Bradaham, 
6  Id.  228;  Ktuwles  v.  Joosi,  13  Id.  620:  Brmen  v.  dmOh,  10  Id.  508;  Qagtktrdo 
V.  Bb6erftn,  18  Id.  394;  Lewie  v.  OavVaaud,  21  Id.  178;  OvUahan  v.  Statback, 
21  Id.  413;  TMsY.  Weatherwax,  23  Id.  58;  PreeUm  v.  Kejfs,  23  Id.  193;  Lutmk 
V.  BuOoek.  24  Id.  338;  Ellis  v.  Jeans,  26  Id.  275;  WUeooBson  v.  Burton,  27  Cal. 
232;  WUkinsan  v.  Parrott,  32  Id.  102. 

103.  Ttdm  rule  applies  to  law  aoA  aqnity  oases  alike. — On  an  appeal 
from  an  order  denying  a  new  trial  in  an  equity  case,  the  appellate  Court,  under 
the  ijstem  of  practice  in  force  in  this  State.  ^U  applv  the  same  rule  with  refer- 
«Bce  to  balancing  conflicting  testimony,  which  it  would  if  it  had  been  an  action 
at  law.    Doe  v.  VaU^,  29  Cal.  386. 

104.  Bat  this  mle  does  not  aipplj  when  the  evidence  in,  the  Court  below 
eouisted  of  depositions.    Wtlaon  v.  JHckson,  IhWoLft  A  Co.,  July  T.  1867. 

105.  Tbe  same  rale  applies  to  the  report  of  oommissioners  ap- 
pointed to  assess  the  damages  and  estimate  the  beneflto  resolting  from  the 
widening  of  a  street,  and  to  the  judgment  of  a  Court  affirming  the  report, 
where  the  commissioners  make  a  personal  inspection  oi  the  premises,  with 
even  greater  force  than  two  verdicte,  or  findings  of  a  Court  based  on  evidence 
•kme.  Appeal  of  Piper^  33  Cal.  530;  Appeal  of  Brooks  and  Josephs^  32  Cal. 
558. 

106.  The  same  role  applies 'to  findings  by  referees.>~The  decision  of  a 
referee  upon  a  question  of  fact  will  not  be  set  aside,  where  the  evidence  upon 
nch  question  is  conflicting,  and  where  the  testimony  of  some  of  the  wit^ 
nesses,  if  credited,  snpporto  the  finding.    Brady  v.  Brown,  20  Cal.  520. 

107.  A  Court  has  power  to  set  aside  the  report  of  a  referee  and  grant  a 
new  trial,  on  the  ground  that  the  evidence  before  the  referee  was  insufficient 
to  justify  his  decision.     Coppe  v.  BrizMoUxra,  19  Cal.  607. 

106L  Reteees'  lepoits  andaiNrards.->When  the  appellate  Court  will  dis- 
turb their  reports,  findings,  awards.     See  $  187,  ante,  note  No.  12. 

109.  Other  Instances.— The  admisston  by  the  Court,  under  the  objections 
of  defendants,  of  improper  evidence  offered  by  plaintiff  to  prove  a  fact  al- 
iased in  his  complaint,  and  not  denied  in  the  answer,  is  no  cause  for  grant- 
uig  a  new  trial.    TTetts  v.  McPike,  21  Cal.  215. 
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110.  If  the  Terdiot  is  against  the  weig^  of  eTidenoe,  bat  there  is  stitt 
iome  eyidence  to  justify  it,  a  new  trial  will  not  be  granted  on  the  raonnd  tfati 
the  eridenoe  is  insufficient  to  ivm^  the  rerdict.    KUe  t.  1\M>s,  38  Gal.  Sn. 

111.  Where  it  is  evident  that  the  jury  mast  have  acted  under  a  mfstakea  ia- 
pxession  as  to  the  legal  effect  of  the  eyidence,  or  In  total  disregard  of  !t»  a  new 
trial  will  be  ordered.    Minium  t.  Burr,  20  Oal.  48. 

112.  Bupigpift  ooort  will  not  w«igli,  but  wiU  iwltw  tii0  evidaiioi^ 
^Rrhen. — ^The  Supreme  Court  will  not  attempt  to  weigh  the  evidence  and  decide 
between  oonflicting  statements.  PstaHe T.j6iio6ey«<  at, 24  Gal.  41A.  ButitwiU 
alvrays  review  the  evidence,  if  the  point  is  nmde  that  the  Terdiet  or  judgment  ii 
contrary  to  the  evidence,  and  if  they  find  there  is  a  substantial  oonlliet  in  the 
same,  so  that  the  mry  mi^ht  find  either  way  without  becoming  obnoxioas  ti 
the  charge  of  passion,  prcgudice,  misconception  or  caprice,  the  verdict  will  boI 
be  disturbed.    Bice  v.  Cun/dngham,  29  Cai.  492. 

113w  The  appellate  Court  will  decline  to  review  the  fkcti  of  the  case,  nnkei 
an  assignment  of  errors  shows  that  the  Court  below  refhsed  an  application  for 
a  new  trial,  made  on  the  ground  that  the  verdict  was  contrary  to  evidence,  sod 
that  only  as  an  appeal  flrom  the  reftisal  to  gmnt  a  new  trial.  8tnUh  v.  PMpt, 
2  Gal.  121 ;  Oriavoold  v.  Sharpe,  2  Id.  23 :  WMtman  v.  SuUer,  8  Id.  179.  See 
fhrther,  §  333,  No.  1-7. 

114.  Facts  will  not  be  roviawed  unlw—  a  new  trial  ^iraa  asked.— The 
appellate  Court  will  not  review  the  fiwts  of  a  ease  unless  a  new  trial  wis  asked 
fai  the  Court  below.  Br<mn  v.  Oraves,  2  Gal.  118 ;  8mUh  v.  Pkeips,  2  Id.  IM ; 
€hi8wM  V.  Sharpe,  Id.  17 ;  ^^graham  v.  OUdermegUr,  Id.  483 ;  Brown  v.  2b0ai^ 
7  Id.  398:  Bhxne  v.  Bogcurdua,  13  Id.  78 ;  lAeMng  v.  Gimidt  Id.  598 :  iTiibi  v. 
Peek,  30  CaL  280. 

115.  The  findings  of  the  jury  on  issues  submitted  to  them  in  an  equity  esse,  If 
not  objected  to  by  motion  for  new  trial,  or  If  not  set  aside  by  the  Court  on  its 
own  motion,  become  eetablished  facts  in  the  case,  and  cannot  be  questioned  ia 
the  Supreme  Court  for  the  first  time.    Bufr,  FMett  16  Gal.  375. 

116.  The  findings  of  fact  in  the  Court  below  will  not  be  renewed  on  appesi, 
nnlees  there  was  a  motion  for  a  new  trial ;  and  this,  whether  the  case  be  ia 
equity  or  at  law,  tried  by  a  Jury  or  by « the  Court.  Oagiiardo  v.  HoberUkt  18 
CaL  394. 

117.  See  ftirtberi  seo.  196  and  notes  tiieceander. 

118.  When  the  supreme  oonrt  will,  and  will  not;  set  aside  a  judg- 
ment; "rerdict;  finding,  or  oider,  on  oonsldeiing  tiie  evidence^— where 
there  is  a  confiict  of  testimony  on  any  question  of  fkct,  the  Supreme  Court  vUi 
not  ordinarily  disturb  the  finding,  but  where  the  testimony  is  all  one  way  on 
any  one  point  essential  to  sustain  the  judgment,  and  the  finding  is  contra^  to 
the  evidence,  a  new  trial  will  be  granted.  Lyle  v.  BoUfnt  et  iue,,  25  Cal.  44Di 
Nor  will  the  Court  set  aside  the  findings  and  grant  a  new  trial,  on  the  groood 
that  the  findings  are  not  warranted  by  the  evidence,  unless  the  evidence  wsi 
such  that  if  the  questions  had  been  submitted  to  a  jury,  the  Court  would  set 
aside  the  verdict  as  contrary  to  evidence.  Moate  v.  Jfurdoeib,  26  Cal.  52i 
But  where  the  findings  of  the  Court  are  not  warranted  by  the  evidence  a  nev 
trial  should  be  granted.  SoUon  v.  Stewartt  29  Gal.  615 ;  also,  where  there  if 
no  evidence  npon  a  point  essential  to  sustain  the  verdict,  a  new  trial  will  be 
ordered.  OumrMns  v.  ScoU,  20  Cal.  63 ;  or  where  the  verdict  ia  so  clearly 
against  evidence  as  to  leave  no  room  for  doubt.  HtU  v,  Smiih,  32  Cal.  166: 
but  where  the  rerdict  of  the  jury  is  clearly  against  the  evidence,  a  new  trial 
wilt  be  awarded.    Bagley  v.  Eaton,  8  Cal.  159. 

119.  If  in  an  action  to  recover  lands,  the  teatimony  of  five  wiineseeewbo 
know  the  premises,  on  a  question  of  damages,  is  contradicted  by  one  who  testi- 
fies with  respect  to  a  much  larger  tract,  including  the  premises  in  dispute,  bat 
without  knowing  their  location,  it  is  not  such  a  conflict  of  testimony  as  will 
preclude  the  appellate  Court  {h)m  setting  aside  a  finding  In  aooordance  with 
the  testimony  of  the  one.    CarpenJ^er  v.  OardiMr,  29  Gal.  160. 

120.  nepresnmptionof  law  is  that  the  evidence  wannnted  the  Tfr- 
diot.— If  the  jury  in  their  verdict  necessarily  pass  on  a  materUl  question  of 
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haiLf  tbe  BppellAte  Court  will  not  reverse  the  judgment,  on  tiie  ffroond  that  there 
vw  no  eyidence  to  warrant  the  verdict,  nnless  a  motion  fi  made  for  a  new 
trial,  and  a  statement  made  which  shows  Uiat  no  evidence  was  Introduced  to 
prove  the  fact.  The  presumption  of  the  law  is  that  there  was  evidence  to  su»- 
Vm  every  material  fhet  found  bj  the  jury.    DdH  v.  Anderson^  27  Gal.  260. 

121.  Wliere  there  is  no  issue  tendered  in  the  pleadings  upon  a  material  ma^ 
tor.  the  Court  or  jury  will  not  be  presumed  to  have  found  on  such  matter. 
mWnf  V.  CUirvm,  29  Gal.  689. 

122.  Tlie  Supreme  Court  is  not  authoriced  to  presume  the  finding  of  a  iiftot 
not  within  the  msue.    Bemal  v.  OMm,  Oct  T.  1867. 

123.  fSeiPOulh  rabdivlsion. — ^For  error  of  law  excepted  to,  an  appeal  lies 
vithoot motion  fornew trial    Moe v.  Giuhirie,  13 Gal.  53. 

121.  The  granting  a  nonsuit  on  the  facts  is  a  question  of  law,  and  if  the 
proper  exception  be  taken,  may  be  reviewed  on  appeal  without  motion  for  new 
kial.    Cntvena  v.  Jkw^,  13  Gal.  42;  Bard  v.  Ruih,  U  Id  83. 

125.  A  verdict  obtained  upon  incompetent  evidence  inav  be  set  aside;  but 
tins  cannot  be  done  if  the  evidence  were  admitted  without  objection;  nor  can 
it  be  done  upon  the  ground  that  effect  was  given  to  the  evidence  by  the  jury, 
even  if  objected  to.    McChudv.  0*Neaa,  16  Gal.  892. 

126.  On  motion  for  new  trial,  on  the  sole  ground  that  the  verdict  is  not  su»* 
tuned  by  the  evidence,  the  Court  below,  in  passing  on  the  motion,  can- 
not disrc^jaxd  any  portion  of  the  evidence  before  the  jury.  The  question 
as  to  ti&e  competency  of  the  evidence  cannot  be  raised  on  such  motion.    Id, 

127.  In  sncn  cases,  that  which  vitiates  the  verdict  is  the  error  of  the  Court 
In  admitting  the  evidence;  and  if  the  party  seeking  to  set  aside  the  v^dictbe 
not  in  position  to  take  advantage  of  this  error,  he  cannot  olqeot  that  the  evi- 
dence waa  improperly  admitted.    Id. 

128.  Where  improper  evidence  is  submitted  to  the  jury,  under  objection,  a 
new  trial  will  be  granted  on  appeal,  unless  the  Court  can  see  that  such  e^ 
deuee  eoold  not  possibly  have  had  an  effect  upon  the  jury  prejudicial  to  the 
ippellant.  Iimis  v.  Steamer  SenatoTf  1  Gal.  462.  And  the  presumption  is  that 
it  was  prejudicial.    Id,  93. 

129.  In  a  snit  to  recover  goods  on  the  groxmd  of  fraud  in  the  vendee,  the 
admisraon  of  erridenoe  that  he  was  insolvent  two  months  after  the  purchase  is 
not  snfiLdent  to  reverse  the  judgment,  unless  it  is  clearly  shown  that  the  evi- 
dence waa  irrelevant,  and  injurfous  to  the  party  objecting.  CoghiU  v.  Boring, 
15  GaL  213. 

ISO.  Where  competent  evidence  was  given,  which  might  have  had  an  in* 
finence  on  the  mind  of  the  Jury  &i  determining  whether  certain  premises  in 
dnpute  were  included  withm  wat  portion  of  the  Miasian  Dolores  which  waa 
churned  to  be  confiscated,  or  that  portion  which  was  said  to  have  been  re* 
serred:  ffM,  that  a  new  trial  should  be  granted  on  the  ground  of  the  admis- 
sion  of  improper  testimony.    SantiUan  v.  ifoses,  1  Gal.  ^. 

13L  Whether  driving  piles  in  Front  street,  in  the  city  of  San  Francisco, 
^le  street  being  laid  out  over  the  waters  of  the  bay)  is  an  obstruction  to  the 
nee  use  of  the  street  by  the  public,  is  a  question  of  fact  for  the  jury;  and 
trhen  that  question  was  not  so  submitted,  a  new  trial  was  granted.  The  City 
ef  San  F^randaco  Y.  Clark,  1  Gal.  386. 

192.  Although  the  Supreme  Court  may  be  satisfied  that  the  verdict  of  a 
jmyis  reasonable  in  amount,  a  new  trial  will  be  granted  where  an  erroneous 
mstruction  has  been  given  by  the  District  Judg(%  which  may  have  influenced 
flie  verdict.     Tonge  v.  Pacific  MaU  8,  8,  Co,,  1  Gal.  354. 

133.  The  whole  chaiji^e  ox  a  District  Judge  to  the  juxr  should  be  taken  to- 

SCher,  and  when  considered  in  this  way,  if  it  appear  tnat  the  jury  could  not 
iTe  been  misled  by  it,  a  new  trial  will  not  be  granted,  although  some  of  the 
tostmetions  may  in  slight  respects  be  repugnant  to  eadi  otiier.  Carringion  v. 
Pod^  Jfiia  8ie>amsMp  Co.,  1  Gal.  478. 

134.  Instructions  of  the  Court  to  the  jury  must  all  be  taken  together, 
sad  i^  where  thus  viewed,  the  case  appears  to  have  been  fairly  presented  to 
the  jury,  tiie  verdict  will  not  be  distuiDed.    Dvolnette  v.  Benriqueg,  1  Cal.  390. 

135.  An  erroneouB  oonstmction  will  be  disregarded,  if  the  jury  cameto  the 
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r roper  undenrtaniting,  and  rendered  a  ooneot  judgment    BmktAr,  M^Bmtf, 
Cal.  411. 

136.  Though  insiaractlonB  may  not  be  teohnioally  oOTreot^  yet  if  the  qaee- 
tiona  upon  vhich  the  case  tarns,  seem  to  haye  been  nurly  pot  to  the 
inry,  and  the  verdict  sustained  by  the  testimony,  the  Supreme  Court  will  not 
mterfere.    Smith  v.  Harper,  5  Cal.  329. 

137.  The  Supreme  Court  will  not  disturb  the  insfamotiona  of  the  Dtskaat 
Court  to  the  jury,  on  the  ground  there  was  no  evidence  upon  whieh  to  bs» 
them,  when  there  was  some  eridenoe,  although  it  may  haye  been  ali^t.  Ftf^ 
Urg  y.  Qorham,  10  Cal.  125. 

136.  Bxoeptiona  to  eviaenoe.->If  an  objection  is  taken  to  eyidenoe  b^ 
counsel,  and  the  objection  is  oyerruled  by  the  Court,  and  no  exoeptioD  if 
taken  to  the  ruling,  the  presumption  is  that  the  counsel  acquiesced  in  the  n^ 
ing.    Jhumtr  €t  al,  y.  Tuokmm  Ccwniy  Waier  Co.^  25  Cal.  404. 

139.  Special  oases  of  Immntmiftl  erron»  in  admitting  or  excluding 
evidence.— To  entitle  an  objection  to  notice,  it  must  not  only  be  on  a  material 
matter,  affecting  the  substantial  right  of  the  parties,  but  its  point  most  be 
particularly  stated.  The  pcurty  must  lay  his  finger  on  the  poii^  of  his  dgee- 
tion.    KUer  y .  JKimbal,  10  Cal.  267. 

140.  A  new  trial  will  not  be  granted  on  account  of  the  admission  of  Im- 
proper evidence  to  jproye  a  fetot  not  material  to  the  decision  of  the  action,  ind 
mdependent  of  which,  the  yerdict  is  supported.  Clark  y.  ZocJbioood,  81  OtL 
220. 

141.  A  judgment  wiU  not  be  reyersed  on  account  of  the  admissions  of  inh 
proper  evidence  which  is  mere  surplusage  and  immaterial  to  tixe  issues.  Jfflb 
y.  Barney,  22  Cal.  240. 

142.  A.,  a  witness  for  plaintiff,  when  cross-examined,  was  asked  miestions 
by  defendant,  which,  on  plaintiff's  objection,  were  erroneously  ruled  out  bj 
tiie  Court.  Defendant  iJterwards  called  the  same  witness  and  asked  the 
same  questions,  which  were  answered  without  objection.  Hdd,  that  the  jnd^ 
ment  would  not  be  reversed  by  reason  of  the  error  committed  by  the  Couii^ 
as  defendant  had  suffered  no  injury  thereby.    Hicks  y.  WhUeside^  23  CaL  40i 

143.  If  the  Court  errs  in  the  admission  of  testimony  during  the  trial,  bat 
afterwards  instructs  the  jury  to  disregard  sudi  testimony,  the  error  is  not  suf- 
ficient to  entiUe  the  psitv  objecting  to  the  testimony  to  a  new  triaL  Uniom 
Water  Co.  y.  Orary,  25  Cal.  507. 

144.  If  in  the  course  of  a  trial  a  portion  of  plaintiff's  evidence  is  exbliidad 
by  the  Court,  and  a  nonsuit  is  granted  and  juogment  rendered  for  defendsntt 
and  an  order  afterwards  made  granting  a  new  trial,  from  which  defendsat 
appeals,  and  the  record  contains  the  evidence  excluded,  and  the  Court  of 
review  comes  to  the  conclusion  that  if  the  evidence  excluded  had  been  ad- 
mitted plaintiff  could  not  have  recovered,  the  order  granting  a  new  trial  iriU 
not  be  reversed.    Merle  y.  Maihevas,  26  Cal.  467. 

145.  A  Court  of  review  will  not  reyerse  the  judgment  of  an  inferior  tabor 
nal  for  errors  committed  in  excluding  eyidence,  if  the  evidence  excluded  it 
contained  in  the  record,  and  it  appears  that  the  par^  complaining  would  not 
have  been  entitied  to  recover  if  the  evidence  haid  all  been  admitted.    Id, 

146.  If  incompetent  testimony  is  admitted  without  objection,  the  Goiirt 
will  treat  the  testimony  as  competent  on  motion  for  nonauit,  and  on  motioa 
for  new  trial.    Janaon  v.  Brooks,  29  Cal.  214. 

147.  If  the  Court  refuses  to  allow  the  defendant  to  amend  his  answer,  and 
then  allows  him  to  introduce  his  evidence  on  the  point  to  which  the  amend- 
ment referred,  and  it  appears  firom  such  eyidenoe,  and  the  facts  Ibund  upon 
other  issues,  that  the  amendment  is  material,  no  injury  results  from  the  r^ 
ftisal,  and  judgment  will  not  be  reversed  on  that  ground.  J^onea  y.  Blockt  SO 
Cal.  227. 

148.  If  there  is  uncontradicted  testimony  sufiioient  to  warrant  the  yerdict 
of  the  jury,  the  jud^ent  will  not  be  reyersed  because  there  waa  some  inele* 
vont  testimony  admitted  upon  the  point  in  issue.  Zdgkr  y.  YFefis,  Far^  dk  Cokt 
28  Cal.  263 ;  nor, 
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119.  If  ibB  Terdict  is  aoaiDst  the  weiffht  of  evidence,  bat  {here  is  still  some 
•ndenee  to  jnstifjr  it.    KiU  y.  Tvbbs,  32  Cal.  322  ;  nor, 

150.  If  tiie  eyidence  was  conflicting,  even  though  the  Judge  who  passed  on 
ihe  motion  for  a  new  trial  did  not  preside  at  the  trial,  and  for  that  reason 
decUned  to  review  the  evidence.    Biee  ▼.  Owmingham.  29  Gal.  492. 

151.  An  erroneous  mling  bj  the  Court,  in  excluding  certain  testimony,  is 
■ot  a  ground  for  a  new  trial  where,  from  the  mode  of  submisaion  to  the  jnrj 
asd  tbar  finding,  it  is  evident  that  the  testimony  offered  could  have  had  no  influ- 
csoe  opon  the  verdict    Carpenter  v.  Norria^  20  Cal.  437. 

152.  The  objection  that  the  evidence  does  not  warrant  the  judgment,  can  be 
entertamed  only  on  motion  for  a  new  trial.    James  v.  WWiams^  31  Cal.  211. 

153.  Glvliig  a  'vtrrong  raaaon  for  a  deolaioiL--An  order  granting  a  new 
M  will  not  be  reversed  because  the  reason  assigned  for  granting  it  is  a  bad 
one,  provided  there  was  a  good  reason  for  granting  die  same.  BcSton  v. Stewart, 
»  Gal.  €15. 

154.  The  appellate  Court,  In  revlewinir  an  order  granting  a  new  trial,  is  not 
Mofined  to  the  reasons  assigned  by  the  Court  below  in  granting  it.    Id, 

155.  If  the  Court  below  makes  an  order  granting;  a  new  tnal,  and  for  any 
esose  the  order  was  oorrect,  the  appellate  Court  will  not  set  it  aside  because 
the  reason  assigned  for  it  may  have  been  wrong.    Orani  v.  Mocrt,  29  Cal.  644. 

156.  An  order  granting  a  new  trial  does  not  stand  or  fall  upon  the  reasons 
Thich  Uie  Court  making  the  order  assigned  for  it,  but  upon  all  the  facts  in 
tkeieoord.    CogMa  A  Go,  v.  Marks^  29  CaL  673. 

187.  Xnunatsslal  airor,  other  instanoea — It  is  useless  to  put  parties  to 
Am  additional  trouble  and  expense  of  a  new  trial,  when  we  see  dearlv  that 
after,  perhaps,  a  protracted  litigation,  the  result  must  be  the  same.  Toider  v. 
Mom,  1  CaL  213;  ^i^  v.  CompUm,  6  Id.  26. 

158.  A  new  trial  will  not  be  sranted  where  the  evidence  shows  that  a  case 
ciBBot  be  made  out,  and  it  would  consequently  be  a  nseless  expense.  Swnol 
V.  B^tnamf  1  Cal.  285.  A  new  trial  will  not  be  granted  for  an  error  by  which 
ften^ts  of  the  party  were  not  prejudiced.  MUbum  v.  Ritchie,  2  CaL  148 ; 
Ifier  V.  Green,  28  Cal.  206 ;  Carpeniier  v.  Gardner,  24  Cal.  160. 

159.  Where  tiie  instructions  of  the  Court,  though  incorrect  in  law,  are  all 
i&  &vor  of  the  defendant,  he  cannot  complain  of  the  error.  Gavenr,  Dopman, 
5Cal.842. 

IflO.  An  error  in  an  instruction  which  does  not  militate  against  the  api>el- 
hat,  or  a  mere  want  of  perspicuity  on  Uie  part  of  the  Court  below  in  fhmung 
instractaonSy  is  not  a  ffround  of  reversal.    People  v.  Moore,  8  Cal.  94. 

1(L  A  new  trial  wiU  not  be  ordered  because  of  inaoouracy  in  the  language 
of  a  finding  of  fact,  when  it  is  sufiBloiently  distinct  as  to  the  material  question 
iamhed  in  the  action.    MeEvmey  v.  Smith,  21  Cal.  374. 

162.  A  new  trial  will  not  be  granted  on  account  of  the  aiving  of  instructions 
tD  the  jury  which  conld  not  have  injured  the  party  complaining.  Tompkins  v. 
JiiWy,  32  Cal.  231. 

163.  A  judgment  wiU  not  be  reversed  for  an  error  favorable  to  the  appellant. 
WiUdHion  V.  ParroU,  32  Cal.  102. 

164.  Where  a  new  trial  has  been  granted  by  the  District  Judge,  in  the  ab- 
lettoe  of  an  affirmative  showing  of  erior,  his  ruling  will  be  deemed  ooireot. 
Pflje  ▼.  O'JWen,  Oct.  T.  1866. 

165.  Special  obmob,  "vrliera  new  trials  were  granted,  Judgments  modi- 
Bad,  sto. — ^Where  ^e  merits  of  the  case  were  not  investigated  in  the  lower 
GourlB,  by  reason  of  an  uncertain^  as  to  the  proper  mode  of  proceeding 
under  ttie  anomalous  provisions  of  tne  Practice  Act  relatinjg  to  interventions, 
fte  Supreme  Court  awarded  a  new  trial,  although  the  decision  of  the  Court 
Mow  upon  the  main  question  involved  was  approved,  and  the  only  error 
ditdosea  might  have  been  cured  by  a  direction  to  modi^  the  judgments. 
SpefBTY,  IkmOe,  21  Cal.  280. 

1d6.  When  the  complaint,  evidenoe  as  admitted,  the  verdict,  and  judgment; 
IBS  in  harmony t  but  the  judgment  is  erroneous  by  reason  of  a  wrong  con- 
■traction  given  to  the  description  of  land  in  a  deed  in  evidence,  the  Bupreme 
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Court  oannot  modilV  iibe  jndgmeiit,  but  will  rererae  it  and  grant «  new  trial. 
Hicks  T.  Coleman,  26  Gal.  145. 

167.  Where  several  defenses  are  pleaded,  either  of  which  is  good  in  law,  aod 
the  Terdiot  is  for  the  defendants,  and  the  Conrt  errs  in  its  insiztictions  to  Uia 
jnxy  as  to  one  of  the  defenses,  the  judgment  will  be  reversed,  onless  it  is  suidt 
to  appear  that  the  yerdiet  was  renderra  on  one  of  the  defenses  in  relation  to 
which  no  eiror  was  committed.     Wiseman  t.  MilfvUy  et  al,,  25  Gal.  234. 

168.  If  a  defense  should  be  speciallj  pleaded,  the  omission  to  plead  it  ii 
not  cured  by  the  introduction  withont  objection  of  evidence  in  support  of  ii^ 
and  the  finding  of  the  fact  in  relation  to  it  by  the  Court.  litCdmb  v.  RtH 
28  Cal.  281;  Smith  v.  Otoens,  21  Cal.  11. 

169.  Where  the  jury,  without  partioular  inatmotion  ttom  the  Courts  retoni 
a  verdict  payaUe  in  gold  coin,  though  there  was  no  evidenoe  that  either  ou  ar 
after  strildng  a  balance  between  the  parties  the  defendant  promised  in 
writing  to  pay  in  gold  coin,  a  new  trial  will  be  granted.  Howard  v.  Boetas 
Oct.  T.  1867.    Bee  farther,  post,  §  245,  Nos.  41h£. 


170.  N«w  trial  inequity  oaaesL— The  Practice  Act  appUea  as  well  to  kigal 
as  equitable  actions,  so  far  as  its  provisions  are  consistent  with  the  xi^ts  m 
remedies  administered  in  Courts  of  equity.  And  the  only  way  in  which  flM 
verdict  of  a  jury  on  issues  submitted  can  be  reviewed,  is  by  motion  for  sev 
trial— except,  probably,  that  the  Court,  whether  sitting  in  equity  or  on  tbo 
trial  of  a  common  law  action,  may,  of  its  own  motion,  set  aside  the  veidiek  of 
a  jury  when  clearly  and  palpably  agridnst  the  evidenoe.  DuffT.  SUhar,  15 
Cal.  375. 

171.  There  is  no  substantial  diiference  between  a  rehearing  in  an  eqfoiljr 
case,  which  opens  the  decree  and  places  the  case  before  the  Court  for  triil 
anew,  and  a  new  trial  in  a  case  at  law.  tried  and  decided  by  the  Court.  JKddb 
y.  JBaher,  13  Cal.  295. 

172.  The  Court  below  may  refuse  a  new  trial,  even  tiiough  both  parties  ooa* 
sent  to  it.  Such  refusal  to  grant  a  new  trial  is  no  ground  of  error,  partionUz|| 
in  an  equi^  case  where  there  may  have  been  no  necessitv  for  a  new  trial;  ii 
upon  application  to  the  Court  upon  the  pleadings  ana  facts  before  it,  ihi 
proper  decree  might  have  been  rendered,  notwithstandixig  tiie  verdiot;  (S^  if 
refused*  the  error  corrected  1^  appeal.    Phdan  v.  Ruix,  lo  Cal.  90. 

174.  If  no  appeal  is  taken  from  an  order  denying  a  new  trial,  the  appeUiti 
Court  oannot  review  the  evidence  to  determine  whether  the  verdict  or  indiaxi 
are  sustained  by  it.  The  practice  Is  the  same  In  all  cases,  whether  at  law  or » 
equity.    Oreen  v.  BuJUer,  26  Cal.  599. 

175.  When  eqnltj  will  and  will  not  intarfere.—- Where  a  party  moveifrr 
a  new  trial  and  &ils,  he  cannot,  on  the  same  facts,  go  into  equity  and  e^foia 
the  jadgment  rendered.    GoOms  v.  BuUer,  14  CaL  226. 

One  who  buys  land  during  the  pending  of  an  action  against  his  grantor  to 
recover  possession  of  it,  wi&  a  notice  of  the  milt,  and  neglects  to  defrnd  it 
until  judgment  is  obtained  against  his  grantor,  and  then  negleots  to  move  for  a 
new  trial,  cannot  obtain  a  new  trial  in  a  Court  of  equity.  JliaaUek  v.  Tkarp, 
29  Cal.  444. 

176.  A  Conrt  of  equity  will  not  grant  a  new  trial  In  an  aetfon  at  law  iriien 
the  applicant  knew  of  the  rendition  of  the  judgment  against  him  in  the  hv 
action  in  time  to  have  moved  for  a  new  trial  in  the  law  Court.    Id, 

177.  A  part?  cannot  Attain  an  action  in  a  Conrt  of  equity  to  set  siidB  a 
judgment  against  him  rendered  in  a  Court  of  law,  and  obtain  a  new  trial,  wil^ 
out  showing  that  he  had  no  opportunity  to  move  ibr  a  new  trial  in  tbo  hiv 
Court,  by  reason  of  some  mistake,  accident,  or  surprisei  unaccompanied  b| 
any  fault  or  negligence  on  his  part.    Id. 

178.  Courts  of  equity  will  not  interfere  and  set  aside  a  jud^nent  atlsv, 
except  when  it  has  been  obtained  by  fraud,  or  through  some  accident  or  a^ 
take,  without  laches  on  the  part  of  the  party  oomplidninft  and  after  all  xon^ 
edy  at  law  has  been  lost    Id.    Boktnd  v.  Thornton,  12  Cal.  441. 

179.  Diami— wT  of  a  motkni  amomits  to  a  denlaL— An  order  djamrmanj 
a  motion  for  a  new  trial  is  in  effect  denying  a  new  trial.  Warder  v.  JM^ 
dno  Co.,  32  Cal.  656. 
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180.  When  appenl  from  «n  arttor,  to,  wfll  be  fllimiiinil 

181.  An  appeal  from  an  order  denying  a  new  trial  will  be  dismissed  unless 
Ae  Btstoneat  is  a^preed  to  by  the  attorneys  of  the  respectiye  parties  or  setlled 
and  sn&enticated  by  the  Court    Cotgrove  t.  Johnaon,  SO  Gal.  609. 

181  A  new  trial  granted  for  alleged  erran  of  law,  wili  be  reviewed. — 
"Wlien  a  new  trial  is  granted  hj  the  Conrt  bdow,  entirely  upon  alleged  etrors 
ef  kw,  the  Sapreme  Court  will  review  the  action  of  the  Court  below  as  in 
otkr  esses.    O'Brien  y.  Brad^f,  23  Cal.  243. 

181  megal  evldenoe  praeuined  Ji^nzioiiSL— Unless  the  illegal  eridenoo 
oosldhaye  no  influence  upon  the  yerdict,  the  presumption  is  that  it  did  hays 
■ome  weight  with  the  jury,  and  a  new  trial  uiould  be  ordered.  SaniiUan  y. 
JiMtt»  lOsl.  93. 

184.  Broib  ooourrlng  at  the  trial  mmt  be  i^oially  excepted  to  at 
tibe  timeL— When  there  has  been  no  objection  raised  or  exception  taken  to 
Hm  insufficiency  of  the  eyidence,  this  Court  would  presume  that  sufficient 
evidence  of  a  proper  character  was  giyen  to  warrant  the  yerdict.  Buaaiing  y. 
IfeUanaa,  1  Cal.  182. 

166.  Courts  will  require  an  objection  to  the  sufficiency  of  eyidence  to  be 
Bade  at  the  time  Ihe  same  is  offered  to  be  introduced,  so  that  a  party  may 
hate  die  opportunity  of  scmplying  the  necessary  eyidenoe.  Ooodah  y.  Wed, 
6  Cil.  341 ;  JidU  y.  Smiih,  16  Cain33. 

186.  An  objection  to  a  form  of  a  yerdict  should  be  made  on  motion  for  a 
new  trial.  It  is  too  late  to  raise  it  in  this  Court  for  the  first  time.  Daugkua 
y.  S^afl,  9  Cal.  562. 

187.  Where  a  defendant*B  objeetion  to  the  admission  of  testimony  on  tha 
trisl  is  general,  he  cannot  be  pennitted  to  make  it  spedcU  for  the  i&rst  time  in 
this  Court.    People  y.  Glenn,  10  CaL  32. 

188.  Where  the  objection  to  the  introduction  of  testimony  was  in  ffeneral 
tams  that  it  was  irreleyant,  the  objection  will  not  be  considered  in  the  8u» 
neme  Court,  if  the  testimony  could,  under  any  possible  circumstances,  haye 
Been  releyant     l>reux  y.  Damee,  18  Cal.  83. 

189.  Where  an  objection  is  taken  to  the  admission  of  eyidenoe,  without  a 
nediksation  of  the  grounds  of  the  objection,  it  does  not  merit  consideration. 
tUtr  y.  Ximbal,  10  Cal.  267. 

190.  Where  instructions  to  the  jury  are  not  excepted  to  at  the  time  they 
tts  giyen,  or  refused,  and  a  motion  for  new  trial  is  made  for  error  in  giying 
or  refasing  such  instructions,  they  cannot  be  considered  on  appeal  from  tha 
otder  denying  the  motion.    CoOier  y.  CorbeU,  15  Cal.  186. 

181.  A  xefmal  to  siye  an  instruction  cannot  be  urged  as  error  for  the  i&rst 
time,  on  a  petition  for  a  rehearing  on  appeal.  Fajfne  y.  TreadweU,  16  Cal.  247. 

192.  A  party  cannot  take  his  chances  for  a  yerdict  on  instructions  giyen 
•■d  Tflfused,  without  exceptions  taken,  and  &en,  after  yerdict,  except  to  the 
•ctioa  of  the  Conrt  upon  motion  for  a  new  tri^l.  Letter  y.  Putney,  7  CaL  428 ; 
iM  A.  «/bA»  y.  iticM,  26  Cal.  263. 

193.  An  exception  to  the  admissibility  of  a  deed  in  eyidenoe  must  be  taken 
flntke  trial  of  the  cause,  at  iM  prkte.  The  point  cannot  be  considered  on 
imsL    Peorsemy.  Snodgraes,  6  Cal.  478  ;  Poeten  y.  Baseel^,  Id.  467. 

IM.  A  party  cannot,  by  oon8entiiu|  to  admit  eyidence  '*  subject  to  all  lenl 
cns^tionB,"  absoWe  himself  from  the  necessity  of  taking  exceptions  to  the 
nk/naef  or  sufficiency  thereof,  and  deyoWe  the  responsibility  of  disooyering 
y^eAeved  objections  may  exist  on  the  Court  below,  and  after  fishing  for  a 
^wdiet,  for  the  first  time  assign  his  objections  in  the  Supreme  Court  Covtt- 
favdy.  Tanner,  7  Cal.  38. 

195.  Where  the  motion  for  a  new  trial,  thoigh  made,  does  not  ai>pear  to 
Imts  been  acted  on,  the  appellate  Court  will  not  consider  the  sufficiency  of 
^  endenee  to  sustain  the  yerdict.    Myere  y.  Caaey,  14  CaL  642. 

196.  On  appeal  by  a  ptointiif  from  an  order  oyermUng  a  motion  for  new 
Mil,  made  oy  him  upon  the  ground  of  insufficienoy  of  the  eyidence  to  justify 
ti^  yerdict,  an  exception  taken  by  defendant  on  the  trial  to  the  competency  of 
ft  iritaess  who  testified  for  plaintiif,  will  not  be  considered.  Pierce  y,  Jaolion, 
UCsL63a 
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197.  Ibo  party  most  lay  Us  fingor  on  tbm  poiat  of  bla  otjootioB^ 
JTtier T.  iTimM,  10  CaL  987;  Mar^y.  Traoen,  7  Gal.  2&a 

196.  Gcanting  or  refiiflliig  motkm  for  new  tilal  cUacretionaiy.>-1fotMn 
for  new  trial  is  addreaaed  to  the  sound  diacretion  of  the  Conrt,  and  the  8»> 
preme  Court  can  interfere  only  in  oasea  of  plain  abnae  of  such  discretifliL 
TeUrs  t.  Foes,  16  Cal.  357;  Drake  v.  Paimer,  2  Id.  181;  Watmm  t.  McClaff,^ 
Id.  288;  Bastings  t.  Steamer  Unde  Sam,  10  Id.  341;  Burnett  y.  WhUMeg,  IS 
Id.  36;  Quinn  t.  Kenifcn,  22  Id.  82;  O'BHen  y.  Bradjf,  23  Id.  343. 

199.  Where  the  eiridence  is  conflicting,  the  granting  or  refusing  a  new  triil 
rests  in  the  discretion  of  the  Court  Mow,  and  this  Court  will  not  intnfen, 
whether  the  new  trial  be  eranted  or  refused.     Weddle  t.  Stark,  10  Cal.  901. 

900.  Where,  on  trial  of  an  ejectment  suit,  certain  evidenoe  offered  by  ^ 
fendant  waa  rejected,  on  the  ground  that  the  ayerment  in  ^e  answer  thattiM 
original  location  of  the  lot  in  dispute  waa  aooording  to  **  the  actual  plan,  then 
uaed  and  reco^piized,  of  the  town  of  San  Frandsoo  or  Yeiba  Buena,  meui 
the  map  of  the  suryey,  and  not  the  actual  suryey  or  plan  on  the  ground,  asi 
the  Court  refused  the  defendant  permission  then  to  amend  bis  answer  in  tisi 
respect,  but  subsequently  granted  him  a  new  trial  for  that  purpose:  BM, 
that  the  Court  below  had  the  power  to  grant  the  new  trial  of^this  cause,  tad 
that  this  Court  will  not  interfere.    Leslrade  y,  Barth,  17  Cal.  285. 

201.  Tile  court  below  may  refoee  a  new  trial,  even  tlKKii^bolliptr- 
ties  consent  to  it — AVhere  a  case  has  been  once  fully  tried,  partieB  hayB 
not  an  arbitrary  discretion  to  renew  the  litigation.   Phelan  y.  Buh,  15  GtL  90. 

202.  Motkm  not  acted  en. — Where  the  motion  for  new  trial,  thoagh  nadt, 
d^es  not  appear  to  haye  been  acted  on,  the  appellate  Court  will  not  eooiidffr 
the  sufficiency  of  the  eyidenceto  sustain  the  yerdict  Myers  y.  Casey,  UOJ. 
6i2. 

203.  New  trial  wHl  be  granted  when  Jnatice  requires.— Where,  fnm 
the  record,  it  appears  highly  probable  that  the  judgment  of  the  Conrt  bdovh 
founded  neither  upon  law  or  equity,  the  Supreme  Court  should  revem  tte 
judgment  or  grant  a  new  trial.    Beed  y.  Jourdain,  1  Cal.  102. 

204.  It  is  error  to  refiise  a  new  trial  when  justice  requires  that  it  should  be 
granted.    Boss  y.  AugtUl,  2  Cal.  183. 

205.  Iigury  is  presumed  from  eyldence  erroneously  admitted ;  and  the  id- 
yerse  party  must  show  clearly  that  no  injury  accrued,  or  flie  jadgmoit  caaaot 
stand.    Orimea  y.  FaU,  16  CaL  63. 

206.  The  Court  may  impose  tenna.— The  Court  may  impose  tenns  upof 
granting  a  new  trial.    Battelle  y.  C(nmer,  6  CaL  140. 

207.  Where  a  party  complies  with  the  terms  imposed,  and  ayidls  hiantf  w 
the  adyantage  of  tibe  order,  he  cannot  afterwards  question  its  oorrectoesk   Ji- 

208.  The  terms  of  new  trials  are  peculiarly  within  the  discretion  of  theCooit 
with  the  exercise  of  which  the  appellate  Court  will  not  interfere,  except  ob  * 
clear  showing  of  abuse  or  groasly  unreasonable  terma  Biee  y.  OaJAkt  IS 
Cal.  64. 

209.  The  Court  ma^  require  a  reudttitnr  of  a  portion  of  an  exeessTe  Jadt* 
ment,  or  grant  a  motion  for  a  new  triaL    Benedict  y.  CoMeens,  4  Cal.  382. 

210.  When  a  new  trial  was  to  be  had  on  payment  of  costs :  Heldf  ^^^ 
acceptance  of  costs  did  not  waiye  the  right  to  appeal  fh>m  the  order  giaalnc 
a  new  trial.     Tyaon  y.  WeOa,  1  Cal.  378. 

211.  It  is  not  error  in  the  Court  below  to  revise  a  new  trial,  ^rorided  tbe 
successful  party  will  consent  to  a  reduction  of  his  judgment.  Chapm  t.  .SowH 
8  CaL  296. 

212.  If  the  findings  are  not  austained  by  the  eyldence  on  a  question  of  dssi* 
ages,  the  Court  may  reqube  the  plaintiff  to  remit  the  damages,  or  sabmtt  to  s 
new  trial.    Carpwtier  y.  Oarc^ner,  29  Cal.  160. 

213.  On  motloa  Ibr  a  new  trial  tlie  Court  cannot  revene  a  ^o*"^ 
Jnd^ent.— On  motion  for  new  trial,  it  is  irregular  for  the  Court  to  rergweiti 
first  judgment,  and  render  a  contrary  one,  without  hearing  or  notice.  Mufke 
T.  Baekett,  14  Cal.  661. 
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214  DiraotloMto  CSonrt  below  to  enter  a  Jtid^ent  does  not  givea 
mm  tdaL — Wliere  the  actioii  is  brong|bt  to  recover  judgment  upon  seTeral 
demaodft.  and  the  Court  below  renders  judf^ent  for  pUdnUff  upon  all  the  de- 
BudB,  and  the  appellate  Court,  in  its  opinion,  holds  that  plaintiflTs  recovery 
dKmld  hare  been  umited  to  a  portion  of  the  demands  sued  on,  and  directs  the 
Conrt  beloir,  upon  a  return  of  the  cause,  to  render  judgment  in  accordance 
vKh  the  opinion,  and  reyerses  the  judgment,  the  judgment  of  the  appellate 
Omrt  do«s  not  direct  a  nev  trial  of  the  issues,  but  directs  the  Court  below  to 
enter  jodgment  upon  the  findings  for  the  amount  due.  JrgenH  t.  CUy  of  San 
Frmagm,  30  Cal.  468. 

215.  Amotion  lor  a  new  trial  can  be  heard  only  on  the  record  made 
and  aettied  before  the  order  U  made. — Qicivey  t.  Oamberi,  82  Cal.  SOi ; 
ClMorow  T.  Joknmn,  30  CaL  609. 

216.  The  Supreme  Court  can  only  k>ok  to  the  atatement  as  settled  hy  the 
Coot  bdov,  to  detenome  the  character  and  point  of  the  objection  made  on 
thetaial  to  the  introduction  of  xvoposed  evidence.  They  cannot  consult  the 
opinion  of  the  Judge  in  passing  upon  the  motion  for  a  new  teial,  to  discover 
fte  real  point  of  objection.    Cochran  d  <d.  v.  0' JEe^e,  April  T.  1868. 

217.  Court  shoiild  mle  on  motion  for  new  trlaL— A  party  moving  for  a 
aev  trial  is  entitled  to  a  ruling  upon  his  motion  upon  the  basis  upon  which 
H  is  presented.  If  hia  notice  or  statement  has  not  been  filed  or  served  in 
time,  that  ia  good  reason  why  hia  motion  should  be  denied.    Jd. 

ns.  RnUnge  in  certain  cases  revle^^ed  without  a  motfon  for  a  new 
tdal— It  seems  that  errors  in  the  rulings  of  the  Court  below  will  be  reviewed 
easppeal,  edthoufiii  no  motion  for  a  new  trial  ia  made  or  overruled.  Boylt 
V.  Dnees,  6  Cal.^  ;  AUtn  v. Hm,  16  Cal.  117. 

219.  Where  plaintiff  was  nonsuited  on  the  ground  that  the  allegations 
of  the  complaint  were  not  sustained  by  the  evidence,  and  judgment  for  costs 
nadered  against  him,  no  motion  for  new  trial  is  necessary.  Darst  v.  Bush. 
U  Cal.  81. 

220.  Where  the  questions  in  a  case  arise  upon  motion  for  nonsuit,  and 
tpott  the  action  of  the  Court  in  giving  and  refusing  instructions,  a  motion  for 
lev  trial  is  nnneoessary.    iSfu/Kixm  v.  Ooiry,  17  Cal.  80. 

221.  Sttpnlationa  as  to  statement  on  appeal— A  stipulation  to  the  effect 
ftat  a  stitottAni  may  '*  be  used  on  the  motion  for  new  trial  in  this  cause,  and 
sho  on  the  appeal  to  the  Supreme  Court, "  includes  an  appeal  from  the  judg^ 
nent,  as  wdl^as  an  appeal  upon  the  deoisioin  for  the  motion  for  a  new  trial. 
Ba^y.  Haikek,  18  Cal.  m. 

222.  Statement  on  motfon  for  a  new  tiial  may  be  need  on  appeal 
tan  the  Jndgment — ^Any  statement  agreed  to  by  the  parties,  or  duly  settied 
and  certified  by  the  Court,  becomes  a  peat  of  the  record,  the  same  as  a  bill 
of  exosptions,  demurrer  to  the  evidence,  oir  any  other  mode  by  which  ques- 
ttona  01  law  or  matters  of  evidence  were  made  part  of  the  record  by  the  old 

rn  of  practioe.  And  where  an  appeal  was  taken  from  a  judgment^  and 
from  an  order  overruling  a  motion  for  a  new  trial,  and  the  appeal  from 
fiM  order  waa  dismissed,  for  we  reason  that  the  notice  was  not  served  in 
tnae,  and  the  transcript  contained  a  statement  on  motion  for  a  new  trial,  but 
lofbatsments  on  appeal  or  bill  of  exceptiona:  Sdd,  that  on  the  appeal  from 
te  judgment,  the  statement  on  motion  for  a  new  trial  properly  Ibimed  part 
of  me  record,  and  might  therefore  be  used  in  the  Court,  and  that  any  alleged 
•ncs  appearing  therdCrom,  affeoting  the  judgment,  might  be  considezed  and 
ps«ed  on.     Ibwcfy  v.  EWs,  22  Cal.  650. 

223.  Where  a  statement  is  made  and  settled  on  motion  for  a  new  trial,  and 
m  spimd  is  taken,  both  from  the  judgment  and  flrom  the  order  denying  a 
>sw  trial,  the  statement  can  be  used  in  reviewing  the  order  appealed  from, 
bot  cannot  be  used  in  determining  the  appeal  firom  the  judgment.  Caagrave 
Y.  BinsUtnd,  24  Cal.  457. 

S24.  If  a  statement  is  made  on  a  motion  for  a  new  trial,  and  an  appeal  is 
iaken  horn  the  judgment,  under  a  stipulation  that  the  statement  on  motion 
fat  a  new  trial  may  be  used  as  the  statement  on  appeal,  the  statement  may  be 
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ttMd  to  fjATMiiprttMiito  any  question  that  can  b6  MvUwed  on  iW^  '^Mi 
the  Jndgineiii,  but  no  farther.    CoarpwHUr  y.  TftZKomMn,  35  CaL  1d9. 

226.  BCbtioii  for  new  trial  may  be  abandoned.— Plaintiff  reooTered  jiidf- 
ment,  and  defendants  nve  notice  of  their  intention  to  ntove  for  a  new  trial,  tatf 
filed  a  statement  of  the  gronnds.  Flidntiff  filed  a  connter  statement,  bat  ifter* 
wards,  at  a  meeting  of  uie  parties  before  the  Judge  at  Chambers  to  settle  Ite 
statement,  informed  the  Judge  and  defendants  that  the  statement  need  not  be 
settled,  as  he  would  consent  to  a  new  trial ;  whereupon,  defendants  gave  notles 
of  a  motion  to  withdraw  their  motion  or  prooeedlngB  for  new  trial  RefoMd, 
and  a  new  trial  granted.  HM^  that  the  Court  erred ;  that  the  defendants  had  a 
right  to  move  or  not  to  move  for  a  new  trial  npon  the  notice  given,  and  if  thsf 
diose  to  abandon  their  prooeedings,  whether  before  or  after  we  motion  kx  oev 
trial  was  made,  they  had  the  right  so  to  do.    StoifeU  y.  Cck,  19  CaL  602. 

286.  Act  gorendng  etBtementi  for  new  trlaL— The  Act  of  186S,  ameiA- 
ing  the  one  hundred  and  ninety-fifth  section  of  the  Practice  Act,  Is  the  law  gof« 
eining  the  preparations  of  statements  on  motion  for  new  trial  made  after  iti 
passage.    Parhidge  v.  San  Frandaso,  27  Cal.  416. 

S27.  As  to  a  motion  for  a  new  trial  there  ie  no  tsnn. — Spanagd  r. 
DtUinger,  Jan.  T.,  1868. 

228,  nadlng  and  verdlot  oonolnfltve  as  to  the  fheto,  If  no  motion  ftr  a 

new  trial.    AUen  v.  Fsnnon,  27  Cal.  68. 

239.  BflGsot  of  ekipiilatlon  that  motion  for  new  trial  be  deniadr-Vbera 
the  parties  in  the  Court  below  stipulated  that  a  motion  for  a  new  trial  should  bs 
demed,  they  cannot  question  in  this  Court  the  correctaesi  of  an  order  denyiai 
such  motion.    BroUurUm  v.  Hari,  11  Cal.  405.  « 

2S0.  "Where  an  attorney  appears,  'wttboat  antlioilty,  and  condndi  As 
defense,  the  remedy  of  defendants  is  by  motion  for  a  new  trial ;  not  by  motioi 
for  relief  from  the  judgment  under  sec.  68  of  the  Practloe  Act  MeKwm  ^  sL 
y.  Tlftae  et  al.,  Oct.  T.  1867. 

281.  AffldavitB  in  a  foreign  language  may  be  eaEOliided.— It  Is  not  emr 
for  the  Court  to  ezclnde  aflldaTits  filed  on  a  motion  for  a  new  trial,  which  mm 
written  in  a  foreign  language.    Spencer  t.  Doane,  23  Cal.  419. 

332.  Law  of  the  oaaa— Where  the  St^nreme  Court,  in  revetainga  jai^ 
ment  and  remanding  the  cause  for  a  new  tnal,  consider  and  paas  npon  s  poos 
of  law,  with  a  liew  to  the  new  trial  for  the  puzpoeea  of  wfaion  it  is  importanki 
the  ruling  upon  such  point,  though  not  essential  to  the  decision,  beeomaB  ths 
law  of  the  case  in  all  Its  future  stages,  labie  Mmmktin  Tvnnel  Co,  t.  ^buso- 
hax^  81  Cal.  548.  The  following  cases  relate  to  the  same  subject:  Aiftftartf 
T.  Mliixm,  18  Cal.  508;  Savlt  y.mkr,  20  Cal.  622;  Leese  t.  Cktrk,  30  Cal.  W\ 
jffetfs  of  Nieto  t.  Carpenter,  21  Cal.  456;  Table  Mountain  Tunnd  Co,  t.  8tm^ 
Jum,  31  CaL  548;  MitdteU  t.  DavUi,  23  Cal.  381;  Moore  t.  Murdoch,  26  CaL  S»; 
Jjucas  T.  San  Francisco,  28  Cal.  691;  Estate  of  Pacheco,  29  Cal.  234;  Kydfo^ 
T.  Estudmo,  33  CaL  131;  KiU  t.  Tu66s,  33  Cal,  333;  ArgenH  t.  Sawyer,  32  Gd. 
414. 


288.  Coan^  oomt  may  grant  new  txiaL— The  appellate  power  of  ths 
Bttpreme  Court  orer  ^e  Connty  Court  oonld  not  be  properiy  or  ettflM^ 
exercised,  unless  the  power  to  grant  a  new  trial  existed  in  the  County  Cooii 
Hie  County  Court  certainly  has  power  to  mnt  a  new  trial.  2Kcl:iMSim  r.  Fss 
Horn,  9  CaL  311.  [This  ease  commented  on  without  amvoval  in  Ikfmiff* 
Btury,  34  Cal.  455.] 

§  194.  When  (xpplication  for  new  tried  to  be  made  upon  t^fidO' 
vUcr  statement* 

When  the  application  is  made  for  a  cause  mentioned  in  ihd 
first,  second,  third,  and  fourth  subdiYisions  of  the  last  sectioo, 
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it  flbaD  be  made  upon  affidavit ;  for  any  other  eanse,  it  shall 
be  made  upon  a  statement  prepared  ae  provided  in  the  next 
lection. 

§  195«  ^Notice  of  motion  for  new  trial;  when  <md  how  state- 
waits  or  affidamts  to  be  made  andJHed. 

The  party  intending  to  move  for  a  new  trial  shall  give  notice 
of  the  same  as  follows :  When  the  action  has  been  tried  by  a 
jorjr,  "within  five  days  afker  the  rendition  of  the  verdict ;  and 
when  tried  by  a  commissioner,  referee,  or  by  the  Court,  with- 
in ten  days  after  receiving  written  notice  of  the  filing  of  the 
findings  of  the  commissioner,  referee,  or  Court,  when  written 
findings  are  filed  by  the  Court,  or  of  the  rendering  of  the 
decision  of  the  Court  when  no  findings  are  filed ;  pnmded^ 
the  decision  be  rendered  in  open  Court,  and  if  rendered  at 
▼Bcation,  then  within  ten  days  after  receiving  written  notice 
cf  the  filing  thereof ;  and  when  amendments  are  filed  to  rem- 
edy defects  in  the  findings,  within  ten  days  after  receiving 
wntten  notice  of  the  filing  of  such  amendments.  The  notice 
ihaU  designate  generally  the  grounds  upon  which  the  motion 
will  be  made.  Within  five  days  after  giving  such  notice,  or 
within  such  further  time,  not  exceeding  twenty  days,  as  the 
Oonrt  or  Judge  thereof  or  Court  Commissioner  may  by  order 
gnmt,  the  said  party  shall  prepare  and  file  with  the  clerk  the 
tf  davit  or  statement  required  by  the  last  section.  If  no 
tSdavit  or  statement  be  filed  within  five  days  after  the  no- 
fioe,  or  within  such  further  time  as  the  parties  may  agree 
^  l^on,  or  the  Court  or  Judge  thereo  for  Court  Commissioner 
jDsj  by  order  grant,  the  right  to  move  for  a  new  trial  shall 
be  deemed  waived.  When  the  notice  designates  as  the 
gtonnd  upon  which  the  motion  will  be  made  the  insufficiency 
of  the  evidence  to  justify  the  verdict  or  other  decision,  the 
shtement  shall  specify  the  particulars  in  which  such  evidenoe 
IB  alleged  to  be  insufficient.  When  the  notice  designates,  as 
the  ground  of  the  motion  errors  in  law  occurring  at  the  trial 
nd  excepted  to  by  the  moving  party,  the  statement  shall 
Sfwalj  the  particular  errors  upon  which  the  party  wiU  rely. 
If  no  such  specifications  be  made,  the  statement  shall  be  dis- 
regarded. The  statement  shall  contain  so  much  of  the  evi* 
dence  or  reference  thereto  as  may  be  necessary  to  explain 
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the  particular  pointB  thus  specified,  and  no  more.  Such  state- 
ment, when  not  agreed  to  by  the  adverse  party,  shall  be 
settled  by  the  Judge,  upon  notice.  When  agreed  to,  it  shal: 
be  accompanied  by  the  certificate  of  the  parties  or  their 
attorneys  that  the  same  has  been  agreed  upon  and  is  correct 
When  settled  by  the  Judge,,  the  same  shall  be  accompanied 
with  his  certificate  that  the  same  has  been  allowed  by  bim 
and  is  correct.  On  the  argument  reference  may  also  be  made 
to  the  pleadings,  depositions,  and  documentary  evidence  oft 
file  and  the  minutes  of  the  Court.  If  the  application  be 
made  upon  affidavits  filed,  the  adverse  party  may  use  counter 
affidavits  on  the  bearing.  Any  counter  affidavits  shall  be 
filed  with  the  Olerk  one  day  at  least  previous  to  the  hearing.. 
The  affidavits  and  counter  affidavits,  or  the  statement  thiu 
used  in  connection  with  such  pleadings,  depositions,  and 
minutes  of  the  Court  as  are  read  or  referred  to  on  the  bea^ 
ing,  shall  constitute,  without  further  statement,  the  papers 
to  be  used  on  appeal  from  the  order  granting  or  refusing  tbe 
new  trial.  To  identify  the  affidavits,  it  shall  be  sufficient  for 
the  Judge  or  clerk  to  endorse  them  at  the  time  as  having 
been  read  or  referred  to  on  the  hearing.  To  identify  oay 
depositions  or  minutes  of  the  Court  read  or  referred  to  on 
the  hearing,  it  shall  be  sufficient  that  the  Judge  designate 
them  in  his  certificate  as  having  been  thus  read  or  referred  to. 

1  Amended  1861,  590 ;  1863,  643  ;  1864,  246 ;  1866,  845.  See  aid$,  §  113 
For  San  Francisco  County,  see  Rules  of  Court,  Nos.  XXVlll-XXlX.  Bmi^ 
croft's  Formsi  589  ;  Abb.  F.  1672. 

1.  Office  of  a  statement— The  office  of  a  statement  on  motion  for  newttU 
is  to  briDg  into  the  record  those  matters  only,  which  arise  in  tiie  profpneai  of  As 
trial,  and  constitute  the  basis  of  the  motion  under  the  fifth,  sixth,  and  aerfiiih 
subdivisions  of  section  one  hundred  and  ninety-three  of  the  Practice  iu6t»  Mi 
which  the  appellant  desires  to  have  reviewed  on  appeal  fi*om  the  order  gnotiog 
or  refusing  a  new  trial.    Harper  ▼.  JVinor,  27  ChI.  109. 

2.  There  is  no  distinction  as  to  the  manner  in  which  a  statement  is  to  be  pit* 
pared  between  a  case  at  law  and  a  case  in  equitv.  The  grounds  of  appeal  mml 
in  both  cases  he  stated ;  and  in  both  oases  mucn,  if  not  the  greater  portioa  tf 
the  evidence,  will  be  immaterial  for  the  determination  of  these  grounds  in  thi 
Supreme  Court    Sarret  v.  Jkwktbury,  15  Cal.  354. 

3.  How  to  avoid  making  a  motimi  for  a  new  triaL—In  a  vast  tatjoiitf 
of  cases  there  would  be  no  occasion  for  a  motion  for  a  new  trtel,  if  the  findiBg^ 
wer^  what  they  ought  to  be ;  for  in  nine  cases  out  of  ten,  where  tbe  trial  if  by 
the  Court,  the  sole  controversy  here  is  as  to  whether  the  conclusions  of  Isv  m 
correct.  In  all  such  cases  there  should  be,  and  there  certadnly  need  bs^  M 
occasion  for  a  motion  for  a  new  trial,  or  for  bringing  the  evidence  to  this  Court 
in  any  form.  Every  such  case  onght  to  come  nere  upon  tiie  jndgment  nlL 
Teioib6ufy  v.  Magrafff  Oct  T.  1867. 
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i  Zhree  distinot  stops  to  be  takea— There  ere  three  dietinot  steps  reoog- 
aisedVy  the  Practioe  Aet  in  a  prooeeding  to  obtain  a  new  trial»  for  the  tMm; 
d  eseh  of  which,  eseept  the  Isat,  a  particnbir  period  of  time  is  allowed: 
Isstly,  a  notice  of  intention  to  move  for  a  new  trial;  secondly,  filing  and  serv- 
ftg  iktenient  or  affidavits;  thirdly,  the  motion  for  a  new  trial.  An  order  ex- 
kendiag  tbe  time  for  taking  either  of  these  steps,  should  express  with  preoi- 
the  object  to  be  attained.    Jtnkina  v.  FHnk  el  al.,  27  Cal.  337. 


5.  IXolttoe,  y^hat  is. — ^When  the  statute  q>eaks  of  notice  of  motion,  it 
Mass  written  notice,  or  notice  in  open  Court,  of  which  a  minnte  is  made  by 
fteCoort    SorUmdr.  Thornton,  12Gal.  ii8. 

6.  TUxty  days  extension  of  time  to  serve  the  notioe.—The  time 
•lowed  for  the  service  of  notices  to  move  for  a  new  trial,  may  be  extended  by 
fte  Gomt  thirty  days.    Harper  v.  Minor,  27  Cal.  118. 

7.  Notice  of  motion  must  be  served. — ^Notice  of  intention  to  move  for  a 
Mv  trial  must  be  given  to  the  opposite  party  or  his  attorney,  within  the  time 
mpdred  \fy  the  one  hundred  and  ninety-^ifth  section  of  the  Practioe  Act,  or 
fte  a^  to  move  for  a  new  trial  is  waived.  {Bear  River  ^  A,  W,  A  M,  Co, 
v.JMeiefa/.,  24Cal.354. 

8.  Where  no  notice  of  an  intention  to  move  for  a  new  trial  is  given  to  the 
opposite  party,  or  waived  \3j  him,  the  making  and  filing  of  a  sti^ment  does 
istgiTe  tne  Court  jurisdiction  over  the  subject  matter  of  a  new  trial,  and  an 
Older  granting  a  new  trial  will  be  reversed.  Bear  Biver  ^  A,  W.A  Jf.  Co.  v. 
Jfobt  d  a/.,  24  Cal.  354. 

9.  Servioe  of  notice,  how  waived.— On  motion  for  a  new  trial,  the  fil- 
higof  a  counter  statement  u  a  waiver  of  objections  to  want  of  notice  of  the 
iatontion  to  move  for  a  new  trial.     WUHams  v.  Gregory,  9  Cal.  76. 

10.  If  no  notice  is  given  of  an  intention  to  move  for  a  new  trial,  a  statement 
and  filed  and  agreed  to  by  the  parties,  or  settled  by  the  Judge,  cannot 


bo  made  the  foundation  of  a  motion,  nor  annexed  to  the  [record  of  the  judg- 


;or  order  from  which  the  party  may  appeal.     Flakau  v.  Lubeck,  24 

•64. 

11.  Aoknowledgement  of  servioe  of  notloe.— An  acknowledgement  of 
isvioe  indorsed  on  a  notice  of  appeal  as  follows:  Due  service  of  a  copy  of 
the  within  notice  is  hereby  accepted  to  have  been  made  this  twentieth  day  of 
Fctaruary,  1863,  is  no  waiver  of  an  objection  that  service  upon  the  day  men- 
is  too  late.    3bt0<2yv.  ^010,22  Cal.  650. 


12.  A  party  cannot  abandon  the  first  notice  of  motion,  and  file  a  reo- 
«d.     XeBoy  V.  BaaseUe,  32  CaL  171. 

is.  Presomption  tJiet  notice  of  motion  was  doly  given.  Oodchmm  v. 
mfagd,  26  Cal.  316. 

14.  Kotloe^  elfeot  of;  as  a  ata7.--A  motion  for  a  new  trial,  filed  within  the 
tte  allowed  by  law,  stays  the  operation  of  the  jodj^ent  and  preserves  all 
i%ht8,  until  it  can  be  heard  and  determined,  and  is  not  aifeoied  by  the  ad- 
Jonaikent  of  the  Court  for  the  term.    Lurvey  v.  WeUa,  Fargo  A  Co,,  4  Cal. 

ISl  Pendency  of  a  motion  for  a  new  trial,  does  not  cerate  as  a  sospenaion 
ef  an  injunetaoo.    Ortman  v.  Dixon,  9  Cal.  23. 

IIL  M,  after  tiie  Court  has  filed  its  finding  of  iieu^,  andmade  an  ordersend- 
isg  tike  case  to  the  referee  to  take  and  state  an  account,  a  motion  is  made  for 
a  new  trial,  the  motion  will  not  stay.the  proceedings  pending  before  the 
Crowther  v.  BowUxndaon,  27  Cal.  385. 


17.  Tfane  wltliin  "which  notice  of  motion  must  be  given,  five  days. — 
If  the  notice  of  motion  for  a  new  trial  is  not  served  and  filed  within  five  davs 
afltor  the  rendition  of  the  verdict,  where  the  case  i/s  tried  by  a  jury,  the  rig&t 
toeiove  liar  a  new  trial  is  waived,  and  although  a  statement  maybe  afler- 
wuds  made,  filed,  and  settled,  and  the  motion  for  new  trial  passed  on  by  the 
Court  below,  yet  the  Supreme  Court  will,  if  the  objection  be  taken,  strike  the 
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statement  from  the  transcript.  SUaasaow  ▼.  E^tnter,  96  Gal.  379.  A  roedal 
Terdiot  is  witldn  tb«  rule.  Qanoood  t.  B^trnpaim,  8  Gal.  lOB;  Dn/  y.  /Mr, 
15  Id.  380. 

18.  On  the  rendition  of  a  special  yerdiet,  the  trial  is  terminated,  and  iiolioe 
of  motion  for  new  trial  mnst  be  given  witixin  the  statutory  tiase  thereafter,  or 
the  proceedings  based  npon  such  notice  will  be  disregarded.  AJkn  r,  JJiB,  IS 
Cal.  113. 

19.  Tta  days. — ^Notice  of  motion  for  a  new  trial  may  be  served  within  tea 
days  alter  receiving  written  notice  of  the  rendering  of  the  decmon  byflis 
Oonrt^  if  rendfliredin  open  Ooiut.    GarpenHer  v.  Tkvaiton,  .90  Cal.  123. 

20.  The  time  to  serve  notice  of  intention  to  move  for  a  new  trial,  does  sot 
commence  to  ran  till  written  notice  of  the  rendering  of  the  decision  is  filed. 
B&ussin  V.  Stewart,  Oct.  T.  1867. 

21.  Where  the  trial  was  before  the  Conrt,  withont  a  jury,  and  it  does  net 
appear  that  the  notice  of  ten  days  required  by  the  statute  was  given,  ttis 
stetement  cannot  be  objected  to  on  the  groond  that  it  was  not  filed  witUn  tki 
time  prescribed  by  the  Practice  Act.    BumeU  v.  Steams,  Oct  T.  1867. 

22.  If  the  case  is  tried  bv  the  Court,  and  a  decision  orally  announced  ui 
fkvor  of  plaintiff  from  the  benob,  and  entered  by  the  derk  in  his  minutai^ 
and  the  Judge  several  days  afterwards,  in  vacation,  sistts  the  fonnal  mittea 
HnjiTiga  aod  a  draft  of  judgment,  and  delivers  them  to  me  plaintiff  to  be  filed, 
a  notice  served  by  plaintiff  on  defendant,  on  the  day  of  the  signing  and  delir- 
ery  of  said  findinss  and  jud^ent,  that  the  findings  have  this  day  been  signed' 
by  the  Jud^e^  and  his  decision  herein  rendered  in  fisvor  of  plaintiff,  is  a  aotioi 
of  the  findings  and  decision  thus  si^ed  in  vacation,  and  not  of  the  dedsian 
first  made  in  open  Court.  The  decision  of  which  notice  was  itxu  given  eifr 
not  be  said  to  have  been  rendered  till  it  was  filed  by  the  dark  and  became  a 
record  of  the  Court;  and  a  notice  of  motion  for  new  trial  given  within  tvs . 
days  after  such  filing  is  in  time.    Carpentier  v.  Thurston,  30  CaL  123^ 

iiS.  Notice  of  motion  for  new  trial,  given  one  day  before  judgment  xcsidne^  f 
and  six  days  after  filing  the  report  of  the  referee,  is  ineffectual  for  any  pai|>oss. 
If  the  trial  terminated  with  the  filing  of  the  report,  the  notice  was  not  in  time; 
if  it  continned,  in  contemplation  of  law,  until  the  entry  of  judgment,  die 
notice  was  premature,  and  me  proceedings  on  the  motion  are  void.  MahoMff 
V.  Ga^perUm,  15  Cal.  613. 

24.  TImo  wliero  the  case  la  aent  to  a  referea— If  the  esse  is  tried  bj  the 
Court,  and  findings  of  fact  are  made  and  filed,  and  the  case  is  than  sent  to  s 
referee  to  take  and  state  an  account,  the  necessary  steps  to  Wfij  for  a  bsv  » 
trial  should  not  be  taken  xmtil  the  final  report  of  the  referee  is  ffleoL  CfOtfAr 
V.  Boiolancbon,  27  Cal.  386. 

26.  Peoiatona,  when  deemed  rendered.— Judgment  is  rendered  irhsnit 
is  announced  and  entered  in  the  minntes.  Ogwemeitf  v.  RinggoUL,  28  Gsl.  897; 
Gray  v.  TabfMr,  28  Id.  416;  Teck  v.  GowHe,  31  Id.  207;  QeanOla  v.  liefcM  91 
Id.  169;  OsrpenHer  v.  ThwrOcn,  30  Id.  123.  See  further ^wse,  $  336,  wjiUi^dm^ 

26.  Manner  of  preparing;  amending;  and  aettilng  the  statemmit— The 
statute  prescribing  the  practice  in  motions  for  new  triaLs  is  plain  and  ample. 
The  moving  party  pgrepares  his  statement  and  submits  it  to  uie  opposite  pern. 
If  saUsfactory  to  him,  they  add  a  certificate,  which  they  sign.  IT  no^  W  ' 
prpposas  amendments  and  snbmits  tSiem  to  the  moving  psjr^l  and  if  they  am 
accepted  by  him,  the  statement  is  then  engrossed  aocordmghr,  and  to  flie 
en^iossed  copy  a  oertififiate  is  added,  and  si^ed  by  them,  to  the  effiwt  that 
the  statement  ia  ooiiect  and  agreed  to  by  them.  If  they  cannot  agree,  the 
statement*  and  proposed  amendments  are  submitted  to  the  Judge,  who  allosv 
or  denies  accoiding  to  cireumstancea.  After  the  Judge  has  thus  detenmnn 
what  shall  conatitute  the  atatement,  it  is  enorossed  accoidingly,  and  a  eertifi* 
oate  added  to  the  effect  that  it  is  correct,  and  if  not  signed  by  counsel  moet  be 
signed  by  the  Jnd^e'.  Nothing  can  be  regarded  by  the  Snpreine  Couit  ss  a 
statement  which  is  not  anthentioated  in  one  of  uieea  modasb  (hegnm  f^ 
t/bftnaon.  80  Cal.  611. 
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17.  Bar  San  TiBBOIaoo  ooiiiity»  see  Dirtrioi  Gonit  Bales  Nos.  XXYUl, 


88.  RnteB  to  be  obMnred  In  maUng  the  statement-— See  further,  jnmC, 
§338. 

29.  Doovmentaxy  and  other  evidenoet  how  Inserted.— Omit  aQ  mat- 
iff  {hat  does  not  seem  io  illtiRtrate  the  points  made  on  appeal.  XstaU  ofBavd, 
S5  GbL  513.  Leave  out  verifications,  adEnowledgementa  of  deeds,  and  tittea 
vi  Q)int,  where  no  point  is  made  on  them.  Id.  "Where  the  xeoord  is  oertiiled 
bj  the  att0rDe7s.it  will  answer  all  purposes  to  sa^,  '*  Dnly  yeiiiled,"  "Dnly 
adknowledged, "  "Title  of  the  cause,"  eto.,  snbstitating  the  date  of  the  doo>* 
naeat  or  fiing.    Id.    See  also,  to  the  same  effect,  27  Cal.  65i. 

3(X  loaerfcing  deeds  In  a  statement— It  is  seldom  neoessai^  to  hMsrt  an 
SDlfae  deed  in  a  statement.  'When  the  deed  is  regular,  and  no  question  is 
Btde  on  it,  it  is  soffident  to  sav  that  a  deed  was  introduced  from  A  to  B» 
ihowing  that  A's  title  had  vested  m  B.    liknffk  y.  SempU^  31.  CsL  657, 

31.  TnuiBox4?tB  of  reoonflmr— Instead  of  copying  into  a  statement,  for  a 
anr  trial  or  on  an  iqipeal,  deeds  and  tranaoriptB  Of  records,  when  no  point  is 
nade  on  die  oonstmotion  of  the  hmpiage,  a  brief  statement  of  the  instaru- 
aent  answers  every  purpose,  and  is  all  that  the  Practice  Act  reqnirea. 
JCviolv  V.  JncA«s,  12  CaL  212. 

tt.  Where  doouuientary  evidence  Is  refarred  to  in  the  statement  on 
aotfon  for  a  new  trial,  and  directed  to  be  inserted,  the  appellant  cannot,  with- 
eni  the  assent  of  the  other  party,  insert  copies  of  the  same  in  the  transcript  on 
aneat,  unleaa  the  statement  has  been  engrossed  as  settled,  and  afteorwazda 
nftenticated,  or  unless  the  origioals  are  on  the  files  of  the  Court  or  oonsti- 
tale  a  part  of  its  record,  so  that  they  can  be  authenticated  as  a  JWt  of  suah 
iMOvd  by  the  certificate  of  the  derk,    KimbU  v.  Sentpk,  31  Gal.  667. 

31  Affida:vitB.--Ailldayite  in  support  of  a  motion  in  the  Court  below  ^HIl 
Bathe  considered  by  the  Supreme  Court  unless  they  are  incorporated  in  the 
MBBMBt  orbill  of  exceptions.    Tie  People  v.  EbitauU,  10  Cal.  83. 

ftL  Where  the  affidavits  uaed  in  support  of  a  motion  for  a  new  trial  are  not 
sitfbitiii  in  the  record  on  appeal,  the  party  moving  is  deprived  of  all  ^und 
of  «nor  baaed  on  the  afBdavits  ;  but  me  omission  does  not  affect  his  right  to 
nito  the  aneetion  as  to  errors  apparent  upon  the  face  of  the  record.  Branger 
,  ^jDrianf  y.  Gkevaher,  9  CaL  353. 

96.  Affidavits  or  documents  copied  into  the  transcript  on  appeal,  but  not 

Ida  a  part  of  the  record  either  by  a  certificate  of  the  clerk  or  Judge,  or  by  a 
■istBiaiat»  or  bill  of  exceptions,  cannot  be  considered.  Gordon  v.  CJark^  22 
GiL633w 

UPocmnents  and  depositiions  which  are  not  embodied  In  a  ststta- 
■■ttkr-^Where  documents  and  depositions  are  read  or  referred  to  on  the  argn- 
■Al  of  a  motion  for  a  new  trial  in  the  Court  belowi  and  are  net  embodied  in 
tte  statement,  it  will  be  soifioient  for  the  Judge  to  add,  upon  randerimr  hdus 
iecUoB,  a  cortiflcate  of  the  matters  thus  read  or  referred  ta  This  cerdoate 
«tt  be  sufficieot  identification  of  the  documents  and  depositions  used ;  and  » 
SDily  of  tbem,  together  with  the  statement  and  judgment  roll,  will  constitute  the 
SHjr  leeord  neeeasary  in  the  Supreme  Court    Lomke  v.  Mrnanison,  18  Cal.  263. 

37.  If  a  deed  is  mentioned  in  a  statement  on  motion  for  a  new  trial  aa  having 
IB  evidence,  but  is  not  presented  in  the  statement^  the  appellant  may  make 


It  ft  part  of  the  record  on  appeal  by  printiog  it  in  the  transcript,  with  a  certificate 
tf  tta  Judge  that  it  is  the  deed  referred  to  in  the  evidence,  and  that  it  was  be- 
fMshlm  on  motion  for  anew  triaL    Ben  v.  Wwdw,  30  Cal  S49. 

88.  Ihe  Aadhoig  of  the  Court  need  not  be  embodied  in  the  statement  or  bill 
af  excaptiona.  j3iieYnM»  v.  Bonis,  8  Cal.  618.  ^ 

9k  Mrnniwr  ol  Identlfloatlon  of  affidavits,  counter  affidavitB,  deposifloos 
■darinmteaof  theOonrt    See  §195. 

49.  Introdnolns  evidenoe  In  a  statement 
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41.  The  statemdat  should  contain  a  clear  speclfioatioa  of  the  patticnlir 
groiuidB  relied  on  by  the  appellant,  and  then  so  nracli  of  iSie  eyidence,  mlingv 
of  the  Court,  inBtructions,  etc.,  as  mav  be  necessary  to  explain  the  points  relied 
on.    BvUan  y,  Bted  et  ais,,  25  Gal.  483. 

42.  Svidenoo  not  bearing  on  the  points  specified  in  the  statement  ihoild 
be  excluded.    Harper  t.  Minora  27  Gal.  107. 

43.  If  the  appel&ttt  insists  that  the  verdict  is  not  supported  by  the  eyidenoa 
the  statement  should  state  in  what  particulars  it  is  insufficient,  and  contain  iH 
the  evidence  on  ihe  point  or  points  relied  on,  and  no  more,  Wxrper  t.  ifmor, 
27  Gal.  107.  A  statement  on  motion  for  new  trial,  or  a  bill  of  exceptioH, 
should  contain  only  so  much  of  the  evidence,  or  a  reference  thereto,  as  maj 
be  neoessary  to  explain  the  grounds  specifically  set  forth  as  cauaes  for  nsv 
ftriaL    McMirm,  t.  Whdan,  27  Gal.  319. 

44.  Judges  or  cooxts,  in*  settling  statements,  should  see  that  theahofs 
rale  is  complied  witli.    Id. 

45.  Imrtruments  are  sometimes  admissive  for  one  purpose  and  inadmisdble 
for  another;  and  when  objeoted  to,  the  grounds  of  the  objection  should  be 
■taied;  and  in  pepazinff  the  record  for  appeal,  so  much  of  the  evidence  shoiiUi 
be  incoiporatea  as  may  be  neoessary  to  incucate  the  pertinency  and  materiali^ 
of  the  objections  taken,  otherwise  they  cannot  be  regaxded.  Jhrovod  v.  Bftt 
d  oi.,  9  Gal.  552. 

46.  Speolfioatioii  of  groands  of  error. — A  spedflcation  of  Oie  partieshr 
grounds  of  enor  is  the  essential  element  of  a  stiSbemefnt;  the  evidence  is  fiw 
mere  incident.    Button  t.  JBeed,  25  Gal.  483. 

47.  Fonn  of  aiwrtgnlng  erron.~May  be  stated  as  follows  :  that  the 
zeapondents  are  not  parties  in  interest  and  entitled  to  bring  the  suit,  haTiog 
previously  divested  fjiemselves  of  their  right  of  property  in  question;  that  tlM 
suit  is  barred  by  a  former  adjudication  Setween  the  same  parties  upon  the 
same  subject  matter;  that  the  property  in  question  was  the  separate  poperij 
of  the  wife;  that  the  cause  of  action  is  baned  by  the  Statute  of  LimitatioDB. 
BarreU  v.  Tewhbwry,  15  Gal.  359. 

48.  A  specification  that  the  evidence  did  not  Justify  or  warrant  the  jiidf> 
ment  is  insufficient.    People  v.  Parrott,  Jan.  T.  1868. 

49.  A  speciflcation  of  errors,  made  in  the  lanffusffe  of  section  one  hundred 
and  nine^-three,  is  insufficient.    Sutton  v.  Reed,  25  Gal.  490. 

50.  If  there  is  only  one  question  of  error  thai  could  be  xaised  on  the  reeoid, 
this  does  not  excuse  the  necessity  of  specifying  it.  ZeniUh  Oold  and  fiitor 
MiningCo.  v.  Jrvine,  32  Gal.  302. 

61.  The  appellate  Gourt  will  not  entertain  an  objection,  however  veD 
founded,  unless  it  is  specified  as  an  error  in  the  statement.  Crowther  v.  An^ 
iomZson,  27  Gal.  385;  Moore  v.  Murdoch,  26  Gal.  524. 

52.  If  the  statement  on  motion  for  a  new  trial  does  not  specify  tiie  partioar 
Ian  in  which  the  evidence  is  alleged  to  be  iosufficient,  the  appellate  Court  will 
assume  the  fiusts  admitted  in  the  pleadings  as  well  as  those  found.  Low  v. 
Sierra  Nevada  Lake  Water  and  Mining  <S>.,  32  Gal.  6S9. 

53.  There  may  be  some  oases  of  equitable  relief  where  the  general  ground 
of  appeal  will  hie  that  the  decree  Is  not  warranted  by  the  evidence ;  still  ii 
the  majority  of  cases  this  general  ground  will  be  subject  to  more  particalir 
specification ;  or  that  the  evidence  does  not  establish  a  contract,  or  show  i 
tender,  or  compliance  vrith  particular  conditions,  precedent,  or  the  like,  wbiek 
will  oonstttnte  the  matters  urged  upon  the  Gourt.  Barrett  v.  Tetoibfrufy,  U 
OaL358. 

54.  8peoifioatlonfl»  where  finrtinge  are  not  witelned  by  the  evidenoa 

55.  If  a  new  trial  is  applied  for  on  the  rround  that  the  findings  of  facts  sra 
against  the  evidence,  the  moving  party  should  specify  in  his  statement  each  par* 
ti&ilar  finding  of  fact  which,  in  his  opinion,  is  against  the  evidence,  instead  of 
stating  in  general  terms  that  an  alleged  finding,  which  Is  the  result  of  severslj 
Ikots  found  separately,  Is  against  the  evidence,  otherwise  it  will  not  be  ooosid*! 
ered.    L$  Boy  ▼.  Bogirg,  SO  Gal.  229 ;  Ffkh  v.  Bunek,  3  Id.  20a 
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M.  SpedfioatioDs  omitted,  appeal  will  be  itiBmiteefi  or  order  af- 

finnad— When  the  appeal  is  from  an  order  denying  a  new  trial,  and  the  atate- 
BWBt  does  not  contain  the  specific  grounds  of  error  relied  on,  the  order  will  be 
iffinned,  or.  on  motion,  the  appeal  will  be  dismissed.  HutUm  ▼.  Beed  tt  al^25 
CsL483;  ^itfs  v.  iVeston,  26 Id.  61. 

58.  Time  witbin  whlcli  statement  must  be  filed. — ^The  statement  mnstbe 
fled  within  five  davs  after  the  notice  of  the  motion  is  served  on  the  opposite 
wrtj ;  or,  if  the  time  for  giving  notice  of  motion  for  a  new  trial  is  extended 
by  the  Court,  the  part^  to  whom  the  extension  is  given  has  five  days  from  the 
Irae  notice  is  given  within  which  to  file  his  statement  as  an  absolute  right,  and 
fte  Court  has  power  to  extend  the  time  twenty  days  Airther.  Barper  v.  Mmor^ 
V  Gal.  108. 

69.  If  the  order  denying  a  motion  for  a  new  trial  states  that  the  motion  was 
nhnitted  upon  the  statement  and  affidavits,  bv  oonaent  of  the  reepectlve  attor- 
iieys  the  respondent  is  precluded  in  the  appellate  Court  from  saying,  that  tbe 
statement  was  not  filed  in  time,  or  that  the  notice  of  intention  to  move  fior  a 
new  trial  was  not  filed  or  served.    MiU/ard  v.  BathatMy  tt  al,  27  Cal.  119. 

M.  Where  the  statement  on  motion  for  a  new  trial  is  not  filed  within  the  time 
srewribed  by  law,  this  Court  will  only  look  to  the  judgment  rolL  Lafferiiu  ▼• 
'Ameafae,  11  Cal.  132. 

61.  Older  extending  time  to  file  a  statement— An  order  of  Court  grani* 
iag  a  party  twenty  days  within  which  to  file  a  statement  to  be  used  on  a  mo- 
tiai  for  a  new  trial,  made  before  a  notice  of  intention  to  move  for  a  new  trial 
las  been  given,  must  be  construed  as  extending  the  time  to  file  the  statement 
tventy  days  from  tbe  date  of  the  order,  and  not  twenty  days  from  the  time 
file  noticeis  given.  StuUrby  v.  Xarco,  24  Cal.  179;  and, 
*  68.  An  or^  of  Court  allowing;  a  party  twenty  days  within  which  to  file  a 
statement  on  motion  for  new  tnal,  must  be  construed  as  giving  twenty  days 
ibm  the  date  of  the  order,  and  not  twenty  days  beyond  t^e  time  allowed  by 
statute.    Jmkins  v.  Frmk  d  al.,  27  Cal.  337. 

63.  Tbe  Court  has  no  power  to  extend  the  time  more  than  twenl^ 
diys  beyond  the  expiration  of  the  five  days'  notice.  Earper  v.  Minor,  27 
Oil  114. 

Coostmctfoa  of  the  otder.— See  Bole  Ko.  XXIX,  for  San  EranoiBoo. 

64.  Void  ordersk  after  time  has  exphred.— An  order  made  by  the  Cour^ 
titer  the  time  fixed  by  the  one  hundred  and  ninety-fifth  section  of  the  Prao- 
fiee  Act,  for  filing  a  statement  on  motion  for  a  new  trial,  has  expired,  extending 
Ibetime  to  file  a  statement,  is  void.  Btar  Bvver  A  A,  W,  A  Af.  Co,  v.  3otos 
tf  oL,  24  Cal.  364. 

65.  If  the  statement  on  appeal  firom  a  judgment  is  not  served  on  the  re- 
^ondenfa  attorney  until  more  than  twenty  days  after  the  rendition  of  the 
Mpaent,  and  no  extension  of  time  is  obtained,  a  statement  is  waived,  and  tin 
mdlate  Court  cannot  review  any  alleged  errors,  except  soch  as  appear  In  thb 
jugment  roll.    Kavamgh  v.  Mam,  28  Cal.  261. 

6&  Waiver  of  ftdhire  to  file  statement  and  serve  notice  in  time,  whei^ 
ttfi  when  not. — ^If  the  order  denying  a  motion  for  a  new  trial  states  that  the 
ttolioo  was  submitted  upon  the  statement  and  affidavit  by  consent  of  the  r^ 
■pecti?e  attorneys,  the  respondent  is  precluded  in  the  appellate  Court  from 
Mjiog  that  the  statement  was  not  filed  in  time,  or  that  the  notice  of  intention 
to  neve  for  a  new  trial  was  not  filed  or  served.  AfiOard  v.  EaXhaway  etal,,  27 
Cal.  137. 

67.  The  following  is  a  copy  of  the  order  of  the  Court  In  denying  the  appli- 
cation for  a  new  trial :  **  Now,  on  this  day,  in  open  Court,  comes  on  to  be 
heard  defendants'  motion  for  a  new  trial,  and  thereupon,  after  having  heard 
fin  aiguments  of  counsel,  the  Court  overrules  the  same,  to  which  ruling  of  the 
Court  defendants,  by  counsel,  except. ''  Eeld,  that  the  order  did  not  show  an 
appearance  of  the  counsel ,of  the  plaintiff  at  the  argument  of  the  motion,  and, 
merefore,  did  not  show  a  waiver  of  the  objection  to  the  filing  of  the  statementt 
**     '  V.  WUttamkn  d  al.,  24  Cal  169. 
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68.  A  stipulation  to  refer  tiie  whole  matter  is  a  waiyer  of  any  objection  tiiii 
the  motion  fbr  a  new  trial  and  to  set  aside  tiie  award  was  not  made  in  statnts 
time.    Hedep  ▼.  Oily  of  San  Frandaco,  4  Oal.  2.    See  anUy  No.  10. 

Sd.  The  party  who  claims  the  benefit  of  a  waiver  of  the  failure  to  file  a  state- 
ment in  due  time,  mast  prove  H  beyond  doubt,  and  not  leave  It  to  be  ascer- 
tained by  ooigeotare  or  doubthd  inference.  Munch  v.  WiOkunson  H  al,,  U 
Gal.  169. 

70.  If  the  order  denying  a  motion  for  a  new  trial  states  that  the  motion  wh 
fnbmitted  upon  the  statement  and  affidavit  by  oonsent  of  the  respective 
attorneys,  the  respondent  is  precluded  in  the  appellate  Ck>urt  irom  saying  tint 
the  statement  was  not  filed  in  time,  or  that  the  notice  of  intention  to  move  ftr 
a  new  trial  was  not  filed  or  served.    MiUard  v.  Hd^Aaiooy  9t  aL,  27  Cal.  137. 

71.  [flenrioe  of  Statement  for  San  Francisco  county,  see  District  Gomt 
Bnles,  No.  XXYIII.] 

73.  Tfatte  witliiQ  ^idiioh  to  fila  amendmenta.— Hie  time  wiihin  whidi 
protioeed  amendments  to  a  statement  on  motion  for  a  new  trial  are  to  be  mads 
•Bd  filed,  is  left  for  the  regulation  of  the  Court    VWiae  v.  Bfwn,  28  Gal.  401. 

73.  live  days  is  a  reasonable  time.  Warden  y.  Mmdodno  Ccwdu,  32  CsL 
656. 


74.  Ameodmenta  to  statement— A  defendant  in  a  motion  for  a  new 
may  file  amendments  to  the  statement,  without  waiving  his  right  to  object 
Ihat  the  notice  or  statement  was  not  filed  or  served  in  time,  by  a  pre&oe  tiiat 
lie  does  so  without  prejudice  to  his  right  to  object  at  the  hearing  to  tiie  noties 
or  statement  on  these  grounds.    Qutoey  v.  6kim6eK,  82  Gal.  304. 

75.  AmADdments,  aervice  o£-— The  statute  makes  no  provimons  for  tfat 
service  of  amendments  to  a  statement  or  a  copy  thereof  upon  the  adTcmt 
party,  and  if  notice  is  given  of  the  time  and  place  of  the  settlement  of  a 
statement  before  the  Judge  engrossed  statement  as  settied,  will  not  be  strickea 
because  the  amendments  were  not  served  on  the  opposite  party.  ViBmcy. 
Biven,  28  Gal.  409.  Otherwise,  by  Bule  XXVIII,  in  the  Gity  and  Goun^  of 
San  Francisco. 

76.  Notice  of  aetdement— If  the  notice  of  the  time  and  place  of  Um 
aettiement  of  a  statement  before  a  Judge  on  motion  for  a  new  trial  is  givea  to 
the  appellant,  and  he  does  not  attend,  he  cannot  afterwards  complain  of  the 
statement  as  setiled.  ViXhac  v.  mom,  28  Gal.  409.  See  Bole  XXYIH,  for 
San  Frandsco  coxinty. 

77.  StateuMiit^  aetltaiieot  and  antlMnttoattioa  oCr— A  statement  wUch 
was  filed  in  the  Gourt  below  on  motion  for  a  new  trial,  and  is  neither  agreed  to 
by  eouBsel,  nor  settied  by  the  Judge  trying  the  ease,  has  not  suflioient  satiienfi* 
cation  to  constitute  any  portion  of  the  record  which  this  Gourt  can  notloa 
IhyU  V.  iSeatoaa,  12  GaL  426;  Pa/igt  v.  O'Ntal,  12  Id.  492. 

78.  The  certificate  of  a  Judge  is  a  sufficient  authentication  of  a  statement;  ssd 
where  a  par^  does  not  think  proper  to  file  amendments,  or  the  Judse  to  ccneet 
the  statement,  the  certificate  of  that  Csot  by  the  Judge  is  all  that  u  neceswiy. 
JMmonv.  <?ii2nae,  5  Ga).  148. 

79.  If  the  statement  filed  in  support  of  a  motion  for  a  new  trial  is  net  ssttted 
by  the  Judge,  it  cannot  be  therefore  inferred  that  it  was  agreed  to.  Such  state- 
ment must  either  be  agreed  to,  or  it  must  be  settled  by  the  Judge,  and  one  «f 
these  conditions  must  be  shown  affirmatively.  In  the  absence  of  both,  nok 
statement  will  be  rejected.    Sim  v.  Twisty  3  Gal.  89. 

80.  It  is  no  objection  that  the  statement  does  not  affirmatively  show  that  tfce 
Settlement  was  upon  proper  notice,  or  in  the  presence  of  both  parties.  Id  (k« 
absence  of  evidence  to  the  contrary,  the  presumption  of  law  is  in  favor  of  tbs 
regularity  of  all  official  acts.    BctUrsby  v.  AlMi,  9  Gal.  568. 

8L  A  refusal  to  allow  an  amendment  is  presumed  to  be  right,  unless  the  diar- 
acter  of  tiie  proposed  amendment  is  shown  in  the  record.  Jtaavp  v.  JTinft  4 
Gal.  834. 

82.  A  statement  on  motion  for  a  new  izial  will  not  be  regarded  unless  it  u 
agreed  to  by  the  attorneys  of  the  respective  parties  or  settied  and  authenticstsd 
l^theGourt    Co09rt>ue v.  .AoAnson,  30 Gal.  509;  Fmac  v.  ^iimih  28 Id. 409. 
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89.  A  motion  b^  ihe  moTing  paHy  to  stanke  out  the  other  party's  proposed 
imendments  to  his  statement  on  a  motion  for  a  new  trial,  and  denial  thereof 
Igr  the  Ooiiit»  ia  not  a  settlement  and  authentioation  of  ^e  statement  by  Uie 
Govt.    Id. 

84.  Where  the  statement  is  filed  and  served  by  the  moving  party,  on  motion 
for  t  new  trial,  and  amendments  thereto  are  made  by  the  opposing  party,  and 
the  only  settlement  of  or  certificate  to  the  same  was  an  mdorsement  by  the 
Jvdge  at  the  bottom  of  the  settlement,  that  the  amendments  to  the  statements 
were  allowed: .  Held,  that  the  statement  wonld  not  be  considered  on  appesL 
JUAoiii  T.  Ferre,  23  Cal.  461. 

Antliflnticattofi  of  atateoieiit^-See  farther,  pod,  1 841,  and  noUa, 

85.  Practice  where  a  party  is  diaaatiafied  witli  the  aetdement^I/ 

fhB  ai^>ellant  was  not  satisfied  with  the  action  of  the  Gonrt  below  in  settling 
file  statement  on  motion  for  a  new  trial,  and  desired  to  correct  the  same  in 
flds  Conrt,  as  provided  in  section  one  hundred  and  eighty-nine  of  the  Practice 
iet,  he  dionld  have  presented  a  petition  for  that  purpose  before  the  final  snb- 
BUfision  of  the  case.  He  cannot  oe  allowed  to  incorporate  in  his  transcript  es 
parte  affidavits  impeaching  the  statement,  and  after  the  final  submission  of 
flke  case,  brings  the  question  before  us  for  the  first  time  in  his  brief.  Wat^ 
mo^  V.  Oardner,  April  T.  1868.  [Bemedy  in  the  Supreme  Court.]  A  mo- 
ika  to  correct  a  statement  or  exceptions,  where  the  Court  below  reftuMe 
to  make  the  same  conform  to  the  facts,  is  an  original  proceeding  in  tibia 
Court,  and  must  be  instituted  by  a  petition  in  writixkg,  settinff  forth  at  length 
die  exceptions  which  were  taken  at  the  trial  and  not  allowed  by  i^  ^^^>^^ 
tad  so  much  of  the  evidence  as  mav  be  necessary  to  illustrate  them.  Tne 
petition  should  be  presented  with  the  record,  and  the  application  made  be- 
toie  the  ease  is  submitted.    Id, 

86.  Bettlflment  by  atipolatioa— If  the  attorneys  for  appellant  and  re- 
spondent stipulate  in  writing  that  the  statement  contained  in  the  record  is  a 
eotreet  statement  on  motion  for  a  new  trial,  and  that  t^e  judgment  roll,  orders 
md  inatmctions,  given  and  refused  by  the  Court,  the  statement  and  stipula- 
tton  oonatitnte  a  true  and  correct  statement  on  appeal  to  Uie  Supreme  (Jourt, 
tad  mav  be  used  as  such  without  further  certificate  or  identification;  all 
leehDical  objections  to  the  transcripts  are  waived,  and  it  will  be  presumed 
that  a  motion  for  a  new  trial  was  regularly  given,  although  none  Bj^pear  in 
the  reocwd.    Oodchaux  v.  Mviford,  26  Cal.  316. 

87.  If  Uie  parties  agree  to  a  statement  of  feicta,  and  stipulate  that  it  may  be 
wed  by  either  party  m  any  and  all  proceedings  in  the  action,  the  statement  of 
iMts  Mcome  a  part  of  the  judgment  roll.    Burnett  v.  Pacheoo,  27  Cal.  409. 

88.  [The  judge,  within  twelve  months  after  the  expiration  of  his  office,  may 
aoL  and  seme  statements  on  motions  for  new  trials,  and  statements  and  bills 
Of  exoeptiona  on  appeaL  Laws  of  1859,  page  220.  "  Section  8.  This  act 
ihall  not  be  deemed  to  take  from  tbe  successors  of  any  District  Judge  the 
power  to  sign  any  record,  or  to  sign  or  settle  any  statement  or  bill  of  excep- 
tions, as  heretofore  authorized  by  law."  Id."} 

ZVanolaoa— Statements  on  motion  for  a  new  trial  shall  be  settled 


kf  the  J«dge  or  lefevee,  before  whom  the  cause  was  respectively  tried.    Bule 
So.  XXn  of  the  District  Courts. 

to.  ZSngroenneDt  of  atatement,  authentication  to  be  endorsed  there- 
on.—Where  there  are  amendments  to  a  proposed  statement  on  appeal,  the 
draft  proposed  and  the  amendments  allowed  soould  be  incorporated  into  one 
doeianent,  as  in  their  separate  form  they  cannot  be  refl:arded  as  any  part  of  tlie 
record.    People  v.  Mwards,  9  Cal.  286  ;  SkUlman  v.  MUey,  10  Id.  300. 

91.  Where  amendments  are  made  to  a  statement  on  appeal,  a  fitir  copy  of  tbe 
ilatement  so  amended  should  be  made.  Otherwise,  vxe  Supreme  Court  will 
not  look  into  it    Marlow  v.  Moarsh,  9  Cal.  259. 

92.  The  proper  practice  is  to  engross  the  statement  as  settled,  including  so 
ainch  of  tte  deeds  and  other  documentary  evidence  pertaining  to  the  case  as  is 
ttrectbd  to  be  inserted,  and  have  the  authentication  of  the  J^dge  or  attorneys 
iadofsed  on  the  engrossed  statement    KhnbdU  v,  SempUj  31  Cal.  657. 
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98.  A  Btatement  ought  tlways  to  be  engrossed  vhere  anj  amendmenti  era 
allowed,  or  where  documentary  evidence  £  directed  to  be  inserted,  especiany 
when  such  documents  constitute  no  part  of  the  files  or  records  of  the  Court.  M. 
rStatomaiit  must  be  engrossed  within  ten  days.  See  Rnle  XXVIU  for  San 
Francisco  county.] 

94.  DeciflJons  as  to  a  'waiver  of  anfhentication.— Where  a  party  appears 
and  argues  a  motion  for  a  new  trial,  he  cannot  afterwards  obiect  that  the 
Statement  was  not  agreed  to  by  him,  and  that  it  was  not  settled  by  the  Judga 
Diekinaon  y.  Van  Horn,  9  Cal.  207. 

96.  When  it  appears  from  the  bill  of  exceptions,  signed  by  the  Judgea,  that 
the  motion  for  new  trial  was  heard  on  statement,  counter  statement  and  aS- 
davits,  it  cannot  be  objected  thai  the  statement  waa  not  settled.  WUHmu  v. 
Gregory,  9  Gal.  76. 

96.  A  statement  on  motion  for  new  trial,  signed  by  the  Judge,  and  appsH^ 
ing,  fW>m  the  minutes  of  the  Oourt,  to  have  been  used  on  the  hearing  <n  the 
motion,  is  sui&ciently  authenticated.  The  statute  points  out  no  mode  oi  aa- 
thentication,  and  any  satisfactory  evidence  in  the  record,  in  some  lecitimato 
and  proper  form,  that  the  statement  has  been  examined  and  approved  by  tba 
Judge,  is  sufficient.    Kidd  v.  Laird,  15  Gal.  161.    Seepoe<,  No.  99. 

97.  The  Courts  should  look  at  the  substance  of  tiie  contents  of  the  state- 
ment, and  disrejgard  its  imperfections  in  form.    Rin^dld  v.  Havtn^  1  Cal.  IIS. 

98.  By  agreeing  to  submit  a  motion  for  a  new  tnal  without  the  statement 
having  been  settled  or  authenticated,  the  party  resisting  a  new  tzial  does  not 
waive  his  ri^t  to  olHect  to  the  want  of  a  properly  authenticated  statemenL 
Coagrow  v.  uohnaon,  30  Cal.  609. 

99.  A  statement  on  motion  for  a  new  trial,  which  is  not  certxfied  as  eonreet 
by  the  parties  or  by  the  Judge,  will  not  be  regarded  in  the  appellate  Covxt 

vUhao  V.  mvm,  28  Cal.  409;  Vo9grofi)t  v.  Jofmson,  90  Id.  509. 

100.  Presumption  tliat  statement  contains  aU  the  eiridence.— It  if 
presumed  that  the  statement  on  motion  for  new  trial  contains  all  the  eridenoe 
pertinent  to  the  motion.    Stmih  v.  Athtam,  Jan.  T.  1868. 

101.  If  the  statement  on  motion  for  a  new  trial  specifies  certain  particulsza, 
in  relation  to  which  it  is  claimed  a  finding  of  fact  is  unsuj^port^  the  yn- 
sumption  will  be  that  all  the  evidence  upon  the  point  specined  is  contamad 
in  the  statement,  although  the  record  does  not  show  affirmatively  that  such 
was  the  case.  (Owen  v.  Morion,  24  Cal.  375,  as  to  this  pointy  overraled.) 
Bidden  v.  Jordan,  28  Cal.  301. 

102.  Where  the  statement  on  appeal  does  not  purport  to  contain  all  the 
evidence,  the  appellate  Court  will  not  consider  an  objection  that  the  ▼erdict 
is  not  sustained  oy  the  evidence.    Moort  v.  7\oe,  22  Cal.  613. 

103.  A  statement  cannot  be  'waived.— Where  the  attorneys  of  both 
parties  appear  in  open  Court,  and  by  consent  argue  a  motion  for  a  new  trial, 
this  consent^  even  if  it  is  a  waiver  of  a  notice  of  intention  to  move  for  a  new 
trial,  is  not  a  waiver  of  a  statement  in  some  proper  form  of  tiiie  grounds  of 
the  motion.    Id.    WaUs  v.  Frestcn,  25  Cal.  61. 

104.  Waiwer  of  right  to  move  for  a  new  tiiaL~A  partv  failing  to  give 
notice  in  time  of  his  intention  to  move  for  a  new  trial,  or  to  me  his  statement 
in  time,  waives  his  right  to  move  for  a  new  trial.  Ocpmv  v.  Sifoerttome,  9 
Cal.  67. 

105.  A  failure  to  file  a  statement,  setting  forth  the  grounds  upon  which  a 
pjarty  intends  to  rely,  on  motion  for  a  new  trial,  operates  as  a  waiver  of  the 
right  to  the  motion.     Wvng  v.  Owen,  9  Cal.  247. 

106.  If  the  statement  on  application  for  a  new  trial  is  filed  more  than  fife 
days  after  the  filing  and  service  of  the  notice,  the  right  to  move  for  a  nev 
trial  is  waived,  unless  it  appear  fVom  the  transcript  that  the  objection  to  the 
failure  to  file  the  statement  m  season  has  been  waived  by  the  opposite  pai^i 
either  eniressly  or  by  implication.    Mrmck  v.  WiUiamaon  el  oi.,  24  GaL  m< 

107.  If  a  statement  on  motion  for  a  new  trial  is  not  filed  within  five  ds^ 
after  notice  of  intention  to  move  for  a  new  trial  is  given,  or  within  such  futltfr 
time  as  may  be  granted  by  the  Court,  not  exceeding  twenty  days,  the  right 
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tojnofeforanewtrial  is  waived.  EaaHerbyr.  Lareo,  MOaL  179;  JetMnay. 
MUp,  27  Id.  SaiiLeRcyy.  SasgeUt,  32  Cal.  171. 

108L  If  a  statement  prepared  on  motion  for  a  new  trial  ia  not  filed  within 
Che  time  preocribed  by  the  one  hundred  and  ninefy-flfth  section  of  the  Fractioe 
Act»  the  ri^t  to  move  for  a  new  trial  is  waived;  and  where  snch  rifi^t  is  thna 
wuved,  the  Ckmrt  has  no  power  to  restore  it.    Hageler  v.  HeneheU,  STCal.  491. 

109.  If  the  statement  on  motion  for  a  new  trial  is  not  filed  in  time,  an  order 
gnotinff  a  new  trial  for  causes  appearing  in  soeh  atatement  only  will  be 
levened  by  the  appellate  Gomt.    Id, 

lia  Amftnfhnenti  after  aattlflaient-^A  statement  on  motion  for  a  new 

trial,  regolarlv  settled  and  signed  bv  the  Jndge,  and  oootaining  all  tibie 
grouids  of  tile  motion,  bat  without  any  specification  thereof,  may  be 
amended  by  the  Judge  so  as  to  insert  a  specification  of  the  grounds  of  the 
notion,  after  the  time  for  filing  a  statement  has  passed.  Vaieniine  v.  Stewari, 
16  Cal.  387.  VakfUine  v.  SUwartt  16  CaL  396,  that  the  Ck>urt  below  may 
allow  an  amendment  to  a  statement  on  a  motion  for  a  new  trial,  by  adding 
the  grounds  of  the  motion  after  the  time  for  filing  a  statement  has  pasaecC 
afflimed  by  Lo>ueks  v.  Edmowiam,  18  Cal.  203. 

111.  On  motion  for  new  trial  the  Court  below  should  not,  unless  good  rea- 
son be  shown,  reoeive  an  affidavit  made,  after  the  time  for  filing  affidavits  or 
stitenentB  on  the  motion  has  elapsed.    Mow  v.  Brigga,  17  Cal.  386. 

112.  If  a  deed  is  mentioned  in  a  statement  on  motion  for  a  new  trial,  as 
taring  been  in  evidence,  but  is  not  presented  in  the  statement*  the  appellant 
■av  BUike  it  a  part  of  the  record  on  appeal  by  printing  it  in  the  transcript, 
vilh  a  certificate  of  the  Judge  that  it  is  the  deed  refexred  to  in  the  evidence, 
md  that  it  was  before  him  on  motion  for  a  new  trial. — Bess  v.  Winder,  30 
(hL349. 

113.  When  the  specification  in  the  statement  is  that  the  judgmeni  is  con- 
itazy  to  the  evidence,  it  has  been  regarded  as  a  clerical  error,  and  that  verdict 
instead  of  Judgment  was  intended.     Wendt  v.  Bo8s,  Oct.  T.  1867. 

114.  A  statement  agreed  on  by  parties  should  not  probably  be  amended  by 
Ike  Court  on  motion,  xmleas  under  a  very  dear  showmg  of  mistake  or  fraud. 
BdehmaonY.  Bours,  13  Cal.  62. 

116.  The  Court  reftised  to  remand  the  cause  for  the  purpose  of  amending 
file  bill ;  but  the  Court  declined  to  decide  that  a  new  bill,  with  proper 
amendments,  could  not  be  filed.    Midfcrd  v.  C6ha^,  18  Cal.  42. 

118.  The  Court  should  not  entertain  a  motion  to  amend  the  statement  after 
it  has  been  filed  and  served  on  the  opposite  pariy.  Levy  v.  Ottieaon,  27  Cal. 
086.    See  post,  i  338,  **  Amendment  of  Statement." 

117.  Statemant  oamiot  be  stricken  <mt— The  Court  should  not  strike 
out  a  notice  or  statement  on  motion  for  a  new  trial,  under  any  circumstances. 
The  motion  should  be  denied,  that  the  action  of  the  Court  may  be  reviewed  on 
appeal    Qidvey  v.  Oambert,  32  CaL  304. 

118.  If  there  are  any  technical  grounds  upon  which  a  motion  for  a  new 
trial  may  be  resisted,  such  a  failure  to  file  and  serve  notice  of  motion,  or  to 
Hie  statement  in  time,  the  proper  practice  is  to  raise  such  grounds  on 
Ihaaigument  of  the  motion  aa  a  reason  why  the  motion  should  be  denied.  Id, 

119.  An  order  striking  out  a  statement  on  motion  for  a  new  trial,  cannot  be 
broo^t  before  the  Supreme  Court  for  reriew  by  a  bill  of  exceptiona.    Id. 

190.  But  an  nnantbentloated  document,  purporting  to  be  a  statement 
on  motion  for  a  new  trial,  will  be  stricken  from  the  transcript  on  appeal.    Id. 

[121.  See  forther,  1 338,  as  to  manner  of  ^preparing  statements;  also,  $$  193, 
)»,  as  to  the  remedial  powers  of  the  Supreme  Court,  and  decisions  on 
taMd  from  orders  granting  and  dmying  motions  for  a  new  trial,  and  other 
Omen  and  dedaions.] 

122.  8ae  fbrther  antliosltiea  under  tiie  following  enb-lieaai  to  H93 : 

123.  General  raley  tliat  a  new  trial  will  not  be  granted  where  there  isa 
ndNrtaatial  eonfliot  of  evidence;  i  193,  No.  102. 

12i.  Xhto  role  eppUea  to  law  and  equity  oasee  alike*  Ko.  103. 
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126.  It  doasr  not  apply  where  the  evidence  consiBtB  of  (lepositioiifl*  Ho. 
lOi. 

126.  It  does  apply  to  reports  of  commisslonera,  Ko.  105. 

127.  ItappUas  to  flnitinigi  by  referees,  Ko.  106. 

128.  Rafereea'  reports  and  awards,  when  they  will  be  diskubed,  aeef 
187,  noto  12. 

129.  Snpremd  oourt  wiU  not  weiA  bat  will  review  the  evidence,  whoi 
No.  112. 

130.  Faots  win  not  ba  revtowad  unless  a  new  trial  was  asked,  Na  114. 

131.  When  tlio  aaprema  oonit  will  and  will  not  set  atidde  a  jndgmwi^ 
verdict,  finding  or  order,  as  considering  the  evidence,  Ko.  118. 

132.  Tba  preamnptlon  of  low  Is,  that  the  evidence  warranted  the  vecdiolk 
No.  120. 

133.  Spaoial  casaa  of  inunatarlal  arron,  in  admitting  or  erelnding  evi- 
^eiioe,  Ko.  139. 

134.  QMns  a  wrons  reason  for  a  decision,  Ko.  153. 

135.  Granting  new  trial  for  Immaterial  errors,  noie,  Ko«  157. 

136.  Spaoial  oaae^  when  new  trials  were  granted,  judgments  niodiiM« 
etc,  Ko.  165. 

137.  Hew  trial  In  equity  oaaea,  Ko.  170. 

138.  "When  equity  will  and  wHl  not  interfere,  Ka  175. 

139.  DIamiaaal  of  a  motion  amonnis  to  a  denial,  Ko.  179. 

140.  "When  an  appeal  from  an  order  will  be  dismissed,  Ko.  ,180.  ' 

141.  A  new  trial  granted  for  alleged  errors  of  Imo  will  be  zevieved« 
No.  182. 

142.  Illegal  evidence  presumed  injnrions,  Ko.  183. 

143.  Brrora  oooorring  at  the  trial  must  be  speoiaily  exoepted  to  at  Otf 
time,  Ko.  184. 

144.  The  party  moat  lay  hia  finger  on  the  point  of  his  objeotioBi 
Ko.  197. 

145.  Granthig  or  refcudng  a  new  trial,  discretionary,  Koy  198,    ] 

146.  A  new  trial  wHl  be  granted  when  jnstioe  requires  it^  Ko.203. . 

147.  On  a  motion  for  a  new  trial  the  Court  cannot  reversea  former  jad^ 
ment,  Ko.  213.  •  -  ••  ^  - 

148.  Effect  of  a  stipulation  ttiat  a  motion  for  a  new  trial  be  denied.  No. 
229.  ' 

149.  "Wliere  an  attorney  appears  without  authority,  Ko.  230. 

150.  Affidavits  in  a  foreign  language  may  be  ezduded*  No.  Ii31. 

151.  Law  of  th»  caae^  Ko.  232. 

152.  County  court  may  grant  a  new  trial,  Ko.  233. 

§  196.  ^Motim  to  be  made  wUhofui  dday. 

The  application  for  a  new  trial  shall  be  mlde  at  the  earliest 
period  practicable  after  filing  the  affidavit  or  statement,  and 
the  Conrt  or  Judge  granting  or  refusing  .a  new  trial  shall 
state  in  writing  the  grounds  upon  which  the  same  is  granted 
or  refused. 

^Amended  1863,  8(>1. 

1.  The  fact  that  instructione  giTen  by  the  Court  are  loM  or  mislaid  MonV 
motion  for  new  trial  is  heard,  is  no  ground  to  suspend  the  hearing  ef  ^ 
motion  or  for  a  new  trial.     VUihia'  t.  IfeMar,  13  CaL  58. 
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2.  The  Judge  below  is  preenined  to  kxiow  what  instraotioiui  he  gave  the 
{nrr,  and  if  thoee  written  are  out  of  the  way,  he  may  resort  to  other  evideuoe 
or  018  own  memory.    IcL 

3u  A  £Bdlare  to  prosecute  a  motion  for  a  new  trial  when  it  comes  up  for 
ligament^  operates  as  an  abandonment  of  the  motion,  and  the  order  made 
denying  tiie  motion,  for  such  fEulnre  to  appear,  is  not  the  subject  of  review  on 
aroeal.    Frank  t.  Doane,  and  Grem  t.  jSoane,  15  Gal.  302. 

i.  if  a  motion  for  a  new  trial  is  not  prosecuted  with  due  diligence,  it  should 
hd  dismissed  on  the  application  of  the  opposite  party.  Eckstein  y.  CcUderwood, 
87  Oil.  413. 

5.  if  the  Judge  who  tried  a  cause  goes  to  a  county  in  his  district  not  adjoin- 
ing the  one  in  which  the  case  was  tried  to  hold  Court,  before  the  time  for 
fiho^  amendments  to  the  statement  on  motion  for  a  new  trial  has  expired,  the 
sumng  party  prosecutes  the  motion  with  due  diligence  if  he  brings  the  same 
to  a  hearing  when  the  Judge  returns  or  first  holds  Court  in  a  county  adjoisi] 
flie  one  in  which  the  case  was  tried.    Warden  v.  Mendocino  County,  32  Cal.  C~ 


TITLE    XX. 
Chaptee  VJLLL — The  manner  of  giving  and  entering  judgment 

SicnoN  197.  Judgment  to  be  entered  in  twenty-four  hours,  etc. 

198.  Case  may  be  brought  before  the  Court  for  argument 

199.  When  counter  claim  established  exceeds  plaintiff's  demand. 

200.  In  replevin,  judgment  to  be  In  the  alternative,  and  with 

damages. 

201.  Judgment  book  to  be  kept  b^  the  clerk. 

202.  If  a  party  die  after  verdict,  judgment  may  be  entered,  but 

not  to  be  a  lien. 

203.  Judgment  roll,  what  to  constitute. 

204.  Judgment  lien,  when  it  begins  and  when  it  expires. 

205.  Docket,  how  kept,  and  what  to  contain. 

206.  Docket  to  be  open  for  inspection  without  charge. 

207.  Transcript  to  be  filed  in  any  county,  and  judgment  to  b^ 

come  a  lien  there. 

208.  Satisfaction  of  a  judgment,  how  made. 

S  197.  Judgment  to  be  entered  in  twenty-four  hourSy  etc. 

When  trial  by  jury  has  been  had,  judgment  shall  be  en- 
tered by  the  derk,  in  conformity  to  the  verdict,  within  twenty- 
four  hours  after  the  rendition  of  the  verdict,  unless  the  Gourt 
order  the  case  to  be  reserved  for  argument,  or  further  con-? 
aideration,  or  grant  a  stay  of  proceedings. 

§  198.  ^  Gase  may  be  brought  before  the  Court  for  argument. 

When  the  case  is  reserved  for  argument  or  further  consid- 
eration, as  mentioned  in  the  last  section,  it  may  be  brought 
by  either  party  before  the  Court  for  argument. 

^Amended  185i  88. 
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§  199.  When  counter  claim  established  exceeds  plaint(ff'*s  d^ 
mand,  4 

If  a  counter  claim,  established  at  the  trial,  exceed  the  plaaj 
tiff's  demand,  so  established,  judgment  for  the  defendant  ah^ 
be  given  for  the  excess  ;  or  if  it  appear  that  the  defendant  i| 
entitled  to  any  other  affirmative  relief,  judgment  shall  be  givei 
accordingly. 

N.  Y.  Code,  §  263. 

§  200.  ^In  replevin  J  judgment  to  be  in  the  alternative^  cmd  wiii 
damages;  gold  coin  or  currency  judgment. 

In  an  action  to  recover  the  possession  of  personal  property, 
judgment  for  the  plaintiff  may  be  for  the  possession,  or  the 
value  thereof,  in  case  a  delivery  cannot  be  had,  and  damages 
for  the  detention.  If  the  property  has  been  delivered  to 
the  plaintiff,  and  the  defendant  claim  a  return  thereof,  judg- 
ment for  the  defendant  may  be  for  a  return  of  the  property, 
or  the  value  thereof,  in  case  a  return  cannot  be  had,  and 
damages  for  taking  and  withholding  the  same.  In  an  action 
on  a  contract  or  obligation  in  writing,  for  the  direct  payment 
of  money,  made  payable  in  a  specified  kind  of  money  or  cur 
rency,  judgment  for  the  plaintiff,  whether  the  same  bo  by  de- 
fault or  after  verdict,  may  follow  the  contract  or  obligation, 
and  be  made  payable  in  the  kind  of  money  or  currency  spec- 
ified therein  ;  and  in  an  action  against  any  person  for  the  re- 
covery of  money  received  by  such  person  in  a  fiduciary  ca-  \ 
pacity,  or  to  the  use  of  another,  judgment  for  the  plaintiC 
whether  the  same  be  by  default,  or  after  verdict,  may  he 
made  payable  in  the  same  kind  of  money  or  currency  so 
received  by  such  person.  ■ 

^Amended  1863,  687. 

1.  Replevin,  damages.— In  an  action  of  replevin  in  the  detinue,  the  Ttlne 
which  the  plaintiff  is  entitled  to  recover  under  section  200  of  the  Practice  Aot, 
in  case  a  return  of  the  property  cannot  be  had,  is  the  value  of  the  property  to 
be  ascertained  at  the  place  where  it  is  detained  when  the  action  is  commenced. 
The  defendants  are  not  entitled  to  claim  compensation  for  money  or  servicei  1 
laid  out  or  expended  upon  the  plaintiff's  property  in  the  absence  of  a  request  ] 
on  his  part  No  request  will  be  presumed  when  the  property  of  one  person  ii  I 
taken  under  legal  process  issued.    Eider  v.  Carr,  Jan.  T.  1868. 

2.  The  damages,  when  the  propertv  has  been  delivered,  is  the  legal  intereBt 
on  the  value  thereof  during  the  detention.  Niekerson  y.  ChaUaion,  7  Cal. 
668;  Douglass  v.  Craft,  9  Id.  662. 

3.  See  further  ante,  ^  99,  no(e  No.  33; 
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i.  TahM  fn  Ugiti  tondar  notM.— In  u  Botion  to  Teeorer  posseiwioii  of 

■anki  proper^,  tbe  pluinttff  mij'  recover  ila  vklae  in  United  States  legal 

JernolM.     Thrptgv.  She^hail,  30  Cal.  180. 

.lH-  One  nolawrall;  conrerUng  prcipert;  doe*  not  iiutaln  anj  injury  ir  the 

CMl^i^  in  an   action  to  teoorer  poueeBion  of  the  eome  And  Its  valae  in  United 

»  kgal  tender  ootea.    Id. 


[  &  protoiBsoiy  note  haa  tbe  'tmnu      uigut^^ -.w.-da 

™TaIne  received,"  but  does  not  contain  the  worda  "in  gold  loiu  '  in  tfas 
Tomiae  to  puf,  jndKment  should  not  be  rendered  payable  in  cold  coin,  al- 
hon^  there  la  in  the  inBtmmeat  a  Bubaeqaent  promiae  to  pa;  Uie  diffen'tice 
betireen  tho  value  of  gold  coin  and  paper  cnrrenoj  of  United  Stales  if  not 
paid  in  gold  coin,  lamjnng  v.  HyaU,  27  CaL  102. 
17.  In  an  aoliou  agionst  the  anieties  npon  a  bond  giTen  bj  the  general 
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§  199.  When  counter  claim  established  exceeds  plaintiff  *8  dib- 
matid. 

If  a  counter  claim,  establiBhed  at  the  trial,  exceed  the  plain- 
tiff's demand,  so  established,  judgment  for  the  defendant  shall 
be^iyen  for  the  excess  ;  or  if  it  appear  that  the  defendants 

All  Act  to  Mineiid  an  Act  ciitltioil  "  An  krt  to  n>gulut(>  proocN^din;;.* 
in  civil  caftes  In  Courta  of  Justici*  in  tlii)*  State/'  pa»Med  April  'SHU, 
1«5I.  The  People  of  the  State  of  ralifomiH,  reprewntrri  Jn  Senntv 
and  AftMembl.v,  do  enact  as  foIlowH : 

Section  !— Section  -jOO  olhiiid  Act  in  aniendod  »o  hh  to  reail 
HA  follows  : 

$  200.     In  Hu  actjuii  to  recover  liie  |icM(i««i»ion  of  periMMml 
pwiperty,  judj^ment  for  the  plaintiff  may  be  for  the  ponschu 
ion  or  the  value  thereof,  in  cu«ie  a  delivery  cannot  Iw  bad,  and 
dumagea  for  the  detention.     If  tbe  property  hati  been  deliv 
ered  to  the  plaintitt,  and  the  defendant  claim  a  return  thereof, 
judKinent  for  the  defendant  may  be  for  a  return  of  the  prop 
erty,  or  tbe  value  thereof,  in  case  a  rettun  cannot  be  had, 
and  dninageM  for  taking  and  withholding  the  aanie.     In  an 
action  on  a  contract  or  obligation  in  writing,  for  the  direct 
payment  of  money,  made  payable  in  anpecified  kind  of  mouev 
or  currency,  judgment  for  the  plaintiff,  wliether  tlie  »uiu  l«s 
Uy  default  or  sifter  verdict,  may  follow  the  <!ontract  orobligu 
tion.  and  be  made  payable  in  the  kind  of  money  or  nirrencv 
specified  therein  ;    and   in  nH  nciiona   for  thv   lerorei'v  of 
inonetf^  if  the  plaint ijl' shall  allifrf  in  /n.^  rowphiint  that  ihr 
same  teas  understood  and  agreed  by  the  les/fertire  par/ieK. 
to  be  payable  in  a  specified  kind  of  money  or  currency^  and 
tlie  same  ikall  be  admitted  by  the  default  of  the  defendant  or 
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ettabluked  by  evidence,  to  the  aatitf action  of  ike  Court,  Ref- 
CC  tree  or  Jury  by  whom  the  action  thail  be  tried,  the  judgement 

PI  for  the  plaintiff  shall  be  made  payable  in  the  kind  of  money 

.  or  curreticy  no  specified  in  the  complaint,  and  In  an  action 

^-  against  any  person  for  the  recovery  of  money  received  by 

in  such  person  in  a  fiduciary  capacity,  or  to  the  nse  of  another, 

-£  judgment  for  the  plaintiff,  whether  tbe  eame  be  by  defiuilt  or 

after  verdict,  may  be  made  payable  in  the  same  kind  of 

money  or  currency  so  received  by  snch  person. 
See.  2.— All  provisions  of  any  Act  oonHicUng  herewith  are 

'^*'  hereby  repealed. 

to  g^j.   3._This  Act  sball  take  effect  immediately. 

JU  {Approved  March  Wh,  1870.1 

ir  '   "  . .^^««..»w«avu  ivi  utvuey  or  Bemcn 

laiauub  VI  oa.uouu«a  upon ib«  plaintiff's  property  in  the  absence  of  a  reqnert 

on  his  part    No  request  will  be  presnmed  when  tbe  property  of  one  penonis 

taken  under  legal  process  issued.    Eider  t.  Carr,  Jan.  T.  1868. 

2.  The  damages,  when  the  property  has  been  delivered,  is  the  legal  interest 
on  tbe  value  thereof  during  the  detention.  Nickenon  r,  ChatMon,  7  Oal. 
668;  Douglasa  v.  Cn^,  9  Id.  662. 

3.  See  further  antef  §  99,  note  No.  38; 
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4.  y^tne  fa  leeil  tender  notes.~-In  an  action  to  recover  poeMeiioB  of 
penonal  property,  the  plaintiff  may  recover  its  value  in  United  States  legal 
tender  notes,     'tiu-peyv.  Shepherd,  30  Cal.  180. 

&  One  ooiawfally  converting  property  does  not  sustain  any  ii^jury  if  the 
toy  in  an  action  to  recover  poesession  of  the  same  find  its  value  in  United 
atstai  legal  tender  notes.    Id. 

6.  Gold  ooin  Judgments.— If  to  a  note,  secured  by  a  mortgage  duly  re" 
eorded.  payable  in  monev,  generally  a  supplement  is  atierwards  added  agreeing 
to  pay  in  gold  coin,  which  supplement  is  not  recorded,  the  mortgage  can  be  en- 
forced by  a  sale  for  gold  coio,  as  against  subsequent  encumbrancers  whose 
liea  attached  after  the  addition  to  the  note.    PoeU  v.  Steams,  31  Gal.  78. 

7.  As  a  matter  of  law  there  is  no  possible  difference  in  value  between  gold 
eoin  and  legal  tender  notes,  nor  can  evidence  be  received  to  prove  a  difference. 

'     U. 

I  8.  Where  the  kind  of  money  received  by  the  defendant  is  not  in  issue,  and 
Im  has  received  the  same  in  a  fiduciary  capacity,  or  to  the  use  of  another,  it  is 
proper  for  the  Court,  upon  a  verdict  for  the  amount  of  money,  to  order  judg- 
.  Bent  m  the  kind  of  money  recciived  by  him.  Pinkertan  v.  Woodwardt  Oct  T., 
1867. 

9.  Upon  an  aoconnting,  a  promise  in  writing  b^  the  defendant  to  pay  the 
Bom  found  dne  in  mid  ooin,  justifies  a  judgment  in  gold  coin.  Dodge  v.  The 
Maripom  Co.,  Oct.  T.  1867. 

10.  In  an  action  for  money  had  and  received  where  an  account  is  introdnced 
in  evidence  bv  the  defendant,  ^owins  a  chaige  by  the  defendantjagainst  the 
psrehasers  of  plaintiffs  daim  of,  "ca&"  paid  to  the  plaintiff,  and  the  only 
cash  mentionea  in  the  testimony  is  gold  ooin,  the  Jury  may  find  a  verdict  for 
plaintiff  in  gold  coin.     Wendt  v.  Ross,  Oct.  T.  1867. 

U.  There  it  is  found  bv  the  Court  in  an  action  brought  to  redeem,  "  that 
it  was  tacitly  understood  by  and  between  the  plaintiff  and  wife  and  the  de- 
fendant, that  the  conveyance  made  by  plaintiff  to  defendant  was  intended  to 
aeraie  the  repayment  to  said  defendant  of  the  sums  paid  and  advanced  hf 
bim,  with  interest  thereon,  and  not  as  an  absolute  conveyance  of  the  prenu- 
les,  and  that  upon  such  paj^ent  in  gold  coin  of  the  United  States  sud  de- 
fendant would  reconvey  said  premises  to  the  plaintiff  or  the  plaintiff's  wife." 
The  judgment  must  require  the  plaintiff  to  pay  the  redemption  money  in  gold 
coin,  not  under  the  provisions  of  the  Specific  Contract  Act,  but  upon  the  piin- 
ende  that  "  he  who  seeks  equity  must  do  equity.'*    Cowing  v.  Rogers,  Jan.  T. 

13.  CoetB  and  Interest  in  gold  ooin.— Where  a  contract  is  made  payable 
b  a  ipeeiftc  kind  of  money,  the  judgment  enforcing  it  may  enforce  me  pay- 
ment of  costs  and  interest  in  the  kind  ofmoney  mentioned  in  the  contract. 
OanmSer  v.  AiherUm,  25  Cal.  669. 

13.  It  is  error  for  the  Court  to  adind^  the  costs  in  an  action  for  forcible 
SDtiy  and  detainer  to  be  paid  in  gold  corn.    Moore  v.  Del  VaUe,  28  Cal.  170. 

11  Qohl  and  eilwer  ooin.— Where  a  note  is  made  payable  "in  gold  and 
■Hrer  coin,'*  it  is  error  to  render  judgment  for  gold  coin  alone.  SwimU  t. 
ftwrw,  Oct.  T.  1867. 

15.  Qold  ooin  judgment  not  permitted,  wherei— Where  suit  is  brought 
on  a  general  indebtedness  without  a  written  contract  to  pay,  or  on  a  written 
Mntnct  to  pay  money  generally,  without  designating  tiie  kind  of  money,  the 
Court  cannot  render  a  judgment  payable  in  a  specific  kind  of  money.  Curiae 
T.ilMi«dals.,25Cal.  502. 

16.  If  a  inromissory  note  has  the  words  "  in  gold  coin  '*  after  the  words 
"raloe  received,"  but  does  not  contain  the  words  "in  gold  coin"  in  the 
promise  to  pa^,  judgment  should  not  be  rendered  playable  in  gold  coin,  a^ 
ttioQgh  there  is  in  the  instrument  a  subsequent  promise  to  pay  Uie  difference 
between  the  value  of  gold  coin  and  paper  currency  of  United  States,  if  not 
paid  in  gold  coin.    Lamfnng  v.  Hy<at,  27  CaL  102. 

17.  In  an  action  aguinst  the  sureties  upon  a  bond  given  by  the  general 
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goardiaiL  of  an  infgmt  mioor,  but  not  madd  pavaUe  in  any  gpfiedle  Und-eC 
money,  a  judgment  Bhonld  not  be  rendered  payaole  in  gold  coin.  Foxr.  Jfmor, 
32  Cal.  Ill ;  Mmdocmo  Go,  ▼.  Morris,  Id.  149. 

18.  In  an  action  against  the  jninoipal  and  his  tmreties,  on  an  oiBcial  bond, 
if  the  bond  contains  no  promise  to  pay  in  coin,  Jnd^ent  can  only  be  ran* 
dered  in  money  generally.  This  mle  applies  to  the  principal  as  well  as  mn^ 
ties.    Mendocino  County  ▼.  ASorris,  82  Cal.  145. 

19.  Where  the  jury,  without  particular  instruction  from  the  Court,  retom  a 
verdict  ^yable  in  gold  coin,  though  there  was  no  evidence  that  either  on  or 
after  stnlong  a  balance  between  the  parties  the  defendant  promised  in  wiitioff 
to  pay  in  gold  coin,  a  new  trial  will  be  granted.    Howard  t.  Boehen,  Oct  T; 

20.  Gold  coin  or  its  equivalent — ^A  oontract  to  pay  money  in  gold  ooia 
of  the  United  States,  or  the  equivalent  of  such  gold  coin,  if  paid  in  legii 
oarrency,  is  a  oontract  to  pay  the  given  number  of  dollars  in  any  kind  of  law- 
ful money  of  the  United  Btates,  and  cannot  be  conferred  in  any  specific  kind 
of  money.    Reese  v.  Steames,  29  Cal.  273. 

21.  The  Speoifio  Contract  Act  does  not  authorise  the  entry  of  an  alteraa- 
tive  judgment  upon  such  contract,  payable  in  gold  coin  or  its  equivalenl  in 
legal  tender  notes.    Id. 

22.  Servloes^  valne  in  legaltendernotefl.— In  an  action  f6r  the  value  of 
services  rendered,  when  no  price  has  been  agreed  upon  by  the  parties,  if  tiie 
jury  adopt  treasury  notes,  made  by  Act  of  Congress  a  legal  tender  in  pay- 
ment of  debts,  as  the  standard  of  value,  the  vexmot  will  not  be  set  aside  on 
that  ground.    Spmoer  el  <d.  v.  Prindk,  28  Cal.  276. 

23.  Rents. — ^Where  the  annual  value  of  premises  is  found  both  in  gold 
and  in  currency,  the  judgment  may  be  general  for  the  amount  of  the  cuireiuij 
valuation.    Carjf>eniier  v.  Small,  Oct.  T.  1866. 

24.  Tender,  plea  o£— If,  by  the  laws  of  ihe  United  States,  there  is  moie 
thttn  one  kind  of  lawful  money  a  legal  tender  in  payment  of  debts^  and  ths 
plaintiff  in  an  action  is  entitled  to  a  judgment  payable  in  a  particular  kind  oC 
money,  a  plea  of  tender  which  avers  the  tender  to  have  been  made  in  lairfQl 
money  of  the  United  States  is  insufficient.  The  plea  should  aver  tiiat  the 
tender  was  made  in  the  kind  of  money  the  plaintiff  is  entitled  to  reeeivs. 
Magraw  v.  McGlynn,  26  Cal.  428. 

25.  Conetmctlon  of  8eotio&  200.— The  two  hxmdredth  section  of  the 
Practice  Act,  as  amended  in  1863,  making  provision  for  the  entcy  of  judgments 
in  certain  cases  payable  in  a  spedfio  kind  of  mon^,  confers  a  special  au&o^ 
ity  on  Courts  not  known  to  the  common  law,  or  Courts  of  equity,  and  must 
be  strictly  construed.    Hathaway  v.  Brady ^  26  Gal.  666. 

26.  Judgments  In  a  specific  kind  of  money  or  currency.— See  aafc, 
$  147,  noks;  $  150,  noU  No.  21. 

§  201.  Judgment  book  to  be  kept  by  the  clerk. 

The  Clerk  shall  keep  among  the  records  of  the  Oonrt,  a 
book  for  the  entry  of  judgments,  to  be  called  the  "  Judgment 
Book,"  in  which  such  judgment  shall  be  entered,  and  shall 
specify  clearly  the  relief  granted,  or  other  determination  of 
the  action. 

K.  Y.  Code,  i  280. 

§  202.  If  a  party  die  afteryerdicty  judymeni  may  be  enkredy 
but7u>ttobea  Urn. 
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M  a  partj>4ie«afl;er  a  verdiot  or  dectfiion  upon  any  issue  of 
&et^  and  before  judgment,  the  Oourt  may  nevertheless  render 
judgment  thereon.  Such  judgment  shall  not  be  a  lien  on  the 
real  property  of  the  deceased  party,  but  shall  be  payable  in 
the  course  of  adm^inistration  on  his  estate. 

1  The  contmxumoeiof  the  naxoe  of  a  deoeaaed  plaintiif  iimtoftd  of  that  of 
bk  esacoior  in  a  yadg^eaii  rendered  after  the  mbstitation,  is  an  error  of  form 
obIji  and  does  not  make  the  jndfpient  void.    €htsjory  t.  jBoynw,  21  Cal.  449. 

'2.  Where  the  plaintiff  in  an  action  died  hefore  tnal,  and  a  anbseqnent  order 
ioc  jod^ent  oont^ed  a  recital  as  foUowB :  "  This  action  having  been  con- 
tmaed  in  oonaieqnenoe  of  the  death  of  the  plaintiff,  bj  his  executor,  Samuel 
'Wabbi  and  ^e  juz^  having  found  a  yerdiot  for  plaintiff,"  and  then  awarded 
judgment  in  faVor  at  the  pudntiff:  ffdd,  that  the  reeital  sui&cienliy  showed  a 
BQffiBstion  of  the  deaUi  of  the  oidginal  plaintiff,  anda  eontinnanoe  or  revival 
ofme  cause,  in  the  name  of  the  executor.    Id. 

\  The  death  of  an  appellant,  after  argument  of  his  ease  on  appeal,  does 
BoteoDstitnte  anygrocuid  for  delag^g  a  decision,  or  a  departing  from  the 
oidiDaiy  course  m  procedure,  exoej^  as  to  the  entey  of  the  judgment  which 
Btfgr  be  rendered.  The  entry  should  be  of  a  day  anterior  to  tifaie  appellant's 
aoith. .  .Bfaie^  T.  8hai^  20  Cal.  68. 

i.  Tbe  rule  is  different  if  the  death  occurs  previous  to  the  argument.  In 
^  ev^t  Airtber  proceedings  can  only  be  bad  upon  leave  given  after  sug- 
gtgfion  of  the  death.isjnade.    Jd. 

&.  It  is  irregular  to  .enter  judgment  against  a  defendant,  on  whose  behalf  a 
taairer  is  on  flle,  witboat  disposing  of  the  demurrer,  and  a  judgment  so  en- 
tered will  be  reversed  on  appeal.    JJestres,  admmistrator.  v.  ClMunta,  21  Cal. 

§  20S:  ^J^jufymerU  roUj  what  to  constitute 

ImmediatelT'  after  entering  the  judgment,  the  olerk  shall 
attach  together  and  file  the  following  papers,  which  shall 
constitute  the  judgment  roll : 

ilra^— In  case  the  complaint  be  not  answered  by  any  de- 
fendant, the 'sumimons,  with  the  affidavit  or  proof  of  service, 
and  the  complaint,  with  a  memorandum  endorsed  upon  the 
complaint  that -the  default  of  the  defendant  in  not  answering 
was  entered,  and  a  copy  of  the  judgment. 

Second — ^Ih  all  other  cases,  the  summons,  pleadings,  verdict 
of  tbe  jury,  or  finding  of  the  Court,  commissioner,  or  referee, 
an  bills  of  exceptions  taken  and  filed  in.  said  action,  copies  of 
orders  su^taining^  or  overruling  demurrers,  a  copy  of  the 
judgment,  and  copies  of  any  orders  relating  to  a  change  of 
parties. 

'Aflumded  1S62, 119;  1866,  846;  K.  T.  Code,  §  281. 

!•  A  judgment  does  not  depend  upon  the  clerk  performing  his  duty  in 
■■ting  the  judgment  roll,  or  in  preserving  the  papers.  If  tiie  (Sets  necessary 
to  give  jurisdiction  to  the  Court  exist,  the  judnnent  is  good.    lAok  y.  Stoeh- 

2.  On  appeal  from  a  judgment,  without  a  statement,  nothing  iA  brought  up 
^  b  apttrt  of  the  xeoord  on  appeal,  except  Hm  judgment  roll,  and  no  question 
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arisinff  oatside  of  the  roll  oan  bo  oonridored:  If  any  ftirtfaer  record  fe  re> 
quired,  it  must  be  made  in  the  form  of  a  statement.  EzcepUone  may  be  takea 
and  settled  at  the  trial  in  the  mode  prescribed  by  sections  188,  189  and  196. 
These  nnder  section  208  are  annexed  to  and  form  a  part  of  the  judgment  roll, 
and  therefore  constitute  a  part  of  the  record  on  appeal  from  the  jadgment,  on 
Uie  judgment  roll  alone.  They  are  the  only  bills  of  exceptions  known  to  our 
Praotioe  Act.     Wetherbee  y.  Davis,  Oct.  T.,  1867. 

3.  An  answer,  notwithstanding  an  order  to  strike  it  out,  is  still  entitled  to  ils 
place  in  the  judgment  rolL    AlXoU  t.  Douglass,  28  Gal.  295. 

4.  A  bill  of  exceptions  made  during  the  progress  of  a  txial  should,  under 
sections  one  hundred  and  eighty-eight,  one  nu&bred  and  eighty-nine,  azid  two 
hundred  and  three,  of  Uie  nactice  Act,  be  written  down,  settled,  and  signed 
by  the  Judge,  filed  in  the  case,  and  afterwards  annexed  to  the  judgment  rolL 
Jloore  ▼.  Del  VaUe,  28  Cal.  170. 

5.  If  the  derk  neglects  to  make  np  the  judgment  roll  it  does  not  yitiate  the 
judgment  nor  the  proceedings  under  it.    8ha$T>  t.  lAumkUt  Jan.  T.  1868. 

6.  Until  the  amendment  to  the  two  hundred  and  thira  seetion  of  the  Prso- 
tice  Act,  the  judgment  roU  was  not  required  to  contain  the  order  sustaining 
or  oTertuling  a  demurrer.    Abadis  v.  (/airiOo,  32  Cal.  172. 

7.  If  prior  to  said  time  a  demurrer  to  the  complaint  was  filed,  and  a  judg- 
ment by  default  was  entered.,  and  the  appeal  rested  on  the  judgment  roll,  and 
the  same  did  not  disclose  what  action  was  taken  on  the  demurrer,  the  pM- 
sumption  was  ihat  the  demurrer  was  disposed  of,  and  that  the  necessary  pr^" 
liminaiy  steps  were  taken  to  obtain  judgment.    Id. 

8.  In  case  of  a  judgment  by  de&ult,  the  judgment  roll  consists  of  ths 
summons,  the  affidayit  or  proof  of  service,  the  complaint^  with  the  de&nli 
indorsed  thereon,  and  a  copy  of  the  judgment.  For  the  purpose  of  detef^ 
mining  whether  a  want  of  jurisdiction  is  shown  by  the  record,  the  Court  csn 
only  look  to  the  judgment  roll    Hahik  y.  KeOffy  Oct  T.  1867. 

9.  Nothing  is  included  in  the  record  of  a  suit  but  the  judgment  roIL  When 
judgment  is  taken  by  default^  the  judgment  roU  therein  consists  of  the  snn- 
mons,  proof  of  seryioe,  complaint,  with  memorandum  indorsed  thereon,  thsfc 
the  default  of  the  defendant  in  not  answering  was  entered,  and  a  copy  of  the 
judgment.    Sharp  y.  Davgney,  Oct.  T.  1867. 

10.  The  circumstance  that  papers  not  belonging  to  the  judgment  roQ  are 
found  commingled  with  or  attacned  to  other  papers  that  do  bdong  to  it,  can 
create  no  embarrassment.    The  case  is  one  of  mixture,  not  of  fusion.    Id 

11.  An  affidavit  upon  which  to  base  a  motion  to  strike  out  an  answer,  sad 
notice  of  such  motion  and  affidavit  of  its  service,  constitute  no  part  of  the 
judgment  roll.    Dimicib  y.  GampbeU,  31  Cal.  238. 

12.  See  farther,  $346,  ''  TramcripV* 

§  204«  Judgment  Uen^  when  U  begins  and  when  it  expires. 

Immediately  after  filing  a  judgment  roll  the  clerk  shall 
make  the  proper  entries  of  the  judgment,  under  appropriate 
heads,  in  the  docket  kept  by  him;  and  from  the  time  the 
judgment  is  docketed,  it  shall  become  a  lien  upon  all  the  real 
property  of  the  judgment  debtor,  not  exempt  from  execution 
in  the  county  owned  by  him  at  the  time,  or  which  he  may 
afterwards  acquire,  until  the  said  lien  expires.  The  lien 
shall  continue  for  two  years,  unless  the  judgment  be  pre. 
viously  satisfied. 

L  A  couYeyanoe  made  without  authorltj  will  not  affect  the  lien  of  s  jodg- 
ment.    8mUh  y.  JIotm,  2  Cal.  524. 
2.  The  judgment  dobtor  cannot  set  up  enofs  in  docketing  the  judgment  ai 
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dednjing  its  lien,  when  the  property  has  been  sold  on  execution  under  the 
ind^ent;  if  the  property  sold  is  his,  the  levy  operated  as  a  lien;  if  not,  he 
nn  no  rig^t  to  complain.    Law  ▼.  Adams,  6  Gal.  277. 

S.  Lien  cazmot  be  extended. — ^The  Issuing  and  levy  of  an  execution  before 
the  lien  of  the  judgment  upon  which  the  execution  issued  expires,  will  not  ope- 
rate to  prolong  the  lien  of  the  judgment  beyond  the  time  limited  in  section  two 
bandred  and  four  of  the  Code,    hiuic  v.  Swift,  10  Cal.  71. 

4.  It  required  express  words  of  the  statute  to  create  the  lien,  and  it  equally 
reqaires  express  words  to  continue  it  beyond  the  time  specified.    Id, 

5.  The  levy  and  sale  must  both  be  made  within  the  period  of  two  years  lim- 
ited by  statute.    Id, 

6.  An  appeal  from  a  judgment  suspends  the  lien,  which  is  merely  an  inoi- 
deot;  and  the  statutory  limitation  of  the  lien  commences  to  run  only  from  the 
date  of  the  remi^t^ur  from  the  appellate  Court.    Dewey  v.  Lotion,  6  Cal.  130. 

7.  If  an  nndertakiuff  on  appeal  to  the  Supreme  Court  be  insufficient  in  amount 
to  stay  proceedings,  we  lien  of  the  judgment  is  not  extended  by  the  appeal  be- 
jond  two  years  from  the  time  of  its  docketing  ;  and  this,  where  the  undertaking 
was  excepted  to.  there  being  no  effort  to  enforce  the  judgment  pending  the 
appeal.    Guy  v.  Du  Uprey,  16  Cal.  194. 

8.  What  piopeity  is  eabject  ta— The  lien  of  a  judgment  is  purely  the 
erpature  of  statute;  and  in  this  Stite,  the  statute  only  provides  that  a  judgment 
shall  become  a  lien  from  the  time  it  is  docketed  upon  the  property  of  the  judg- 
nent  debtor,  ^  not  exempt  from  execution,"  which  means  upon  property  not 
Ribject  to  forced  sale.  The  homestead  is  not  subject  to  such  sale,  either  on 
cxecotion  or  any  other  final  process  of  the  Court.  Ackley  v.  Charnberlaxny  16 
CaL  181. 

9.  The  statntory  lien  of  a  judgment  upon  the  real  estate  of  the  judgment  debtor 
attaches  only  upon  property  in  which  such  debtor  has  a  vested  legal  interest. 
Ptofe  T.  Irwin,  U  Cal.  428. 

10.  A  judgment  recovered  against  the  husband  does  not  become  a  lien  on  the 
hooieatead,  and  a  sale  of  the  homestead  upon  an  execution  issued  on  such  judg- 
ment is  void.    Ackley  v.  Chaniberlam,  16  Cal.  181. 

11.  Where,  in  a  foreclosure  suit,  the  judgment  is  in  the  usual  form — ascer* 
taifliog  the  amount  due,  directing  a  sale  of  the  mortgaged  premises,  application 
of  the  proceeds  to  the  payment  of  the  debts,  providing  for  the  recovery  of  any 
deficiency,  and  authorizing  execution  for  the  same — such  judgment  does  not 
become  a  lien  on  the  real  estate  of  the  debtor  from  the  time  it  is  docketed. 
Chajnn  v.  Broder.  16  Cal.  403. 

12.  Query :  Whether  a  leasehold  estate  for  a  term  of  years  is  property  in  such 
sense  that  a  judgment  docketed  becomes  a  lien  thereon.  MclJermoU  v.  Burke, 
16  CaL  580. 

13.  In  this  State  a  judgment  cannot  become  a  lien  upon  the  homestead. 
It  can  becomo  a  lien  onlv  upon  the  real  property  of  the  judgment  debtor. 
Bouman  v.  Norton,  16  Cal    '^13. 

14.  A  judgment  obtained  and  docketed  in  the  Superior  Court  of  the  city  of 
San  Francisco,  became  a  lien  upon  the  real  property  of  the  judgment  debtor, 
not  exempt  from  execution,  within  the  county  of  San  Francisco.  Bowman  y. 
Bocwus,  17  Cal.  471. 

15.  What  does,  or  does  not  release  a  lien.— The  payment  b^  a  judgment 
debtor  of  the  indgment,  after  a  sheriflTs  sale,  extinguishes  the  hen;  and  the 
fact  that  he  taVes  a  transfer  of  the  certificate  and  the  sheriff's  deed,  instead  of 
a  certificate  of  redemption,  cannot  divest  the  lien  of  a  subsequent  judgment. 
McCarty  v.  Christie,  13  Cal.  79. 

16.  The  perfecting  an  appeal  does  not  release'the  lien  aquired  by  docketing 
the  judgment     Low  v.  Adams,  6  Cat  277. 

17.  'Hie  act  of  April,  1856,  creating  San  Mateo  county  out  of  a  portion  of 
the  territory  of  the  county  of  San  fVanoisoo,  did  not  destrov  or  affect  judg- 
ment liens  then  existing;  but  such  liens  continued  upon  the  land  of  the  judg- 
ment debtor,  not  exempt  from  execution,  until  the  expiration  of  the  statutory 
period,  without  recording  the  judgment  in  the  countv  of  San  Mateo,  where 
the  Unds  he.    And  recording  the  judgment  in  this  latter  county,  after  the 
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lien  was  exhausted  hj  the  expiration  of  the  two  ^ears  frcm  the  time  of  its 
docketing  in  the  Sujierior  Gonrt,  will  not  reTive  the  lien.  Boteman  t. 
Movious,  17  Cal.  471. 

18.  When  the  lien  begina  to  mn,  and  when  it  explrea^-^The  two  jean 
during  which  a  judgment  remains  a  lien  on  real  estate  commence  to  run  from 
ttie  docketing  of  the  jud^ent^  unless  the  judgment  is  staved  by  an  orto  of 
the  Court  pending  a  motion  for  new  trial,  or  a  stay  bound  on  appeal.  Av- 
roUhet  Y.  HaikatDay,  31  Cal.  395. 

19.  The  time  during  which  proceedings  are  stayed  by  order  of  the  Court  or 
a  stay  boxmd  on  appeal,  must  be  excluded  from  ue  computation  of  the  tias 
during  which  the  judgment  remains  a  Uen.    Id. 

90.  if  any  time  is  allowed  to  elapse  between  the  docketin^^  of  the  jud^ 
ment  and  the  stay  of  poceedings,  such  time  must  be  included  in  the  compu- 
tation of  the  time  during  which  the  judgment  remains  a  lien.    Id. 

21.  Where  an  appeal  has  been  taken,  and  a  bond  suf&dent  to  stay  prooeed- 
ings  upon  the  juc^E^ent  pending  the  appeal  has  been  Kiyen,  the  uen  of  flie 
judgment  upon  the  real  estate  of  the  judgment  debtor  in  the  county  where 
the  same  was  docketed,  owned  by  him  at  the  date  of  the  docketing  of  the 
judgment  or  subsequently  acquired,  until  the  Uen  expires,  remains  a  -valid  and 
subsisting  lien  until  the  end  of  two  years  from  and  after  the  date  of  the  re- 
mittitur from  the  Supreme  Court.    JSntfiund  t.  Zewis  e<  o^.,  25  Cal.  350. 

22.  In  foreclosure  cases,  where  there  is  a  judgment  inpenonam,  and  also  a 
jud^ent  enforcing  a  lien  and  directing  a  sale  <xf  the  property,  and  the  undo^ 
taking  on  appeal  only  stays  the  sale,  and  prorides  for  costs,  the  lien  of  the 
personal  judgment  on  the  judgment  debtor  s  property  in  the  oounty  where  it 
IS  docketed,  attaches  at  the  time  it  is  docketea,  and  expires  at  the  end  of  two 
years  from  the  time  the  personal  judgment  is  docketed.    Id. 

23.  An  appeal  from  a  jud^ent  suspends  the  lien,  which  is  merely  an  ind- 
dent^  and  the  statutoij  limitation  of  the  Uen  commences  to  run  only  fron 
the  date  of  the  remittitur  from  the  appellate  Court.  Dewey  y.  Lateon,  6  OsL 
130.    [But  see  Chapin  y.  JBroder,  16  Cal.  404,  and  authorities  there  eited.] 

24.  Decree  for  sale  of  property  not  a  Judgment  Uen. — In  foredosme 
cases,  if  the  plaintiff  does  not  obtain  a  personal  judgment  against  the  defend- 
ant, but  contents  himself  wiih  a  decree  enforcing  the  lien  and  directing  a  sale 
of  the  property,  such  decree  does  not  become  a  judgment  lien  on  tiie  other 

Property  of  the  judgment  debtor  xmtil  after  a  sale  has  been  had  and  the  de- 
ciency,  if  there  be  one,  ascertained  and  docketed,  and  then  only  for  the 
amoxmt  of  such  deficiency.    En^^vnd  y.  Lewis  e(  a/.,  26  Cal.  349. 

25.  If  in  an  action  brought  to  recoYer  judgment  for  a  debt  and  to  foredose 
a  mortgage  giYen  to  secure  the  same,  a  jud^ent  in  personam  is  rendered  fpr 
the  amoxmt  due,  and  directing  a  sale  of  the  mor^ged  premises  and  an  appli- 
cation of  the  proceeds  to  the  payment  of  the  judgment,  the  judgment,  eren 
if  docketed,  does  not  become  a  Uen  upon  the  leal  property  of  the  defendant 
until  the  mortgaged  property  has  been  sold  by  the  shmff,  and  the  balance,  if 
any,  reported  by  him  and  docketed  by  the  derk,  and  then  only  for  such  bil- 
ance.    Ctdver  y.  Rogers,  28  Cal.  620. 

§  205.  Docket,  how  kept,  and  what  to  contairL 

The  docket  mentioned  in  the  last  section  is  a  book  whicli 
the  clerk  shall  keep  in  his  office,  with  each  page  divided  into 
eight  columns,  and  headed  as  follows:  judgment  debtors; 
judgment  creditors ;  judgment :  time  of  entry ;  where  en- 
tered in  judgment  book ;  appeals,  when  taken ;  judgment  of 
appellate  Oourt ;  satisfaction  of  judgment,  when  entered.  If 
judgment  be  for  the  recovery  of  money  or  damages,  the 
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smount  shall  be  stated  in  the  docket  under  the  head  of  judg- 
ment ;  if  the  judgment  be  for  any  other  relief,  a  memoran- 
dum of  the  general  character  of  the  relief  granted  shall  be 
stated.  The  names  of  the  defendants  shall  be  entered  in  the 
docket  in  alphabetical  order. 

1.  The  docketing  of  a  judgment  imparls  oonstniettYe  notice  of  the  lien  of 
fte  judgment  on  the  real  estate  of  tne  judgment  debtor  to  strangen  to  tha 
jndgpment.    Fage  y.  Borers,  31  Cal.  293. 

§  206.  Docket  to  be  open  for  inspection  wUhovi  charges. 

The  docket  kept  by  the  Clerk  shall  be  open  at  all  time^ 
during  office  hours  for  the  inspection  of  the  public,  without 
charge ;  and  it  shall  be  the  duty  of  the  Clerk  to  arrange  the 
seyeral  dockets  kept  by  him  in  such  a  manner  as  to  facilitate 
their  inspection. 

%  207.  Trcmscrvpi  to  be  fled  in  any  county ,  and  judgment  to 
hecome  a  Uen  there. 

A  transcript  of  the  original  docket  certified  by  the  clerk 
may  be  filed  with  the  Recorder  of  any  other  county,  and  from 
the  time  of  the  filing  the  judgment  shall  become  a  lien  .upon 
all  the  real  property  of  the  judgment  debtor  not  exempt  from 
execution  in  such  county  owned  by  him  at  the  time,  or  which 
he  may  afterwards  acquire,  until  the  said  lien  expires.  The 
lien  shall  continue  for  two  years,  unless  the  judgment  be 
previously  satisfied. 

See  (237.    N.  Y.  Code,  $  282. 

1.  Section  two  hundred  and  forty-six  of  the  Practice  Act  anthoxizes,  in  fote- 
doenre  soita^  a  personal  jndgmex^  against  the  mortgagor  for  any  deficiency 
viuch,  when  dooLcted,  becomes  a  lien.  But  the  mere  contingent  proyision 
for  execution  in  case  of  deficiency,  etc.,  does  not  amonnt  to  a  personal  jndg- 
nent.  and  to  snch  provision  no  effect  can  be  giyen  as  a  hen,  until  the  amount 
of  the  deficiency  lias  been  ascertained  and  fixed.  And  the  lien  does  not  com- 
mence to  mn  until  the  deficiency  be  ascertained,  and  an  execution  be  issued 
flierefor.    Chapin,  t.  Broder,  IH  GaL  420. 

2.  Upon  filing  a  certified  copy  of  a  judgment  with  a  ooxmty  recorder,  it 
liecoiiies  a  Hen  upon  the  debtor^s  real  property  in  that  coimty  for  two  years 
from  the  date  of  the  filing,  notwithstanding  a  Uen  by  virtue  of  the  same  judg- 
net  has  preyiously  existed  and  expired  l^  lapse  of  time  in  another  county. 
J>omar  y.  Pahner,  23  Cal.  40. 

S.  Under  section  two  htmdred  and  seven  of  the  Practice  Act,  the  filinff  of  a 
taacript  of  a  judgment  docket  of  a  District  Court  with  the  recorder  of  any 
other  coxmty  makes  it  a  lien  upon  the  real  estate  in  that  county,  but  it  does 
lot  mske  it  a  judgment  of  the  IMstrict  Court  for  that  county.  The  county 
cM[,  as  such,  not  the  derk  of  the  District  Court,  to  issue  execution.    District 
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Courts  haye  no  power  to  issae  writs  of  asgistance  in  cases  of  sales  npon  jnd^ 
ments  rendered  by  jnstioes  of  the  peace  or  other  District  Courts.  Peopfe  t. 
Dot,  Jan.  T.  1867. 

§  208.  Satisfactum  of  a  judgment,  how  made. 

Satisfaction  of  a  judgment  may  be  entered  in  the  clerk's 
docket  upon  an  execution  returned  Batisfied,  or  upon  an 
acknowledgment  of  satisfaction  filed  with  the  clerk,  made  in 
the  manner  of  an  acknowledgment  of  a  conveyance  of  real 
property,  by  the  judgment  creditor ;  or  within  one  year 
after  the  judgment  by  the  attorney,  unless  a  revocation  of 
his  authority  be  previously  filed.  Whenever  a  judgment 
shall  be  satisfied  in  fact,  otherwise  than  upon  an  execution,  it 
shall  be  the  duty  of  the  party,  or  attorney,  to  give  snch 
acknowledgment,  and  upon  motion  the  Court  may  compel  it, 
or  may  order  the  entry  of  satisfaction  to  be  made  without  it 

Bancroft's  Forms,  997-1000. 

1.  A  leyy  under  execution  on  sufficient  property  to  satisfy  it,  is  a  vaUsbtt- 
tlon  of  the  jod|g;ment.    Peopfe  ▼.  Ghisholm,  8  Gal.  30.    See  also,  23  Id.  94. 

2.  Before  snit  was  brought  the  plaintiffs  agreed  vith  their  attorneys  that  if 
the  latter  brought  this  action  and  recoyered,  they  should  have  one-third  of 
the  judgment  and  costs  as  compensation.  After  judgment  and  exeeation 
issued,  the  plaintiffs  compromised  with  the  defendant  for  less  than  the 
amount  of  the  judgment,  and  entered  satisfaction  upon  the  record.  Sddt 
tiiiat  the  attorney  had  no  lien  on  the  judgment,  and  could  not  disturb  the  sit- 
isfiiction  entered  by  the  plaintiflis.  Mav^dd  T.  Borland,  2  CaL  507.  [See  fl^ 
porieiTj/ie,  IGal.  331.] 

3.  A  tender  does  not  extinguish  or  satisfy  the  obligation;  an  offer  to  com- 
ply with  the  oonunands  of  a  judgment  does  not  amount  to  a  satisfaction 
thereof.    BtddingUm  y.  Chaat,  Jan.  T.  1868. 

i.  The  return  of  a  sheriff  indorsed  on  an  execution  placed  in  his  hands  for 
coUection,  that  the  execution  is  satisfied  by  promissoi^  notes  reoeiyed  for  the 
amount  due  on  it,  it  is  not  eyidence  of  the  satis&ction  of  the  judgment  on 
which  it  was  issued,  nor  can  it  be  admitted  in  eyidence  as  tending  to  proTe  a 
satisfaction  of  the  same.    MOchOl  y.  HocMU  e(  cU.,  25  Gal.  542. 

5.  The  plaintiff  in  an  execution  may  accept  of  promissory  notes  by  a  q)e- 
cial  agreement,  as  an  absolute  payment  of  the  same,  but  the  agreement  sraik 
be  proyed  by  testimony  other  than  the  Sheriff's  certificate.    Id, 

6.  ]>lBoharge  of  a  Jadgment— A  payment  of  part  of  the  amount  due 
upon  a  money  judgment,  under  an  agreement  that  it  shall  operate  as  satis- 
faction in  ftdl,  wUl  not  discharge  the  Judgment  Ddani  t.  mdt,  27  CaL  61L 
[This  rule  is  changed.    See  Stat.  1867--8,  31.] 
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TITLE   XXI, 

OP  THE   EXECUTION  OF  THE  JUDGMENT  IN  CIVIL  ACTIONS. 

Chapter  I. — The  ezectUioru 

BicnoH  209.    Within  what  time  an  execntion  may  issne. 

210.  "Who  may  issue  it;  its  form;  to  whom  directed;  and  what 

it  shall  require. 

211.  When  all  the  defendants  were  not  served  with  summons, 

what  to  direct. 

212.  When  made  returnable. 

213.  Money  judgments  and  others,  how  enforced. 
21i.    Execution  after  five  years. 

215.  When  execution  may  issue  against  the  property  of  a  party 

after  his  death. 

216.  Execution  may  be  issued  to  the  sheriff  of  any  county; 

when  a^nst  the  property  of  the  defendent;  otherwise 
when  it  requires  the  delivery  of  real  and  personal 
property. 

217.  What  shall  be  liable  to  be  seized  in  execution;  not  to  be 

affected  till  a  levy  is  made. 

218.  When  property  is  claimed  by  a  third  party;  how  the  right 

of  property  to  be  tried. 

219.  What  property  shall  be  exempt  from  execution. 

220.  Writ,  how  executed. 

221.  Notice  of  sale  under  execution,  how  Riven. 

222.  Selling  without  notice,  what  penalty  attached. 

223.  Sales,  how  conducted;  neither  the  officer  conducting  it 

nor  his  deputy  to  be  a  purchaser;  real  and  personal 
property,  how  sold;  judgment  debtor  if  present  maj 
direct  order  of  sale,  and  the  officer  shall  follow  his 
directions. 

224.  If  purchaser  refuses  to  pay  purchase  money,  what  pro- 

ceedings. 

225.  Court  or  Justice  may  proceed  in  a  summary  manner  against 

a  purchaser  refusing  to  pay;  officer  may  refuse  such 
purchaser's  bid  after. 

226.  These  two  sections  not  to  make  officer  liable  beyond  a  cer- 

tain amount. 

227.  Personal  property  capable  of  manual  delivery,  how  deliv- 

ered to  purchfwer. 

228.  Personal  property  not  capable  of  manual  delivery,  how 

sold  and  delivered. 

229.  Beal  property,  when  absolute  sale  or  not;  in  the  latter  caa« 

what  the  certificate  must  contain. 
280.    Beal  property  so  sold,  by  whom  it  may  be  redeemed. 

231.  When  it  may  be  redeemed ;  and  redemption  money. 

232.  When  judgment  debtor  or  other  redemptioner  may  redeem. 

233.  In  cases  of  redemption,  to  whom  the  payments  are  to  be 

made. 

234.  What  must  a  redemptioner  do,  in  order  to  redeem. 

235.  Until  the  expiration  of  redemption  time.  Court  may  restrain 

waste  on  the  property;  what  shall  be  considered  waste. 

236.  Bents  and  profits,  who  is  to  receive. 

237.  If  purchaser  of  real  properly  be  evicted  for  irregularities 

in  the  sale,  what  shall  he  recover,  and  ftrom  whom. 
When  judgment  to  be  revived.  Petition  for  the  pur- 
pose, how  aud  by  whom  made. 

§  209.  Within  what  time  an  execution  may  issue 
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The  party  in  whose  favor  judgment  is  given,  may,  at  any 
time  within  five  years  after  the  entry  thereof,  issue  a  writ  of 
execution  for  its  enforcement,  as  prescribed  in  this  chapter. 

N.  Y.  Code,  $  283.  See  $$  214,  601,  602.  AppUcable  to  Jnstioes'  CoortB, 
pod,  i  601,  602. 

1.  An  execution  can  only  be  issued  upon  a  judgment  obtained  before  t  ju»- 
tioe  of  the  peace  within  flve  years  alter  the  entry  of  the  judgment.  WhUe  ▼. 
Clark,  8  Cal.  513.  The  five  years  of  limitation  within  which  an  ezecutioD  for 
an  unsatisfled  balance  on  a  foreclosure  sale  may  be  taken  out,  commences  to 
run  from  the  date  of  the  judgment  of  foreclosure,  and  not  from  the  date  whea 
the  balance  was  docketed.    Bowers  t.  Crary,  90  Cal.  62L 

2.  Every  process  which  may  be  required  to  coxnpletely  enforce  a  judgment 
must  be  taken  within  five  years  after  its  entry.    Id. 

3.  The  statute  limiting  the  time  for  issuing  execution  upon  a  judgment  to 
fiye  years  after  its  entry,  applies  to  judgments  rendered  in  suits  to  foredose 
a  mortgage,  equaUy  as  to  mere  persons  judgments.  Stout  y.  Macy,  22  CaL 
647. 

4.  The  period  during  which  an  execution  has  been  stayed  by  an  order  of 
Ckmrt  is  not  to  be  excluded  from  the  five  years,  after  the  lapse  of  which  an 
order  of  Court  was  necessary  to  obtain  an  execution.  Solomon  r.  Moffuin,  29 
Cal.  227. 

6.  If  the  defendant  in  a  judgment  deliyers  to  the  plaintiff  therein  a  promis- 
sory note  of  third  parties  in  satisfaction  of  the  same,  which  is  void  beeaine 
fraudulently  obtained  by  defendant  from  the  payors,  it  is  not  necessary  for 
the  plaintiff  to  return  the  note  before  enforcing  his  judgment  by  execution. 
MUcheU  Y.  HockeU  H  oL,  25  Cal.  544. 

6.  If  an  appellate  Court  af&rms  the  judgment  of  the  Court  below,  witii 
costs,  and  upon  the  filing  of  its  mandate  of  affirmance  in  the  Court  below,  an 
order  is  made  directing  a  new  judgment  to  be  entered  up  in  accordance  with 
the  directions  of  the  mandate,  sucn  new  judgment,  although  it  may  be  erro- 
neous or  irregular,  is  not  void  so  as  to  iuYalidate  an  execution  issued  cm  flie 
same.    Mtdford  y.  Estudilio,  23  Cal.  94. 

7.  As  soon  as  the  judgment  is  entered,  an  execution  may  issue,  whether  the 
judgment  roU  has  been  made  up  or  not.    Sharp  y.  lAmUey,  Jan.  T.  1868. 

§  210.  ^  Who  may  issue  the  execution^  Us  fomij  to  whom  di- 
rected and  what  it  shall  require. 

The  writ  of  execution  shall  be  issued  in  the  name  of  the 
people,  sealed  with  the  seal  of  the  Court,  and  subscribed  by 
the  Clerk,  and  shall  be  directed  to  the  sheriff,  and  shall  in- 
telligibly refer  to  the  judgment,  stating  the  Court,  the  county 
where  the  judgment  roll  is  tiled,  and  if  it  be  for  money,  the 
amount  thereof,  and  the  amount  actually  due  thereon,  and  if 
made  payable  in  a  specified  kind  of  money  or  currency,  as 
provided  in  section  two  hundred  of  this  act,  the  execution 
shall  also  state  the  kind  of  money  or  currency  in  which  the 
judgment  is  payable,  and  shall  require  the  sheriff,  sub- 
stantially as  follows : 

First — If  it  be  against  the  property  of  the  judgment  debtor, 
it  shall  require  the  sheriff  to  satisfy  the  judgment,  with  inter- 
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est,  out  of  the  personal  property  of  such  debtor,  and  it  baffi- 
cient  personal  property  cannot  be  found,  then  out  of  his  real 
property ;  or  if  the  judgment  be  a  lien  upon  real  property, 
then  out  of  the  real  property  belonging  to  him  on  the  day 
when  the  judgment  was  docketed ;  or  if  the  execution  be 
iBSQed  to  a  county  other  than  the  one  in  which  the  judgment 
was  recovered,  on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  office  of  the  recorder  of  such  county,  stating 
such  day,  or  any  time  thereafter. 

Second — If  it  be  against  real  or  personal  property  in  the 
hands  of  the  personal  representatives,  heirs,  devisees,  leg* 
atees,  tenants  of  real  property,  or  trustees,  it  shall  require 
the  sheriff  to  satisfy  the  judgment,  with  interest,  out  of  such 
property. 

ITwrd — If  it  be  against  the  person  of  the  judgment  debtor, 
it  shall  require  the  sheriff  to  arrest  such  debtor  and  commit 
him  to  the  jail  of  the  county  until  he  pay  the  judgment,  with 
interest,  or  be  discharged  according  to  law. 

Fourth — ^If  it  be  issued  on  a  judgment  made  payable  in  a 
specified  kind  of  money  or  currency,  as  provided  in  section 
two  hundred  of  this  act,  it  shall  also  require  the  sheriff  to 
satisfy  the  same  in  the  kind  of  money  or  currency  in  which 
said  judgment  is  made  payable,  and  the  sheriff  shall  refuse 
payment  in  any  other  kind  of  money  or  currency ;  and  in 
case  of  levy  and  sale  of  the  property  of  the  judgment  debtor 
he  shall  refuse  payment  from  any  purchaser  at  such  sale  in 
any  other  kind  of  money  or  currency  than  that  specified  in 
the  execution.  The  sheriff  collecting  money  or  currency  in 
the  manner  required  by  this  act,  shall  pay  to  the  plaintiff  or 
party  entitled  to  recover  the  same,  the  same  kind  of  money 
or  currency  received  by  him,  and  in  case  of  neglect  or  refusal 
so  to  do,  he  shall  be  liable  on  his  official  bond  to  the  judg- 
ment creditor  in  three  times  the  amount  of  the  money  so  col- 
lected. 

Fifth — ^If  it  be  for  the  delivery  of  the  possession  of  real  or 
personal  property,  it  shall  require  the  sheriff  to  deliver  the 
possession  of  the  same,  particularly  describing  it,  to  the  party 
entitled  thereto,  and  may,  at  the  same  time,  require  the 
sheriff  to  satisfy  any  costs,  damages,  rents,  or  profits,  recov- 
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ered  by  the  same  judgment,  out  of  the  pereonal  property  of 
the  person  against  whom  it  was  rendered,  and  the  value  of  the 
property  for  which  the  judgment  was  rendered,  to  be  speci- 
fied therein  if  a  delivery  thereof  cannot  be  had  ;  and  if  suffi- 
cient personal  property  cannot  be  found,  then  out  of  the  real 
property,  as  provided  in  the  first  subdivision  of  this  section. 

Amended  1803.  688.  N.  Y.  Code,  $  289.  Sec.  210.  Abb.  Forms,  1839, 1848. 
Applicable  to  Justices'  Courts. 

1.  Issuance  of  ezeontioiL — A  mandamuB  will  not  lie  agidnst  tbe  cleik  o' 
the  District  Court  to  compel  him  to  issue  execution.  Chaiusin  v.  Glaier,  10 
Cal.  333 ;  Miller  v.  Sandersm,  Id.  490. 

2.  Wbei^e  the  clerk  of  the  Listrict  Court  improperly  refuses  to  issue  ezecn- 
tion  on  a  judgment  rendered  in  the  Court  of  which  he  is  clerk,  on  the  ground 
that  the  judgment  has  been  attached  at  the  suit  of  another  party,  a  bill  of  eqaitj 
cannot  be  sustained  to  rele^tse  the  attachment  and  compel  tbe  clerk  to  idsue  tbe 
execution,  as  the  injured  party  has  his  remedy  at  law,  by  an  action  on  the  offl- 
Qial  bond  of  the  clerk.    MUUr  t.  ikmderson,  10  Cal.  489. 

3.  The  clerk  below  can  issue  execution  for  damages  and  coste.  MeMiUan  t. 
FificAcr.  14  Cal.  232. 

4.  The  clerk  of  the  Court  has  power  to  issue  a  vendiHoni  exponas  at  commoB 
law,  or  under  the  statute  "to  regulate  proceedings  in  tbe  District  Courts,"  of 
1850,  page  twenty-four,  which  authorizes  the  Court  to  frame  new  writs  and  pro- 
cess, and  to  issue  such  executions  and  other  writs  as  may  be  necessary  to  cany 
their  judgment  into  full  force  and  eflfect.    Smilh  v.  Morse^  2  Cal.  524. 

5.  Where  a  case  is  remitted  from  tbe  Supreme  Court  to  a  District  Court,  tlw 
clerk  of  the  latter  may  issue  an  execution  for  the  costs  accrued  thereon  without 
the  order  of  the  District  Court ;  nor  can  the  DlHtrict  Court  prevent  the  immedi- 
ate execution  of  the  judgment    CUy  of  MarysviUe  v.  Buchanmif  S  Cal.  213. 

6.  Where  a  judgment  is  against  two,  one  only  of  whom  appeals,  and  the  ap- 
peal is  dismissed  with  twenty  per  cent,  damages,  tbe  damages  witli  the  c^stE  de 
not  become  part  of  the  original  judgment,  and  the  redemptioner  is  not  boaod 
to  pay  them  when  he  redeems  from  a  sale  under  the  judgment.  The  Court  be- 
low can  ieiue  execution  for  these  damages  and  costs.  McMiUan  ▼.  KtieA<r,  14 
Cal.  241. 

7.  An  execution  must  be  warranted  by  the  judgment  If  it  exceeds  the  judg- 
ment. It  has  no  validity.    Davis  v.  i^o&in^n,  10  Cal.  411. 

8.  An  order  of  Court  made,  staying  all  proceedings  against  a  petitioner  under 
the  Insolvent  Law  for  a  discharge  from  his  debts  pending  bis  petition,  would 
not  pi*event  the  iieuance  of  an  execution  on  a  judgment  rendered  against  tbe 
petitioner,  and  a  sale  of  property  under  the  same,  within  the  time  limited  for 
the  lien  of  said  judgment.    Isaac  v.  Swift,  10  Cal.  71. 

9.  If,  as  contend^  in  this  case,  a  judgment  by  default  be  void,  because  of 
the  absence  of  the  seal  of  the  District  Court  to  the  summons  issued  in  the  action 
in  which  the  judgment  was  entered,  or  because  of  a  defect  in  the  certiflcati*  of 
the  service  of  the  summons  and  copy  of  complaint,  or  because  of  irregularidei 
of  the  clerk,  in  entering  the  judgment,  tbe  District  Court  can  quash  the  execn- 
tion  issued  on  such  judgment,  and  iigunctlon  to  restrain  the  enforcement  thereof 
docs  not  lie.    Logan  v.  HUlegass^  Iti  Cal.  200. 

10.  No  execution  can  issue  upon  a  judgment  rendered  against  a  conoty. 
When  a  judgment  is  rendered  against  a  county  it  is  the  duty  of  the  snperrisori 
to  apply  such  funds  in  the  treasury  of  the  county  as  are  not  otherwise  appropji* 
ated  to  its  payment,  or  if  there  are  no  funds,  and  they  possess  the  requisite 
power  to  levy  a  tax  for  that  purpose,  and  if  they  fail  or  refuse  to  appljr  tbe 
funds,  or  to  execute  the  power,  resort  ma]r  be  had  to  a  moTidamus.  But  it  tfaej 
have  no  funds,  and  the  power  to  levy  the  tax  has  not  been  delegated  to  tben, 
the  Legislature  must  be  invoked  for  additional  authority.  JStmric  v.  (Titeian* 
10  Cal.  404. 

11.  A  judgment  unreversed  and  not  suspended  may  be  enforced ;  but  wha 
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lerened,  it  is  as  if  never  rendered,  and  mon^  collected  by  authority  of  it 
nay,  as  a  general  nile,  be  recovered  back.    Baun  y.  Reynolds,  18  Cal.  275. 

12.  Where  an  appellant  failed  to  perfect  his  appeal  bond  by  justification  of 
his  sureties,  it  was  error  for  the  Judge  of  the  Court  to  make  an  order  of  super- 
stdeas  ataying  the  execution.  Mok,  HiU  Carnal  dt  M,  Co,  t.  Woodbury^  10 
CaL  188. 

13w  Where  an  execution  on  a  judgment  for  money  is  not  stayed  by  the  statu- 
torr  undertaking  on  appeal,  a  sale  may  be  had  under  the  execution,  and  the 
r^Lti  of  purchasers  are  in  no  respect  affected  by  the  subsequent  reversal  of  the 
judgment    Faanner  y.  Rogers,  10  Gal.  S35. 

14.  The  facts  upon  which  a  judgment  of  fraud  is  found  must  appear  atBrma- 
tirely  in  a  judgment  in  order  to  auUiorize  an  arrest  on  final  process.  Matoon 
▼.  Sier^  6  Cal.  60. 

15.  A  confession  of  judgment  to  a  bona  fide  creditor,  and  the  issuance  of 
necution  and  making  a  lery  under  the  same  by  the  judgment  debtor  without 
the  knowled^  of  the  judgment  creditor,  done  with  the  knowledge  that 
another  creditor  is  about  to  attach,  and  for  the  purpose  of  defeating  his 
attachment,  la  yoid  as  to  the  attaching  creditor.    Rifan  y.  Iktly,  6  Cal.  239. 

16l  The  improper  issuance  of  a  second  execution  is  no  ground  for  equitable 
interference.  Such  irregularities  must  be  corrected  by  the  Court  issuing  the 
viit    Qregory  y.  Ford,  14  Cal.  143. 

17.  A  Judge  at  chambers  has  authority  to  order  a  suspension  of  proceedings 
under  an  execution  until  a  motion  before  the  Court  to  recall  or  quash  it  can 
be  beard.     Saanchex  y.  Carriaga,  31  Cal.  170. 

18.  When  a  judgment  is  reversed  by  the  Supreme  Court,  and  the  case 
lemanded  for  fiurther  proceedings,  and  the  Clerk  of  the  Court  below  issues  an 
execution  for  all  the  ooata,  as  well  those  of  appeal  as  those  accruing  before 
notice  of  app^nal  was  filed,  the  Judge  of  the  Court  below  has  power  to  make 
an  Older  staying  the  execution  in  the  hands  of  the  sheriff  until  an  application 
can  be  made  to  the  Court  to  retax  and  a^ust  the  costs.  JEx  parte  Bunill  ei  al., 
M  Cal.  360. 

19.  If  a  judement  upon  which  an  execution  issues,  and  the  execution  itself, 
an  void  upon&eir  face,  the  Court  has  power,  on  motion,  to  afford  relief,  and 
on  anest  the  process.    Sanchez  y.  Carriaga,  31  Cal.  170. 

20.  If,  after  a  judgment  recovered  by  an  attaching  creditor  has  been  satis- 
fled,  he  is  proceeding  to  seU  attached  property  under  execution,  the  defend- 
ant in  the  execution  may  moye  to  quash  tne  writ  and  not  go  into  equity  for 
relief.    Domec  y.  Steams,  30  Cal.  114. 

21.  The  suit  of  Mire  facias  is  a  remedy  unknown  to  our  practice,  and  cannot 
he  employed  for  the  revival  or  enforcement  of  a  judgment  JBumidon  y.  Smiih, 
21  Cal.  liQ. 

22.  Under  section  two  hundred  and  seyen  of  Practice  Act,  the  filing  of  a 
tanacript  of  a  judgment  docket  of  a  District  Court  with  the  recorder  ot  any 
other  county,  makes  it  a  lien  upon  the  real  estate  in  that  county,  but  it  does 
not  make  it  a  judgment  of  the  iMstrict  Court  for  that  country.  The  county 
dak,  as  such,  not  the  clerk  of  the  District  Court,  is  to  issue  execution. 
District  Courts  have  no  power  to  issue  writs  of  assistance  in  cases  of  sales 
vpon  judmnents  rendered  oy  Justices  of  the  Peace  or  other  District  Courts. 
rtopk  V.  Doe,  Jan.  T.  1867. 

23.  Where  a  referee  reported  aa  facts  the  existence  and  yalidity  of  a  judg- 
Bent  more  than  five  years  old,  and  also  reported  a  judgment  that  execution 
iame  on  the  same,  but  stated  that  he  had  not  passed  on  the  (question  whether 
the  judgment  had  been  paid  by  an  alleged  accord  and  satisfaction:  Held, 
that  an  order  of  Court  confirming  the  renort  ot  the  referee  does  not  authorize 
the  issuance  of  an  execution  on  tiie  judgment.  SoloTnon  y.  Maguire,  29  Cal. 
227. 

24.  ▲  writ  of  aMistanoe  can  only  issue  against  the  defendants  in  the 
Bmt,  and  parties  holding  under  them  wno  are  bound  by  the  decree.  Bwion 
T.Xie9,21Cal.87. 

25.  If  the  Court,  in  an  action  to  foreclose  a  mortgage,  does  not  acquire 
jurisdiction  of  the  peraon  owning  the  land  at  the  time  of  the  foredoaure,  a 
mrit  of  assiatanoe  againat  the  owner  or  hia  granteea  will  be  refused.  St^nr 
hek  V.  leese,  27  Cal.  297. 
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26.  Prima  faeie,  all  who  oome  into  possession  of  land  after  an  aetion  is 
brought  to  recover  possession  of  it,  must  go  out.,  if  the  plaintiff  recorer,  and 
a  writ  of  habere  facias  pasaesskmem  is  issued;  for  the  presumption  is,  notiuog 
appearing  to  the  contrary,  that  they  came  in  under  the  defendant.  A  penoa 
found  in  possession  of  land,  and  turned  out  by  a  writ  of  habere  faeku  |w»- 
aessUmemj  if  he  was  not  a  party  to  the  suit.    Leeae  t.  Clark,  29  CaL  664. 

See  pod,  §  246,  note,  Ko.  66;  sub-head,  *'  WrU  of  JssiAfonoe." 

§  211.  ^  When  all  the  defendarUs  were  not  served  wUh  sum- 
monSj  what  to  direct 

When  a  writ  of  execution  is  issued  on  a  judgment  recov 
ered  against  two  or  more  persons,  in  an  action  upon  a  joint 
contract,  in  which  action  all  the  defendants  were  not  served 
with  summons,  or  did  not  appear,  it  shall  direct  the  Sheriff  to 
satisfy  the  judgment  out  of  the  joint  property  of  all  the 
defendants,  and  the  individual  property  only  of  the  defend- 
ants who  were  served  or  who  appeared  in  the  action.  In 
other  respects,  the  writ  shall  contain  the  directions  specified 
in  subdivisions  one  and  four  of  the  last  section. 

lAmended  1863,  688.    Applicable  to  Justices'  Courts. 

1.  When  judgment  is  taken  jointly  against  two  defendants,  it  makes  no 
difference,  so  far  as  they  are  concerned,  whether  the  shexifP  first  levied  od 
joint  property  or  not.    £ow  y.  AcUima,  6  Cal.  277. 

§  212.    When  made  returnable. 

The  execution  maybe  made  returnable,  at  any  time  not  less 
than  ten  nor  more  than  sixty  days  after  its  receipt  by  the 
Sherifif,  to  the  Clerk  with  whom  the  judgment  roll  is  filed ; 
when  the  execution  shall  have  been  returned,  it  shall  be  the 
duty  of  the  Clerk  to  attach  the  same  to  the  judgment  roll.  If 
any  real  estate  be  levied  upon  the  Clerk  shall  record  the  exe- 
cution and  the  return  thereto  at  large,  and  certify  the  same 
under  his  hand  as  true  copies,  in  a  book  to  be  called  the 
"Execution  Book,"  which  book  shall  be  indexed  with  the 
names  of  the  plaintiffs  and  defendants  in  execution  alphabet^ 
ically  arranged,  and  kept  open  at  all  times  during  office  hoars 
for  the  inspection  of  the  public,  without  charge  ;  and  shall  be 
evidence  of  the  contents  of  the  originals  whenever  they  or 
any  part  thereof  may  be  destroyed,  lost,  or  mutilated. 


^Amended  1S66,  703.    See  K.  T.  Code,  i  290.    Applicable  to 
Conrts. 

1.  The  time  in  which  a  sheriff  makes  retom  to  an  ezecation  does  not  sffeet 
tiie  validity  of  the  exeontion  or  of  a  sale  under  it.   Low  y.  Adams,  6  Osl.  227. 

2.  A  sheriff  has  no  risht,  after  making  a  return,  to  amoad  it  so  as  to  tJted 
rights  which  have  already  Tested.    NmhaM  y.  iVouost,  6  Gal.  S5. 
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3.  A  iheriff'B  return  is  xu>t  trayer^able,  and  a  Court  will  not  permit  it  to  be 
ittedced  collaterally,  eyen  if  the  officer  is  shown  to  have  been  goilty  of  frand 
lad  collusion.    Egery  y.  Bwchanan^  5  Cal.  56. 

4  The  return  of  an  attachment  cannot  be  amended  so  as  to  postpone  the 
ri^ite  of  creditors  attaching  subsequently,  but  before  the  correction.  NtwhaXL 
T. iVocose,  6  Cal.  87;  Wdtfier  y.  HavwrUi^  8  Id.  2S. 

5.  The  presnmptions  are  in  fayor  of  the  regularity  of  the  acts  of  the  officers. 
mar  y.  ScawnOL,  11  Cal.  248. 

6.  The  term  "appurtenances."  used  in  the  return  of  a  \&9j  by  a  sheriil^  is 
too  general,  yague  and  indefinite  to  comprehend  in  its  meamns  any  personal 
vropertyas  the  subject  of  leyy;  nothing,  therefore,  is  passed  by  tne  sale. 
Jfinroe  y.  Thoma^  5  Cal.  470. 

7.  Courts  cannot  know  an  under  officer,  and  the  act  and  return  of  a  deputy 
ihaxff  is  a  nullity,  unless  done  in  the  name  and  by  the  authority  of  his  prin- 
dpaL   Joyce  y .  Joyce,  6  Cal.  449.    [Affirmed  in  BaiSUy  y.  Howard,  23  Cal.  401. ] 

§  213.  ^ Monet/ judgments  and  otherSy  how  enforced. 

Where  the  jndgment  requires  the  payment  of  money  or  the 
delivery  of  real  or  personal  property,  the  same  may  be  en- 
forced by  a  writ  of  execution  ;  when  it  requires  the  perform- 
ance of  any  other  act,  a  certified  copy  of  the  judgment  may 
be  served  upon  the  party  against  whom  the  same  is  rendered, 
or  upon  the  person  or  officer  required  thereby  or  by  law  to 
obey  the  s€ane ;  obedience  thereto  may  be  enforced  by  the 
Court ;  and  after  a  final  judgment  of  partition  the  Court 
shall  have  power  to  enforce  a  severance  of  the  possession. 

^Amended  1866,  70a    Applicable  to  Justices'  Courts. 

1.  A  leyy  under  an  execution,  upon  sufficient  personal  property  to  satisfy 
the  lame,  is  a  satisfaction  of  the  judgment,  sufficient  at  least  to  discharge 
fliird  persons  who  are  liable  collaterally  or  as  sureties  therefor;  and  the 
release  of  the  property  from  leyy  thus  made,  without  consent  of  the  parties 
tiiiis  liable,  cannot  reynre  their  liability.    Mviford  y.  EstudiUo,  23  Cal.  94. 

2.  The  law  does  not  deem  each  a  payment,  but  it  is  a  satisfaction  or  duh 
Aarge.    Id.    See  also  8  Cal.  30. 

S.  Where  process  of  a  Court,  as  an  execution,  commandinff  the  aheriif  to  de- 
liver poaaeasion  of  a  chattel,  has  been  flnali]^  and  completely  executed,  the 
power  of  the  sheriff  under  it,  and  the  authority  of  the  Court  to  enforce  it, 
eeaae ;  and  a  wrong  doer,  afterwards  trespassing  upon  the  person  thus  put  in 
PMBeatioD.  cannot  be  deemed  guilty  of  contempt  for  disobedience  to  the  pro- 
ccai  of  the  Court.    Fer  Bennett,  J.    Loring  y.  Ilidey,  1  Cal.  24 

§  214.  ^^zeeuiian  after  Jive  years. 

In  all  cases,  other  than  for  the  recovery  of  money,  the 
judgment  may  be  enforced  or  carried  into  execution  after  the 
lapse  of  five  years  from  the  date  of  its  entry,  by  leave  of  the 
Court,  upon  motion,  or  by  judgment  for  that  purpose  founded 
on  supplemental  pleadings. 

'Amended  1866, 704.    Applicable  to  Justices'  Courts. 

§  215.  *  When  execution  may  issue  against  the  property  of  a 
JMzrfy  after  his  death. 
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18.  The  interest  of  one  partner  in  the  partnershi]^  chatteU  ia  the  mhjeot  d 
levy  and  sale  by  the  sheriff,  on  an  exeoation  againat  one  of  the  paiteea 
c/ones  T.  Tfurnipaon^  12  Cal.  19L 

14.  A  deed  of  bargain  and  sale  to  A.,  in  the  nsnal  farm,  had  theee  wordiii 
the  habendum:  "For  the  use  of  a  Chinese  church  or  place  of  reiigioiis  W9t 
ahip  and  moral  instruction,  under  his  direction  and  in  conformity  of  the  nlM 
of  the  See  Yap  Company."  Held,  that  the  legal  title  is  in  A.,  and  that  fti 
deed  does  not  raise  any  use  or  trust  in  favor  of  the  grantor  of  the  See  T«| 
Company;  that  the  company  has  no  editable  title  or  interest  in  the  propo^ 
by  force  of  the  deed.    JEldridge  y.  See  rup  Co,,  17  Cal.  44. 

15.  The  fact  that  an  individual  creditor  obtams  judgment,  issues  exeentios, 
and  levies  on  firm  property,  gives  him  no  right  to  the  prop^iy  as  against  ftm 
cieditora,  who  have  not  yet  otiteaned  judgment.    M, 

16.  But  the  sheriff  can  only  seize  and  sell  tiie  interest  and  right  of  tiie  jii4^ 
ment  partner  therein,  subject  to  the  prior  rights  and  lieos  of  the  other  pail* 
ners  and  the  joint  creditors  therein.    Jones  v.  ThompaoUf  12  Cal.  191. 

17.  The  interest  of  one  partner  in  the  partnership  chattels  is  the  subject  of 
levy  and  sale  by  the  sheriff  on  an  execution  against  one  of  the  partners.   IS. 

18.  Where  a  parent  executes  to  his  infant  son  a  conveyance  of  property  ii 
consideration  of  services  performed,  it  must  be  considered  as  a  volnntuy 
conveyance  without  legal  consideration,  as  he  is  not  legally  bound  to  par  for 
his  son's  services.  Such  a  deed  is  therefore  void  against  we  creditors  of  tiie 
parent,  if  made  when  his  remaining  property  is  inefficient  to  pay  his  deUi. 
SwarU,  Administrator,  v.  HaMt,  8  CaL  118. 

19.  Beal  estate  of  a  judgment  debtor  situated  in  the  county  where  the  jod^ 
ment  before  a  Justice  of  uie  Peace  was  rendered  may  be  sold  on  exeeotka 
upon  the  judgment,  whether  a  transcript  of  the  judgment  be  fled  in  the 
office  of  the  County  Becorder  for  such  county  or  not.  Biekerdafff.  DoA, 
19  Cal.  109. 

20.  Property  includes  a  judgment.    Adams  v.  Bdekett,  7  Gal.  203. 

21.  Where  a  partnership,  in  embarrassed  circumstances,  converts  itemesia^ 
npon  the  strength  of  which  it  has  obtained  credit,  into  real  estate,  to  be 
claimed  as  a  homestead  by  one  of  the  firm,  for  the  purpose  of  placing  those 
means  beyond  the  reach  of  the  creditors,  the  land  is  liable  to  the  exeeation  of 
the  creditors,  notwithstanding  the  declaration  of  homestead.  Bishcp  v.  Ai> 
hard,  23  Cal.  514. 

22.  The  interest  of  a  mortgagor  in  a  mining  claim  is  liable  to  attaehnwat 
and  sale  under  execution,  and  the  purchaser  acquires  the  right  of  posBeflsioa 
as  against  the  mortgagee  until  foreaosure.    Halsey  v.  Martin,  22  CaL  64K. 

23.  A  promissory  note  is  liable  to  seizure  and  sale  under  execution  agiio^ 
the  holder  and  payee.  By  such  a  sale,  the  purchaser  takes  the  note  upon  the 
same  terms  upon  which  he  would  have  taken  it  had  it  come  into  hie  handi 
in  the  ordinary  course  of  business.    Davis  v.  Mitchell,  Oct.  T.  1867. 

24.  A  ferry-boat,  used  for  the  transportation  of  passengers,  teams,  ete^ 
across  a  stream,  is  not  exempt  fh>m  execution  because  the  ferry  is  on  the  niil 
route,  and  the  boat  is  used  also  to  convey  the  United  States  mail  acroee  the 
stream.    Lathrop  v.  Middleton,  23  Cal.  257. 

25.  The  purchaser  of  real  estate  at  execution  sale,  both  before  and  sfta 
the  period  for  redemption  expires,  has  an  estate  in  the  land  purchased  ▼hka 
may  be  levied  on  and  sold  on  an  execution  running  against  his  propertj.  Pogt 
T.  Rogers,  31  Cal.  293. 

26.  What  property  may  not  be  levied  oil— The  levy  npon  a  sale  of  ft 
load  by  virtue  of  an  execution,  gives  the  purchaser  no  right  or  title  to  tlie 
same  for  being  the  property  of  the  pubhc,  the  defendant  in  the  exeeotioi 
has  no  interest  therein  which  can  be  conveyed  by  the  officer.  Wood  dsLfB 
Truckee  Tvmpike  Co, ,  24  Cal.  474. 

27.  The  private  property  of  an  inhabitant  of  a  county  is  not  liable  to  eeinre 
and  sale  on  execution  for  the  satisfaction  of  a  judgment  recovered  agaiiMt  um 
connty.    Smeric  v.  Oilman,  10  Cal.  404. 

28.  If  the  sheriff  levies  upon  the  property  of  a  person  not  a  party  tow 
execution^  he  is  responsible  in  an  action  at  law.  Marldey  t.  Bind,  12  GeL 
276. 


S85  BXBOUTION.  [§  21T 

I 

I      89.  A.,  being  mdebted  to  B.,  deliyered  a  qnaniihr  of  lamber  as  securitjr  for 

;    mjmtniot  the  debt,  with  the  understanding  that  6.  should  proceed  aoa  sell 

I    ne  lumber,  and  pay  hia  debt  out  of  the  proeeeds.    The  lumber  was  afterwards 

I    bfied  «q>on  by  tne  defendants  under  an  execution  in  their  fdvor  aganat  A.,  as 

Ids  property.  Seld,  that  the  lamber  was  not  subject  to  seizure  under  an  exe- 

flstion  sgainst  A.,  without  payment  in  the  first  place  of  his  indebtedness  to  B. 

SmngUm  y.  Svbktte,  1  Cal.  123. 

90.  A.  oonYoyed  land  to  B.,  and  allowed  part  of  the  purchase  money  to 

I   RBUkin  unpaid.    B.  afterwaids  sold  part  of  toe  land  to  C.  who  had  no  notice 

of  A 'a  lien  as  a  Tender,  and  gave  a  mortgage  to  B.  for  part  of  the  purchase 

auMwy.   A.  obtained  jud^ent  against  B.  for  the  unpaid  purchase  money, 

mdlened  upon  and  sold  B.*s  interest  in  the  land:  Held,  that  the  purchaser 

aftgherifTB  sale  did  not  acquire  title  to  the  mortgaged  debt  due  from  C.  to  B. 

im  T.  Sharp,  4  Cal.  S51. 

b,  The  mere  fact  that  the  judgment  debtor— against  whom  execution  had 
itoned— was  found  upon  the  mining  ground  of  plaintiff,  did  not  justify  the 
AaaSt  who  had  the  executioUi  in  ginng  on  the  ground  and  digging  up  the 
no,  sad  taking  the  gold  it  contained.    &we  t.  Bradley,  12  Cal.  226. 

32.  After  a  petition  and  schedule  in  insolvency  are  filed,  the  eontrol  and 
tainion  of  the  insolyent's  property  are  transferred  to  the  Court,  And  a 
creditor  cannot^  after  sach  filing— certainly  not  after  the  order  staying  pro* 
06e£ogs— seize  the  property.  The  order  operates  br  its  own  force  from  its 
4tte,  and  no  notice  need  be  given  of  it  to  a  sheriff  with  a  writ  against  the 
ipsoiTettt.    Tbffts  v.  Mcmlove,  14  Cal.  47. 

S3.  An  execution  levy  upon  a  county's  revenues,  in  the  hands  of  the  treas- 
vcr,  is  illegal  and  void.    OUman  v.  Centra  Costa  County,  8  CaL  52. 

31  hi  such  caae  no  ouster  is  neoeosarv  to  maintain  an  action  of  trespass; 
nj  Tmlawfdl  entry  is  sufficient.  An  officer,  when  he  puts  a  receiver  in  pos- 
MBonof  the  property  of  another,  against  whom  he  has  no  process,  or  aa- 
Krtt  throngh  himself,  or  another,  an  unlawftd  dominion  over  such  property, 
iia  tRspssser.    Jtowe  v.  Bradley,  12  Cal.  226. 

3S.  Contingent  and  complicated  contracts  cannot  be  levied  upon  and  soldwith- 
Mt  being  in  the  possession  of  the  officer  at  the  sale,  to  be  exnibited  to  the  by- 
ifuden  and  assigned  to  the  purchaser,  unless  a  full  and  accurate  descrip- 
tioB  of  the  particiUar  interest  and  chose  in  action,  with  all  its  conditions  and 
coTenants,  and  a  fall  explanation  of  the  facts  determining  the  value  of  the 
^Me,  be  given  by  the  levy  and  announced  at  the  sale.    CrandaU  v.  Blen,  13 

^  Query:  Whether  a  chose  in  action,  as  a  note  or  judgment,  and  the  like, 
MlUag  for  a  definite  sum  without  condition,  is  the  subject  of  levy  any  sale  T  Id, 

37.  And  if  so,  then  query:  Whether  such  levy  and  sale  can  be  made  without 
if^ftl  posaession  of  the  chose  by  the  officer?  Id.  See  Davis  v.  MUchell,  Oct 
T.18W.  ' 

S&  A  ferry  license,  being  a  franchise,  is  not  the  subject  of  levy  and  sale  under 
VttcoaoD.    Thomas  v.  Armstrong,  7  Cal.  286  ;  24  Cal.  474. 

39.  Things  in  action  are  such  property  as  may  be  levied  upon,  on  execution. 
Afawt  V.  UackxU,  7  Cal.  187. 

^'  The  sheriff  may,  on  the  request  of  the  defendant  in  execution,  properly 
1*7  on  leal  estate,  though  there  be  personal  property  present  amply  sufficient 
»«tiBiy  the  execution.    Smith  y,  BandaU,  ^  CtA,  47 . 

4L  A  sheriff  oanno!:  levy  upon  moneypn  his  own  hands  belonging  to  the  judg- 
■nit  debtor,  when  he  has  received  the  money  on  an  execution  in  fiivor  of  this 
^r.   Glymer  v.  WiUis,  3  Cid.  368. 

J^  Proportv  in  the  custody  of  the  law  ia  not  liable  to  seizure,  without  an 
J^  from  toe  Court  having  charge  thereol  County  of  Tvba  v.  Adams,  7 
W.  36. 

43.  Where  money  has  been  placed  on  general  deposit  in  a  bank,  and  negotia- 
NaeertiBcates  of  deposit  have  been  issued  to  the  depositor  for  the  amount,  there 
■  laolhbg  left  in  the  possession  of  the  bankers  belonging  to  the  depositor  upoa 
J^ch  aa  attachment  issued  against  his  property  can  fasten.  The  bankers,  by 
"V  Mrtiftcates,  become  liable,  not  to  refimd  to  the  depositor  the  specific 


§217] 


BXBCUTION.  836 


money  deposited,  bat  to  pay  its  amoant  to  the  holder  of  the  certificates,  irho- 
ever  be  may  be,  on  their  presentation.    McMWan  v.  BiehardSf  9  Cal.  865. 

44.  Where  A.  oommences  a  snit  against  B.  to  recoYer  possession  of  peraonal 
property,  and,  before  the  suit  is  commenced,  B.  has  sold  the  property  to  C,  if 
A.  recovers  judgment  the  property  cannot  be  taken  from  C,  under  an  execu- 
tion issued  on  the  judgment  for  its  delivery.  Peteree  v.  Bu/gbeiftt  aL,  24 
Oal.  423. 

46.  Ho'w  levy  mtut  be  made. — A  levy  on  personal  property  capable  of 
manual  delivery  must  be  made  by  taking  the  property  in  custody.  If  it  is 
allowed  to  remain  in  the  hands  ot  the  debtor,  the  levy  cannot  operate  so  as  to 
dereat  subsequent  executions.    JhUertre  v.  Driardf  7  Gal.  649. 

46.  A  levy  may  be  good  as  against  the  .defendant  in  the  imt^  and  not  good 
as  to  third  persons.  The  conduct  of  the  defendant  may  make  the  levy  good, 
by  way  of  waiver,  or  estoppel,  or  agreement.     Taffts  v.  ManUme,  14  Gal.  47. 

47.  As  to  third  persons,  there  can  be  no  levy  when  the  officer  does  not  know 
the  subject  of  the  levv;  as,  where  he  stands  at  the  door  of  a  store  which  is 
locked,  and  keeps  others  out.  The  levy  dates  from  the  time  he  gets  into  ths 
store  and  takes  possession.    Id, 

48.  "Wlien  execution  operates,  or  not,  as  a  lien.— Service  of  a  eopj  of 
execution  and  notice  of  garnishment  upon  a  third  party  constitutes  no  lien  oa 
property  of  the  debtor  in  his  hands  capable  of  manual  delivery.  Johnson  v. 
thrham,  6  Gal.  195. 

49.  Under  our  statute  an  teeoution  affects  property  only  fh)m  the  time  at 
the  levy.    Id, 

60.  Satisfaction  of  execution. — ^A  sheriff;  under  his  gen^nJ  powers,  can- 
not take  anything  but  legal  currency  in  satisfaction  of  an  execution;  and 
when  he  takes  a  note,  indorses  it  on  the  execution,  and  returns  it  satisfied, 
the  return  is  not  conclusive,  and  perhaps  not  prima  facie  evidence  of  satisfao* 
tion,  unless  it  shows  some  authority  for  receiving  the  note.  Jbf  itoAetf  v.  Baehdtj 
14  Gal.  661. 

61.  A  levy  under  execution,  on  sufficient  property  to  satisfy  it,  is  a  astis* 
faction  of  the  judgment.    PeopU  v.  Chisholm,  8  Gai  29;  32  Cal.  131. 

62.  Sherifl;  his  powers  and  Uabilitles.— A  deputy  sheriff  who  seizes  prop- 
erty unrler  an  attachment,  is  not  authorized,  by  virtue  of  his  office,  to  hind 
the  sheriff  by  contract  for  the  pajrment  of  a  keeper  to  take  charge  of  tb« 

Property  so  attached.  Special  authority  for  this  purpose  mu^  be  shown. 
:rum  V.  Kir^,  12  Oal.  412.  See  further,  {  220,  posL  If  the  officer,  by  his 
misconduct,  induced  a  sale  of  the  property  for  less  than  it  would  otherwise 
have  brought,  the  remedy  must  be  an  action  for  damages  resulting  from  hii 
acts  and  not  an  action  to  recover  the  property  or  its  value.  Foster  v.  Conmd, 
Oct.  T.  18b7. 

63.  Damages. — ^The  rule  giving  vindictive  or  exemplary  damages  in  ctss 
of  malicious  trespass,  applies  as  well  tooffioers  of  the  law,  acting  under  ookf 
of  process,  as  to  private  persons.    Nipktingaie  v.  Searmdlj  18  Gal.  315. 

64.  In  such  a  suit — ^the  property  seized  being  a  merchsat's  stodc  in  trade- 
evidence  of  the  retaU  value  of  the  goods  is  inadmi^<6ible  as  a  basis  for  dutt^ 
ges.  The  object  of  such  evidence  is  to  estimate  ti^e  profits  plaintiff  mW 
have  made  by  a  sale  of  the  gpods;  and  this  would  be  mere  conjecture,  w 
value  of  the  goods  was  what  it  would  cost  in  the  market  to  replace  them.  J^ 

66.  In  suit  against  a  sheriff  and  the  plaintiff  in  a  judgment,  for  a  wrongra 
seizure  of  property  on  an  execution  upon  such  judgment^  the  sheriiC  ^ 
acted  without  improper  motives,  cannot  be  made  liable  in  vindictive  or  eim^ 

5Iary  damages  on  account  of  the  malicious  motives  of  the  plaintiff  in  the  wiit 
'he  motives  of  olaintiff  cannot  be  given  in  evidence  in  aggravation  of  duss^ 
ges  against  the  sheriff.    Id, 

56.  Attachment  in  suitof  B.  A  Co,  ▼.  F.,  T,AL,,  asfirm  of  V.  Jb Co.,  sniff 
which  defendant,  as  sheriff,  seized  plaintiff's  stock  in  trade,  claiming  thsiu 
was  partner  of  plaintiff:  Hdd,  that  in  action  by  plaintiff  agtdnst  sberift  ^f 
damages,  proof  of  injury  to  plaintiff's  business  as  a  merchant  W4S '-- *^--^ 
ble  aa  a  cnterion  of  daniage.    Desder  y.  Faugh,  18  Gal.  372. 
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S  218.  When  property  is  clamed  by  a  third  party  j  how  the 
right  of  property  to  be  tried. 

If  the  property  levied  on  be  claimed  by  a  third  person  as 
lis  property,  the  Sheriff  shall  summon  from  his  county  six 
persons  qualified  as  jurors  between  the  parties,  to  try  the 
validity  of  the  claim.  He  shall  also  give  notice  of  the  claim 
and  of  the  time  of  trial  to  the  plaintiff,  who  may  appear  and 
omtest  the  ckdm  before  the  jury.  The  jury  and  the  wit* 
Desses  shall  be  sworn  by  the  Sheriff,  and  if  their  verdict  be 
infevor  of  the  claimant,  the  Sheriff  may  relinquish  the  levy, 
unless  the  judgment  creditor  give  him  a  sufficient  indemnity 
for  proceeding  thereon.  The  fees  of  the  jury,  the  Sheriff, 
and  the  witnesses,  shall  be  paid  by  the  claimant,  if  the  ver. 
diet  be  against  him ;  otherwise  by  the  plaintiff.  On  the 
trial  the  defendant  and  the  claimant  may  be  examined  by 
tlie  plaintiff  as  witnesses. 

ippficabld  to  JostieeB*  Courts. 

State  and  State  officers  not  required  to  giye  an  undertaking.  See  anie,  (  76, 

L  SnitB  by  elainud]ti.^F.,  in  possession  of  a  -ressel,  appoints  a  master. 
Tbe  ^aintiff,  who  sets  up  a  claim  to  the  yessel,  entered  into  a  charter  party 
liUiP.,  and  by  it  admowledgea  him  to  be  owner,  and  H.,  the  master^  ap- 
pointed by  P.,  to  be  master  of  the  Tessel.  After  th6  charter  party,  the 
Mared  owner  of  the  vesBel:  became  the  debtor  of  the  master,  who  attached 
flw  Fcesel  for  his  debt  The  plaintiif  broaght  this  action  against  the  sherifT 
to  nseover  the  Teasel  under  the  attachment:  Hdd,  that  where  one  permits 
iiDtbor  to  deal  with  hiapcopeft^  as  if  it  belonged  to  the  latter,  and  oy  dec- 
kntions  permits  others  to  be  misled,  such  declarations  must  be  considered  as 
addressed  to  eyery  one  m  particular  who  may  giye  credit  upon  the  strength  of 
&em,  and  the  party  malong  those  must  be  concluded. '  HosSer  y.  Bays^  3 
Ctl  302. 

Z.  As  officer  attaching  goods  under  ciyil  process  is  entitled  to  notice  of  the 
tUim  of  a  third  party  to  the  goods,  and  a  demand  for  tiiem^or  he  is  not  tiable  in. 
tesges  to  sncn.  parh^  for  such  seizure  and  detention.  Taylor  v.  Seymour,  6 
GiL  512 ;  DatmM  y.  Gorhann,  Id.  A3 ;  Kiliei/  y.  SocmnOl,  12  Gal.  73; 

3w  The  owner  of  property  attached  or  ley  led  upon  as  the  property  of  another, 
■  not  eonclusiyely  estopped  ft'om  showing  title  in  himself,  because  he  has  giyen 
tttiBcoantable  receipt  for  its  deliyery  to  the  officer,  although  the  receipt  admits 
■at  the  property  Is  attached  orleyied  upon  as  the  property  of  the  debtor,  if  he 
■ikes  known  to  the  officer  his  elaim  at  of  before  Uie  time  the  receipt  is  giyen. 
yif  he  fails  to  make  his  claim  known,  and  thus  influences  the  conduct  of  the 
•fleer,  he  is  estopped  item  afterwards  asserting  It— proyided  the  facts  and  cir- 
flOMtiaoes  relating  to  his  claim  were  then  known  to  him.  Bkven  y.  JFVeer,  10 
Oil.  172. 

4.  In  a  suit  against  the  sheriff  4lor  not  leyying  the  execution,  if  the  sherUr  proye 
a  trial  by  jniT  and  yerdiot  for  claimant,  the  plaintiff  must  show  that  he  ren- 
dered the  bond  of  indemnity  to  the  sheriff  required  by  law.  Strong  y.  PaUer- 
«»,6Cal.l66.  H  /  -^f 

^*  If  seyeral  creditors  leyy,  and  those  prior  fail  to  indemnity  the  sheriff,  he 
■onld  retinquteh  the  leyy  of  such,  and  proceed  only  for  the  benefit  of  those  who 
fedemni^  and  incnr  the  responsibility.    Lavidson  t.  DaUOii  8  Cal.  227. 
6.  A  sheriff  is  not  protected  in  the  sale  of  personal  property  by  the  yerdict  of 
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a  jary  on  the  trial  of.  the  right  of  property,  under  the  proTisions  of  sectioa  tv»l 
hundred  and  eighteen  of  the  Code.  The  proceedings  before  a  sheriff,  in  Boch  • 
trial,  are  not  judicial.    Ferkins  t.  ThorvinirgK  10  Gal.  189.  i 

7.  To  estop  a  party  from  claiming  goods  as  against  the  creditor  of  a  tlur^ 
party,  it  must  appear  that  he  stated  to  ttie  creditor  himself  that  he  had  sold  thf 
article  to  the  third  party,  and  that  the  creditor  parted  with  some  right  or  adTin* 
tage  on  the  foith  of  the  information.    Cfoodale  v.  Sccmndlt  8  CaL  27. 

8.  An  agreement  to  indemnify  a  sheriff  for  seising  property  under  exeeatioa 
is  valid,  if  the  parties  are  in  good  faith  seeking  to  enforce  a  l^gal  right  Siark 
y.  Raney,  18  Gal.  622. 

9.  Where  the  ^oods  of  a  third  party  are  mixed  with  the  property,  or  hi  t 
apparent  possession  of  the  judgment  debtor,  the  sheriff  is  not  liable  for  leryr 
on  them  as  the  property  of  the  debtor,  unless  there  has  been  notice  and  deoui 
of  the  goods  by  the  owner,  and  a  delay  or  refusal  to  deliyer.  Ikamad  t.  " 
ham,  6  Gal.  43. 

10.  Where  no  such  notice  or  demand  was  proyed,  it  was  error  to  charge 
ury  "  that  the  sheriff  was  a  trespasser,  and  that  they  were  to  find  &e  ralae 
he  goods."    Id. 

11.  In  an  action  against  a  sheriff  for  seizure  and  oonyersioii  of  the 
tiff's  property  taken  under  process  against  a  third  person,  a  demand  upon 
defendant  prior  to  the  brinsiiijg  of  the  suit  is  not  necessary  to  a  rec 
The  sheriff  naying  misapplied  his  process,  and  whether  by  mistake  or  by 
will  make  no  difference,  stands  in  the  position  of  ey^  other  trespasser, 
is  liable  to  an  action  the  instant  the  trespass  is  oonunitted.    The  circumfit 
that  the  property  was  in  the  ^possession  of  the  execution  debtor  at  the  date 
the  seizure  amounts  to  nothing,  except  upon  proof  of  fraud  or  commixtir 
The  rule  of  the  common  law  is  correctly  stated  in  Ledky  y.  JToys;  1  Gal.  1 
and  the  correctness  of  tilat  decision  is  imjpliedly  recognized  in  i>aiiiiiiel 
Oorhamy  6  Gal.  44.    The  statement  of  &cts  in  Taylor  y.  Seymour,  6  Cal.  ^ 
is  imperfect;  but  if  that  case  is  to  be  understood  as  laving  down  a  diffi 
rule,  then  we  prefer  to  follow  Ledley  y.  Bays,  1  Gal.  loO.    Boukoart  y. ' 
docA:,  30  Gal.  190. 

12.  Where  property  is  levied  on  by  a  constable  or  sheriff  by  virtue  of 
attachment  or  execution,  as  tiie  property  of  the  defendant  in  the  suit,  an^ 
dlaimed  by  a  third  party,  and  a  jurv  is  called  to  try  the  li^t  of  prof 
under  the  claim,  and  the  verdict  of  the  jury  is  against  the  daimant,  this 
diet  is  no  protection  to  the  officer  in  a  suit  brought  against  him  by  the  de£ 
ants,  nor  is  it  admissible  in  evidence  as  a  defense.    Shddon  v.  laomis, 
Cal.  122.    See  anie,  (  39,  note  Ko.'  29. 

§  219.  *  What  property  shall  be  exempt  from  exeeutim. 

The  following  property  shall  be  exempt  from  executic 
except  as  herein  otherwise  specially  provided : 

First — Chairs,  tables,  desks,  and  books,  to  the  value  of  oi 
hundred  dollars,  belonging  to  the  judgment  debtor. 

Second — ^Necessary  household,  table,  and  kitchen  furnil 
belonging  to  the  judgment  debtor,  including  stoves,  stoi 
pipe,  and  stove  furniture,  wearing  apparel,  beds,  bed( 
and  bedsteads,  and  provisions  actually  provided  for  individi 
or  family  use  sufficient  for  one  month. 

Third — ^The  farming  utensils  or  implements  of  husbaiK 
of  the  judgment  debtor ;  also,  two  oxen,  or  two  horses,  or 
mules,  and  their  harness,  four  cows,  one  cart  or  wagon, 
food  for  such  oxen,  horses,  cows,  or  mules,  for  one  month 
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An  Act  to  amend  an  Act  entitled  "  An  Act  to  regtdate  proc^^4i- 
ings  in  civU  cases  in  the  Coverts  of  Justice  of  tJtis  State, 
passed  April  2Sthy  1851.    Approved  April  1, 1872. 

Section  1. — Section  two  hundred  and  nineteen  of  the  &bo%'e 
entitled  Act  is  amended  to  read  as  followH  : 

$  219.    The  following  property  shall  be  exempt  from 
tion,  except  as  herein  otherwise  specially  provided : 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of  two 
dred  dollars ^  belonging  to  the  judgment  debtor. 

2.  Necessary  household,  table,  and  kitchen  famitaro  be- 
longing to  the  judgment  debtor,  including  on«  s^tobi^TiiAc/ctn^, 
stoves,  stove-pipes  and  stove  furniture,  wearing  apparel,  bedxi, 
bedding  and  bedsteads,  provisions  actually  provided  for  indi* 
vidual  or  family  use  sufficient  for  tfiree  months,  and  tux>  cousic 
and  their  suckifig  calves  ^  and  food  for  stich  cotes  for  €m^  nunUh. 

3.  The  farming  utensils  or  implements  of  husbandry  of  the 
judgment  debtor ;  also,  two  oxen,  or  two  horses,  or  two  mulea, 
and  their  harness,  four  cows  with  their  sucking  cmlTes,  Jire 
head  of  hogs,  tijoo  dozen  domestic  fowls,  one  cart  or  loaffon^  nnd 
food  for  such  oxen^  Jiorses,  mvles,  cows,  Iwgs  orfnu^for  ftne 
riumlh;  also,  all  seed  grain  or  vegetables  actually  provided. 
reserved,  or  on  hand  for  the  purpose  of  planting  or  aoiRrin^  at 
any  time  within  the  ensuing  six  months,  notexoeeding  in  vmlue> 
the  sum  of  two  handred  dollars. 

4.  The  tools  or  implements  of  a  mechanic  or  artisan  neocv- 
sary  to  carry  on  his  trade  ;  tfie.  notarial  seal  and  reeorri^  of  a 
Notai'y  Public;  the  instruments  and  chest  of  a  surgeon,  phy- 
sician, surveyor  or  dentist,  necessary  to  the  exercise  of  ^eir 
profession,  with  their  scientific  and  professional  libraries  ;  the 
law  libraries  of  attorneys  and  counselors,  and  the  librariefi  of 
ministers  of  the  gospel,  editors,  school  teacfvers,  and  profe^sarv 
of  mnsic ;  also^  Ute  musical  itistruments  of  a  professor  of 
music. 

5.  The  cabin  or  dwelling  of  a  miner,  not  exceeding  in  value 
the  sum  of  five  hundred  dollars  ;  also  his  sluices,  pipes,  hose. 
windlass,  derrick,  cars,  pumps,  tools,  implements,  and  af^li- 
ances,  necessary  for  canying  on  any  kind  of  mining  operations, 
not  exceeding  in  value  the  aggregate  sum  of  five  hundred  dollars ; 
and  two  horses,  mules  or  oxen,  with  their  harness ;  and  food  for 
such  horses,  mules,  or  oxen,  for  one  month,  when  neceasary 
to  be  used  in  any  whim,  windlass,  derrick,  car,  pump,  or  hoiHt- 
ing  gear  ;  and  also,  his  minmg  daim  actually  worked  by  hifM^ 
not  exceeding  in  value  the  swm  of  onje  thousand  dollars. 

6.  Two  oxen,  two  horses,  or  two  mules,  and  their  faamees  ; 
and  one  cart  or  wagon,  one  dray  or  truck,  one  coapee,  one 
hack  or  carriage  for  one  or  two  horses,  by  the  use  of  which  a 
cartman,  drayman,  truckman,  huckster,  peddler,  hackman. 
teamster,  or  other  laborer  habitually  earns  his  living ;  and  one 
horse,  vri th  vehicle  and  harness  or  other  equipments,  used  by 
a  physician,  surgeon,  or  minister  of  the  gospel,  in  making  hi« 
professional  visits ;  with  food  for  such  oxen,  horses  or  mules, 
for  one  montli. 

7.  All  fire  engines,  hooks  and  ladders,  with  the  carts,  trucks, 
and  carriages,  hose,  buckets,  implements  and  apparatus  tbei>eto 
appertaining,  and  all  furniture  and  uniforms  of  any  fire  oozn> 
pany  or  department  organized  under  apy  law  of  this  state. 
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9.  All  annB,  nniforms,  and  acoontrements,  required  by  law 
^     io  be  kept  by  any  person,  and  one  shot  or  rifle  ffun. 

9.  All  conrt-honaes,  jails,  public  offices  and  buildingp,  lots, 
grounds  and  personal  property,  the  fixtures,  furniture,  books, 
papers  and  appurtenances  belonging  and  pertaining  to  the 
court-honse,  jail  and  public  offices,  belonging  to  any  county  of 
this  state ;  and  all  cemeteries,  public  squares  and  places,  pub- 
lic buildings,  town  halls,  markets,  buildings  for  the  use  of  fire 
departments  and  military  organizations,  and  the  lots  and 
gronnds  thereto  belonging  and  appertaining,  owned  or  held  by 
any  town  or  incorporated  city,  or  dedicated  by  such  town  or 
city  to  health,  ornament  or  public  use,  or  for  the  use  of  any 
fire  or  military  company  organised  under  the  laws  of  this 
state ;  but  no  article  or  species  of  property  mentioned  in  this 
section  is  exempt  from  execution  issued  upon  a  judgment 
reoovered  for  its  price,  or  upon  a  mortgage  thereon. 

10.  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next  preced- 
ing the  levy,  execution  or  levy  of  attachment,  when  it  appears 
by  the  debtor's  affidavit,  or  otherwise,  that  such  earnings  are 
necessary  for  the  use  of  his  family  residing  in  this  state,  sup- 
ported wtiolly  or  in  part  by  his  labor. 

11.  Th^  shares  held  by  a  member  of  a  homestead  associationy 

duty  incorporated^  not  exceeding  in  value  one  thousand  dollars^ 

if  the  person  holding  tfte  shares  is  not  tlie  owner  of  a  homestead 

tmder  the  laics  of  tftis  state ;  all  the  nautical  instruments  and 

wearirig    apparel  of  any  master,  officer  or  seaman,  of  any 

steamer,  or  other  vessel. 

^  12.     This  Act  shall  take  effect  immediately. 
luniMMj    ww.j,„..^,    _^ ....^^.    — ^,,^  ^  _ ^ 

but  no  artule  or  speoies  of  property  lueiuioned  in  tliih  Ht-r- 
tioik  shall  be  exempt  from  exeeutioii  waued  upon  ajudifineiit 
ree.,vered  for  it«  price,  or  upon  a  mortgage  tliei«oii. 

7'r^nfh~TUe  eiiriiingH  of  the  judgment  debtor  for  ]m  per 
s*>nal  Hervirt's  rendered  at  any  time  within  thirty  dnyn  next 
precediujr  the  levy  of  exetniion  or  levy  of  attiichnieni, 
when  it  dIihH  liema<le  to  appear  by  the  deblora  aflidrtvit.  or 
otherwise,  that  »ueh  earuinK^*  are  ne<:eH»»iry  lor  the  in*  ol 
hi»  family  renidin^  in  this  Sute,  Miipported  wliolly  or  in  pan 
by  his  labor. 

\A,,f*rond  .\[,i,rh  •j.,th,  IH;n.  KMns^i^|v  da\K  | 

this  State. 

^Attr— All  arms,  nniforms,  and  accoutrements,  required  by 
law  to  be  kept  by  any  person. 

JRn/fc— All  Conrt-houses,  Jails,  public  offices,  and  buildings 
lots,  grounds,  and  personal  property,  the  fixtures,  furniture/ 
Dooks,  papers,  and  appurtenances,  belonging  and  pertaining 
to  the  Court-house,  Jail,  and  public  offices  belonging  to  any 
county  of  this  State,  and  all  cemeteries,  public  squares,  parks 
«nd  places,  public  buildings,  town  halls,  markets,  buUdings 


-:;::;t.»«.._»^--!^--".."''-J'-?-'^"*^ 
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,  all  seed  grain  or  vegetables  actually  provided,  reserved, 

on  hand  for  the  purpose  of  planting  or  sowing  at  any  time 

ithin  the  ensuing  six  months,  not  exceeding  in  value  the 

of  two  hundred  dollars.  . 
Fourth — ^Tools  or  implements  of  a  mechanic  or  artisan 
cessary  to  carry  on  bis  trade,  the  instruments  and  chest  of 
Suigeon,  Physician,  Surveyor,  and  Dentist,  necessary  to  the 
ercises  of  their  profession,  with  their  scientific  and  profes* 
ional  libraries  ;  the  law  libraries  of  Attorneys  and  Counsel- 
rs,  and  the  libraries  of  Ministers  of  the  GospeL 
Fifth — ^The  cabin  or  dwelling  of  a  miner,  not  exceeding  in 
ue  the  sum  of  five  hundred  dollars  ;  also,  his  sluices,  pipes, 
e,  windlass,  derrick,  cars,  pumps,  tools,  implements,  and 
pliances  necessary  for  carrying  on  any  kind  of  mining  op- 
rations,  not  exceeding  in  value  the  aggregate  sum  of  five 
nndred  dollars  ;  and  two  horses,  mules,  or  oxen,  with  their 
jiarness,  and  food  for  such  horses,  mules,  or  oxen,  for  one 
^onth,  when  necessary  to  be  used  for  any  whim,  windlass, 
perrick,  car,  pump,  or  hoisting  gear. 
Sixth — ^Two  oxen,  two  horses,  or  two  mules,  and  their  harness 
d  one  cart  or  wagon,  by  the  use  of  which  a  cartman,  buck- 
r,  peddler,  teamster,  or  other  laborer  habitually  earns  his 
ving;  and  one  horse,  with  vehicle  and  harness  or  other 
nipments,  used  by  a  Physician,  or  Surgeon,  or  Minister  of 
e  Gbspel  in  making  his  professional  visits,  with  food  for 
iQch  oxen,  horses,  or  mules,  for  one  month. 
Seventh — All  fire  engines,  hooks  and  ladders,  with  the  carts, 
cks,  and  carriages,  hose,  buckets,  implements,  and  appara- 
thereto  appertaining,  and  all  furniture  and  uniforms  of 
y  fire  company  or  department  organized  under  any  law  of 
^  State. 

I   Sghih — ^AU  arms,  uniforms,  and  accoutrements,  required  by 
I  law  to  be  kept  by  any  person. 

f  ^^A — All  Court-houses,  Jails,  public  offices,  and  buildings, 
lots^  grounds,  and  personal  property,  the  fixtures,  furniture, 
^ks,  papers,  and  appurtenances,  belonging  and  pertaining 
to  the  Court-house,  Jail,  and  public  offices  belonging  to  any 
^xnnty  of  this  State,  and  all  cemeteries,  public  squares,  parks 
uui  places,  public  buildings,  town  halls,  markets,  buildings 
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for  thQ  use  of  the  fire  departments  and  military  of^anizatioDi^ 

and  the  lots  and  grounds  thereto  belonging  and  appertainiiig| 

o^med  OS  held  by  any  town  or  inoorp(M?ated  city,  or  dedicated 

by  such  town  or  city  to  health,  ornament,  or  ptblic  use,  or 

for  the  use  of  any  fire  >or  military  company  organized  under 

the  laws  of  this  State;  but  no  article  or  species  of  propertf 

mentioned  in  this  section  shall  be  exempt  from  exeeutm 

issued  upon  a  judgment  recovered  for  its  price  or  uponi 

mortgage  thereon. 

Tenth — The  earnings  of  ihe  judgment  debtor  for  his  ipet 

Bonal  services  rendered  at  any  time  within  thirty  days  next 

preceding  the  levy  of  execution  (or  levy  of  attaohmeat)^ 

when  it  shall  be  made  to  appear  by  the  debtor's  affidavit  ot 

otherwise,  that  such  earnings  are  necessary  for  the  use-of  Ui 

family  residing  in  this  State,  supported  wholly  or  in  part  bj 

his  labor. 
1  Amended  1864^  89;  1S62,  678;  1864,  528.    Applicable  to  JoBtiees'  Gouil 

1  Barnlngi  o<  the  judssaieat  debtor.    See  ftirtfaer,jpoi<,  §  243. 

2.  Sewing  machines  exempt— Statates  1864.  92  :  la  addition  to  tbe  pn^ 
ertj  now  exempted  by  law  firom  sale  or  levj  on  ezecation,  there  shall  he  a- 
empted  one  sewing  machine,  of  a  taloe  not  exceeding  one  bandied  d<dlui,ii 
aeiaal.  use  bj  each  debtor  or  the  family  of  the  debtor. 

3.  Idfe  insurance  exempt— Statutes  of  1867-8,  page  500:  Section  1.  No 
money,  benefit,  rigbt,  priyilepe  or  immtmity  accruixu;  or  in  any  manner  iHb^ 
OTer  growing  oat  of  any  life  inBOianc^  on  the  life  of  tjhe  debtor,  made  in  m 
insnranoe  company  incorporated  onder  tbe  laws  of  this  3tate,  shall  be  sabjea 
to  loTy  undtt  attachment  or  execntion,  or  nnder  any  original  mesne  at  m 
process  whateyer  against  sach  debtor,  or  to  be  taken,  sei^uestered,  or  rescind 
oy  any  proceeding  supplementary  to  execution  or  other  like  proceediog; 
providea,  however,  thia  exemption  shaU  not  extend  beyond  such  ttaaeflt 
benefits,  rights,  privileges  and  immunities  as  have  been  or  mi^t  have  horn 
secured  by  the  payment  of  an  annual  premium  not  exceeding  five  honored 
dollars. 

4.  Searohoxs  of  rvoords,  books,  maps,  etc.,  ezon^yt — Statutes  1867-^ 
126:  Sec.  1.  The  books,  papers,  maps  and  diagrams  of  a  person  engaged  u 
fleajtohing  records  and  making  abeitact^  of  titles,  nsed  in.  sncb  buaineflB,  dil 
be  exempt  from  execution  in  all  cases,  except  upon  a  judgment  recovered  for 
the  purcnase  money  thereof  or  apon  a  mortgace  thereon. 

Sec.  2.  This  Act  shaU  take  «fiSBCt  and  be  in  force  ftom  Slid  liter  its  pM^ 

6.  Iiots  in  cemeteries  and  pews  in  oluurohes  exempts— Siatutoi  <i 
1861, 565-666 :  Section  1.  All  lots  of  land  owned;  used  o^  occupied  by  aoy  pe^ 
son,  or  by  any  person  in  joint  tensincy,  or  tenancy  in  common  with  anypcm 
or  persons,  in  any  apraiFeyard  or  cemetery,  or  other  place,  for  ^e  sole  Binpoit 
of  burving  the  dead,  not  exceeding  one  quarter  of  an  acre  in  size,  together  wift 
the  railing  or  fencing  inclosing  the  same,  and  all  gravestones,  tombstones,  hob* 
nments  and  other  appropriate  improvements  thereon  erected,  are  hereby  tf- 
empted  from  levy  and  forced  sale,  by  virtue  of  any  writ,  order,  judgment  or  de- 
eree,  or  by  any  legal  process  whatever.  And  in  case  of  religious  or  heieroleBt 
associations  or  corporations,  the  amount  of  land  so  exempt  for  the  pmpowi 
aforesaid  may  extend  to  not  exceeding  five  acres:  provided,  that  not  more  thsB 
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one  lot  offend  Bbnll  he  beM  exempt  hj  sach  person,  or  bf  him  in  joint  tenancy 
«r  ienmcj  in  common  with  any  person  or  persons,  or  by  any  such  association 
ir  oorporstion.  in  any  one  cemetery,  grareyard  or  other  place;  and  provided, 
ftrtber.  that  the  provisions  of  this  act  shall  not  be  deemed  to  apply  to  Und  held 
hj  anj  person  or  persons,  association  or  corporation,  for  the  purpose  of  sale  or 
tepQsition,  as  bnrial  lots  or  othervise. 

See.  2.  All  ^ws  in  churches  and  meeting  honses  used  for  religious  purposes, 
ovned  and  claimed  by  any  person,  or  held  agreeably  to  the  rules  and  regula- 
liins  of  such  churches^  are  hereby  exempt  from  lery  and  sale  on  any  writ  or 
kgal  process,  or  by  operation  of  any  law  whaterer. 

I  Homestead,  eacemptfon  o£— Hittell's  Dig.,  paragraph  S5, 41-60,  See»  also* 
iisi  1867-8,  page  116,  which  extends  the  right  to  homesteads  held  in  joint  ten- 
ancy, tenancy  in  common,  or  where  the  claimant  owns  only  an  nndiyided  inter- 
at  therein ;  it.also  applies  to  all  homesteads  heretofore  recorded. 

7.  Wagon,  hackney  coach.— In  the  act  whioh  ejeoipto  oartain  articlee 
from  execution,  the  term  **  wagon  "  is  intended  to  mean  a  common  vehicle  for 
Ibe  tninsportation  of  goods,  wares  and  meiohandise.  Qfd^ey  v.  Qorhamy  5  GaL 
418.  A  hackney  coach  used  for  the  conveyance  of  passengers  is  a  different 
ntide,  and  does  not  come  within  the  equity  or  Uterisl  meaning  of  the  act 
(^d^^.  Gorbanij  5  CaL  418. 

8.  Teant— Where  two  nmlea  ace  dbimed  as  exempt  from  foroed  sale  oh 
tttcirtum,  it  most  be  shown  that  tlie  party  claiming  the  mules  habitually 
eaoed  his  living  by  the  use  of  the  animalB  in  question,  or  that  be  is  one  <n 
Ike  persons  mentioned  in  the  statute.    OedhmuiY,  Kmght,  10  Oah  898. 

9.  HSdrses.— An  execution  'debtor,  who  has  more  horses  Chan  the  numbeor 
oempt  by  law,  may  elect  which  he  claims  as  exempt,  but  such  electiofi  must 
be  niiade  and  the  of&cers  notified  thereof  either  at  the  time  of  the  levy,  or 
vtUdn  a  reasonable  time  thereafter,  ox  ti^e  right  to  elect  will  be  deemed 
vihred.  BoUcmd  v.  O'Neal,  22  Gal.  504..  AfELrmed  in  QavUt  v.  Dwb,  23 
Cal.78. 

10.  Where  two  or  several  horses,  owned  by  anexeontion  debtor,  were  levied 
^mh  and  no  notice  of  claim  of  exemption  was  given  to  the  officer  until  the 
^7  of  sale,  which  was  four  qionths  after  the  levy:  Seld,  that  the  right  of  eleo- 
m  had  been  lost  by  the  unreajsonable  delay  in  exeroisinfl;  it;  and  that  the 
cAoer  was  justified  in  selling  the  property^    Borland  v.  0  Neal,  22  Cal.  504. 

11.  In  determining  whether  notice  of  claim  of  exemption  of  property  levied 
I  vpoa  was  given  by  the  debtor  within  a  reasonable  time,  the  (iftct  that  the  plaintiff 
I  wdat  the  time  of  the  levy  other  property  of  a  similar  character  out  :0f  which 
i    tbe  debt  might  have  been  made,  is  proper  matter  of  proof.    Id. 

II  The  exemption  of  property  from  sale -on  execution  is  a  personal  right 
which  the  debtor  may  waive  or  claim  at  his  election.    Id. 

ilHouflehoid  lamitDre— Where  certain  household  Aimiture  is  claimed  as 
enmpt  from  execution,  the  fact  that  the  number  of  beds  claimed — six  In  all — is 
graiier  than  is  required  ibr  the  immediate  and  constant  use  of  the  Ikmily,  is  no 
fraction.  Such  a  construction  of  the  statute  would  be  too  narrow.  BaaweU  t. 
I'Qnma,  15  Cal.  266. 

1 220.  Wra,  how  executed. 

The  Sheriff  shall  execute  the  writ  against  the  property  of 
ibe  judgmeut  debtor,  by  leyyii^  on  a  sufficient ;  amount  of 
property,  if  there  be  sufficient;  collecting  or  selling  the 
tlnngs  in  ac^ion^  and  selling  the  other  property,  and  paying 
to  the  plaintiff  or  his  attorney  so  much  of  the  proceeds  as 
^U  satisfy  the  judgment,  or  depositing  the  amount  with  the 
Clerk  of  the  Court ;   any  excess  in  the  proceeds  over  the 
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jadgment  and  the  Sheriflf 8  fees  shall  be  returned  to  the  judg- 
ment debtor.  When  there  is  more  property  of  the  judgment 
debtor  than  is  sufficient  to  satisfy  the  judgment  and  the 
Sheriff's  fees,  within  the  view  of  the  Sheriff^  he  shsdl  levy  only 
on  such  part  of  the  property  as  tlie  judgment  debtor  may 
indicate  :  provided^  that  the  judgment  debtor  be  present  ati 
and  indicate  at  the  time  of  the  levy,  such  part ;  and  provHd, 
that  the  property  indicated  be  amply  sufficient  to  satisfy 
such  judgment  and  fees. 

Applicable  to  Justices'  Courts.  <*  Preferred  claims,"  writ,  how  exeeated. 
Boeante,  §120,noU(a). 

1,  The  general  statute  defines  the  duties  of  the  sberiif  in  respect  to  flml 
process.  It  dedares,  "that  the  sheriff  chall  eiecnte  the  writ  {offeri  foaat) 
oy  leTjing,  etc.,  and  paying  to  Uie  plaintiff  or  his  attorney  so  much  of  tiia 
proceeds  as  will  satiny  the  judgment,  etc.,  and  if  there  be  any  excess,  hs 
■hall  retnm  the  same  to  the  judgment  debtor."  These  acts  are  to  beeos- 
•traed  in  pari  materia.     WiJbon  y.  Broder,  10  Gal.  4S6. 

2.  Notice  of  motion  to  set  aside  an  ezecadoD  and  a  lerr  made  ^ereaods 
viU  not  operate  as  a  stay  of  proceedings.    Bffran  y.  Berry ,  8  Cal.  130. 

8.  Where  a  sheriif  or  constable  seizes  the  properbr  of  one  man  anderis 
execution  against  another,  he  is  a  trespasser,  and  liable  on  bis  official  bond. 
Van  PeU  y.  JDittfer,  14  Gal.  194;  30  Gal.  190;  12  Gal.  277. 

4.  Where  an  execution  on  a  judgment  for  the  recoyery  of  money  Is  Btsj«d 
by  the  undertaking  on  appeal  required  by  statute  for  that  purpose,  a  sale  msy 
be  made  on  the  execution;  and  the  rights  of  purchasers  are  in  no  respect 
•ifected  by  the  subsequent  reyersal  of  the  judgment.  Farmer  y.  Sogers^  10 
CaL  335. 

6.  This  section  was  oYidently  enacted  for  the  benefit  of  the  debtor.  Mft 
Y.  Eandall,  6  Gal.  47. 

6.  Where  the  execution  debtor  owns  property  jointly  with  another,  a  sherift 
who  hss  such  execution,  has  the  right  to  leyy  on  such  property,  and  take  it 
into  possession  for  the  purpose  of  subjecting  it  to  sale.  Waldnum  y.  BrodtTi 
lOGaL  378;  Bemalyr.  Hwious,  17  Gal.  642;  12  Gal.  198. 

7.  If  the  master  of  a  yessel  be  a  part  owner,  his  interest  in  the  Yessel  msT 
be  levied  on  and  sold,  but  his  agency  as  master  will  in  no  wise  be  sffsotod. 
Loring  y.  lUsley,  I  Gal.  31. 

8.  Contingent  and  complicated  contracts  cannot  be  leyied  upon  and  sola 
without  being  in  the  posses  ion  of  the  officer  at  the  sale,  to  be  exhibited  to 
.the  bystanders  and  assigned  to  the  purchaser,  unless  a  tuH  and  aceants 
descnption  of  the  particular  Interest  and  ehoae  in  action,  with  aU  itsoondiiioDi 
and  covenants,  ana  a  full  explimation  of  the  facts  determining  the  vahie  « 
the  chose  be  given  by  the  levy,  and  announced  at  the  sale.  CrandaU  v.  Bl», 
13  Gal.  15.  .   . 

9.  The  assent  of  an  ordinaiy  agent,  who  had  general  charge  of  his  Pf^ 
pal*s  affairs  during  his  temporary  absence,  will  not  justify  the  sheriff  w 
holds  an  execution  against  a  third  person  in  levying  upon  pr<mertv  in  tM 
possession  of  the  principal  in  her  alwence.    Fitch  y.  Brockman,  i  CaL  Ci^ 

10.  Where  an  order  of  Court  directed  the  sheriff  to  seize  certain  spe™ 

Sioperty,  and  the  property  proYcd  not  to  belong  to  the  defendant  in  the  saik 
le  sheriff  was  held  liable  to  the  owner.     Rhodes  y.  Paitereon,  3  Cal.  470. 

11.  Under  our  statute  an  execution  affects  property  only  from  flie  tins  w 
the  levy;  and  service  of  a  copy  of  an  execution  constitutes  no  lien  on  gyP* 
erty  capable  of  manual  delivery.  Johnaon  y.  Oorham,  6  Gal.  196;  Dutertn  f» 
Drterd.  7  Id.  651. 

'12.  The  mere  fact  that  the  judgment  debtor  (against  whom  execution  dm 
issued)  was  found  upon  the  mining  ground  of  plaintiff,  did  not  jnsti^f  kb* 
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jlMEiff  who  had  the  execntion  ingoing  on  the  ground  and  digging  np  the  oils 
and  taking  the  gold  it  contained.    Howe  ▼.  BrucUey,  12  CaL  SSO. 

19L  llie  fiaet  that  an  individnal  creditor  obtains  judgment,  issaes  execution, 
and  levies  on  firm  propertyi  gives  him  no  right  to  &e  properhr  as  against  firm 
crediton  who  have  not  yet  obtained  judgment.    Conroy  v.  Woods,  13  Cal.  631. 

U.  The  remedy,  by  motion,  asainst  a  sheriff  and  ms  sureties,  to  compel 
bim  to  pay  orer  money  collected  on  execution,  was  only  given  for  cases  of 
intentional  delinquency  on  the  part  of  the  sheriff,  as  a  punishment  for  his 
vHUiil  or  corrupt  neglect  of  dufy,  and  was  not  designed  to  embrace  a  case  in 
which  he  declined  to  pay  over  moneys  collected  under  circumstances  of  a 
hoea  JidB  well  grounded  doubt  of  the  authority  of  the  party  to  demand  it. 
WUsm  V.  Broder,  10  Gal.  486. 

15.  While  the  interest  of  the  pledgor  may  be  reached  under  an  execution, 
it  can  only  be  done  by  serving  a  garnishment  on  the  pledgee,  and  not  by  a 
Miznre  of  the  pledce.    TrtaSwea  v.  Dams,  April  T.  1868. 

1&  A  lev^  inade  by  a  constable  on  goods  which  he  does  not  see  or  have  in 
his  possession  is  void.    Eemm  v.  Hugihe9  et  al.,  25  Cal.  563. 

17.  When  ezemption  may  be  claimed.— Where  a  party  was  abscQt  in 
8an  Fiancisco  at  the  time  such  furniture  was  sold  on  execution,  on  account  of 
Bckness  in  his  family,  it  is  sufficient  excuse  for  not  claiming  the  exemption 
at  the  time,  the  defendant  (phdntifT  in  execution)  being  aware  of  such  claim, 
it  haring  been  made  on  a  previous  seizure.    Haswell  v.  Parsons,  15  CaL  266. 

1&  See  farther  anU,  $  219,  note  No.  10. 

§  221.  ^Notice  of  sale  under  execution^  how  given. 

Before  the  sale  of  property  on  execation,  notice  thereof 
shall  be  given  as  follows : 

First — ^In  case  of  perishable  property,  by  posting  writtet 
notice  of  the  time  and  place  of  sale  in  three  public  places  of 
the  township  or  city  where  the  sale  is  to  take  place,  for  such 
a  time  as  may  be  reasonable,  considering  the  character  and 
condition  of  the  property. 

Second — ^In  case  of  other  personal  property,  by  posting  a 
similar  notice  in  three  public  places  in  the  township  or  city 
where  the  sale  is  to  take  place,  not  less  than  five  nor  more 
than  ten  days  successively. 

Thiri — ^In  case  of  real  property,  by  posting  a  similar  notice, 
particularly  describing  the  property,  for  twenty  days  succes- 
sively, in  three  public  places  of  the  township  or  city  where 
the  property  is  situated,  and  also  when  the  property  is  to  be 
sold,  and  publishing  a  copy  thereof  once  a  week  for  the  same 
period  in  some  newspaper  published  in  the  county,  if  there 
be  one. 

Fmrik — ^When  the  judgment  under  which  the  property  is 
to  be  sold  is  made  payable  in  a  specified  kind  of  money  or 
currency,  the  several  notices  required  by  this  section  shall 
state  the  kind  of  money  or  currency  in  which  bids  may  be 
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made  at  such  sale,  which  ehall  be  the  same  as  that  speeified 
in  the  judgment. 

^Amended  1868^  689.  Apptio»ble  to  Jtis4£oe»'  Ooorti.  r  Banctaft's  Vcmtt 
811-812. 

1.  AUbongb  the  officer  neglects  to  give  the  notice,  tiie  Mb  ahall  not  be  to^. 
Smith  T.  MandaUt  6  Cal  47  ;  Mmvey  ▼.  Frisk,  8  Id.  93. 

§  222.  Selling  vnthaut  notice^  what  penalty  attached. 

An  officer  selling  without  the  notice  prescribed  bj  the  last 
section,  shall  forfeit  five  hundred  dollars  to  the  aggrieved 
party,  in  addition  to  his  actual  damages ;  and  a  person  wilL 
fully  taking  down  or  defacing  the  notice  posted,  if  done  before 
the  sale  or  the  satisfaction  of  the  judgment  (if  the  judgment 
be  satisfied  before  sale),  shall  forfeit  five  hundred  dollars. 

Applicable  to  JusticeB'  Coarts. 

1.  If  the  eheriff,  before  sftle  ef  real  estate  under  execatlen,  negieeta  to  giT» 
the  proper  notice,  the  sttitate  givea  an  adeqaata  lemedj  against  the  c£er. 
There  Is  not  sufficient  cause  to  set  aside  or  avoid  the  sale.  iSmitfc  ▼.  BanM,  i 
Cal.  47. 

2.  An  action  cannot  be  maintidned  br  the  defendant  In  lA  execntlott  to  n- 
cover  of  the  officer  the  penalty  prescribed  bj  section  222  of  the  Practice  Ant 

.  for  selling  without  proper  notice,  unless  by  a  sale  ao  made  the  complainant  bM 
been  deprived  of  his  property.  If  the  attempted  sale  is  a  nullity,  and  panes 
no  title,  no  injury  has  been  sustained,  and  no.  right  of  action  for  the  foiftitm 
accrues.    Askew  ▼.  Ebberts,  22  Gal.  263. 

3.  No  right  of  property  vesta  in  the  purchaser  at  an  ezecntion  sale  until  hi 
'  pays  the  purchase  monev,  and  until  this  is  done,  the  aale  is  not  ao  fn  pe^ 

xected  as  to  constitute  the  foundation  of  an  action  to  enforce  a  forfeitvre  £ar 
selling  without  the  prescribed  notice.    Id, 

4.  ill  an  action  to  enforce  a  penalty  or  forfeiture  impOBed  bj  atrtats^  iBbft 
claim  is  to  be  strictly  construed.     Id. 

§  228.  Sales y  how  conducted;  neither  the  officer  conducting  U, 
nor  his  deputy  to  be  a  purchaser ;  real  opnd  personal  properffy 
how  sold;  judgment  debtor ^  if  preseni,  may  direct  order  ofsak^ 
and  the  officer  shall  follow  his  directions. 

All  sales  of  property  under  execution  shall  be  made  at 
auction  to  the  highest  bidder,  and  shall  be  made  between  the 
hours  of  nine  in  the  morning  and  five  in  the  afternoon ;  afbar 
sufficient  property  has  been  sold  to  satisfy  the  execution,  ao 
more  shall  be  sold.  Neither  the  officer  holding  the  ezeca- 
tion,  nor  his  deputy,  shall  become  a  purchaser,  or  be  inter 
ested  in  any  purchase  at  such  sale.  When  the  sale  is  of  per 
eonal  property,  capable  of  manual  delivery,  it  shdl  be  within 
view  of  those  who  attend  the  sale,  and  be  sold  in  such  par 
eels  as  are  likely  to  bring  the  highest  price ;  and  when  the 
sale  is  of  real  property,  and  consisting  of  several  known  lots 
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OF  parcek,  tbey  shall  be  sold  separaitely ;  or  when  a  portion 
of  snch  real  properly  is  claimed  by  a  third  person,  and  he 
nquires  it  to  be  sold  separately)  sa<^  portion  shall  be  thus 
sold.  The  judgment  debtor,  if  present  at  the  sale,  may  also 
direct  the  order  in  which  property^  real  or  personal,  shall  be 
sold,  when  such  property  consists  of  several  known  lots  or 
parcels,  or  of  articles  which  can  be  sold  to  advantage  separ- 
«tely ;  and  the  Sheriff  shall  be  bound  to  follow  such  direc- 
tions. 

Applicabie  fo  JuBtioefl'  Courts. 

1.  Tlie  regnlttrity  of  a  BhefilTs  sale  oannot  be  impeached  by  a  Btnmger,  or 
in  a  oDUateral  proceeding.    Kdaty  ▼.  Dunlap^  7  Gal.  160. 

2.  Where  an  execution  on  a  judoment  for  the  xeccfwerv  of  money  is  not 
itayed  by  the  nndertaking  on  appeal  required  bv  statute  for  that  pnrpoae,  a 
■ale  maj  be  made  on  the  execution,  and  the  rigpts  of  purchasers  are  in  no 
respect  affected  by  the  sabsequent  reyersal  of  the  judgment.  Farmer  v.  JRogerSf 
10CaL335. 

91  By  the  statute  of  I860,  personal  property  levied  on  by  the  sheriff  must 
beactaally  seized  and  sold  in|>rwefice  of  the  pwrchaaer.  While  a  lien  attaches 
Iq  nasi  estate  upon  the  flHng  of  the  tnoiscript,  and  the  same  is  to  be  sold  in 
front  of  the  Court-bouse  door,  and  all  leasehold  estates  of  more  than  one  year 
m  to  be  to*  disposed  of.    SnwfhY.  Marse,2  CaLbU, 

4«  A  debtor  in  default  has  no  vested  right  to  have  his  property  sold  in  a 
Ittti^nlar  way ;  and  third  persons,  not  parties  to  the  contract,  have  no  vested 
nght  to  purchase  the  property  of  a  common,  debtor  told  at  the  instanee  of 
laother  creditor,     luohmme  Bedemption  Co,  v.  Sedgwick,  16  Cal.  615. 

6.  The  rulim  of  equihr  proceedings  reduire,  in  such  cases,  not  onlv  that  the 
property  should  be  sold  in  parcels,  out  tnat  property  included  in  a  nrst  mort- 
gage should  be  exhausted  before  recourse  is  had  to  a  second,  in  order  that 
the  smount  of  redemption  may  be  aocuratelT  ascertained.  Ham  ▼.  Beynoids, 
llGaLH. 

6i  Where  the  land  sold  under  ezecutioik  consisted  of  separate  but  adjoining 
IbmIs,  bol  the  sheriff -and  the  purchaser  were  ignorant  of  the  subdi'nQions, 
and  the  defendant  failed  to  inform  the  sheriff  of  the  fact,  or  to  direct  a  sale 
W  uatiaeto:  Bdd,  that  the  sale  of  the  land,  in  grose,  was  valid.  BmUh-r,  Bcmr 
<bM  Cal.  47. 

Ti  Inadequacy  of  price,  Hkough  a  £act  adnlissibTe  in  evidence  to  establish 
ftmud,  is  never  of  itself  sufficient  to  annul  a  sale  under  executioiL    Id. 

S.  A  sale  in  mass,  under  a  writ  of  execution,  of  real  estate,  consisting  of 
•efieal  known  and  cHstinei  paroels^  at  a  i>rioe  g^eatljr  below  the  actual  yalue 
M  tiie  property,  cannot  be  sustained  against  the  objection  of  the  jud^^ent 
debtor.    Atn  FntnciaGo  v.  Piadey,  21  Cal.  66. 

1^.  Such  sales  are  not  abeoluteb^  void,  but  are  voidable,  andwiU  be  set  aside 
•tpon  reasonable  and  proper  apfwcation,  when  there  is  reasonable  eround  for 
^belief  that  they  were  less  beneficial  to' the  creditor  or  debtor  than  tney  would 
t*vebeeii  had  a  different  mode  been  pursued.    Id. 

19.  VnAex  on  ea^ecutien  against  the  city  and  county  of  Ban  ^Prandsoo,  the 
abeiiff  aold  a  tract  of  land  Mlonging  to  uie  corporation,  one  mile  in  length 
and  a  half  a  mile  in  width,  which  had  long  previous  to  the  sale  been  laid  out 
"Ibyflieei^ysulliorities  into- blocks' and  streets  of  designated  dimensions  and 
boundaries,  and  marked  upon  the  official  map  of  the  city ;  part  of  the  land 
lay  under  the  tide  waters  of  the  bay  of  San  Francisco,  and  the  dry  land  was 
iaienected  by  a  narigsble  stream.    The  property  was  sold  in  mass  for  three 

hundred  and  snty  dollsn,  and] was*  worth  at  the  time^abont  $76,000.    Held, 

that  upon  application  by  the  judi^nent  debtor,  the  sale  was  properly  set  aside, 
'oi  seeoont  of  the  manner  in  which  it  had  been  made.    Id, 
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11.  "When  the  applieation  to  set  aside  a  roidable  sale,  under  exeonlum, 
shonld  be  made  by  motion,  and  when  b^  bill  in  eqnity,  diacnssed.    Id, 

12.  The  term ' '  appurtenance/'  naed  in  the  return  of  a  levy  bj  a  aherifi;  ii 
too  general,  vagne  and  indefinite,  to  oomptehend  in  its  meaning  any  penooal 

Sroperty  as  the  subject  of  leyy.    Nothing,  therefore,  is  passed  by  Che  sale. 
tonroe  v.  Thomas,  6  Gal.  470. 

13.  If  the  sheriff,  before'a  sale  of  real  estate  under  execation,  aegieoto  to 
give  the  proper  notice,  the  statute  give  an  adequate  remedy  against  the  offioff, 
there  is  not  sufficient  cause  to  set  aside  or  avoid  the  sale.  SmUh  ▼.  12aadsl^ 
6  Cal.  47. 

14.  A  Ooart  of  equity  will  not  set  aside  a  sheriff's  sale  and  a  deed  exeental 
under  it  in  a  collateral  action  commenced  for  that  purpose  by  reason  of  tnega- 
larities  in  the  conduct  of  the  officer  in  making  the  levy  and  sale.  Boim  t. 
Johnston,  23  Gal.  226. 

15.  If  parties  have  any  remedy  under  siioh  oUrcomstaaoea,  it  is  by  motioa 
properly  made  in  the  Gonrt  where  judgment  was  rendered  to  set  aside  fts 
sale.    Id. 

§  224.  J^  purchaser  refuses  to  pay  purchase  mxym/j  whaJL  pr^ 
ceedings. 

If  a  purchaser  refuse  to  pay  the  amount  bid  by  him  fo^ 
property  struck  off  to  him  at  a  sale  under  execution,  the 
officer  may  again  sell  the  property  at  any  time  to  the  highest 
bidder,  and  if  any  loss  be  occasioned  thereby,  the  officer  may 
recover  the  amount  of  such  loss,  with  costs,  by  motion  upon 
previous  notice  of  five  days  before  any  Court,  or  before  any 
Justice  of  the  Peace,  if  the  same  shall  not  exceed  his  juris- 
diction. 

Applicable  to  Justices'  Gourta. 


sheriff 

the 

Smtik,  6  Gal.  91;  'Bcanxjf  v.  FiaJc,  9  Gal.  93. 

2.  In  an  action  against  a  purchaser  at  sheriff's  sale  for  not  paying  the 
amount  of  his  bid,  it  cannot  be  set  up  in  defense  that  no  sufficient  notice  of 
the  sale  was  given.  If  such  be  the  fEust,  the  recourse  of  the  pnrchasar  ii 
against  the  sheriff.    Harvey  v.  F\sk,  9  Gal.  93. 

3.  The  nature  and  extent  of  the  relief  in  such  case  are  matters  resting  very 
much  in  the  sound  discretion  of  the  Gourt.  As  a  general  rule,  the  pntoitMr 
wiU  be  released  and  a  resale  ordered,  or  such  new  or  additional  proceedings 
directed  as  may  obviate  the  objections  arising  from  those  originally  token, 
when  the  consequences  of  the  mistake  are  such  that  it  would  be  inequitaUe, 
either  to  the  purchaser  or  to  the  parties,  to  aUow  the  sale  to  stand.  Bat  whea 
relief  is  sougnt  in  one  action  from  a  purchase  made  upon  a  mistake  of  Uw  ee 
to  the  effect  of  a  decree  rendered  in  another  action,  it  seems  that  the  ordinary 
rales  as  to  mistakes  of  law  should  apply;  and  from  each,  Gourts  of  equity 
seldom  relieve.    Ooodenow  v.  Svoer,  16  Gal.  461. 

4.  Held,  also,  that  plaintifh  cannot  be  reimbursed  in  the  amount  bid,  erea 
{hough  they  acted  under  a  mistake  as  to  the  effect  of  the  decree  and  sale  there- 
under ;  that  their  mistake  was  one  of  law,  against  which  Gourto  of  eqaity  aeldoa 
relieve  in  an  independent  action—the  weight  of  authority  in  the  united  Ststci 
being  not  to  relieve,  unless  the  mistake  be  accompanied  with  special  ciraw- 
stances,  such  as  misrepresentation,  undue  Influence,  or  misplaced  coofldeaoe. 
Id,  . 

5.  Where  a  party  purchased  real  estate  at  an  execution  sale,  upon  the  ftlth 
of  the  representations  of  the  judgment  creditor  that  his  judgment  was  the  flnt 
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PB  the  pToperty,  when  in  fket  there  were  prior  incombranoes  on  it  of  more  than 
Its  Talne :  Held,  that  the  purchaser  should  be  relieved,  and  the  judgment  cred- 
itor should  be  estopped  from  claiming  an  advantage  resulting  from  his  own 
■Jwepreiientationa.     Webster  y.  Eawoiih,  8  Gal.  21. 

&  The  doctrine  of  caveat  emj^or  applies  only  to  sales  made  npon  valid  judg- 

meols,  and  is  usually  invoked  with  reference  to  sales  npon  execution  issuMl 

'  sgainst  the  general  property  of  a  judgment  debtor;    In  these  latter  oases,  a  de- 

1  fed  of  the  title  is  no  ground  for  inU>rference  with  the  sale,  or  a  refiisal  to  pay 

the  price  bid.    The  purchaser  takes  npon  himself  all  the  risks  as  to  the  title, 

and  bids  with  full  knowledge  that  in  any  event  he  only  acquires  such  interest 

•  as  the  debtor  possessed  at  the  date  of  the  leyy,  or  the  lien  of  the  judgment,  and 

ttat  he  may  possibly  acquire  nothing.    Boggs  v.  Hargrove,  16  Cal.  659. 

7.  A  somewhat  dilTerent  rule  prevails  in  cases  where  particular  properUr  \s 
the  subject  of  sale  by  a  specific  abjudication,  as  where  the  interests  of  A.,  in  a 
eertain  tract,  is  decreed  to  be  sold.  To  the  validity  of  a  decree  of  this  charao- 
ter  the  presence  of  A.  is  essential ;  and  when  present,  the  decree  binds  him,  and 
ii  effectual,  by  the  sale  it  orders,  to  transfer  his  estate.  A  valid  decree  in  a 
mortgage  case  operates  npon  such  interest  as  the  mortgagor  possessed  in  the 
property  at  the  execution  of  the  mortgage.  The  interest  may  not  constitute  a 
v&lM  title — it  may  not,  in  fact,  be  of  any  value,  and  the  purchaser  takes  thai 
li^  To  that  extent  the  doctrine  of  caveat  emptor  applies  even  in  those  cases, 
and  hi  all  cases  of  adjudication  npon  specific  interests,  but  no  further.  The 
bterest  specifically  subject  to  sale,  whatever  it  mav  be  worth,  a  purchaser  is 
entitled  to  receive ;  it  is  for  that  interest  he  makes  his  bid  and  pays  his  money. 
Id. 

8L  a  mandamus  will  not  lie  to  compel  a  sheriff  to  make  a  deed  of  land  to  a 
potchaaer  at  execution  sale,  who  reuses  to  pay  the  purchase  money,  on  the 
groond  that  he  is  entitled  to  it  as  oldest  judgment  and  execution  creditor,  espe- 
dslly  when  there  is  an  unsettled  contest  as  to  the  priority  of  his  lien.  WtBkana 
T.  Smith,  6  Cal.  91. 

9.  It  makes  no  difference  whether  the  misrepresentations  were  made  willlVilly  or 
knorantly,  or  that  the  action  against  the  purchaser  was  brought  in  the  name  of 
the  sheriff.     WAster  v.  Hatoorth,  8  Cal.  21. 

10.  Ordinarily,  the  maxim  of  caveat  emptor  applies  to  judicial  sales,  but  It 
has  many  limitations  and  exceptions.    Id, 

U.  The  provisions  of  law  will  be  enforced,  unless  fraud  is  proven  between 
the  officer  and  second  purchaser.    Harvey  v.  Fisk,  9  Cal.  93. 

12.  In  a  proceeding  oy  motion  under  section  two  hundred  and  twenty-four 
of  the  Practice  Act,  to  compel  payment  by  a  delinquent  purchaser  at  judicial 
sale,  the  statement  of  the  sheriff  upon  which  the  motion  is  based  need  not 
state  in  terms  that  *'  loss  was  occasioned  by  a  failure  to  pay  the  amount  bid;*' 
an  averment  of  the  amount  of  the  bid,  and  a  resale  at  a  specified  smaller 
amount,  is  sufficieni.    Johns  v.  THck,  22  CaL  511. 

§  225.  Court  of  Justice  may  'proceed  in  a  summiry  manner 
against  a  purchaser  refusing  to  pay;  officer  Tnay  refuse  such  pur* 
ehaser^s  bid  after. 

Such  Conrt  of  Justice  shall  proceed  in  a  summary  manner 
aod  give  judgment,  and  issue  execution  therefor  forthwith, 
but  the  defendant  may  claim  a  jury.  And  the  same  pro- 
oeediDgs  may  be  had  against  any  subsequent  purchaser  who 
shall  refuse  to  pay,  and  the  oiBcer  may,  in  his  discretion, 
thereafter  reject  the  bid  of  any  person  so  refusing. 

Applicable  to  Jnstloes'  Courts. 
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§  226.  These  two  sections  not  to  make  officer  Uable  beyond  a 
certain  amount. 

The  two  preceding  sectioDS  ehall  not  be  oonstmed  to  make 
the  officer  liable  for  any  more  than  the  amount  bid  by  the 
second,  or- subseqnent  purchaser,  and  the  amount  collected 
from  the  purchaser  refusing  to  pay. 

Applicable  to  JnsticeB'  ConrCs. 

1.  where  a  sheriff  fails  to  pay  oTer  money  coUected  on  ezecntion,  fbe  action 
thonld  be  for  a  false  retnm.    E^ery  et  aZ.  r.  Buchanan  et  a/.,  6  Cal.  63. 

3.  The  statute  penalties  against  sheiiffis,  for  the  non-payment  of  moneys 
ooUected  od  execution,  are  only  reeoverable  when  the  shenff,  by  his  retain, 
admits  the  collection  of  the  money,  bot  refuses  to  pay  it  oyet,   A 

§  227.  Personal  property  not  capable  of  manual  deliuery,  how 
delivered  to  purchaser. 

'  When  the  purchaser  of  any  personal  property  capable  of 
manual  delivery  shall  pay  the  purchase  money,  the  officer 
making  the  sale  shall  deliver  to  the  purchaser  the  property, 
and  if  desired  shall  execute  and  deliver  to  him  a  certificate 
of  the  sale  and  payment.  Such  certificate  shall  convey  to 
the  purcha  '.er  all  the  right,  title  and  interest  which  the  debtor 
had  in  and  to  such  property  on  the  day  the  execution  was 
levied. 

Applicable  to  Justices'  Courts. 

§  228.  Personal  property  not  capable  of  manudd  delivery ,  how 
sold  and  delivered. 

When  the  purchaser  of  any  personal  property  not  capable 
of  manual  delivery  shall  pay  the  purchase  money,  the  officer 
making  the  sale  shall  execute  and  deliver  to  the  purchaser  a 
certificate  of  sale  and  payment.  Such  certificate  shall  coih 
vey  to  the  purchaser  all  right,  title,  and  interest  which  the 
debtor  had  in  and  to  such  property  on  the  day  the  excntioQ 
was  levied. 

Ap^cable  to  Justices'  Courts.    Bancroft's  Forms,  21S. 

1.  The  purchaser  of  a  judgment  on  sale  under  execution  and  lery  ttk»  M 
aasi^ee  only,  assuming  that  a  judgment  is  the  subject  of  levy  and  sale.  ThB 
sheriff's  sale  of  a  judgment  passes  no  title  other  than  would  pass  by  an  as- 
iiniment  by  the  owner.    JPbre  r.  Manlove,  IS  Gal.  436. 

2.  The  word  "  officer, "  in  the  two  previous  sections,  refers  to  the  incnmbeoi 
ki  the  time  of  the  act  of  sale;  and  if  ne  be  dead,  his  successor  cannot  perform 
the  duty.    Peopb  ▼.  Boring,  S  Gal.  406. 

3.  How  the  act  is  to  be  done  in  such  a  case,  discussed  and  suggested,   m, 

4.  A  sherilTs  bill  of  sale  of  personal  property  sold  on  execution  need  aot 
contain  all  l^he  formalities  of  a  regular  oertifloate.    Lay  v.  NwiUe,  25  Cal.  5&1* 

6.  When  a  sheriflr  sells  personal  property  on  an  execution,  where  he  has  no 
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utfiorify  to  do  so,  if  tiie  exeoation  dafeadant  is  present  «ad  eonsentB  to  the 
■Lie  being  made,  the  purchaser  will  acquire  a  good  title  as  against  the  defbnd- 
tDt  in  the  execution.    M,    . 

§  229.  ^ Real  prcperiyy  when  absohUe  sale  er  n^i;  in  the  latier 
case,  what  the  certificate  must  contain. 

Upon  a  sale  of  real  property,  the  purchaser  shall  be  substi- 
tuted to  and  acquire  all  the  right,  title,  interest  and  claim  o{ 
the  judgment  debtor  thereto ;  and  when  the  estate  is  less 
than  a  leasehold  of  two  years'  unexpired  term,  the  sale  shall 
be  absolute.  In  all  other,  cases^  the  property  shall  be  Bidjject 
to  redemption,  as  provided  in  this  chapter.  The  officer  shall 
give  to  the  purchaser  a  certificate  of  sale  containing : 

First — ^A  particular  description  of  the  real  property  8old» 

Seecful'^The  price  bid  for  each  distinct  lot  or  parcel. 

Third — ^Tbe  whole  price  paid. 

Fourth — When  subject  to  redemption,  it  shall  be  so  stated. 

And  when  the  judgment,  under  which  the  sale  has  beeu 
made,  is  made  payable  in  a  specified  kind  of  money  or  cur 
rency,  the  certificate  shall  also  state  the  kind  of  money  or 
carrency  in  which  such  redemption  may  be  made,  which  shall 
be  the  same  as  that  specified  in  the  judgment.  A  duplicate 
of  such  certificate  shall  be  filed  by  the  officer  in  the  office  of 
the  Becorder  of  the  county. 

^Amended  1863,  689.    AppHoable  to  Justices' Oonrts.  Bancroft's  Forms,  219. 

1.  Query:  What  is  the  effect,  under  our  system,  of  a  sale  of  land  under  ex- 
ecution u>  the  execttlion  creditoi: ;  does  it  j^ass  any  g[reatev  title  in  the  premises 
ibsa  that  aetually  held  by  the  defendant  m  execution?  Sldridge  v.  Bee  Tupi 
Co.,  17  Gal.  44. 

2.  A  deecriptioii  in  a  sheriffs  return  of  dty  lots  by  numbers,  referring  to 
the  official,  oitir  niap»  is  sufficient     Welch  y.  ISullioanf  8  Cal.  166. 

3.  The  decisions  as  to  the  estate  of  the  judgment  debtor  after  sale  become 
asiliorities  for  determining  th«  estate  of  the  mortgagor  after  sale  under 
the  decree,  and  from  them  it  wiU  be  found  that  the  estate  must  remain  in  the 
mortgKor  until  a  oonsiunmation  of  the  sale  by  conveyance,  as  it  does  in 
file  jn£pnent  debtor;  and  that  the  conyeyance,  when  executed,  viU  take 
e&ct,  m  Uie  one  ease,  from  the  date  of  the  mortgage,  as  it  does  in  the 
o^er  fron^  th»  time  the  lien  of  the  judgment  attached.  MoMUlan  y.  Richards, 
9  Cal.  365. 

4.  Ihitil  a  oonsnmmation  of  a  sale  of  real  propert;^  u]|^  execution  is 
Blade  by  a  conveyance  from  the  sheriff,  the  estate  remains  in  the  judgment 
debtor*  Until  then,  the  purchaser  possesses  only  a  nght  to  an  estate 
Thich  may  afterwards  be  perfected  by  oonveyanoe.  Cvmmings  v.  Coe,  10  Cal. 
529. 

5.  The  title  of  a  purchaser  of  real  estate  at  sherifTs  sale  does  not  depend 
upon  the  return  of  the  officer  t9  the  writ,  The  purchaser  has  no  control  over 
the  eonduct  of  the  officer  in  this  respect.  Cloud  v.  £1  Dorado  Cowfdyt  12  Gal. 
128;  CZorikv.  Lockwood,  21  Cal.  220. 

6.  What  title  ezectition  purchaser  aoqairea— The  purchaser  of  real 
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estate  sold  on  ezeontion,  apon  the  delivery  to  him  of  the  sheriff's  eertiflMilt 
of  sale,  aoqtiires  a  species  of  conditioiial  equitable  estate  in  the  land,  salrjfBtfl 
to  be  defeated  only  by  a  redemption  inthin  the  time  allowed  by  law,  leayin^ 
the  legal  title  with  the  right  of  redemption  only  in  the  judgment  debtor, 
which  the  sheriff  may  convey  to  the  pnrehaser  by  ezecnting  a  deed  to  hia 
after  the  expiration  of  the  period  allowed  for  redemption,  /^eopla  y.  Doe,  U 
Cal.  220. 

7.  If  a  recorder  has  a  place  in  his  ofiloe  where  he  keeps  sheriff's  oertifleslfll 
of  sale,  and  a  given  certificate  is  not  kept  in  that  place,  bat  in  anoUier  sal 
different  place,  its  filixig  does  not  give  notice  to  third  pc^aons  of  ite  existeBoi  ^ 
or  contents.    Page  v.  Uogers,  31  Gal.  293. 

8.  The  purchaser  of  land  at  sherilTB  sale  does  not  by  hisporehaae  aoaidn 
the  title  to  the  land.  The  tiUe  passes  by  the  exeoation  and  delivenr  of  tiw 
sheriff's  deed.  The  pnrehaser,  prior  to  the  execution  of  the  aheriirs  dead, 
holds  merely  a  lien  upon  the  luid.  Feopk  v.  MdyheWf  26  Gal.  665;  [see  S^ 
her  v.  JfcXettan,  30  Gal.  135.] 

9.  One  who  'receives  an  assignment  of  a  sheriff's  certificate  of  sale  of  IsaJ 
as  security  against  his  liability  for  debts  of  the  judgment  debtor,  witti  ai 
agreement  that  he  will  cancel  the  same  when  the  debts  are  paid,  and  Ills  liabill^ 
is  discharged,  ceases  to  have  any  interest  in  the  certificate  when  the  debti  aw 
paid,  and  if  he  afterwards  obtains  a  sheriff  *8  deed,  neither  he  nor  his  asBignes 
with  notice  acquire  any  title  to  the  land.    Baber  v.  McLeUan,  80  GflL  135. 

10.  A  duplicate  of  a  sheriff's  certificate  of  sale  of  land  was  deposited  by  tke 
sheriff  with  the  recorder  of  the  proper  county,  endorsed,  **filed"  by  the  litter 
Officer,  recorded  as  a  deed  in  a  book  of  records  of  deeds,  and  regularly  indexed 
as  a  deed,  and  afterwards  placed  in  a  file. of  recorded  deeds,  but  not  with  s  flle 
of  certificates  of  sales,  where  it  remained  in  said  recorder's  ofilce  till  the  tine 
of  the  trial  of  the  case,  some  ten  years  afterwards.  Held,  that  notice  was  im- 
parted to  subsequent  purchasers  by  the  instroment  thus  deposited  and  |n»> 
served.    Pcige  v.  Rogers,  31  Gal.  293. 

11.  The  filing  of  a  sheriff's  duplicate  certificate  of  sale  In  the  ofiloe  of  Ihs 
county  recorder,  imparts  constructive  notice  of  the  estate  facquired  under  it  to 
subsequent  purchasers  and  attaching  creditors,  and  such  notice  continues  after 
the  time  for  redemption  has  expired,  and  until  the  sheriff's  deed  has  beoado- 
llvered  and  recorded.    Id. 

12.  The  purpose  of  fihng  a  duplicate  of  a  certificate  of  purchase  made  at 
execution  wle,  is  to  give  notice  to  third  persons  of  its  eziatence  and  ooa- 
tents.    Id. 

13.  Pnrchaaen  at  aberUra  aale.— January  26th,  1855,  a  judgment  agaiaflt 
G.  became  a  hen  on  his  land.  Maj  7th,  1o5j,  B.  purchasea  the  iMd  at 
sheriffs  sale,  made  on  an  execution  issued  on  the  Judgment,  and  receired  f 
certificate,  and  a  duplicate  was  filed  in  the  office  of  the  recorder.  A  judgment 
in  favor  of  H.  against  G.  became  a  lien  on  the  same  land  Maxeh  Isl^  1865. 
Kovember  17tii,  1855.  H.  purchased  at  sheriffs  sale,  made  on  an  execution  iasaad 
on  his  judgment,  the  same  land,  and  a  certificate  of  sale  was  made  on  him,  and 
a  duplicate  also  filed.  July  7th,  1858,  H.  received  and  recorded  a  shetilTa 
deed.  November  15th,  1861,  P.,  the  assignee  of  B.'s  certificate,  received  and 
recorded  a  sheriffs  deed.  H.  had  no  actual  notice  of  the  sale  to  B.;  H.  mi 
in  possession  under  his  purchase,  and  November  6th,  1861,  P.  sued  to  reoota 
possession.  Held,  that  H.  had  constructive  notice  of  the  prior  sale,  and  that 
P.  was  entitied  to  recover.    Id, 

14.  The  purchaser  of  real  estate  at  execution  sale  has,  befbre  the  period  for 
redemption  expires,  a  species  of  equitable  conditional  estate,  which  beoomev 
absolute  upon  the  expiration  of  the  time  for  redemption,  leaving  theteafter 
onl^  the  barren  legal  title  in  the  judgment  debtor,  until  the  execution  and 
dehvery  of  the  sheriffs  deed.    Id, 

15.  If  a  plaintiff,  in  an  action  of  foreclosure,  purchases  the  pcopeitj  et 
sheriffs  sale,  he  is  presumed  to  buy  with  full  knowledge  of  all  defeols  in  the 
proceedings  relating  to  service  of  the  summons.  SUMack  v.  Xese^  »* 
CaL  297. 

16.  During  the  period  which  eli^Mes  between  the  sale  of  land  on  aidtntia^ 
and  the  expiration  of  the  time  for  redemption,  tiie  statute  regards  the  p^ 
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dtMT  M  ilia  owner  in  •qmty  of  the  land,  snibjeet  only  to  the  right  of  re- 
teiplioii,  and  giyes  him  toe  rents  and  profits,  or  the  value  of  the  use  and 
QceqMtion— in  short,  the  entire  beneficial  interest  in  the  property,  except  the 
tofaul  possession.    Fage  y,  BogerSf  31  Cal.  293. 

17.  The  purchaser  of  real  estate  sold  on  execution,  upon  the  deliyery  to 
Um  of  the  sheriff's  certificate  of  sale,  acquires  a  species  of  conditional 
t^taUe  estate  in  the  land,  sabject  to  be  defeated  only  b^  a  redemption 
mUun  the  time  allowed  by  law,  leaving  the  legal  title,  with  a  right  of  reaemp- 
iitm  only  in  the  jnd^nent  debtor,  which  the  sheriff  may  convey  to  the  por- 
diiMr  by  execnting  a  deed  to  him  after  the  expiration  of  the  period  allowed 
for  redemption,    m. 

19.  Unoer  the  two  hundred  and  twenty-ninth  section  of  the  Practice  Act, 
t  nbaequent  judgment  creditor  having  a  hen  has  a  right  to  redeem  real  estate 
told  by  fiaredosure  of  a  previous  mortgage,  in  the  hands  of  the  purchaser. 
See.  229,  Ketd  dt  Cahoon  v.  L^ffan,  2  Cal.  696.  This  statute  is  remedial,  and 
ihonld  be  beneficially  construed.    Id, 

20.  V^thout  express  authority,  neither  the  mayor,  nor  the  commissioner  of 
Am  funded  debt  of  San  Fran^sco,  nor  any  or  either  of  them,  by  virtue  of 
flieir  ofBcest  or  otherwise,  are  authorised  to  redeem,  under  the  act  of  April 
ttttk,  1851,  lands  of  the  city  sold  on  executions  against  her;  neither  can  the 
dij  attorney  ratify  their  act  of  redemption  by  plea  after  suit  is  toought 
nome  v.^an-JVanctwo,  4  Cal.  127. 

il.  The  commisaioners  of  the  funded  debt  are  not  successors  in  interest, 
indginent  debtors,  or  judgment  creditors,  and  therefore  not  redemptioners; 
sor  ne  they  so  in  their  iodividual  capacity  of  oitisens  and  taxpayers.    Id. 

22.  A  payment  by  the  sheriff  for  the  redemption  of  land  sold  under  exeou- 
tioB,  cannot  be  maae  in  oertifled  checks.    Id. 

$  230.  Real  property  90  aoldj  hy  whom  U  may  he  redeemed. 

Property  sold  subject  to  redemption,  as  provided  in  the 
last  section,  or  any  part  sold  separately,  may  be  redeemed  in 
the  manner  hereinafter  provided,  by  the  following  persons, 
or  their  successors  in  interest : 

Ifit.  The  judgment  debtor,  or  his  successor  in  interest,  in 
ihe  whole  or  any  part  of  the  property. 

2(L  A  creditor,  having  a  lien  by  judgment  or  mortgage  on 
^  property  sold,  or  on  some  share  or  part  thereof,  subse- 
quent to  that  on  which  the  property  was  sold.  The  persons 
mentioned  in  the  second  subdivision  of  this  section  are,  in 
tiaa  chapter,  termed  redemptioners. 

Applieable  to  Justices'  Courts. 

I  OenaaSy.— The  statute  aUoving  a  redemjption  of  property  sold  at  judi* 
^nlee  contemplates  that  the  jpossouion  shau  not  change  to  the  purchaser 
J?7  *?  «piration  of  the  time  limited  for  redemptionT^tw  v.  Jf  WdWon,  6 
W.  «J;  5&1K  V.  Jfocw,  22  Id.  647. 

^^The  viatnte  alloinng  redemption  of  lands  sold  under  execution  is  inop- 
^^^  to  those  cases  where  the  debt,  upon  which  judgment  and  execution 
^^^^<w^  iras  contracted  before  the  passage  of  the  act.    Bwlt  v.  Jf  OcAea, 

Jl;  An  act  denying  a  right  of  sale  for  the  enforcement  of  the  contract  would 
aTa  I  ^"^  ^  vitia  aasaolt  upon  the  obligation  as  practicaUy  to  destroy 
P  ^K  ^"'^<''®  ^  unconstitutional.  But  a  repeal  of  a  nght  of  redemption— 
™.ofQer words,  an  act  making  a  sale  absolute  instead  of  oonditional— would 
^mpiirtheoontataet    T^mmm  Sedim^^f^  15  Gal.  615. 
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4.  The  8tatatOTy>  tdga^aldciBM  te  td  Te&t^fii<m'  aart  mate  pnMAdton  ot 
gOYeming  iha  oonne  of  the  prooeee  and  ite  effeoto.  They  do  ntoi  toveh^ 
oontraot  of  indebtodnew,  which  standB,  as  it  stood  befove^  a  vaUd  obiigiatiatf 
to  pay  money,  with  the  sanctioiiB  fumiahed  by  law  to  ila  enforeemeadt^  ^^^ 
a  sale  without  anjr  right  of  ledemptioii  is  a  Talid  and  mffieient  ronedy  for  wm 
enforcement  of  the  oontsaot.    l£  - 

5.  The  right'  to  vedeem  under  the  atatate,  and  the  mode  of  aaaetfiiigiM 
right,  are  mere  oreatnrea  of  the  statate^  The  right  is  giv«in  to  a  jndguHiBir 
creditor,  and  if  beftne  a  part^  becomes  a  judgment  creditor  the  law  be  repeiMk' 
he  has  no  claim  to  redeem,  became  he  does  not  belong  to  the  okm  of  penMitf 
for  which  the  remedy  is  famished.    Id.  ' 

6.  The  Legislature  may  give  a  partienlar  priTllege,  or  a  rights  to  eontrtMsi  bm 
certain  terms  or  in  certain  eircmastances,  bat  it  may  tepoal  the  proviakm,  t^ 
denj  the  right,  as  a  general  rale^  as  fally  and  completely  as  it  can  grre  tiieMf 
or  it  may  alter  the  tenns  at  ita  pleasoxe,  sabject  only  to  this,  HtBt  it  fwmiflif 
repeal  or  alter  so  as  to  affect  those  contracts  whidi  nave  been  made  iliui^^ 
the  existence  of  the  act  anthorisingtliem.  •  Id, 

7.  l^e  li^t  to  redeem  land  is  no  part  of  the  contract  of  indebted&esK;  It 
is  a  new  privilege  given  by  statute.  It  is  a  provision  made  by  alatate  for  «r 
fatare  contract,  by  poxvoing  which  a  porchase  of  land  may  be  made.  B«f  w 
this  provision  is  oiily  a  matter  oat  of  which  rights  mav  grow,  the  pw>viaiom 
may  be  repealed  at  anv  time  before  a  party  avails  himself  of  it.    Id, 

8.  A  reoemption  of  property  sold  under  a  decree  of  foreclosure  is  aoeon* 
pliidied  by  payment  under  protest,  if  the  amount  cUdmed  to  be  due  by  ISbB 
sheriff  to  certain  portions  elaimed  aie  disputed.    Id, 

9.  The  statutoiy  rig^t  of  redemntion  is  equally  a|yp]lcable  to  sales 
decrees  in  mortgage  cases,  as  to  sates  under  ordinary  radgiwants  at  law. 
MWan  V.  Richards,  9  Gal.  865. 

10.  Courta  of  emiity  will  lesn  in  favor  of  the  ri^t  of  redemption*  Btdtom 
V.  XotM,  10  Cal.  a07. 

11.  Apsrfy  entitted  to  redeem  has  a  right  to  have  ascertained  the  price  at 
which  his  interest  was  so^d,  in  order  that  he  may  redeem.  Jicnoi  v.  JZqmoUi^^ 
11  Gal.  20. 

12.  The  eouitable  i^ght  to  redeem  pn^Mrty  sold  under  a  deorse  of  fosv- 
cloBure  held  by  subsequent  incumbrancers  is  merged  into  a  statutory  lifldii^. 
not  by  any  force  given  to  the  language  of  the  decree,  but  by  the  fact  diat  tfic^ 
have  had  their  day  in  Gourt»  and  an  opportunity  of  settinff  up  any  eqniliea 
they  possessed.  After  the  decree,  they  stand,  as  to  their  ri«it  of  reaenptionv 
in  uie  same  position  as  ordinary  judgment  debtors.  MofS^omtry  v.  ISdt^  11 
Gal.  317. 

13.  In  a  suit  to  foreclose  a  mortage,  E.,  a  junior  mortgagee  of  the  premiae^ 
was  made  a  party,  and  in  aooordsnoe  witiii  the  prayar  en  his  answer,  tto  d^ 
cree  dedarea  the  amount  of  his  lien,  and  ordered  the  application  of  any  jpxfh 
ceeds  of  the  sale  remaini^  after  satasfihotion  of  the  prior  mortgage  to  be 
applied  to  its  payment.  The  premises  were  sold  under  the  decree  to  F.  for 
an  amount  more  than  sufficient  to  satisfy  the  first  mortgage,  and  the  surplus 
was  paid  to  K.,  but  leaving  the  larger  portion  of  his  olaun  unsatisfWd.  TUir 
balance  was  assigned  by  £.  to  G.  ana  B.,  who,  within  the  six  months,  ten- 
dered the  sheriff  the  amount  required  by  statute  to  redeem  from  the  ss^ 
Htid,  Uiat  G.  and  B.  were  redemptiouers  under  the  Statute,  and  that  F.  wm 
not  entitled  to  the  iiheriff*s  deed.    FHnk  v.  Murphy,  21  Gal.  108. 

14.  The  holders  of  the  others,  secured  by  the  mortgage,  have  a  right  to  re- 
deem from  the  sale  made  under  such  foreclosure,  but  ^en  not  made  putiea  to' 
the  action  must  assert  tiiis  right  to  redeem  within  four  years,  or  it  Is  barred  by 
the  Statute  of  Limitations.    OraUan  v.  Wiggfm^  23  Gal.  16. 

16.  The  right  to  foreclose  and  the  right  to  redeem  are  reclprocsl,  and  fllS 
Statute  of  Limitations  as  to  the  right  of  redemption  begins  to  run  at  the  tfaM 
the  right  of  action  accrues  on  the  mortgage.    Id, 

16.  The  obligation  of  a  Judgment  ere<utor  or  redemptiou^r,  to  pay  a  oertsit 
amount  of  money  in  order  to  exercise  the  statutory  riffht  of  redemption  from  a 
sale  of  laud  made  by  a  sheriff,  is  a  debt  within  the  mining  of  the  Ajct  of  Goa- 
gvess  making  treasory  notes  lawful  money  and  a  l^gal  tender  in  payment  of 
debts.    Peopie  v.  Maykew,  26  Gal.  655. 
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17.  Wbo  may  or  may  not  wdecm.— Under  the  two  hundred  and  twentj- 
Ml  seetioii  of  ibe  Practice  Act,  a  sabaequent  judgment  creditor,  haying  a 
leo,  has  a  right  to  redeem  real  estate  sold  by  foreclosare  of  a  previous  mort- 
pgjt  in  the  hands  of  the  purchaser.    Kent  A  Cahoon  v.  Laffan,  2  Gal.  595. 

18.  It  foUowi  that  a  creditor  of  the  mortgagor  obtaining  a  judgment  after  sale 
ttder  the  decree  of  foreclosure,  but  before  the  execution  of  the  convejance 
ttareonder,  acquires  a  lien  on  the  estate  entitling  him  to  redeem.  MeMWan  r. 
moBTds,  9  Gal.  365. 

Vk  Where  a  meehanio'a  lien  attached  on  certain  premises  January  18th, 
US6,i&d  a  mortgage  waa  placed  on  the  same  premises  Januair  2l8t,  1856, 
and  a  anit  waa  brought  anbaequent  to  the  execution  and  record  of  the  mori- 
gige  to  enforce  the  mechanic's  lien,  in  which  suit  the  mortgagees  were  not 
■add  parties,  and  under  the  decree  rendered  in  snoh  suit  a  sale  was  made, 
nd  after  Hhe  expiration  of  six  months  no  redemption  being  had,  a  deed  waa 
fluented  to  the  assignees  of  the  sherifTs  certificate:  Held,  that  the  right  of 
Am  mortgagees  to  re&emthe  premises,  hf  paying  oif  the  incumbrance  of  the 
neduuiio's  Uen,  was  not  a£fected  by  the  decree  and  the  proceedings  thereon- 
tefSnd  that  the  purchasers  of  the  premises  npon  a  decree  of  foreclosure  of 
Ae  mortgage,  having  receiYed  this  aeed  npon  snch  purchase,  was  entitled  to 
fta  same  r^t  toxedeem.     WhUney  ▼.  JBiggim,  10  Cal.  547. 

90.  The  light  to  redeem,  nnder  the  statute,  from  a  sale  on  execution,  ezista 
ia  some  instances  where  there  is  no  eqnity,  and  in  other  instanoes  in  con« 
aeetion  with  the  equitable  right.  Parties  to  the  suit  in  which  the  judgment 
ii  rendered,  under  which  the  sale  is  made,  are  restricted  to  the  six  months 
giren  by  statute.  Parties  acquiring  interests  pending  suits  to  enforce  previ- 
ndy  existing  liens,  or  after  judjgment  docketeid  or  sale  made,  hare  no  equity, 
and  are  confined  to  the  rights  ifiven  by  the  statute;  but  parties  obtaining  in* 
temta  subsequent  to  the  plaintiff  and  before  suit  brought,  who  are  made 
paitiea  in  such  suit,  possess  the  equitable  and  statutory  right.  They  may  re- 
seem  under  this  statute,  or  they  may  file  their  bill  in  equity.     Id, 

SI.  The  redemption  should  be  beneficially  construed.  Sent  v.  Laffan,  2  Gal. 


SI  The  fiaet  that  judgmenta  were  recovered  before  the  act  of  1859,  does 
BotTeat  in  the  holders  of  them  the  right  to  redeem  from  a  sale  made  after  the 

Rof  the  act,  upon  any  terms  oofferent  from  those  prescribed  by  the 
the  riffht  to  redeem  under  the  act  of  1851  were  an  incident  to  any 
pigment  renoered  while  that  act  existed,  it  was  a  portion  of  the  remedy 
viuch  might  be  taken  away  by  the  Leglalature  at  any  time  before  the  right 
bad  become  vested  by  the  party  availing  himself  of  it  Ttu}^^^  BedemptUm 
Co^y,  Sedgwick,  IB  Cal.  515. 

S3.  Where  plaintiffs,  owners  of  certain  judgments  and  decreesi,  had  both 
the  equitable  and  statutory  right  to  redeem  property  sold,  and  exercised  their 
ni^imder  the  statute  by  redeeming  from  D.,  who  had  purchased  under  his 
ovaforeclosiire,  and  then  D.,  as  assignee  of  other  jud^ents,  redeemed  f^m 
idainfiffs:  Eeid,  that  plaintifl^  did  not  lose  their  equitable  right  of  redemp- 
tiflo,  fnm  the  fact  that  they  also  asserted  their  statutonr  right,  the  subsequent 
ledenption  by  B.  leaving  their  claims  unsatisfied.    Id, 

Si  The  doctrine  of  Whitruy  v.  Higgins,  (10  Gal.  55i),  as  to  equitable 
Hghtof  redemption  in  favor  of  certain  persons  not  made  parties  to  a  mort- 
em foreclosure,  applied  to  a  peculiar  stdte  of  facts.  Id, 
J!6.  Without  exprt)8S  authority,  neither  the  mayor  nor  the  commissioners  of 
we  fonded  debt  of  San  Francisco,  nor  any  or  either  of  them,  by  virtue  of 
ueir  otBces  or  otherwise,  are  authorized  to  redeem,  under  the  act  of  April 
^  1851,  lands  of  the  city  sold  under  executions  against  her ;  neither  can  the 
otf  attorney  ratify  their  act  of  redemption  by  plea  after  suit  brought  Thome 
▼•  8m  Francisco,  4  Gal.  127. 

.  26.  The  commissioners  of  the  ihnded  debt  are  not  successors  in  interest, 
jodgment  debtors,  or  judgment  creditors,  and  therefore  not  redemptioners,  nor 
Me  Uiej  so  in  their  individual  capacity  of  citizens  and  tax-payers.    Id. 

57.  A  payment  to  the  sheriff  for  the  redemption  of  land  sold  under  execu- 
Hoa  cannot  be  made  in  certified  checks.    Id. 

58.  The  purchaser  at  an  execution  sale,  before  conveyance  to  him,  has  a  right 
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to  redeem  libe  property  sold  on  the  enforoement  of  a  prior  lien ;  aftor  emsmj'i 
aDce  to  him,  he  has  the  same  right  as  successor  in  interest  to  the  dehtor  or 
mortgagor.    McMiUan  y.  BichardSf  9  OaL  413. 

29.  Possiblj  a  Coart  of  equity  would,  under  some  clrcamstancei,  inova 
tenant  (or  years  to  redeem  the  premises  sold  in  foreclosure,  if  he  applied  wilfeii 
a  reasonable  period  after  becoming  acquainted  with  the  proceedings.  Mdkt' 
nwU  y.  Burke,  16  Gal.  590. 

30.  A.  owes  B.  a  debt ;  to  secure  it  A.  and  G.  Jointly  mortgage  to  E  s  pkes 
of  land  owned  by  them  in  common.  SnbeeqnentlyT  A.  mortgages  his  undinM 
interest  in  the  land  to  secure  a  debt  to  D.  B*  forecloses  against  A.  sad  G.,aBd 
buys  in  the  whole  land,  not  making  D.  a  party.  Tlie  timeof  statutorji^ 
demption  haying  expired,  B.  geta  a  sheriff's  deed.  J9«bl,  that  D.,  as  sabsaqust 
mortgagee,  may  redeem  A.'s  but  not  G.^s  interest  in  the  land,  and  that  the  all 
is  final  as  to  G.'s  interest,  D.  not  being  a  necessary  party  to  tbe  forediMA 
Kirkham  y.  Bvpani,  14  Gal.  563. 

31.  A  subsequent  mortgagee  wonld  haye  a  right  to  redeam  premises  fromv 
sale  under  a  judgment  upon  mechanics'  liens  by  paying  the  money  jostly  dir, 
Interest,  costs,  etc.,  he  not  haying  been  party  to  the  suit  by  tlie  UeDhoIdcr. 
Gamble  y.  VoU,  15  Gal.  510. 

32.  A  mortgagor  may,  in  this  State,  maintain  an  action  to  redeem  tbeoMit' 
gage.    DaubSwpetik  y.  PUxUy  22  Gai.  330. 

§  281.  *  When  it  may  be  redeemed^  and  redemption  mmeg. 

The  judgment  debtor  or  redemptioner,  may  redeem  tltf 
property  from  the  parchaser  within  six  months  after  the  sale, 
on  paying  the  purchaser  the  amount  of  his  purchase,  witt 
with  twelve  per  cent,  thereon  in  addition,  together  with  tb 
amount  of  any  assessment  or  taxes  which  the  purchaser  msf 
have  paid  thereon  after  the  purchase  and  interest  on  sndi 
amount ;  and  if  the  purchaser  be  also  a  creditor  haviiig  t 
prior  lien  to  that  of  the  redemptioner  other  than  the  judg- 
ment under  which  such  purchase  was  made,  the  amonot  of 
such  lien  with  interest. 

^Amended  1859,  139;  1860,  302,  applicable  to  Justices  Conxts ;  see  mkt 
preceding  section. 

1.  When  a  redemptioner,  under  the  statute,  pays  to  the  sheriff  an  ^x^^''^ 
money,  under  protest  as  to  the  excess,  the  payment  is  not  oompulsozy.  i^ 
MiUan  y.  Vxse&r,  14  Gal.  236. 

2.  Where  a  judgment  is  against  two,  one  only  of  whom  appeals,  and  tti 
appeal  is  dismissed  with  twenty  per  cent,  damages,  the  damages,  vith  tti 
costs,  do  not  become  part  of  the  original  judgment,  and  the  redemptioiiffK 
not  bound  to  pay  them  when  he  redeems  from  a  sale  under  the  judomeni  m 

3.  The  purchaser  at  an  execution  sale,  before  conyeyance  to  nim,  hB  * 
right  to  redeem  the  property  sold  on  the  enforoement  of  a  prior  lien ;  iflv 
conyeyance,  he  has  the  same  right  as  successor  in  interest  to  the  debtor  tf 
mortm;or.    Id. 

4.  Nor  is  he  required  to  pay  interest  on  the  whole  judgment  of  ^^  ?^ 
chaser,  but  only  on  the  excess  oyer  and  aboye  the  bid.  J&MiBan  y.  Vii^i 
14  Gal.  232. 

6.  A.  owes  B.  a  debt ;  to  secure  it,  A.  and  G.  jointly  mortgage  to  ^\^P^ 
of  land  owned  by  them  in  common.  Subsequently,  A.  mor^ages  his  vm^ 
yided  interest  in  tiie  land  to  secure  a  debt  to  D.  B.  forecloses  against  Atf" 
G.,  and  buys  in  the  whole  land,  not  making  D.  a  partr.  The  time  for  stttf 
tory  redemption  haying  expired,  B.  gets  a  sheriff's  deed:  Held,  that  I).tM 
sobsequent  mortgagee,  may  redeem  A.'b,  bat  not  G.'s,  interest  in  tiie  Isw* 
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iidflMt  the  sale  is  flxuJ  as  to  C.'b  interest,  D.  pot  being  a  neoeaaaiiy  pertj  to 
ftfi  foredosnre.    Kirkham  v.  Dupont^  14  Gal.  559. 

6.  The  ledemptioa  money  for  A. 'b  interest  wonld  be  the  amonntof  B.'s 
ao]%age  debt,  imh  interest,  etc.,  less  one-half  of  the  pnrchase  money  of  the 
ihole  tract  sold,  as  the  land  of  A.  and  C.  nnder  the  foreclosure  sale.    Id. 

7.  In  soeh  ease  the  sheriif  is  the  bailee  of  the  redemptioner  as  to  the  exoess,  . 
^K)  may  reoover  it  ba<^  on  demand,  the  money  not  having  been  paid  oyer 
tft  file  ledemptloner.    McMiUan  v.  Viacher,  14  Cal.  232. 

8.  The  le^  estate  exists  in  the  judgment  debtor  after  expiration  of  the 
fime  to  redeem,  nntil  execution  of  the  conveyance  to  the  purchaser.  McMUian 
t.  IMards,  9  Cal.  865. 

9.  The  title  to  real  estate  does  not  pass  nntil  the  execotion  and  dellTeiy  of 
fte  deed.    Anlhany  v.  Wessd,  9  Cal.  103. 

10.  Time  is  not  given  for  the  purpose  of  enabling  the  debtor  to  make  a 
vofit  out  of  the  estate,  but  for  the  purpose  of  enabling  him  to  raise  the  money 
ttTedeem.    Harris  v.  Beynolds,  13  Cal.  517. 

U.  Where  a  redemptioner,  under  the  statute,  pays  to  the  sheriff  an  excess 
€f  money,  under  protest  as  to  the  excess,  the  payment  is  not  compulsory* 
Jfeiftaaa  ▼.  Ftsefter,  14  Cal.  240. 

11  Under  our  statute  a  redemptioner  is  not  required  to  pay  interest  on  the 
poichaser's  bid,  over  and  above  the  eighteen  per  cent ,  (now  twelve  per  cent.) 
aor  is  he  reauired  to  pay  interest  on  the  whole  judgment  of  the  purchaser, 
Vii  o]4y  on  me  excess  over  and  above  the  bid.    Id, 

18.  Ajparty  entitled  to  redeem  has  a  right  to  have  ascertained  the  price  at 
lUeh  his  interest  was  sold,  in  order  that  he  may  redeem.  JBotm  t.  MeynMSf 
llCaLU. 

14.  Where  a  judgment  is  against  two,  one  only  of  whom  appeals,  and  the 
ipMl  is  dismissed  with  twenty  per  cent,  damages,  (he  damages  with  costs  do 
lot  become  part  of  the  original  judgment,  and  the  redemptioner  is  not  bound 
to]iay  them  when  he  redeems  from  a  sale  under  the  judgment.  MeJUUkm  v. 
FiKkr,  14  Cal.  240. 

15.  Mcwithw  —The  term  "  months  '*  used  in  the  statute  fixing  the  period  of 
ademption  from  judicial  sales,  means  calendar  and  not  lunar  months.  Orosa 
i:  F<nf2er,  21  CaL  892. 

K.  ▲  sheriff's  dead^— Upon  a  judicial  sale,  exeouted  before  the  eocpira- 
tioa  of  the  statutory  period  of  redemption,  is  absolutely  void  and  not  merely 
loidabfe.  Gross  v.  j'oiofer,  21  Cal.  392;  8,d;L.  Sodety  v.  Thompson,  32  Id.  347. 

17. 1  deed  executed  by  a  sheriff  immediately  after  the  sale,  without  waiting 
tbe  exjniation  of  the  time  given  by  law  for  redemption,  is  void.  An  entry 
vder  tuch  deed  is  not  an  entry  under  color  of  title.  Bernal  t.  Gkim,  Oct. 
tlM7. 

18.  Who  may  or  not  ol^^ot  to  tlie  redemption. — ^Where  a  party  pur- 
dawd  property  at  sheriff's  sale,  and  on  attempt  by  the  owner  to  redeem  innn 
Ub  be  objects  that  the  amount  tendered  for  redemption  is  not  enough,  be- 
•Mtt not inchiding  certain  taxes  he  has  paid  on  the  property:  Hdd,  &At  he 
Moft  show  that  the  taxes  were  legally  assessed  and  ^o,  aind  were  a  charge  on 
M  property  before  or  at  the  time  of  the  redemption,  and  the  tax  collector's 
ve^ite  are  not  sufficient  proof.    Seale  v.  Doane,  17  Cal.  476. 

19.  Third  persons  have  no  right  to  inquire  from  what  source  a  redemp- 
fioner  gote  the  money  he  proposes  to  use  to  effect  a  redemption  he  is  entitled 
toanke.    Id. 

(232.  ^When  jvdgmeni  debtor^  or  other  redemptioner^  may 

If  property  be  so  redeemed  by  a  redemptioner,  either  the 
judgment  debtor  or  another  redemptioner  may,  within  sixty 
'^;b  after  the  last  redemption,  again  redeem  it  from  the  last 
redemptioner,  on  paying  the  sum  paid  on  such  last  redemp- 
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tion,  with  four  per  cent,  thereon  in  addition,  and  the  amouol 
of  any  assessment  or  taxes  which  the  said  last  redemptionei 
may  have  paid  thereon  after  the  redemption  foj  him,  with  i^ 
terest  on  such  amount,  and  in  addition  the  amount  of  uM 
liens  held  by  said  last  redemptioner  prior  to  his  own,  wij^ 
interest ;  provided,  that  the  judgment  under  which  the  prt^ 
perty  was  sold  need  not  be  so  paid  as  a  lien.  The  proper^ 
may  be  again,  and  as  often  as  the  debtor  or  a  redemptioi4| 
is  so  disposed,  redeemed  from  any  previous  redemptioner,  widu 
in  sixty  days  after  the  last  redemption,  with  four  per  C6id|| 
thereon  in  addition,  and  the  amount  of  any  assessments  or 
taxes  which  the  last  previous  redemptioner  paid  after  tbt 
redemption  by  him,  with  interest  thereon,  and  the  amonntof^ 
any  liens,  other  than  the  judgment  under  which  the  proper^ 
was  sold,  held  by  the  said  last  redemptioner  previous  to  hm 
own,  with  interest.  Notice  of  redemption  shall  be  given  tv 
the  Sheriff;  if  no  redemption  be  made  within  six  mooiki 
after  the  sale,  the  purchaser,  or  his  assignee,  shall  be  entitM 
to  a  conveyance ;  or  if  so  redeemed,  whenever  sixty  daji 
have  elapsed,  and  no  other  redemption  has  been  made  and 
notice  thereof  given,  the  time  for  redemption  shall  have  ex* 
pired,  and  the  last  redemptioner  or  his  assignee,  shall  be 
entitled  to  a  Sheriff's  deed.*  If  the  debtor  redeem  at  anj 
time  before  the  time  for  redemption  expires,  the  effect  of  thd 
sale  shall  be  terminated  and  he  be  restored  to  his  estate. 

Amended  1869, 140;  1860,  902.    AppUoaUe  to  Jnetioee'  Conrto. 

—^ 

•SxATom  or  1U8, 9S. 

Jm  Aet  for  fh4  rttiff  ^  yurdtaun  oA  fate  </  real  tttak  ^  jmftKe  40berfL    Annni«4 
March  a7tb,  1868. 

The  Pttopto  of  tlie  State  of  Oaliftnnio,  TCpresMited  in  Benito  and  lia—ably,  do  «nat « 
follows: 


SncTEov  1.  Whert  landa  haye  been  or  may  hfxeafter  be  io!d  bgr  e  dieriff,  or  oOmt 
laed  oflloer,  for  taxes,  or  under  an  execation  or  order  sal«^  and  the  vordMes  er  Mi 


aesians  mar  be  entitled  to  a  deed» and  the  shorilt;  or  oth^r  offloor  who  made-fhe  arie^  tidal 
or  abeant  ftom  tbeState^  or  in  any  wise  disqualified,  it  sballor  majbe  lawfol  lor  tb»i 
•or  of  the  said  sherilT  or  other  omoer,  to  make  »uch  deed  to  soeh  purchaser,  bis  a 
or  assignees,  in  the  same  manner  and  with  th«  same  effect  as  if  macw  bgr  the  oAoer  i 
Bueh  Bale. 

Sac.  %  When  property  has  heretofore  been  sold  by  a  sheriit  or  other  snthortad 
Clff  taxes,  or  under  aa  execution  or  order  of  sale,  anu  in  oontequenoe  of  the  death,  abstf* 
from  the  btate,  or  other  disqualifloation  or  th»  shtrif^  or  other  ofl&oer  who  made  ths  nhb  • 
deed  for  the  pnq^r^  so  sold  has  been  exeoated  to  the  purdiaser  or  porchaeers,  or  to  kH  tf 
their  assigns^  by  the  sncoessor  of  such  sheriff  or  otber  officer,  sueh  deed  so  made,  as  date- 
said,  by  the  suooessor  if  tbe  officer  who  made  the  sale,  is  he;  eby  ratiAed  and  ooiillnDBd.a8A 
muds  KS  TsUd  and  Uoding,  tr»  oonyey  the  property,  as  thou^  tbe  same  hod  been  exMViM 
by  the  offloer  himself  who  made  the  saie ;  and  such  deed,  so  made,  and  exeeute^  ■* 
acknowledged,  according  to  law,  and  heretofore  recorded,  shail  impart  notice  of  its  eeami 
from  and  aficr  tbe  date  of  the  passage  of  ihit  Act. 

8TC.8.  Such  deeds,  so  made  as  afore8ald,8h»a  hate  the  ssBietooa  and  eflMt  as  sfldMii 
aa  if  made  by  the  oOoer  making  snob  sale. 
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.  i  A  Bheriff  who  fells  land  undAr  execution,  and  girea  a  eeriifloate  of  the  sale 
.ta  flw  pmcfaaser,  and  sabseqnentlj  his  term  of  office  expires,  is  the  proper  per- 
MB  to  make  the  deed.    AidhanyT.  Wesad,  9  Gal.  103. 

1  A  pnichaser  aft  a  sheriff 's  sale  may  have  a  lien  npon  the  property  prior 
k  ikBi  of  the  redemptioner.  The  fact  tiiat  he  is  the  creditor  aoeB  not  mvest 
§0  lian.  He  may  be  both  a  creditor  and  a  pnrchaser,  and  still  haye  a  prior 
Ini  to  that  of  the  redem]^tioner.  This  can  only  be  on  the  principle  that  the 
teal  estate  is  atill  in  the  jndgment  debtor,  nntil  the  deliyery  of  ue  ^eriff 'b 
ieed.    Kmghi  y.  Fair,  9  Cal,  111. 

3.  The  Bedemption  Act  of  1859  is  in  substitntion  of  the  Act  of  1851,  and 
Mliss  to  sales  made  after  the  passage  of  the  Act  of  1859,  thongh  made  npon 
{mmentB  rendered  before.     Tuolvmne  BedempUon  Co,  t.  Sed^oick,  15  Gal. 

4.  The  paj^ent  by  a  jndgment  debtor  of  the  judgment,  after  a  sheriff's 
pk,  extiogniahes  the  lien,  and  the  fact  that  he  takes  a  transfer  of  the  ccortifl- 
Cite  and  flie  sheriff's  deed,  instead  of  a  certificate  of  redemptioo,  cannot 
#fe8t  the  lien  of  a  subsequent  judgment.    MeCarlhy  y.  CArts^ie,  13  Gal.  81. 

5.  Where  plaintiffs,  owners  oi  certain  judgments  and  decrees,  had  both  tiie 
ijnitable  and  statutory  right  to  redeem  mopertysold,  and  exercised  their 
t^  mider  the  statute  by  redeeming  from  D.,  who  had  purchased  under  his 
•VB  foreclosure,  and  then  D.,  as  assignee  of  other  judgments,  redeemed  from 
■hinfifff;  JBdd,  that  pkantilb  did  not  lose  their  equitable  right  of  redemption 
Bom  the  fact  that  they  also  asserted  their  statutory  righC  the  subsequent 
ademption  by  D.  leaving  their  claims  unsatisfied.  Tuoiunme  Bedemption  Co, 
«.  Ae^iflidk,  16  Cal.  5aa. 

1  A  flheriff 'a  deputy  may  execute  a  deed  for  property  sold  under  execution, 
sat  he  must  execute  it  in  the  name  of  the  sheriff.  If  executed  in  his  own 
•iBie,  it  is  deeisiye  against  ^e  party  claiming  under  it.  Lewis  v.  Thompeofif 
SGd.9G6. 

7.  A  mandamuB  will  not  lie  against  a  sheriff  to  compel  him  to  make  a  deed 
to  knd  to  a  purchaser  at  execution  sale  who  refuses  to  pay  the  purchase 
iBc&ey,  for  the  reason  that  he  is  the  oldest  judgment  and  execution  creditor, 
■Mi  entitled  to  the  mon<^,  especially  when  tihere  is  an  unsettled  contest  as  to 
flie  question  of  Uen.     WUHalns  v.  Smith,  6  Gal.  91. 

8.  Where  a  sheriff's  deed  is  executed  by  a  deputy,  in  the  name  of  the  sheriff 
vlKMe  tenn  of  office  had  expired  at  the  time  of  the  execution  of  the  deed,  the 
■itiiority  of  the  deputy  must  be  shown  to  anthorise  such  deed  to  be  read  in  evi- 
iaaeein  an  action  of  ejectment.    Cloud  v.  El  Dorado  Oounfy,  12  Gal.  128. 

9.  Tiie  sheriff's  deed,  executed  under  a  judicial  sale  for  taxes,  is  not  pnma 
fBOf^  or  conclusive  evidence  of  his  power  to  sell.  But  his  power  to  sell,  to 
"Bcite  a  eale  in  his  deed,  and  to  make  the  deed,  must  be  proved  by  the  judg- 
Mot  sod  execution.    People  v.  Doe,  31  Gai.  220. 

10.  A  deputy  sheriff  may,  after  the  expiration  of  the  term  of  office  of  his 
fnacipal,  and  In  the  absence  of  the  latter  from  the  State,  execute  a  deed  to  the 
pueuMer,  at  a  judicial  sale,  made  by  the  sheriff  while  in  office.    The  authority 
of  dK  deputy  is  not  impaired  by  the  act  of  185S,  allowing  the  deed  in  such 
Ctta  to  be  executed  by  the  succeeding  sheriff.    Mills  v.  Suhey,22  Gal.  373. 

11.  The  officer  who  malces  a  sale  of  land  by  virtue  of  an  execution,  and  exe- 
cstci  to  the  purchaser  a  deed  therefor,  must  in  his  deed  make  recitals  of  the 
v^cevery  of  the  judgment,  the  names  of  the  judgment  creditor  or  creditors,  and 
of  the  judgment  debtor  or  debtors,  sad  of  the  issuing  of  an  execution  on  the 
J^idfnieat.  and  of  the  levy  and  sale  thereunder.  The  recital  of  such  facts  is  es- 
Katisl  to  show  the  officer's  authority,  and  the  transmission  of  the  debtor's  title 
« the  property  to  thej>nrcha8er.    Donahue  v.  MeNitUy  et  oZs.,  24  Gal.  411. 

12.  A  sheriff's  deed  under  a  judicial  sale,  executed  before  the  expiration  of  the 
^^tory  period  of  redemption,  is  absolutely  void,  and  not  merely  voidable. 
vroM  V.  FoiDler,  21  GaL  392.    See  preceding  section. 

1 233.  ^£^  oases  of  redemption^  to  whom  the  payments  are  to  be 
tnode. 

The  payments  mentioned  in  the  last  two  sections  may  be 
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ni^ade  to  the  ptirehaser  or  redemptioner,  as  the  case  may  be, 
or  for  him,  to  the  officer  who  made  the  sale.  When  the 
judgment  under  which  the  sale  has  been  made  is  payable  in 
a  specified  kind  of  money  or  currency,  said  payments  shaO 
be  made  in  the  same  kind  of  money  or  currency,  and  a  teof 
der  of  the  money  shall  be  equivalent  to  payment. 

^Amended  1863,  690.    Applicable  to  Justices'  Courts. 


1.  Where  a  redemptioner  under  the  statute  pays  to  the  sheriff  an  cqeosm  flf 
money  under  protest  as  to  the  excess,  the  payment  is  not  oompulflofrj.  Jfr 
MiOan  t.  VUchtr,  14  Gal.  232. 

2.  In  snoh  case  the  sheriff  is  the  bailee  of  the  redemptioner  as  to  te 
6zoesB»  -who  may  recover  it  back  on  demand,  the  money  not  uATing  been  pdd 
oyer  to  the  redemptioner.    Id. 

3.  A  payment  to  the  sheriff  for  the  redemption  of  land  sold  undar  exeeaSm 
cannot  oe  made  in  certified  checks.    People  y.  Hays,  4  Gal.  127. 

4.  The  "  officer  who  made  the  sale  "  refers  to  the  incumbent  at  tiiB  time  of 
the  acts  of  sale,  and  not  to  the  offloial  character  of  tihe  person;  and  if  he  be 
dead  his  successor  cannot  perform  the  duty — i,  e.,  reoeiTe  the  redemplkm 
money.    Peopk  v.  Boring,  8  Gal.  406;  Anthony  v.  Wesad,  9  Id.  103. 

6.  How  redemption  money  in  such  cases  is  to  be  paid,  discnsjwMl.    IdL 

6.  The  title  to  redeem  does  not  arise  from  the  existence  of  the  ftcta  nuV' 
tioned  in  the  statute,  but  it  is  a  statutory  right,  given  onl^in  the  ei^eat  of  a 
tender  and  production'  of  certain  statutory  proofs.  The  redemptioner  maA 
produce  a  copy  of  the  docket  of  the  judgment    JiasheU  v.  Mahionfe,  14  CaL  51. 

7.  The  effect  of  a  sheriff's  certificate  of  sale  of  land  is  spent  when  the 
defendant  in  the  judgment  pays  the  bolder  of  the  certificate  the  amount  of 
the  purchase  and  interest     liaber  v.  MoLeOarif  SO  Gal.  135. 

8.  Luid  sold  at  sheriff's  sale  under  a  judgment^  payable  generally  In 
money,  without  specifying  a  particular  kind  of  money,  may  he  ledewasd 
with  treasury  notes,  miide  a  legal  tender  by  Act  Of  Gongress.  PeopU  ▼.  Jiqp- 
Aeio,  26  Gal.  666. 

9.  The  sheriff  is  the  special  agent  of  the  purchaser  of  land,  autfaotiaad  Is 
receive  the  redemption  money  for  him,  and  as  such  may  reoeiTe  in  redeoq^ 
tion  what  ia  regarded  as  current  money  at  the  time  and  place,  though  boI 
strictly  a  legal  tender,  unless  the  judgment  under  which  the  sale  was  made 
was  rendered  payable  in  a  particular  kind  of  money.  Peopk  ▼.  Mayhem^  26 
Gal.  655. 

§  234.  What  a  redemptioner  must  do  in  order  to  redeem. 

A  redemptioner  shall  produce  to  the  ofGcer  or  person 
from  whom  he  seeks  to  redeem,  and  serve  with  his  notice  to 
the  sheriff: 

1st.  A  copy  of  the  docket  of  the  judgment  under  which  he 
claims  the  right  to  redeem,  certified  by  the  Olerk  of  the 
Court,  or  of  the  county  where  the  judgment  is  docketed  ;  or 
if  he  redeem  upon  a  mortgage  or  other  lien,  a  note  of  the 
record  thereof  certified  by  the  recorder: 

2d.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself,  or  of  a  subscribing 
witness  thereto:  and 
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3d.  An  affidavit  bj  himself  or  his  agent,  showing  the 
amonnt  then  actually  due  on  the  lien. 

Applicable  to  Justices'  Court. 

1.  If  a  party  claim  a  sberilTs  deed,  as  having  redeemed  property  as  sncces- 
•or  in  interest  of  the  judgment  debtor,  his  oner  to  redeem  most  have  been 
aade  in  that  character.    HaskeU  v.  ManUmtt  14  Gal.  54. 

2.  To  entitle  a  judgment  creditor  having  a  lien  to  redeem,  he  must  serve 
vpon  the  officer  a  copy  of  the  docket  of  the  judgment.  A  copy  of  the  judg- 
ment is  not  sufficient.    Id, 

3.  A  certificate  of  the  sherilf  of  the  purchase  of  property  as  that  of 
tbe  defendant  in  execution  is  not  sufficient  to  enable  the  nolder  to  redeem 
u  soch  successor,  at  least,  not  until  the  expiration  of  the  six  months.    Id. 

L  An  assignee  of  a  judgment  and  of  the  sherifTs  certificate  of  a  sale  there- 
mder  stands  in  the  same  position  as  his  assignor,  the  plaintiff,  after  the  judg- 
sient  has  been  reversed;  and  the  sale  will  be  set  aside  and  then|am|^K  re- 
itored  to  thejefendant,  where  no  loss  or  injui^j^iUMtafllMHiBBl^- 

All  Act  U*  anuiul  an  Act  tnititliHl  •*  An  A«M  in  n-„'til5iU'  pnwmUn^'^ 
III  rlvil  r>u*«.»»  111  the  Counn  of  .Juhlu-i"  tii  thl>*  StHt<*."  pH»«rtort  April 
•i9th,  1851.     Thi'   rpopli-  of  the  Stale  of  California,    npi-es^nu-d   hi 
I  Ncnftle  nwl  A«!*»*inbly.  do  vuwl  hh  follows : 

Sec.   1.-    "Sei-lion  two  liuiulivd  unci  thirty  rtix  of  HHJil  Ac' 
is  hereby  aiueiuleil  ho  as  l<»  read  u«»  to)Io\\>: 

i  836-— The  purcbiuvr,  from  the  tiuie  ot  the  wile  until  a 
n»deniptioii,  and  a  redeuiptioner,  from  l\ie  time  of  \n»  redeinp 
tion  iifiliJ  another  redeuiplion,  nhall  be  entitled  to  reieivr 
from  the  tenant  in  ponaeaHion  the  rent*  of  the  propeity  sold, 
or  the  value  of  the  upe and  ooiu])ation  thereof,  prorided,  fhaf 
trheti  nitjf  rent*  or  profit  if  knrc  been  received  hi/  fhv  Judgiur.nf 
rredUor^or  Purchaser^  or  kix  or  tketr  a^xignu,  from  tlir 
prapertif  tknt  sold  preceding  tuck  redemption,  the  amoiinl.< 
of  such  renin  and  proJit»  gftall  be  a  credit  upon  the  redemption 
money  to  be  paid  ;  and  provided,  further,  that  if  fh£  re- 
demptioner  before  the  expiration  of  the  time  allowed  for  such 
redemption,  shall  make  demand  in  writing  of  such  purchaser 
-ir  creditor,  or  his  or  their  assifrns.  for  a  icritten  and  vcrijied 


J. ^    — 


value  of  the  use  and  occupation  thereof. 

^plifiabla  to  Justiees'  Courts. 


I 


e 
f 


i 

tiatement  of  the  amount*  of  such  rents  and  profits  thus  re-  » 

ceived,  the  period  for  redemption  shall  be  extended  five  days  ^ 

offer  such  sworn  statement  shall  be  given  by  snch  ptirchaser  I 

or  4t>  assigns,  to  suck  redemptioner ;  and  provided^  further, 

thai  if  such  purchaser  or  his  assigns  shall  for  a  period  of 

one  mouth  from  and  offer  such  demand  fail  or  refuse  to  give 

sneh  statement,  snrh  redemptioncr  may  bring  an  action  in 

any  Court  of  compcfent  jurisdiction,  to  compel  an  ncconnt- 

ingaud  disclosure  of  such  rents  and  profits,  and  until Jif teen 

days  from  and  after  the  final  determination  of  such  action, 

the  rirhf.  of  redemption  shall  be  extended  to  such  redemp- 

I  toner, 

Stef.   '2 -"This    Act    shftll  take  ejfecf  immcdialvly.     [Ap- 
proved March  \st,  187(K  1 
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n)Rd«  to  fhe  pnrebaeer  or  redemptioner,  as  the  case  Tuay  1! 
or  for  him,  to  tlio  officer  who  made  the  Bale.  Wheo  t 
judgment  under  which  the  sale  has  been  made  is  payal>lo 
a  specified  kind  of  mODey  or  carreocy,  said  payments  alu 
be  made  in  the  sitme  kind  of  money  or  currency,  and  s  te 
der  of  the  money  shall  be  equivalent  to  payment. 
■Amended  18S3.  f9D.     Applicable  to  Jnatices'  Coorta. 

1.  Where  ft  Tsdemptioner  under  the  Bt&tnle  p>f>  to  tlie  abeiiff  an  sxoava 
money  under  protoet  us  to  tliA  eioess,  the  pajment  i«  not  oompnlaorj'.  i 
Millan  V.  fwcher.  14  ChI,  ZM. 

2.  In  HDch  case  th('  iHieiiit  is  the  bailee  of  the  redemptioiuw  as  to  ti 
eicess,  who  may  reci'vi  r  il  back  on  demand,  the  money  not  naTing  boan  pa 

3.  A  navment  to  tho  sheriff  for  tiie  ledsmptian  of  land  sold  ""JilT  tBtttt^ 


ntnesB    thereto:  and 


tfi9  xxxcnETTioir.  §  2S6-80 

3d.  An  affidavit  by  hlmBelf  or  his  agent,  showing  the 
amonnt  then  actusUly  due  on  the  lien. 

Applicable  to  Justices'  Conit. 

1.  If  a  party  claim  a  Bberilfs  deed,  as  having  redeemed  property  as  suoces- 
nr  in  interest  of  the  judgment  debtor,  his  offer  to  redeem  most  have  been 
Bade  in  that  character.    Saskdl  v.  Manlove^  14  Cal.  54. 

2.  To  entitle  a  judgment  creditor  having  a  lien  to  redeem,  he  must  serve 
tpoQ  the  officer  a  copy  of  the  docket  of  the  judgment.  A  copy  of  the  judg- 
ment is  not  sufficient.    Id. 

3.  A  certificate  of  the  sheriff  of  the  purchase  of  property  as  that  of 
tbe  defendant  in  execution  is  not  sufficient  to  enable  the  nolder  to  redisem 
11  such  snccessor,  at  least,  not  imtil  the  expiration  of  the  six  months.    Id. 

4.  An  assignee  of  a  judgment  and  of  the  sheriff's  certificate  of  a  sale  there- 
ler  stands  in  the  same  position  as  his  assignor,  the  plaintiff,  after  the  judg- 
it  has  been  reversed;  and  the  sale  will  be  set  aside  and  the  property  re- 

to  the  defendant,  where  no  loss  or  injury  will  be  done  the  assignee. 
Idsv.  Harris,  14  Gal.  667. 

Otherwise,  as  to  a  stranger,  a  bona  fide  purchaser  without  notice.    He 

lot  within  the  rule.    But  to  constitute  himself  such  a  purchaser,  be  must* 

m  that  he  has  paid  the  purchase  money,  and  also  that  ne  is  the  purchaser 

the  legal  title,  not  of  a  mere  equity.    And  a  purchaser  at  execution  sale  is 

It  clothed  with  the  legal  title  until  he  receives  a  sheriff's  deed.    Id. 

§  235.    UntU  the  expiration  of  redemption  timej  Court  may 
f  train  waste  on  the  property ;  what  shcUl  be  considered  waste. 

Until  the  expiration  of  the  time  allowed  for  redemption* 

le  Court  may  restrain  the  commission  of  waste  on  the  prop- 

y,  by  order  granted  with  or  withont  notice,  on  the  appli- 

ion  of  the  purchaser  or  the  judgment  creditor.    But  it 

not  be  deemed  waste  for  the  person  in  possession  of  the 

perty  at  the  time  of  sale,  or  entitled  to  possession  after- 

rds,  during  the  period  allowed  for  redemption,  to  continue 

use  it  in  the  same  manner  in  which  it  was  previously  used  ; 

tfr  to  use  in  the  ordinary  course  of  husbandry ;  or  to  make 

Ithe  necessary  repairs  of  buildings  thereon  ;  or  to  use  wood 

[or  timber  on  the  property  therefor ;   or  for  the  repair  of 

tfenees ;  or  for  fuel  in  his  family,  while  he  occupies  the  prop* 

lerty. 

I  Applicable  to  Justices'  Courts. 

\  §  286.  Renis  and  profits^  who  is  to  receive. 

tThe  purchaser  from  the  time  of  the  sale  imtil  a  redemption 
d  a  redemptioner,  from  the  time  of  his  redemption  until 
tother  redemption,  shall  be  entitled  to  receive  from  the 
)enant  in  possession  the  rents  of  the  property  sold,  or  the 

rEilue  of  the  use  and  occupation  thereof. 
Applioable  to  JustilceB'  Courts. 


I  286]  BXsouTioir. 

1.  The  ptmshaser  at  Bhexiff's  sale  of  a  '*  water  diteh  "  ia  entiffed  to  flia 
rents  and  profits  thereof  from  the  date  of  the  sale  till  the  expiration  of  flie 
time  for  redemption,  as  well  from  the  judgment  debtor  in  possession  as  firam 
his  tenant.    Harris  v.  BtynMn^  13  Cal.  514. 

2.  The  words  **  tenant  m  possession,"  in  section  two  hnndred  and  thirfy-ax 
of  the  Practice  Act»  embrace  the  jndcment  debtor,  as  well  as  fais  lessee.    U, 

3.  Where  the  owner  of  mortgaged  premises  leases  the  same  for  a  term  ol 
years,  and  the  rent  is  paid  in  advance  by  the  tenant:  liddy  that  the  pnrbhaser, 
nnder  the  mortraige  sale,  can  reqnire  the  tenant  to  pay  the  rent  over  again  to 
him.    ifc2>etottt  Y.  Sullivan,  8  Cal.  592. 

4.  A  party  in  possession  of  premises  nnder  sheriff's  sale,  and  reodYisg 
rents  and  profits  oaring  the  time  for  redemption,  should,  in  eqnity,  as  betweea 
him  and  defendant  in  execution,  pay  the  taxes  assessed  while  he  is  so  in  pos- 
session. If  the  owner  does  not  pay  them,  then  the  statute  requires  the  paitjr 
in  possession  to  pay.    Kebey  v.  AoooUf  13  Cal.  609. 

5.  If ,  in  such  case,  such  party  fails  to  pav  the  tax,  permits  the  premises  to 
be  sold,  and  buys  them  in,  he  can  derive  no  benefit  from  the  sale;  except  tiiali 
in  equity,  the  amount  paid  would  probably  be  considered  an  advEDce  to  the 
judgment  debtor.  And  this,  tiiouoh  the  premises  were  bid  in  by  one  of  tvo 
partners,  while  the  possession  under  the  sheriflTs  sale  was  by  both  partnen. 
xhe  duty  to  pay  the  tax  was  several  as  well  as  joint     Id. 

6.  A  purchaser  of  land  at  sheriff's  sale  can  maintain  an  action  for  leaft 
af^ainst  the  tenant  in  possession  under  the  judgment  debtor,  before  the  ex- 
piration of  the  six  months  allowed  for  redemption,  and  as  often  aa  the  rent 
Deoomes  due  under  the  terms  of  the  lease  existing  when  he  purchsaed. 
Samoldg  t.  Laihrop,  7  CaL  43. 

7.  The  sale  operates  as  an  assignment  of  the  lease  for  the  time.    JdL 

8.  As  to  whether  the  words  **  tenant  in  possession*'  would  indnde  the  judg- 
ment debtor,  in  a  case  where  he  was  in  possession  at  the  time  of.  the  aJM,  so 
as  to  make  him  responsible  for  use  and  occupation — query  f    Id, 

9.  At  a  sheriff's  sale  of  the  premises  on  a  foreclosure  suit  by  plainliff 
against  B.,  plaintiff  became  the  purchaser.  During  the  six  months  soccesd- 
ing  the  sale,  C,  acting  as  agent  of  defendants,  occupied  the  premises,  cany- 
ing  on  the  business  of  a  saloon.  At  the  end  of  the  six  months,  defendants, 
as  mortgagees,  redeemed.  Edd,  that  the  defendants  are  tenants  in  posscwoa 
within  &e  two  hundred  and  thirty-sixth  section  of  the  Practice  Act,  and  must 
pay  the  pi^tuHff  for  use  and  occupation  for  the  six  months.  JTnijfiU  t.  2hN0» 
18  Cal.  113. 

10.  A  judgment  debtor  who  redeemed  his  property  within  twenty-one  dajs 
titer  the  sheriffs  sale,  but  who  had  received  from  ms  tenants  in  poasasaon 
four  hundred  and  forty-five  dollars  rent  between  the  day  of  sale  and  the 
redemption:  Held,  liable  to  the  purohafler  at  the  sale  for  the  amount  to 
received.    Kline  v.  Chase,  17  Cal.  596. 

11.  The  section  of  the  act  allowing  to  the  purchaser  the  value  of  the  use 
and  oooaTMktion  affords  the  only  remedy  the  purchaser  is  entitled  to.  dhuy  r. 
MiddUUm,  6  Cal.  392. 

12.  In  an  action  to  recover  possesion  of  land  on  a  title  acquired  by  a 
sheriff's  sale  and  a  deed  thereunder,  the  plaintiff  cannot  recover  for  tiie  rnitB 
and  profits  which  have  accrued  during  the  six  months  after  the  sale  sllbved 
for  ledemption.    Henry  v.  Everts,  30  Cal.  425. 

13.  The  right  of  a  purchaser  at  a  sheriff's  sale  to  rents  and  fnoflts  duriag 
the  time  allowed  for  redemption  rests  upon  the  statute;  while  in  ejectmeat 
the  right  to  rents  and  profits  rests  upon  titie  or  the  right  of  possession.    Id, 

14.  The  purchaser  at  sheriff's  sale  of  land  sold  on  execution  issued  on  a 
judgment  recovered  for  taxes,  is  not  entiUed  to  receive  the  rents  and  proflfti 
dumig  the  period  allowed  for  redemption.    Jfayo  v.  Woods,31  Cal.  269. 

15.  After  a  decree  foreclosiog  a  mortgage,  the  mortgagor  In  possession  ii 
not,  until  a  sale  is  made  under  the  decree,  accountable  either  for  rents  or  for 
use  and  occupation,  and  is  subject  to  no  liability,  except  that  be  may  be  r^ 
stndned  from  the  commission  of  waste.     WhUney  r,  AUen,  21  CaL  S3S. 

16.  A  person  who,  alter  the  oommencemeat  of  an  action  to  foreclose  a  mort- 
gage, acquires  possession  of  the  premises  from  one  of  the  defendants,  and  con- 
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limieB  to  occupy  alter  a  lale  under  the  decree  of  forAclosure,  Ib  a  '*  tenant  in 
fomeeAon,"  and  liable  as  such  to  the  purchasers  for  the  rents  and  profits  ac- 
endag  between  the  sale  and  the  executing  of  the  sheriif  s  deed.  Shofia  v.  ScoU 
mmr  Co^  21  Gal.  136. 

17.  R  having  a  possessory  interest  in  certain  premises,  which  have  been  sold 
under  a  foreclosure  decree,  employed  M.  to  manage  the  property  and  reoeire 
all  Hb  proceeds,  and  pay  them  over  in  certain  fixed  proportions  to  R.  and  S. 
AU,  tbat  M.  was  a  mere  agent  of  R.  and  not  a  *'  tenant  in  possession,"  and, 
ftereibre,  not  liable  to  the  purchaser  at  the  sale  for  the  rents  and  profits.    Id. 

18.  During  the  period  which  elapses  between  the  sale  of  land  on  execution 
and  the  expiration  of  the  time  for  redemption,  the  statute  resards  the  purchaser, 
as  the  owner  in  equity  of  the  land,  subject  only  to  the  r^ht  of  redemption, 
and  gives  him  the  rents  and  profits,  or  the  ralue  of  the  use  and  occupation— in 
ihor^  the  entire  beneficial  interest  in  the  property,  except  tiie  actual  possession. 
?agi  V.  Bogen,  31  Cal.  293. 

19.  Section  236  of  Practice  Act  does  not  apply  to  tax  sales.  Mauo  v.  Woods. 
Jan.  T.,  1867. 

§  237.  ^J^  purchaser  of  real  property  be  evicted  for  irregular- 
iSes  mihe  sale,  what  he  may  recover  and  from  whom.  When 
judgment  to  be  revived.  Petition  for  the  purpose,  how  and  by 
tohmmade. 

If  the  purchaser  of  real  property,  sold  on  execution,  or  his 
saccessor  in  interest,  be  evicted  therefrom  in  consequence  of 
irr^olarities  in  the  proceedings  concerning  the  sale,  or  of 
the  reyersal  or  discharge  of  the  judgment,  he  may  recover 
the  price  paid,  with  interest,  from  the  judgment  creditor. 
If  the  purchaser  of  property  at  Sheriff's  sale  or  his  successor 
in  interest,  fail  to  recover  possession,  in  consequence  of  irreg- 
iilarity  in  the  proceedings  concerning  the  sale,  or  because  the 
property  sold  was  not  subject  to  execution  and  sale,  the 
Oonrt  having  jurisdiction  thereof  shall,  on  petition  of  such 
party  in  interest,  or  his  attorney,  revive  the  original  judg« 
ment  for  the  amount  paid  by  such  purchaser  at  the  sale,  with 
interest  thereon,  from  the  time  of  payment,  at  the  same  rate 
that  the  original  judgment  bore ;  and  when  so  revived  the 
s&id  judgment  shall  have  the  same  effect  as  an  original  judg- 
nient  of  the  said  Court  of  that  date,  and  bearing  interest  as 
aforesaid,  and  any  other  or  after-acquired  property,  rents, 
isaaes,  or  profits,  of  the  said  debtor,  shall  be  liable  to  levy 
and  sale  under  execution  in  satisfaction  of  such  debt ;  pro* 
^erf,  that  no  property  of  such  debtor  sold  bona  fde  before 
the  filing  of  such  petition,  shall  be  subject  to  the  lien  of  said 
judgment ;  and,  provided  further,  that  notice  of  the  filing  of 
SQch  petition  shall  be  made  by  filing  a  notice  thereof  in  the 
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Recorder's  office  of  the  county  where  such  property  may  be 

situated ;  and  that  said  judgment  shall  be  revived  in  the 

name  of  the  original  plaintiff  or  plaintiffs,  for  the  use  of  said 

petitioner,  the  party  in  interest. 
'Amended  I860,  303.    Applicable  to  Jnstioes'  Gooxte. 

1.  A  purchaser  at  a  aheriflTs  sale  is  entitled  to  a  notice  of  motion  to  wft  ft 
iflide.  Personal  Bervioe  of  the  notice  is  notreqnisite.  JSekstem  t.  CaUt&noood, 
Jan.  T.  1868. 

2.  The  suit  of  adrt  fadaa  is  a  remedy  unknown  to  our  practioe,  and  cannui 
be  employed  for  the  revival  or  enforcement  of  a  Judgmeni.  Hmnidtm  t. 
BmWi,  21  Gal.  129. 

3.  When  the  title  of  a  purchaser  at  a  sale  in  a  foreclosure  suit  fails  on  ai»- 
eoant  of  defect  of  parties  in  such  suit,  he  must  seek  relief  by  pursuing  Uifl 
course  pointed  out  in  Bog^  t.  Hargrave,  16  Gal.  566.  Binon  ▼.  IMm^  21 
Cal.  88. 

4.  The  purchaser  at  shenifs  sale  is  entitled  to  notice  to  set  it  aside.  Hie 
fiujt  that  he  was  absent  ft'om  the  State  at  the  time  of  the  sale,  or  at  the  time 
the  motion  was  made,  did  not  excuse  the  defendants  from  serving  him  with  a 
copy  of  the  order  to  show  cause.    Bckstem  v.  CaidenDood,  Jan.  T.  1868. 


TITLE  XXII. 
Chapteb  n. — Proceedings  supplementary  to  exeeuUan. 

SccTioN  238.    When  execution  returned  nnsatisiied.  Judgment  creditor  nij 

compel  judgment  debtor  to  appear  before  a  Judge  and 
answer  concerning  his  proper^ ;  debtor  not  to  go  cot  of 
his  county. 

239.  Proceedings  to  compel  debtor  to  appear ;  in  what  eases  Im 

may  be  arrested  ;  what  bail  may  be  given. 

240.  Any  debtor  of  the  judgment  debtor  may  pay  the  latter'i 

creditor. 
2iL    Eintmioation  'of  debtors  of  judgment  debtor,  or  of  tfMM 
having  property  belonging  to  him. 

242.  Witness  required  to  testify. 

243.  Judge  may  order  property  to  be  applied  on  ezeentioa. 

244.  Prooeedings  upon  claim  of  another  party  to  proper^,  or  oa 

denial  of  indebtedness  to  judgment  debtor. 

245.  Disobedience  of  order,  how  punished. 

§  288.  When  execution  returned  tmeatia^fiedy  judgment  ereditar 
way  cofnpel  judgment  debtor  to  appear  before  a  Judge  and 
answer  cmceming  his  property;  debtor  not  to  go  atsU  of  Ae 
county. 

When  an  execution  against  property  of  the  judgment  debtor, 
or  of  any  one  of  several  debtors  in  the  same  judgment,  issued 
to  the  Sheriff  of  the  county  where  he  resides ;  or  if  he  do  not 
reside  in  this  State,to  the  Sheriffofthe  county  where  the  jodg- 
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meiit  roll  is  filed  :  id  returned  nnaatisfied  in  whole  or  in  part, 
the  judgment  creditor,  at  any  time  after  such  retnm  ie  made, 
shall  be  entitled  to  an  order  from  the  Judge  of  the  Oourt,  or 
a  county  Judge,  requiring  such  judgment  debtor  to  appear 
and  answer  concerning  his  property,  before  such  Jndge,  or  a 
referee  appointed  by  him,  at  a  time  and  place  specified  in 
the  order ;  but  no  judgment  debtor  shall  be  required  to 
attend  before  a  Judge  or  referee  out  of  the  county  in  which 
he  resides,  when  proceedings  are  taken  under  the  provisions 
of  this  chapter. 

N.  T.  Code,  §  293.    Abb.  Forms,  18S6-1867.    Applicable  to  JnsticeB'  Courtf. 
1.  Edwards  on  Befeoraea,  158,  ef  009.;  and  Edwarda  on  Beoeivera  in  Equity, 

1  These  proceedings  are  a  substitate  for  a  oreditor's  bill  in  the  old  pia<v 
tioe.   AdamA  ▼.  HackeU,  7  Cal.  187. 

3.  The  fact  that  a  referee  in  the  proceedings  supplementary  to  execution 
UBS  the  clerk  of  the  attaching  creditor,  is  not  any  considerable  eridenoe  of 
frsod,  when  the  limited  duties  of  the  referee  are  considered.    Id, 

4.  As  soon  as  proceedinp^  supplementary  to  execution  were  instituted  before 
the  District  Ck>urt,  it  obtained  jurisdiction  over  tiiie  case,  and  had  authority 
to  proceed  and  apply  the  nroperty  of  the- judgment  debtor  to  the  satisfaction 
of  the  judgment  of  the  plaintiffa.    Id. 

§  239.  ^Proce^ngs  to  compel  debtor  to  appear  ;  m  whoA  eases 
he  may  be  arrested;  whai  bctU  may  be  given. 

After  the  issuing  of  an  execution  against  property,  and  upon 
proof  by  affidavit,  of  a  party  or  otherwise,  to  the  satisfaction 
of  the  Court,  or  of  a  Judge  thereof,  or  County  Judge,  that 
any  judgment  debtor  has  property  which  he  unjustly  refuses 
to  apply  towards  the  satisfaction  of  the  judgment,  such 
Coart  or  Judge  may,  by  an  order  require  the  judgment 
debtor  to  appear  at  a  specified  time  and  place  before  such 
Judge,  or  a  referee  appointed  by  him,  to  answer  concerning 
the  same ;  and  such  proceedings  may  thereupon  be  had  for 
the  application  of  the  property  of  the  judgment  debtor 
toward  the  satisfaction  of  the  judgment  as  are  provided  upon 
the  return  of  an  execution.  Instead  of  the  order  requiring 
fte  attendance  of  the  judgment  debtor,  the  Judge  may  upon 
affidavit  of  the  judgment  creditor,  his  agent  or  attorney,  if  it 
Appear  to  him  that  there  is  danger  of  the  debtor  absconding, 
order  the  Sheriff  to  arrest  the  debtor  and  bring  him  before 
sacfa  Judge*  Upon  being  brought  before  the  Judge,  he  may 
he  ordered  to  enter  into  an  undertaking  with  sufficient  surety 
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that  he  will  attend  from  time  to  time  before  the  Jadge  or 
referee,  as  shall  be  directed  during  the  pendency  of  pro- 
ceedings and  until  the  final  termination  thereof,  and  will  not 
in  the  meantime  dispose  of  any  portion  of  his  property,  not 
exempt  from  execution.  In  default  of  entering  into  such 
undertaking  he  may  be  committed  to  prison. 

lAmended  1854»  90.    SeeN.Y.  Code,  $293.    ApplkaUeto  Jiutioee'Couti. 

1.  A  oommitment  for  contempt,  for  refusixig  to  obey  an  order  of  Conzt 
oommanding  the  imprisonment  of  the  party  in  contempt,  nntil  he  shall  comr 
ply  with  the  order,  should  set  forth  that  it  is  in  the  power  of  the  party  to 
comply.    ExparU  Cohen,  6  Gal.  318. 

2.  Where  the  plaiDtiff  proceeded,  under  section  239  of  the  Practice  Act,  to  ex- 
amine his  judgment  debtor  as  to  a  judgment  held  by  him  against  A^  and,  sAer 
examination,  obtained  an  order  to  apply  the  same  to  the  judgment  or  plamttfl^ 
it  seemB  that  it  is  not  necessary  to  malce  A.  a  party  to  the  proceeding.    Id. 

3.  Though  Courts  are  exclusive  judges  of  their  own  contempts,  rail,  a  nsriy 
cannot  be  imprisoned  for  neglecting  or  revising  to  do  what  it  appean  it  Is  out 
of  his  power  to  perform.    Adams  t.  HaskBU^  6  Cal.  316. 

§  240.  Any  debtor  of  the  jiuigmeni  debtor  may  pay  the  laUai's 
creditor. 

After  the  issuing  of  an  execution  against  property,  any 
person  indebted  to  the  judgment  debtor  may  pay  to  the 
Sheriff  the  amount  of  his  debt,  or  so  much  thereof  as  maybe 
necessary  to  satisfy  the  execution  ;  and  the  Sheriff's  receipt 
jhall  be  a  sufficient  discharge  for  the  amount  so  paid. 

See  N.  T.  Code,  ^  293.    Applicable  to  Justices'  Courts. 

1.  B.  recovered  a  judgment  against  A.  and  others,  and  thereafter  assigDed  it 
for  a  Taluable  consideration  to  C.  Subsequent  to  the  assipiment,  and  befors 
notice  thereof  to  the  defendants,  they  paid  the  amount  of  the  jadgment,  ieif 
$29  50,  to  the  sheriff,  who  had  serred  a  ffamishment  upon  them  in  D.  t.  R.aad 
to  a  constable  on  an  execution  held  by  hun  in  V.  v.  B.  Action  brought  by  & 
against  A.  and  others  to  recover  the  amount  of  his  judgment  against  UieiB. 
HMf  that  the  case  did  not  come  under  the  provisions  of  the  5th  section  of  tiie 
Practice  Act,  but  under  section  240,  and  that  as  the  defendants  were  not  faiftot 
debtors  of  B.,  but  of  C,  at  the  time  of  the  payments,  they  were  not  discbaiged 
ibom  liability  on  the  judgment  against  them  in  fiivor  of  B.  In  order  to  brng 
a  party  within  the  terms  of  the  240th  section  of  the  Practice  Act,  there  most  be 
a  judgment  and  an  execution  thereon  against  property,  and  the  person  msking 
the  payment  must  be  indebted  at  the  instant  to  nim,  against  whom  the  exect* 
tion  runs.    Brown  v.  Ayres  et  dU^  Oct  T.,  1867. 

2.  In  an  notion  f6r  a  malicious  proaaotitioo.— The  plaintiff,  after  i 
verdict  in  his  fkvor,  and  before  judgment  assigned  the  cause  of  action  and  vsr- 
diet,  judgment  having  been  subsequently  entered,  defendant  was  gamisbsed 
under  the  execution  Iwned  on  other  judgments  against  the  plaintiff,  and  paid 
to  tiie  sheriff  the  amount  of  the  judgment  in  favor  of  the  plaintiff  against  Ub, 
who  applied  the  same  upon  the  executions.  HJeid,  that  the  assignment  wss  void, 
and  that  the  payment  by  defendant  to  the  sheriff  was  a  satiafootlon  of  flie  jodg* 
ment.    Xatorenoe  v.  MaiHn,  22  CaL  173. 

S  241.  JSxammcUum  of  debtors  of  judgment  debtor^  or  ofthm 
having  property  beUmging  to  him. 
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After  the  bsning  or  return  of  an  execution  against  property 
of  the  judgment  debtor,  or  of  any  one  of  several  debtors  in 
the  same  judgment,  or  upon  proof  bj  affidavit  or  otherwise, 
to  the  satisfaction  of  the  Judge,  that  any  person  or  corpora- 
lion  has  property  of  such  judgment  debtor,  or  is  indebted  to 
him  in  an  amount  exceeding  fifty  dollars,  the  Judge  may,  by 
an  order,  require  such  person  or  corporation,  or  any  officer  or 
member  thereof,  to  appear  at  a  specified  time  and  place  before 
him,  or  a  referee  appointed  by  him,  and  answer  concerning 
the  same. 

Bee  N.  Y.  Code,  {  394.    Applioabto  to  JnstioeB'  GonrtB.  Abb.  FomB,  1866- 

ue7. 

1.  Sections  two  hundred  and  fort3r-K>ne,  two  hundred  and  forty-two  and  two 
hundred  and  f or^*thzee  of  the  Practice  Act,  relating  to  prooeedines  snpple- 
■entaiy  to  ezeoation,  do  not  authorize  the  Court  to  make  an  oroer  for  the 
qiplioation  of  property  of  the  judgment  debtor  in  the  hands  of  a  third  party 
to  tbe  satisfiBction  of  a  judgment,  upon  the  mere  affidavit  of  the  phuntifT, 
vithont  first  oTi^miTiiwg  the  fwrty  alleged  to  have  the  property  in  his  posses* 
Bcm  as  to  the  truth  of  the  ^legation.  The  order  to  apply  the  property  to  the 
itttisfaction  of  Ihe  judgment  must  be  based  upon  the  answer  of  the  person 
iHeged  to  haye  it  in  his  possesdoD,  and  such  other  testimony  as  may  oe  ad- 
duced at  the  hearing  in  connection  with  bis  answer.  The  affldayit  of  the 
plaintiff  merely  seryes  as  the  basis  of  a  proceeding  to  acquire  jurisdiction  of 
s  psrty  who  was  before  a  stranger  to  the  action.    SaihavMy  t.  Brady,  26  Gal. 

§  242.  Witness  required  to  testify. 

Witnesses  may  be  required  to  appear  and  testify  before 
the  Judge  or  referee,  npon  any  proceeding  under  this  chap- 
ter, in  the  same  manner  as  upon  the  trial  of  an  issue. 

Bee  K.  Y.  Code,  $  395.    Applicable  to  Justices'  Courts. 

$  243.  Jiulge  may  order  property  to  be  applied  on  executUm. 

The  Judge  or  referee  may  order  any  property  of  the  judg- 
ment debtor,  not  exempt  from  execution,  in  the  hands  of  such 
debtor  or  any  other  person,  or  due  to  the  judgment  debtor, 
to  be  applied  towards  the  satisfaction  of  the  judgment;  ex* 
cept,  that  the  earnings  of  the  debtor  for  his  personal  services, 
at  any  time  within  thirty  days  next  preceding  the  order, 
diall  not  be  so  applied,  when  it  shall  be  made  to  appear  by 
the  debtor's  affidavit  or  otherwise,  that  such  earnings  are 
necessary  for  the  use  of  a  family  supported  whoUy  or  partly 

by  his  labor. 

See  N.  T.  Code,  i  297.  Applicable  to  Justices'  Courts.  See  Adams  t.  Bach' 
«ft  (7  Cal.  202}»  as  to  the  form  of  the  order  in  that  case. 

1.  Where  the  defendant  in  an  action,  whose  property  had  been  attached  by 
flie  iheril!;  deposited  with  the  dieriff  a  sum  of  money,  in  gold  ooixi,  in  lieu  <n 
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an  undertaking  to  proctive  a  release  of  tlie  proper^,  and  the  piopertj 
thereupon  released,  and  afterwards,  by  agreement  between  the  parties  to  the 
action,  tiie  mon^  was  taken  from  the  uieriif  and  loaned  out  pending  the 
litigation,  and  a  note  drawing  interest  taken  therefor,  payable  to  plaintaiTs 
attorney:  Held,  tiiat  after  plaintiff  recovered  judgment,  the  persons  who  bor- 
rowed tiie  money  did  not  hold  it  in  the  chaxacteor  of  bailees  A  the  sheriff^  but 
that  they  were  mere  debtors,  and  the  money  in  their  hands  a  mere  debt,  to  be 
treated  as  such  on  prooeedings  supplementary  to  execution.  Saihawajf  t. 
Brady,  26  Oal.  586. 

2.  in  proceeding  supplementary  to  execution,  the  Court  has  no  jurisdietioB 
to  make  orders  reuting  to  persons  who  are  not  parties  to  the  proceeding,  nor 
has  it  power  to  make  an  order  that  one  who  has,  hj  consent  of  plaintjli  and 
defendant,  borrowed  money  deposited  with  the  sheriff  hj  defenduit  to  release 
an  attachment,  and  given  his  note  to  a  third  party  therefor,  p^mUe  when. 
plaintiff  recovers  judgment,  shall  pay  the  money  to  the  plaintiff,  when  the 
person  who  holds  the  note  is  not  a  party  to  the  proceeding,  and  the  note  is 
still  in  his  hands  snd  not  under  the  control  of  the  Court.    Id, 

3.  If,  pending  a  litigation  to  recover  a  moneyjudgment,  gold  coin  of  the 
defendant^  which  is  in  the  custody  of  the  shenff,  is,  by  consent  of  parties 
loaned  out^  and  a  note  of  the  borrower  is  taken  therefor,  pa^ble  in  gold  coin, 
the  Court  cannot,  after  plaintiff  recovers  judgment,  and  while  the  note  is  out- 
standing in  tiie  hands  of  third  parties,  and  not  under  the  control  of  the  Oovt, 
make  an  order,  in  prooeedings  sup^ementaiy  to  execution,  that  the  bonawer 
pay  over  the  money  in  gold  coin.  ?rhe  mode  of  enforcing  a  oontxaot  payaUe 
in  coin  is,  under  the  statute,  by  an  action  or  proceeding  upon  the  contact 
itaelf.    Id. 

4.  In  proceedings  suiyplementatj  to  exeoution,  the  Court  has  ^ow«r,  when 
it  has  alt  parties  before  it,  to  appoint  a  receiver,  and  order  a  note  m  the  hands 
of  a  third  person,  a  party  to  the  jnoceeding,  and  payable  to  the  judgmsnt 
debtor,  or  to  such  third  person  as  trustee  of  the  judgment  debtor,  to  be  de- 
livered up  to  the  receiver,  to  be  collected  by  suit  or  otherwise  under  its  dirao- 
tion,  and  the  proceeds  applied  to  the  payment  of  the  debt.    Jd. 

§  244.  Proceedings  upon  claim  of  another  party  to  property^ 
or  on  denial  of  indebtedness  to  judgment  debtor. 

If  it  appear  that  a  person  or  corporation,  alleged  to  have 
property  of  the  judgment  debtor  or  indebted  to  him,  daiioB 
an  interest  in  the  property  adverse  to  him,  or  denies  the  debt, 
the  Court  or  Judge  may  authorize,  by  an  order  made  to  that 
effect,  the  judgment  creditor  to  institute  an  action  against 
such  person  or  corporation  for  the  recovery  of  such  interest 
or  debt ;  and  the  Court  or  Judge  may,  by  order,  forbid  a 
transfer  or  other  disposition  of  such  interest  or  debt,  until  an 
action  can  be  commenced  and  prosecuted  to  judgment.  Such 
order  may  be  modified  or  vacated  by  the  Judge  granting  the 
same,  or  the  Court  in  which  the  action  is  brought,  at  any 
time,  upon  such  terms  as  may  be  just. 

Bee  N  Y.  Code,  $  299.    ApUcable  to  Justices'  Courts. 

§  246.  DisobecKence  of  orders,  how  punished. 

If  any  person,  party  or  witness,  disobey  an  order  of  the 
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referee,  properly  made,  in  the  proceedings  before  him  under 
this  chapter,  he  may  be  punished  by  the  Court  or  Judge 
ordering  the  reference,  for  a  contempt. 

SeeN.Y.  Coda,  (  803.    Appplio^e  k>  Jvsiiees' Gouts. 
L  It  is  eontempt  for  a  party  to  refose  to  obey  or  answer  the  writ,  on  the 
ntnuid  thai  he  is  a  witness  attending  on  another  Conrt.    Fagt  t.  BoondaU^  6 


TITLE   XXIII. 

ACTIONS  IK  PARTICULAR  CASKS. 

Chaptbr  L — Actions  for  the  forclosure  of  mortgages. 

%mjacm  246.    Proceedings  in  foreclosure  soils. 

%kl,    Snzplns  money  to  be  deposited  in  Ooort. 
848.    ProMoeedings  when   debt  seenred  falls  dne  at 
tinies. 

I  246.  ^Proceedings  in  foreclosure  suits. 

There  shall  be  but  one  action  for  the  recovery  of  any 
debt,  or  the  enforcement  of  any  right  secured  by  mortgage 
upon  real  estate  or  personal  property,  which  action  shall 
be  in  accordance  with  the  provisions  of  this  chapter.      In 
actions  for  the  foreclosure  of  mortgages,  the  Court  shall 
iiave  power,  by  its  judgment,  to  direct  a  sale  of  the  encum- 
bered property,  (or  so  much  thereof  as  may  be  necessary), 
and  the  application  of  the  proceeds  of  the  sale  to  the  pay- 
ment of  the  costs  of  the  Court  and  the  expenses  of  the  sale, 
and  the  amount  due  to  the  plaintifi ;  and  if  it  appear  from 
the  Sheriff's  return  that  the  proceeds  are  insufBcient,  and  a 
balance  still  remains  due,  judgment  shall  then  be  docketed 
for  BQch  balance  against  the  defendant  or  detendants  per- 
sonally liable  for  the  debt,  and  shall  then  become  a  lien  on 
the  real  estate  of  such  judgment  debtor,  as  in  other  cases 
on  which  execution  may  be  issued.     No  person  holding  a 
conveyance  from  or  under  the  mortgagor  of  the  property 
mortgaged,  or  having  a  lien  thereon,  which  conveyance  or 
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lien  does  not  appear  of  record  in  the  proper  office  at  fhe 
time  of  the  commencement  of  the  action,  need  be  made  a 
party  to  sach  action ;  and  the  judgment  therein  rendered, 
and  the  proceedings  therein  had,  shall  be  as  conclosiye  against 
the  party  holding  such  unrecorded  conveyance  or  lien  as  if 
he  had  been  made  a  party  to  said  action,  and  shall  in  all 
respects  have  the  same  force  and  effect. 

1  Amended  I860.  903;  1861,  306;  1866,  7(HL  San  FrandBOO  oonnty,  ■eeDsf 
trict  Court  Boles  Nob.  XXIV.  XXV. 

1.  The  provisions  of  the  thirty-seoond  section  of  the  Praotloe  Aet  do  not 
u>pl7  to  actions  for  the  foreclosure  of  mortgages  on  real  estate.  Bowenr,  JftMr» 
la  Cal.  d4a 

2.  A  foreclosure  suit,  bj  our  law,  results  only  In  a  legal  aaoertainment  of 
the  amount  due,  and  a  decree  directing  the  sale  of  llie  premises  for  its  sattv- 
Dsction,  the  surplus,  if  any,  p;oing  to  subsequent  incumbrancers,  or  the  owner 
of  the  premises,  and  execution  foUowing  for  any  deficiency.  JfeAfflfaw  r. 
BichartU,  9  CaL  365. 

8.  Complaint— See  i  39,  note  No.  202. 

4.  Partla&— Where  one  of  two  partners  executes  a  mortgage  upon  Us  ' 
separate  property  to  secure  a  debt  ox  the  firm,  an  action  to  foreclose  the  mort- 
gage may,  after  the  death  of  the  mortpt^r,  be  maintained  against  his  eze* 
eutor,  without  any  showing  by  the  plaintiff  that  the  partnership  is  insolTen^ 
or  that  he  has  pursued  his  remedy  upon  the  debt  against  the  surriTing  part* 
ner.    Saving  <md  Loan  Sodely  t.  QHbht  21  Cal.  695. 

5.  In  such  action,  where  the  surriving  partner  is  also  the  executor  of  fl« 
deceased  partner,  and  claims  as  his  devisee  an  interest  in  the  mortgaged  nro- 
perty,  there  is  no  misjoinder  in  making  him,  as  an  indiyidual,  a  co-4ef«Aat 
with  himself  as  executor.  Saving  and  Loan  SocUty  t.  Oibb,  21  Cal.  595. 

6.  If  the  real  holders  of  the  title  are  not  parties  to  the  decree  of  forsdosor^ 
a  court  of  eauity  will  allow  them  to  be  made  such  by  a  supplemental  eo0> 
plaint,  proTided  application  be  made  within  a  reasonable  tune.  Etymon  t. 
LoweU,  23  Cal.  106. 

7.  See  f^irther,  H  6, 12,  13. 

8.  Suit  against  exwmton,  etc.— An  action  may  be  maintained  in  tfas 
District  Court  against  an  executor  or  administrator,  to  foreclose  a  mortgsgs 
upon  real  estate  executed  by  his  testator  or  intestate,  although  the  debt,  se- 
cured by  the  mortgage,  has  been  presented  as  a  daim  to  the  executor  or  ad- 
ministrator and  allowed  bv  him,  and  also  by  the  Probate  Judge  of  the  ooun^, 
where  the  only  object  of  the  action  is  to  reach  the  property  mortgaged  and 
subject  it  to  side,  and  have  the  proceeds  applied  to  tae  payment  of  tne  debt 
secured,  and  a  judgment  is  not  asked  against  the  seneral  estate  of  the  de- 
ceased for  the  debt  or  any  part  of  it.  Falion  t.  JButur^  21  Cal.  24.  Afflimed, 
Fechaud  t.  Binquet,  21  Cal.  76. 

9.  A  creditor  of  the  estate  of  a  deceased  person,  whose  debt  is  secured  hj 
mortgage,  may,  after  having  presented  his  daim  for  allowance  to  the  execaior 
or  administrator  and  Probate  Judge,  whether  it  be  allowed  or  i^eM, 
proceed  at  once  to  foreclose  his  mort^gage  in  the  Distiiot  Court  WiRi  t. 
Tardy  d  als.,  24  Cal.  499. 

10.  Bee  further,  H  6, 12, 13. 

11.  Mortgage  F«yablo  in  instalmwiti.— When  a  debt  secured  b^  aort* 

ege  is  payable  in  instalments,  the  mortgagee  or  his  assis[nee  has  a  neht  to 
Ing  an  action  to  foreclose  the  mortgage  when  the  first  matalment  Mu  dat 
and  18  not  paid.    ChxUUm  t.  Wiggins,  23  CaL  16. 

12.  Boepod,  $248. 
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13.  Statute  of  Llmitatioiifl,  defendant  may  set  m.— Tn  an  action  to 
leeorerjadgment  for  the  amount  of  the  debt  secnred  by  mortgage  on  real 
estate,  and  also  to  foreclose  the  mortgage,  the  grantees  of  the  mortgagor, 
pmdiasers  subsequent  to  the  execution  of  the  mortgage,  haye  a  right  to  plead 
file  statute  of  limitations  as  to  that  part  of  the  claim  of  plaintiff  which  aska 
for  a  decree  foreclosing  the  mortgage  and  a  sale  of  the  mortgaged  premiaea. 
GnUan  t.  Wiggins,  23  Gal.  16. 

14.  A  party  who,  subsequent  to  the  execution  of  a  mortgage,  purchases 
the  property  from  the  mortgagor,  may  avail  himself  of  the  statute  of  lim- 
itations as  a  defense  to  an  action  for  the  foreclobure  of  the  mortgage  com- 
menced after  the  statute  has  run  against  the  debt  secured.  McCarthy  y.  WhUe^ 
21  Gal.  495.    See  Lmo  v.  Alien,  26  Gal.  141,  and  Lent  v.  Shear,  Id.  3bl. 

15.  Receiver  of  rents,  etc. — ^In  a  foreclosure  suit,  the  plaiutiflThas  do  right 
to  haye  a  recelyer  of  rents  and  profits  of  the  mortgaged  property  appointed 
pending  the  litigation.    Ouy  y.  Ide,  6  Gal.  99. 

16.  RefSeree  may  be  appointed  to  find  amount  dna— The  usual  and 
belt  method  of  proceeding  in  cases  of  foreclosure,  is  to  appoint  a  master^to  find 
and  r««port  the  amount  due,  and  then  exceptions  may  be  filed  to  the  report,  upon 
vhich  the  judgment  of  the  Chancellor  is  giyen,  ana  this  may  afterwards  be  as- 
sig^ned  as  error.    Guy  y.  Franklin,  6  Cal.  416. 

17.  It  is  no  error  lor  the  Chancellor  to  make  the  calculations  himself ;  but 
Then  he  has  done  so,  a  mistake  in  calculation  must  be  brought  to  his  notice  in 
some  form  analogous  to  that  of  an  exception  to  a  master's  report    Id, 

18.  Wbat  a  decree  should  contain. — All  that  a  decree  in  a  suit  to  fore- 
(doee  a  mortgage  should  contain,  is  a  statement  of  the  amount  due  to  the  plain- 
tiffi^  a  designation  of  the  defendants  who  are  personally  liable  for  the  payment 
of  the  debt,  and  a  direction  that  the  mortgaged  premises,  or  so  much  thereof  as 
nay  be  necessary,  be  sold  according  to  law,  and  the  proceeds  applied  to  the 
]M7ai«!nt  of  the  expenses  of  sale,  the  costs  of  the  action  and  the  debt  Nothing 
fiirtW  Is  required.    Lewision  y.  Swan,  Oct  T.  1867. 

19  The  omission  of  the  words  *'  be  sold  "  in  a  judgment  of  foreclosure,  after 
the  description  of  the^remlses,  is  a  mere  clerical  error,  which  will  not  afifect  the 
judgment.    Moore  v.Semple,  11  Cal.  360  ;  Abb.  Forms,  1D8,  200. 

[San  Franoisoo  county.  See  Rule  XXY  as  to  what  a  decree  should  con- 
tain.] 

20.  Cases  relating  to  tbe  substance  of  a  decree.— Where  A.  was  in- 
lebted  to  B.,  to  secure  which  indebtedness  the  latter  held  the  promissory  note 
of  the  former,  and  it  was  agreed  that  A.  should  giye  a  mortgage  upon  real 
estate  to  secure  the  indebtedness,  and  that  B.  should  giye  up  and  cancel  ihe 
Botes,  and  waiye  all  claim  upon  the  personal  responsibility  of  A:  Held,  in  an  ao- 
tioa  to  foreclose  the  mortgage,  that  B.  was  not  entitled  to  a  personal  decree 
igunst  A.  for  any  balance  which  should  remain  unpaid  after  the  sale  of  the 
Bortgaged  premises.    Moore  y.  Reynolds,  1  Cal.  251. 

21.  It  is  error  to  decree  that  the  sheriff  should  execute  a  deed  to  the  pur- 
ebsser  on  the  foreclosure  sale,  the  land  being  sold  subject  to  redempti  n  in  six 
Booths.    Earlan  y.  Sm\lh,  6  Cal.  174. 

22.  In  a  foreclosure  suit  the  decree  will  not  apportion  the  debt  among  the 
ie?eral  co-tenants  of  the  land  who  acquired  undiyided  interests  therein  at  the 
MUM  Ume  and  subsequent  to  the  execution  of  the  mortgage.  Perre  y.  Castro, 
14  Cal  531. 

23.  Where  the  proceedings  in  a  foreclosure  suit  were  delayed  by  agreement, 
in  consideration  of  the  execution  of  a  second  mortgage  on  other  property  hi 
which  third  parties  joined  as  additional  security,  and  subsequently  plaintiff  filed 
a  supplemental  bill  setting  up  the  second  mortgage,  and  asking  a  sale  of  the 
prenses  described  in  both  mortgages,  judgment  was  taken  by  default  for  the 
debt,  and  the  Court  decreed  a  foreclosure  of  the  seyeral  mortgages  and  a  sale  o  f 
the  property  eonyeyed,  and  directed  that  the  property  described  in  the  mort- 
gage executed  by  Reynolds  should  be  first  offered  for  sale,  but  that  no  bid 
■honld  be  receiyed  for  a  less  sum  than  the  full  amount  of  judgment  a  nd  costs  ; 
if  this  snm  wa^i  not  bid,  then  the  whole  property  included  m  the  two  mort- 
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gages — from  Reynolds  and  from  Kirk  and  Reynolds — ^was  to  be  sold  together: 
Meld  J  that  the  decree  is  erroneous.    Baun  v.  tteyncMSf  11  Cal.  14. 

24.  In  an  action  to  foreclose  a  mortgage  to  recover  a  debt  upon  which  nothing 
but  the  interest  was  due,  the  Court  below  decreed  a  sale  of  the  property,  aad 
directed  that  the  proceeds  be  applied  to  the  payment  of  the  entire  debt ;  and 
further  decreed,  that  in  case  of  deficiency  of  the  proceeds,  plain tiif  recover  d 
defendant  the  balance  and  have  execution  therefor :  Held,  that  the  latter  cliw 
of  the  decree,  giving  judgment  and  execution  for  the  deficiency,  must  be  » 
modified  as  to  exclude  that  portion  of  the  debt  not  due ;  that  as  to  this  the  powef 
of  the  Court,  under  the  statute,  was  exhausted  by  decreeing  a  sale  of  the  prop* 
erty.     Taggart  y.  San  Antonio  Bidge  D,  and  M.  Co.,  18  Cal.  460. 

25.  A  judgment  in  a  foreclosure  case  adjudged  erroneous.  See  fiicts.  Toi 
Ordm  V.  Dunham,  April  T.  1868. 

26.  A  decree  in  a  foreclosure  suit  for  the  sale  of  the  premises,  where  tbemoiV 
gagor  has  transferred  his  estate  in  the  premises  previous  to  the  inetitnHoo  of 
5ie  suit,  and  his  grantee  was  not  made  a  party,  is  void  so  far  as  it  orders  a  aato. 
Boggs  v.  Hargrave^  16  Cal.  559. 

^.  In  an  action  in  the  District  Court  against  an  administrator  to  forecloie 
a  mortgage  executed  by  the  intestate  upon  lands  belonging  to  the  estate,  m» 
judgment  can  be  entered  up  for  any  deficiency  which  may  remain  after  the 
application  of  the  proceeds  of  the  sale  to  the  mortgage  debt.  Pecftoud  v.  Bh^ 
qwd,  21  Cal.  76. 

28.  Where  defendants  claiming  adversely  are  in  possession,  a  decree  direct- 
ing upon  the  sale  (redemption  not  being  made)  a  conveyance  of  the  fee  and  ft 
d^very  of  possession  to  the  purchaser,  and  conferring  upon  him,  imtil  re- 
demption made,  Uie  right  to  recover  the  rents,  issues  and  profits  of  the  ha^ 
is  erroneous.  In  such  case,  the  decree  must  be  limited  to  a  sale  of  the  rigUi 
uid  interests  which  the  mortgagor  possessed  at  the  date  of  his  mintgag^ 
leaving  the  purchaser  to  assert  his  right  to  the  possession,  after  recei?ifig  fail 
oonveyanoe,  by  the  ordinary  action  of  ejectment.  8<m  Frandaeo  v.  Lbm^ 
21  Cal.  589. 

29.  Feraonal  judgment  may  be  taken. — In  this  State,  partie*;  are  at  lib- 
erty to  adopt,  in  the  foreclosure  of  mortgages,  the  course  pursued  under  the 
old  chancery  system,  and  take  a  decree  adjudging  the  amount  due  upon  Aft 
personal  obligation  of  the  mortgagor,  and  directing  a  sale  of  the  prezniftes, 
and  the  appUcation  of  the  proceeds  to  its  payment,  and  apply  alter  sale  for 
the  ascertamment  of  any  deficiency  and  exeeuaon  for  the  same;  or  they  way 
take  a  formal  judgment  for  the  amount  due  in  the  first  instance.  jRoiomT. 
Leiby,  14  Cal.  156;  Englund  v.  Lewis  et  al.,  25  Cal.  3i8. 

30.  Section  two  hundred  and  forty-six  of  the  Practice  Aot  authorizes,  ii 
foreclosure  suits,  a  personal  judgment  against  the  mortgaeor,  in  addition  Ift 
the  relief  usually  granted,  ana  such  personal  judgment,  wnen  docketed,  be- 
comes a  lien,  but  the  mere  contingent  provision  for  execution,  in  ease  of 
deficiency,  etc.,  does  not  amount  to  a  personal  jud^ent,  and  to  such  proi^ 
sion  no  effect  can  be  given  as  a  judgment  lien  until  the  amount  of  the  de^ 
oiency  to  be  recovered  has  been  ascertained  and  fixed.  Chapin  v.  Brodtr,  11 
Cal.  l03. 

31.  A  personal  judgment  is  not  a  lien,  until  after  sale  on  the  decree 
etc.    See  arUef  $  204,  note  No.  25. 

32.  Costa,  counsel  fees. — ^A  mortgage  contained  a  stipulation  for  all  te 
costs  of  foreclosure,  including  counsel  fees  not  exceeding  five  per  cent  ofue 
amount  due.  Held,  that  the  limitation  of  five  per  cent,  is  intended  to  applf 
to  counsel  fees  alone,  and  that  the  complainant  would  be  entitled  to  neont 
the  whole  of  his  costs  by  operation  of  the  statute,  and  independent  of  aof 
stipulation.  Gronfier  v.  Mwtum,  5  Cal.  492.  See  Carriere  ▼.  JiiMtum,  5  Cti 
^. 

33.  Relief  in  case  of  default — In  a  foreclosure  suit,  where  judgxnnit » 
taken  by  default,  the  decree  can  give  no  relief  beyond  that  which  is  demandea 
In  the  bill.    Baun  v.  Beynolds,  11  Cal.  14. 

34.  See  further  ante,  $}  147, 150. 
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35.  Decree,  effect  at — ^The  foreclosnre  operates,  except  in  a  single  in- 
vtenoe,  only  upon  the  estate  or  interest  which  me  mortgagor  possessed  at  the 
lime,  and  the  sale  nnder  the  decree  passes,  with  the  like  exception,  only  snch 
estate  or  interest.  The  exceptional  instances  arise  where  the  mortgagor  has, 
Bubeeqaent  to  the  execution  of  the  mortgage,  acquired  a  title  which  enures  by 
my  of  estoppel  to  the  benefit  of  the  mortgagee.  In  such  case  the  foreclosure 
operates  upon  the  subsequently  acquired  tiUe  to  the  same  extent  as  if  origi- 
sally  held  oy  the  mortgagor,  and  the  sale  under  the  decree  passes  it.  In  all 
otiier  cases,  me  estate  mortgaged  is  the  only  estate  brought  under  the  consid- 
eration of  the  Court,  and  the  only  estate  affected  by  its  decree,  iktn  Francisco 
T.  Lawbjn,  18  Cal.  465. 

36.  The  decree  in  an  action  to  close  a  mortgage  concludes  the  righto  of  all 
pirties  to  the  action,  and  the  sale  nnder  it,  consummated  by  the  sheriiTs  deed, 
passes  as  against  them,  the  entire  estate  held  by  the  mortgagor  at  the  date  of 
flie  mortgage.  The  purchaser,  as  against  such  parties,  is  entitled,  upon  the  re- 
ceipt of  Ids  deed,  to  the  possession  of  the  premises,  and,  if  necessary,  to  the 
aid  of  the  Court  in  enforcing  its  delivery,  and  his  right  to  this  aid  is  not 
lAicted  by  the  fact  that  pending  the  action  the  plaintiff  may  have  executed  to 
one  of  the  parties  defendant  a  conveyance  of  the  whole  or  a  portion  of  the 
premises  embraced  in  the  decree.    Montgomery  v.  MidcUemiss,  21  Gal.  103. 

37.  Deatb  of  mortgagor  alter  decree,  effect  o£ — Where  plaintifls  obtained 
tdecree  in  a  foreclosure  suit  against  husband  and  wife,  the  mortgage  being 
executed  by  them,  and  the  decree  being  in  tiie  usual  form  for  the  amount  due, 
lale  of  the  premises,  application  of  the  proceeds,  and  execution  against  the 
property  of  the  husband  for  any  deficiency,  and  after  the  entry  of  the  decree 
Ike  husband  died  :  Heid,  that  the  plaintiilb  were  entitled  to  an  order  of  sale 
vpofl  the  decree,  notwithstanding  the  death  of  the  husband,  but  not  to  execu- 
tfen  for  any  deficiency.    Cowell  v.  Buckdew,  14  Cal.  640. 

38.  Where  the  mortgagor  dies  after  decree  of  foreclosure  entered,  and  no 
administration  is  had  upon  his  estate,  it  seems  that  there  is  no  reason  why  the 
eieeution  of  the  decree  should  be  stayed.  The  suit  is  in  the  nature  of  a  pro- 
ceeding m  rem.  The  decree  binds  the  specific  property,  and  the  case  is  within 
fte  reason  of  the  proviso  in  section  141  of  the  act  concerning  the  Estates  of 
Deceased  Persons.    2fc^  v.  Maoy,  9  CaL  426. 

39.  BhxmeoiiB  or  defective,  or  void  decree,  how  relief  from  granted.— 

Courts  of  equity  are  ever  ready  to  grant  relief  from  sales  made  upon  their 
decrees,  where  there  has  been  irregularity  in  the  proceedings  rendering  the 
title  defective,  as  well  when  the  purchaser  or  parties  interested  have  been 
lualed  by  a  mistake  of  law  as  to  the  operation  of  the  decree,  as  when  they 
kre  been  misled  by  a  mistake  of  fact  as  to  the  condition  of  the  property,  or 
(be  estate  sold,  provided  application  be  made  to  them  in  the  suits  in  which  such 
I  deeeees  are  entered,  within  a  reasonable  time,  and  the  relief  sought  will  not 
I  9p^  to  the  prejudice  of  the  just  rights  of  others.    Ooodenow  v.  SvocTj  16 

I  "^  Plaintiff  must  seek  relief  f^om  the  consequences  of  the  invalidity  of  the 
^Mseby  proceedings  in  the  foreclosure  suit  Sy  his  act  of  purchase  he  has 
nihnitted  nimself  to  the  jurisdiction  of  the  Court  in  that  suit  as  to  all  matters 
^^^Boeeted  with  the  sale,  and  is  entitled  to  apply  for  such  relief  as  the  facts  of 
fte  case  may  justify.  Upon  his  application,  that  Court  may  direct  the  sale  to 
^  set  aside  and  the  satisfaction  to  be  canceled;  and  authorize  a  supplemental 
oin  for  a  resale  of  the  premises,  to  be  filed  and  conducted  in  the  names  of  the 

.  eoaplainantB  in  that  suit  for  the  plaintiff's  benefit;  and  direct  that  the  grantee 
of  the  mortgagor,  and  any  other  persons  interested  in  the  premises,  be  brought 
u^M parties;  or  it  may  make  such  other  and  different  order  in  the  matter  as 
^  protect  the  rights  of  all  parties  and  mete  out  exact  justice.  Boggs  v.  JJar- 
9rm,  16  CaL  659;  Phdan  v.  Olney,  6  Id.  478. 

,  41.  In  a  case  where,  under  a  decree  of  foreclosure  and  sale,  H.  had  come 
Qito  Uxe  possession  of  the  mortgaged  premises,  and  subsequentiy,  on  appeal 
H)  the  Supreme  Court,  the  decree  was  reversed,  with  direction  .uiat  the  sale 
^"'^  it  be  set  aside;  that  defendants  in  the  suit  be  restored  to  the  property 
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sold,  and  that  the  Court  helow  should  proceed  to  dispose  of  the  case  in  pni^ 
suance  of  the  principles  of  the  opinion.    Mann  y,  Reynolds,  16  Cal.  468. 

42.  Where  the  decree  is  defective  is  not  designating  the  defendants  who  are 
personally  liable.  The  proper  remedy  in  snch  a  case  is  to  move  to  amend  (be 
judgment  by  snp]9lTing  the  omission.    LevisUm  t.  Stoan,  Oct  T.  1867. 

43.  When  the  title  of  a  purchaser  at  a  sale  in  a  foreclosure  suit  fails  ob 
account  of  a  defect  of  paities  in  such  suit,  he  must  seek  relief  by  pursmng 
tiiie  coarse  pointed  out  in  Boggs  t.  Margrave,  16  Gal.  566.  BuAm  t.  Im, 
21  Gal.  87.    See  §  12  and  $  13. 

44.  Zbceoution  instead  of  a  decree  may  Issae^  wheiL — ^In  foredosnre 

oases,  where  there  is  a  personal  judgment  rendered  against  the  defendanl^ 
and  also  a  decree  in  eqmtT  awarded,  the  plaintiff  may  either  issue  an  exeeii- 
tion  upon  his  personal  judgment  or  enforce  his  decree  by  sale  of  the  proper^, 
but  he  cannot  do  both  at  the  same  time;  and  if  he  issue  execution  on  the  per- 
sonal judgment  first,  the  money  realized  on  it  must  apply  on  &e  jndgmeot, 
and  sale  of  the  property  under  the  deree  afterwards  made  for  the  babnn, 
and  so  vice  veraa.    ESnqlund  t.  Xetots,  25  Gal.  357. 

45.  la  an  action  to  ioredose  a  mortgage  under  our  statute,  as  well  since  tlie 
amendments  of  1860  and  1861  as  beiore,  a  personal  judgment  for  the  debt 
secured  may  be  entered  in  connection  with  a  decree  dii^ecting  a  foredosms 
and  sale.  This  judgment  cannot,  however,  be  docketed  or  beioome  a  lien  on 
other  property,  or  authorize  the  issuance  of  an  execution,  until  after  the  isla 
is  made  and  the  proceeds  applied  pro  tanto  to  its  satisfaction.  Cormerms  t. 
Gendla,  22  Gal.  116. 

46.  Equity  of  redeinption.^The  sale  of  the  equity  of  redemption  of 
mortgaged  premisesi  and  assignment  of  the  rents  thereof,  until  foKdosme 
and  sale,  to  a  creditor,  cannot  operate  as  a  fraud  upon  the  mortgagee,  whote 
rights  are  secured,  and  may  be  enforced  by  foreclosure.  Dewey  t.  Latmm,  6 
Gal.  609. 

47.  The  equity  of  redemption  of  a  subsequent  incumbrancer,  who  his 
been  made  a  party  and  had  his  day  in  Gourt,  is  by  the  decree  taken  avijt 
leaving  only  the  statutory  right.    JudrUgomery  v.  Ttit,  11  Gal.  307. 

48.  Their  equity  of  redemption  from  the  foreclosure,  if  not  made  paitiM, 
continues,  and  thej  can  ass^  at  any  time  within  the  period  allowea  by  tb« 
Statute  of  Limitations.    Id, 

49.  The  estate  of  a  mortgagor  and  of  a  judffment  debtor  after  sale  stand 
upon  the  same  footing,  and  ue  insertion  in  the  decree  of  a  clause  foreclosiiig 
the  equity  of  redemption  is  a  useless  formula,  which  cannot  enlarge  tiie  effect 
of  the  decree  or  any  rights  of  the  mortgagee  under  it.  McMUian  v.  iZSciarffa, 
9  Gal.  365. 

60.  Possibly  a  Gourt  of  equity  would,  under  some  droumstances,  sHow  • 
tenant  for  years  to  redeem  the  premises  sold  on  foreclosure,  if  he  applied 
within  a  reasonable  period  after  becoming  acquainted  with  the  prooeedimi* 
McDermoU  v.  Burke,  16  Gal.  580. 

51.  It  is  error  to  decree  that  the  sheriff  should  execute  a  deed  to  the  pO» 
chaser  on  the  foreclosure  sale,  the  land  sold  being  subject  to  redempticft  ia^ 
months.  But  such  an  error  may  be  amended  without  depriving  utejkitiiMt 
in  foreclosure  of  the  benefit  of  the  decree  to  which  he  is  entitled.  Arto^ 
8mUh,  6  C^.  173. 

52.  Wh^e  it  is  found  by  the  Gourt,  in^  an  action  brought  to  ledeem,  "  tbsi 
it  was  tacitly  understood  by  and  between  the  plaintiff  and  wife,  and  the  de- 
fendant, that  the  conveyance  made  by  plaintiff  to  defendant  was  intended  to 
secure  the  repayment  to  said  defendEant  of  the  sums  paid  and  advanced  by 
him,  with  interest  thereon,  and  not  as  an  absolute  conveyance  of  the  premiseSi 
and  that  upon  such  payment  in  gold  coin  of  the  United  States,  said  aefendanl 
would  reconvey  saia  premises  to  the  plaintiff  or  the  plaintiff's  wife."  The 
judgment  must  require  the  plaintiff  to  pay  the  redemption  money  in  gpu 
coin — ^not  under  the  provisions  of  the  Specific  Gontract  Act,  but  upon  ths 
principle  **  that  he  who  seeks  equity  must  do  equity."  Cowing  v.  Rogers,  i*^ 
T.  18b8. 

63.  In  an  action  brought  to  redeem,  no  valid  objection  oan  be  taken  to  tbs 
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jadgment  in  reqniiing  the  plaintiif  to  pay  the  redemption  money  within  a 
reasonable  time  after  the  enbry  of  the  decree.  An  action  of  this  character  ia 
not  goYemed  by  the  provisions  of  the  Practice  Act  relating  to  foreclosure  of 
mor^ages.  It  is  proper  to  order  that  if  default  be  made  m  the  payment  of 
the  re£mption  money,  the  plaintiff  should  be  barred  and  foreclosed  of  all 
equity  of  redemption  to  Ihe  premises.  This  judgment  is  not  made  at  the 
time  the  deed  is  declared  a  mortgage,  and  the  grantor  is  permitted  to  redeem, 
but  is  made  after  a  default  in  paying  the  redemption  money,  and  upon  motion 
of  the  opposite  party.    Id, 

64.  Proceedings  in  the  nature  of  a  suit  to  foreclose  an  eauity  of  redemp- 
tion held  by  a  subsequent  incumbrancer  may  be  maintained  by  a  purchaser 
voder  the  decree,  where  such  incumbrancer  was  not  made  a  party  to  the  orig- 
inal suit  to  enforce  the  mortgage.  Such  incumbrancer  may  be  called  upon  to 
assert  his  right  by  virtue  of  his  lien,  and  his  equity  of  redemption,  extending 
to  the  period  provided  by  the  Statute  of  Limitations,  be  thus  reduced  to  the 
statafe^  period  of  six  months.    Ooodenou)  v.  Ewer^  16  Gal.  461. 

55.  Ihe  nature  of  the  mortgagor's  right  to  redeem,  and  of  the  mortgagee's 
zigbt  to  foreclose,  stated.    Id. 

56.  A  mortgagor  may,  in  this  State,  maintain  an  action  to  redeem  the  mort- 
ee.    Davbenspeck  v.  PliUt,  22  Gal.  330. 

57.  After  the  execution  of  a  mortage  upon  real  estate,  a  judgment  was 
tendered  against  the  mortgagor,  which  became  a  lien  upon  the  mortgaged 
property.  The  mortgagee  then  foreclosed  the  mortgage,  making  the  mort- 
gagor alone  a  party  defendant,  had  the  mortgaged  property  sold  under  the 
decree,  became  the  purchaser,  and  obtained  a  sheriff's  deed;  afterwards  the 
judgment  creditor  procured  an  execution  upon  his  judgment,  and  had  the 
nronerty  advertised  for  sale;  the  holder  of  the  title  under  the  sheri£f 's  deed 
Ska  a  bill  in  equity  to  enjoin  the  sale.  Held,  that  he  was  not  entitied  to  an 
injnnction,  and  that  the  judgment  debtor  had  a  right  to  sell  any  interest  in  the 
land  held  by  the  judgment  debtor  at  the  rendition  of  the  judgment  or  levy  of 
the  execution.  Mda,  further,  that  the  judgment  debtor's  equitable  right  of 
redemption  not  having  been  cut  off  by  the  foreclosure,  he  nuKht,  during  the 
two  yean  that  bis  judgment  was  a  lien  upon  the  premises,  sell  under  an  exe- 
ecQtion  and  purchase  the  legal  titie  of  the  mortgagor;  and  not  only  that  he 
might  assert  his  right  of  re&mption  at  any  time  within  the  period  allowed  by 
the  Statute  of  Limitations,  but  also  he  might  realize  any  other  benefit  or 
advantage  that  might  accrue  to  him  from  the  sale.  Alexomdar  el  als,  v.  Ortent- 
wod  d  als„  24  GaL  506. 

58.  The  mortgagee  takes  no  estate  in  the  land  mortgaged.  He  simply  has 
a  lien  upon  it  for  the  security  of  his  demand,  which  can  only  be  enforced  by 
a  judgment  for  a  sale  of  the  property  mortgaged  and  a  sale  in  pursuance  of 
the  judgment.  The  titie  of  the  grantee  of  mortoaged  premises  is  not  affected 
bj  a  fOTeclosnre  and  sale  in  a  suit  commenced  after  the  conveyance  by  the 
mortgagor,  unless  the  grantee  is  made  a  party  to  the  suit.  BludvMrih  v.  Lake, 
Oct.  T.  1867. 

59.  Order  of  sale,  or  copy  of  decree^  mnst  iasae. — A  sheriff  has  no 
iuthority  to  make  sale  of  mortgaged  premises  under  a  judgment  of  fore- 
dosne  and  sale,  unless  an  order  of  sale  is  issued  upon  the  judgment  and 
placed  in  his  hands.    Hei^man  v.  Babcock.  30  Gal.  367. 

60.  If  the  judgment  oi  a  foreclosure  gives  fnll  directions  as  to  the  time, 
plaee,  terms,  and  manner  of  sile  of  the  mortgaged  premises,  and  directs  the 
dieriff  to  make  the  sale,  a  certified  copy  of  the  decree  is  sufELcient  authority 
for  the  sheriff  to  sell.    Id. 

61.  A  second  order  of  sale  may  issue. — If  the  first  order  of  snle  on  a 
foreclosure  decree  be  not  executed,  a  second  order  may  issue.  Such  second 
order  mi^ht  in  some  cases  be  ground  of  objection  on  the  score  of  ooste,  but  it 
is  not  objectionable  as  affectiiut  the  validity  of  the  sale.  Shores  v.  ScoU  River 
Wakr  Co.,  17  Gal.  626. 

62.  What  sheriff  must  selL — It  is'  the  duty  of  the  sheriff  of  the  county 
in  idiich  any  parcel  of  the  mortgaged  premises  are  situated,  to  execute  the 
order  of  sale,  unless  the  decree  contains  special  directions  in  that  respect.  Id. 
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63.  Sale  In  parcels. — The  well  established  mles  of  equity  prooeediiigs  re- 
quire in  foreclosure  cases,  not  only  that  the  property  should  l>e  sold  in  panels, 
but  that  the  property  included  in  the  first  mortgage  should  be  exhausted  before 
recourse  is  had  to  the  second.  Baun  y.  BeynoldSf  11  Cal.  14;  Bancroft's  Forms, 
643;  Abb.  F.  132-135. 

64.  Wtiat  propertj  pasBes  by  a  aale.— A  mortffagor,  after  the  sale  of  tbe 
mortgaged  premises  under  a  decree  in  a  suit  to  foreclose  the  mortgage,  has  Uis 
right  to  the  use  and  possession  of  the  mortgaged  premises  until  the  ezecatioB 
of  the  sheriff's  deed  ;  but  he  possesses  no  right  to  despoil  the  property  of  iti 
fixtures.  The  deed  of  the  sheriff  takes  effect  by  relation  at  the  date  of  ti»  moiv 
gage,  and  passes  fixtures  subsequently  annexed  by  the  mortgagor.  Sands  t. 
Pfeiffer,  10  Cal.  25«. 

65.  The  engine  and  boilers,  etc.,  used  in  a  flour  mill,  being  permanently 
ihstened  to  the  mill,  which  had  its  foundation  in  the  ground :  Hdd,  to  be  fixtorei 
covered  by  a  mortgage  upon  the  premises,  though  put  up  after  the  execution  (^ 
the  mortgage  ;  and  held  to  pass  to  the  purchaser  of  the  mortgaged  prenusei 
under  a  decree  of  foreclosure.    Id. 

66.  "Writ  of  aaaJBtanoft — A  writ  of  assistance  a  the  appropriate  remedy  to 
place  the  purchaser  of  mortgaged  premises,  under  a  decree  of  foreclosure,  in 
possession,  after  he  has  obtained  the  sheriff's  deed.  Montgomery  v.  TVS,  21 
Cal.  190 ;   Wdfv,  Fkischacker,  5  Id.  244  ;  BcynMs  v.  Harris,  14  id.  677. 

67.  Under  our  system,  the  order  to  deliver  possession  should  be  first  made, 
unless  a  direction  to  that  effect  is  contained  in  the  decree  ;  and  if,  upon  its  ser- 
vice, that  is  disregarded,  the  Court  can  at  once  direct  the  writ  to  issue.  If 
delivery  of  possession  to  the  purchaser  is  directed  by  the  decree,  no  prelimi- 
nary order  will  be  requisite ;  but  upon  proof  of  disobedience  to  the  decree,  Um 
part^  will  be  entitled,  as  a  matter  of  course,  to  the  writ,  as  against  tibe  defend- 
ant in  the  suit    Id, 

68.  If  a  writ  of  assistance  be  improperly  issned  or  executed,  the  Court  grant- 
ing  it  can,  on  summary  motion,  set  aside  the  writ  or  the  service,  and  restore  the 
possession.     Sldnner  v.  BtaUy,  16  Cal.  156. 

69.  Trima  /aciejplaintiff  in  a  foreclosure  suit  is  entitled,  after  sale  of  the 
premises  and  sheriff^^s  deed  to  him,  to  a  writ  of  assistance  as  against  the  mort- 
gagor and  those  entering  under  him  subsequent  to  the  decree,  u  they  refuse  to 
surrender  possession.    Id, 

70.  Where,  in  such  case,  a  writ  of  assistance  is  granted,  and  the  mortgagee 
.  and  hi^  wife  move  to  set  it  aside  on  the  ground  that  they  had  moved  upon  and 

occupied  the  mortgaged  premises  as  a  homestead  before  the  execution  of  the 
mortgage  by  the  husband,  and  continuously  ever  since,  and  it  appears  tiiat  the 
mortgage  was  given  for  the  purchase  money  of  the  premises,  the  motion  mint 
be  denied,  even  though  the  wife  was  not  a  party  to  the  foreclosure.    Id, 

71.  L.,  a  married  man,  purchased  certain  real  estate,  subject  to  a  mortrage 
thereon,  which  had  been  previously  executed  bv  his  grantor,  and  soon  ana** 

^^-v.,  ,  wards  died.  The  mortgagee  commenced  an  action  to  foreclose  the  mortage, 
•;  making  the  executors  of  JU.,  but  not  the  widow,  a  party,  and  after  a  decree  <rf 
foreclosure  and  sale,  and  expiration  of  the  time  of  redemption,  reoeired  the 
sheriff's  deed  (himself  being  the  purchaser),  and  thereupon  applied  to  the 
Court  for  a  writ  of  assistance  against  the  widow,  who  retained  possession  oft 
portion  of  the  premises,  which,  on  demand,  she  refused  to  surrender.  BM, 
on  appeal  from  an  order  denying  the  writ,  that  the  denial  was  proper;  that 
the  estate  conveyed  to  L.  became  thereby  the  common  property  of  himself 
and  wife;  that  upon  his  death  the  title  to  one  half  of  this  property  vested  ii 
her.  subject  only  to  the  mortgage  and  the  lien  for  the  payment  of  debts;  ^ 
this  title  was  not  affected  by  the  proceedings  in  the  foreclosure  suit  to  which 
she  was  not  a  part}r;  and  thai,  not  beingbound  by  the  decree,  a  writ  of  HMSSr 
tance  could  not  be  issued  against  her.    Murion  v.  lAes,  21  Cal.  87. 

72.  All  that  is  requisite  to  obtain  a  writ  of  assistance  as  against  the  parties 
and  those  claiming,  with  notice,  under  them,  after  the  commencement  of  the 
action,  is  to  furnish  to  the  Court  proper  evidence  of  a  presentation  of  the 
deed  to  them  and  a  demand  of  the  possession,  and  their  refusal  to  soirender 
it.    Montgomery  v.  Middlemiss,  21  Cal.  103. 
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73.  The  purchaser  under  a  decree  of  foreclostire  of  a  mortgage  is  entitled  to  a 
'writ  of  assistance,  although  the  decree  in  the  foreclosure  action  contains  no 
direction  to  deliver  the  possession,  and  although  at  the  time  of  the  application 
no  preliminary  order  for  such  delivery  of  possession  had  been  made  by  the 
Court.    Id, 

74.  A  writ  of  assistance  -will  not  be  issued  against  a  purchaser  of  the  mort- 
^{■ged  premises  who  buys  during  the  pendency  of  a  suit  to  foreclose,  and  who 
IS  not  a  party  to  the  suit,  without  actual  or  constructive  notice  of  its  pendency. 
Barlan  v.  Backerby,  24  Cal.  561.  (a)  A  person  in  possession  of  land  where  a 
writ  of  restitution  is  served  is  presumed  to  hold  under  the  defendant  in  the 
Mtion,  and,  to  avoid  being  dispossessed  by  the  writ,  must  show  afiSj'matively 
tbat  he  holds  bya  right  independent  and  paramount.  Sampson  v.  OKLeyer,  22 
Cal.  200.  (6)  Where,  pending  an  action  of  ejectment  against  a  tenant,  the 
latter  transferred  the  possession  to  his  landlord,  who  had  actual  notice  of  and 
defended  the  suit,  but  was  not  made  a  party,  and  plaintiff  recovered  the  judg- 
ment: Hdd.  that,  under  the  writ  of  restitution  authorized  by  the  judgment, 
landlord  mi^ht  be  dispossessed.  Id.  (c)  In  ejectment  against  the  occupant 
of  the  premises,  a  judjgment  of  recovery  binds  not  only  the  defendant,  but  all 
persons  who  receive  possession  of  the  premises  from  him,  with  actual  notice 
of  the  pending  sxut.  Id.  id)  Persons  not  parties  to  a  suit  in  ejectment,  and  in 
possession  before  and  at  tne  time  it  is  brought,  or  those  claiming  under  them, 
cannot  be  ousted  bv  the  writ  of  restitution  issued  upon  a  judgment  tiberein  in 
fevor  of  the  plaintiff.    Id, 

75.  Prior  to  the  pass^e  of  the  Act  of  May  18th,  1861,  Judges  of  Courts 
bad  no  power  to  issue  writs  of  assistance  to  plaoe  the  purchaser  of  property 
mid  under  a  decree  of  foreclosure  in  possession  of  the  same.  Chapman  v. 
nonibivrg,  23  Cal.  48. 

76.  Upon  an  application  for  a  writ  of  assistance,  to  place  a  party  in  pos- 
session of  land  sold  by  the  sheriff  under  a  judgment  for  taxes  rendered  by 
the  Justice  of  the  Peace,  the  applicant  must  produce  in  evidence  the  execution 
And  the  judgment,  and  proceedings  upon  which  the  execution  issued.  Feopl» 
T,  hot,  31  Cal.  220. 

77.  If  the  Court,  in  an  action  to  foreclose  a  mortgage,  does  not  acquire 
jurisdiction  of  the  person  owning  the  land  at  the  time  of  the  foreclosure,  a 
vrit  of  assistance  against  the  owner  or  his  grantees  will  be  refused.  Sirndxick 
T.  i««,  27  Cal.  297. 

78.  See  further,  $  210,  note  No.  24. 

79.  Adweroe  titles  cannot  be  litigated,  bnt  must  be  saved  by  tbe 
^ficree.— Adverse  titles  to  the  premises  held  by  parties  claiming  by  convey- 
•nee  from  the  mortgagor  prior  to  the  mortgage,  or  from  third  parties  prior  or 
niW(^nent  to  the  mortgage,  are  not  the  proper  subjects  of  determination  in 
the  sut  Such  titles  must  be  settled  in  a  different  action,  giving  rise,  as  they 
S^ofiialiy  do,  to  questions  of  purely  legal  cognizance.  San  Francisco  y.  Xoto- 
toM8(;al.465. 

80.  If  any  of  the  parties  defendant  in  an  action  to  foreclose  a  mortgage 
<aann  title  to  the  mortgaged  premises,  or  any  portion  thereof,  adversely  to  the 
^  mortgaged,  their  rights  under  such  adverse  title  should  be  saved  in  the 
oecree.  EUas  v.  Verdvgo,  27  CaL  420;  San  Francisco  v.  LawUm,  21  Cal.  589. 
,  81.  When  a  party  made  defendant  in  a  foreclosure  suit,  as  claiming  some 
nterest  in  the  land,  sets  up,  as  a  full  defense,  a  tax  title,  he  cannot  object 
JJttwards  that  equity  has  no  jurisdiction  over  tax  titles.    Kelsey  v.  AbboU. 

^  ntle,  decree,  coUaterally  attached.--The  title  of  a  purchaser,  under 
•  sale on  a  decree  of  foreclosure,  cannot  be  impeached  in  a  collateral  action 
Ktt  inregnlarity  in  the  proceedings  on  the  sale.    NagU  v.  Macy,  9  Cal.  426. 

83.  A  decree  of  foreclosure  cannot  be  impeached  colfdterallv  because 
Ojtered  prematurely.  The  remedy  is  by  direct  proceeding  in  the  action. 
^l^rm,  V.  BeUj  9  Cal.  321;  JVoyte  v.  Macy,  Id.  429. 

81  In  an  action  of  ejectment  by  a  purchaser  under  a  decree,  in  a  suit  for 
lorwlosure  of  a  mortgage,  to  Vhioh  the  mortgagees  were  parties,  against  a 
iQoseqnent  lessee  of  the  mortgagees,  no  question' can  be  raised  by  the  defend- 
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ant  as  to  the  due  execution  of  the  mortgage.    Of  this  fact  the  decree  in  flue 
foreclosure  suit  is  conclnsiye.    Hayes  t.  ShaUuck,  21  Gal.  51. 

85.  See  farther,  i  lii,  note  No.  68. 

86.  Power  of  sale  in  mortgage. — Where  a  mortgage  contains  a  pover  of 
sale,  the  mortgagee  has  his  election  either  to  foreclose  in  chancery  and  obtam 
a  judicial  sale,  or  to  sell  under  the  power.  Cormerais  t.  OtneQa,  22  Cal.  Ill 
See  pose  §260 

87.  Whether  a  right  of  redemption  exists  after  a  sale  under  a  power  oon- 
tained  in  a  mortgage.    Query  ?    Id, 

88.  Where,  at  a  sale  under  a  power  contained  in  a  mortgage,  the  morig^MM 
becomes  the  purchaser  indirectly  by  haTing  the  mortfjpiged  premises  Ud  ia 
for  himself,  such  sale  is  not  therefore  void,  but  only  Yoidable  on  tlie  ftPF^^ 
tion,  in  equity,  of  the  mortgagor.  The  legal  titie  passes  by  the  sale.  nUxk- 
ky  Y.  Fowler,  21  GaL  326. 

89.  Caveat  emptor,  doctrine  o£— The  doctrine  of  caveoA  emptor  appliet 
only  to  sales  made  upon  valid  judgments ;  and  is  usually  iuToked  with  idet- 
ence  to  sale  upon  execution  affainst  the  general  property  of  a  judjnoaent  debtoc 
In  such  cases,  a  defect  of  title  is  no  ground  for  interi'erence  with  the  sile. 
Bogga  ▼.  Hargrove,  16  Gal.  664. 

90.  A  valid  decree  in  a  mortgage  case  operates  upon  such  interest  as  the 
mortgagor  possessed  in  the  property  at  the  execution  of  the  mortgage.  That 
interest  may  not  constitute  a  valid  titie  ;  it  may  not,  in  fact,  be  of  any  Talve, 
and  the  purchaser  takes  that  risk.  To  that  extent  the  doctrine  of  coAxai  emp- 
tor applies,  even  in  those  cases,  and  in  all  cases  of  adjudication  upon  spedfic 
interests,  but  no  further.  The  interest  specificfJly  subject  to  sale,  whatever 
it  may  be  worth,  a  purchaser  is  entitied  to  receive  ;  it  is  for  that  interest  he 
makes  his  bid  and  pays  his  money.    Id. 

91.  Vendor's  Ilea — A  vendor  has  a  lien  on  the  land  sold  for  the  pordiiM 
money,  unless  he  has  taken  security  for  its  payment,  thou^  he  has  executed 
the  conveyance.    Salmon  v.  Hoffman,  2  Gal.  138  ;  Hill  v.  Grtg^,  32  GaL  55. 

92.  And  when  the  vendor  has  not  conveyed  the  titie,  his  position  is  analo' 
gous  to  that  of  a  mortgagee.    Id. 

93.  The  vendor's  lien  on  the  land  conveyed  is  not  lost  by  his  taking  the 
notes  of  the  purchaser  for  the  purchase  money.  And  Ihe  lien  equally  eiaflti» 
whether  the  mstrument  amounts  to  a  conveyance  or  merely  to  an  execntaiy 
contract.     Walker  v.  Sedgwick,  8  Cal.  398. 

94.  In  a  bill  in  equity  to  enforce  the  lien,  it  is  not  necessary  to  allege  the 
issuance  of  execution,  under  a  judgment  at  law  previously  obtained  %  the 
vendor  against  the  purchaser  for  the  amount  due,  and  return  of  vmllla  doM  to 
Bustfdn  £e  allegation  of  insolvency.    Id, 

95.  A  vendor"s  lien  does  not  exist  in  this  State,  where  a  mortgage  seenritT 
is  taken  for  the  purchase  money.  The  silent  lien  of  the  vendor  is  extingUBhed 
whenever  he  manifests  an  intention  to  abandon  or  not  to  look  to  it  And  thii 
intention  is  manifested  bv  taking  other  and  independent  security  upon  the 
same  land,  or  a  portion  of  it,  or  on  other  land.  Hvaid  v.  Waterman,  18  CaL 
SOL 

96.  The  lien  which  the  vendor  of  real  property  retains,  after  an  absolute 
conveyance,  for  the  unpaid  purchase  money,  is  not  a  specific  and  absolute 
ehaige  upon  the  property,  but  a  mere  equitable  risht  to  resort  to  it  upon  fSul- 
nre  of  payment  by  the  vendee.  Sparks  v.  Hess,  15  Gal.  186  ;  HtU  v.  Greg^, 
32  Id.  68. 

97.  The  equitable  right  may  be  enforced  in  the  first  instance,  and  befbie 
the  vendor  has  exhausted  his  legal  remedy  against  the  personal  estate  of  the 
vendee.  The  Gourt,  after  determining  the  amount  of  the  lien,  can,  by  it* 
decree,  either  direct  a  sale  of  the  proi>erty  for  its  satisfaction,  and  execution 
for  any  deficiency,  or  award  an  execution  in  the  first  place,  and  a  sale  only  in 
the  event  of  its  return  unsatisfied,  as  the  justice  of  the  case  may  require.  Id. 

98.  The  execution  of  two  notes  for  the  amount  due  upon  a  note  and  moii^ 
gage,  when  the  mortgage  is  not  canceled,  will  not  defeat  an  action  for  the 
foreclosure  of  the  same,  commenced  after  the  second  notes  are  due  and 
unpaid.    Creary  v.  Bovoers,  Jan.  1862.    [Not  reported.] 


377  FORECLOSURE  OF  MORTGAGE.  [§  247-48 

99.  It  could  not  be  a  defense  that  only  one  note  iras  dne,  as  that  wonld  be 
BoiBcient  to  show  a  failure  of  performance.    Id. 

100.  If  the  mortgage  was  void,  Ihis  fact  does  not  invalidate  the  debt  in- 
tended to  be  secnred  by  the  mortgage.  Shaver  y.  Bear  River  and  Auburn 
Wahr  and  Mining  Co.,  10  Cal.  896. 

101.  The  eqnitable  lien  which  a  vendor  of  real  estate,  after  an  absolute 
oonveyance,  has  for  the  unpaid  purchase  money,  is  waived  by  the  taking  of  a 
mortgage  to  secure  the  same,  although  the  mortgage  is  void  and  cannot  be 
enforced.    Camden  v.  Vail,  23  Cal.  633. 

lOS.  Oenerally. — ^If ,  at  the  time  of  the  execution  and  delivery  of  a  promis- 
ury  note,  the  payor  also  gives  the  payee  a  bill  of  sale  of  personal  property  by 
vsy  of  mortgage  to  secure  the  note,  and  also  deliver  possession  of  tne  prop- 
erty, the  payor  has  a  right  to  have  the  property  mortgaged  applied  in  satisfac- 
tion of  the  debt;  and  if  the  payee  sells  any  of  the  property,  he  has  a  right  to 
bare  the  proceeds  or  value  applied  towards  the  satisfaction  of  the  debt.  Me- 
Garvey  v.  HaU.  23  Gal.  140. 

103.  A.,  the  owner  of  a  quartz  mill  in  Amador  county,  executed  a  mortgage 
on  the  same  to  B.  Aftt^rwards,  A.  purchased  at  Sacramento  a  steam  engine 
and  boiler,  and,  to  secure  the  purchase  money,  executed  to  0.  a  chattel  mort- 
gage on  the  same,  and  then  transported  them  to  Amador  and  placed  them  in 
tJiA  quartz  mill,  so  that  they  becanie  a  part  of  the  realty.  Held,  that  G.'s 
mortgage  on  the  steam  engine  and  boiler  had  priority  over  &e  mortgage  of  B. 
TM&tts  V.  Mo<nr,  23  Cal.  208. 

104.  A.  commenced  an  action  against  B.  on  a  money  demand  and  to  foreclose 
a  mortgage  given  to  secure  his  d^t.  On  motion  of  A.'s  attorney,  the  prayer 
for  foreclosure  of  the  mortgage  and  sale  of  the  property  was  stricken  out  and 
a  money  judgment  taken.  Held,  that  this  was  an  abandonment  and  waiver  of 
A 'a  ri^t  to  a  foreclosure  and  sale  of  the  mortgaged  property.  Ladd  v.  iiua- 
9fe*,  23  Cal.  232. 

105.  An  action  can  be  maintained  b^  the  mortgagee  of  real  estate  to  recover 
damages  for  wrongful  and  fraudulent  injuries  done  to  the  mortgaged jpropertv, 
by  which  security  of  ihe  mortgage  has  been  impaired.  Botinson  v.  Eus^,  24 
CaL472. 

106.  The  severance  and  removal  of  a  house  from  land  covered  by  a  mort- 
gage withdraws  the  house  from  the  mortgage  lien;  and  after  the  removal,  the 
mortgagor  or  his  fr^^signee  has  a  right  to  sell  the  house,  and  tlie  purchaser  may 
convert  it  to  his  own  use.    Buckmo  v.  Swift,  27  Cal.  434. 

107.  The  five  years  of  limitation  within  which  an  execution  for  an  unsatia- 
fled  balance  on  a  foreclosure  sale  may  be  taken  out,  from  the  date  when  the 
balance  was  docketed.    Bowers  v.  Crary,  30  Cal.  621. 

108.  The  docketing  of  a  balance  remaining  due  after  sale  of  mortgaged 
pioperty  is  not  an  entry  of  a  new  judgment  for  such  balance.    Id, 

1 247.  Disposiiion  of  surplus  money  after  sale. 

If  there  be  surplus  money  remaining  after  payment  of  the 
amount  due  on  the  mortgage,  lien,  or  incumbrance  with 
costs,  the  Court  may  cause  the  same  to  be  paid  to  the  per- 
son entitled  to  it,  and  in  the  meantime  may  direct  it  to  be 
deposited  in  Court. 

§  248.  Proceedings  when  debt  falls  due  at  different  times. 

If  the  debt,  for  which  the  mortgage,  lien,  or  incumbrance 
is  held,  be  not  all  due,  so  soon  as  sufficient  of  the  property 
has  been  sold  to  pay  the  amount  due,  with  cost«,  the  sale 
shall  cease  :  and  afterwards  as  often  as  more  becomes  due, 
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for  principal  or  interest,  the  Court  may,  on  motion,  order 
more  to  be  sold.  But  if  the  property  cannot  be  sold  in  por 
tions,  without  injury  to  the  parties,  the  whole  may  be  ordered 
to  be  sold  in  the  first  instance,  and  the  entire  debt  and  costs 
paid,  there  being  a  rebate  of  interest  where  such  rebate  is 
proper. 

See  notes  under  $  246. 

1.  When  a  debt  secured  is  payable  in  installments,  the  mort^gee  or  his  as 
signee  has  a  right  to  bring  an  action  to  foreclose  the  mortgage,  when  the  flisk 
installment  falls  due  and  is  not  paid.    Orattan  v.  Wiggins,  23  Cal.  16. 

2.  Where  several  notes  have  been  given  which  are  secured  by  one  mor^ingee, 
and  the  notes  are  assigned  to  different  persons,  and  the  assignor  has  a  right  by 
agreement  with  the  assignees,  to  fix  the  rights  of  the  purchasers  of  the  several 
notes  to  the  mortgage  security.    IcL 

3.  Where,  in  such  a  case,  the  assignee  of  one  note,  having  the  first  right  to  tbe 
benefit  of  the  mortgaged  security,  rorecloses  when  the  debt  falls  due.  and  ob- 
tains a  decree  under  which  all  the  mortgaged  property  is  sold,  such  foreclosore 
and  sale  operate  as  an  extinguishment  of  Uie  mortgage.    Id. 

4.  The  holders  of  the  other  notes  secured  by  the  mortgage  have  a  right  to 
redeem  from  the  sale  made  under  such  foreclosure ;  but  when  not  made,  parties 
to  the  action  must  assert  this  right  to  redeem  within  four  years,  or  it  is  barred 
by  the  Statute  of  Limitations.    Id, 


TITLE    XXIV. 

Chapteb  n. — Actions  for  nuisance^  waste  and  tcillful  irespasSf 

in  certain  cases,  on  real  property. 

SEcnoN  249.  Nuisance  defined,  and  actions  for. 

250.  Waste,  actions  for. 

251.  Trespass  for  cutting  or  carrying  away  trees,  etc,  actions  for. 

252.  Measure  of  damages  in  certain  cases' under  the  last  sectioD. 

253.  Damages  in  actions  for  forcible  entry,  etc.,  may  be  trebled. 

§  249.  Nuisance  defined,  and  actions  for. 

Anything  which  is  injurious  to  health,  or  indecent,  or  offen- 
sive to  the  senses,  or  an  obstruction  to  the  free  use  of  prop- 
erty, so  as  to  interfere  with  the  comfortable  enjoyment  of  life 
or  property,  is  a  nuisance,  and  the  subject  of  an  action.  Such 
action  may  be  brought  by  any  person  whose  property  is  inju- 
riously affected,  or  whose  personal  enjoyment  is  lessened  by 
the  nuisance  ;  and  by  the  judgment,  the  nuisance  may  be  en- 
joined or  abated,  as  well  as  damages  recovered. 

Abb.  Forms,  673-581 
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1.  What  is  NniBance. — The  fact  whether  a  stnictare  was  a  public  naiaance 
li  a  qnestioD,  not  for  the  Conrt,  but  for  the  jury  to  decide.  Ovuder  ▼.  Otary^  1 
Ctd.  467.    [Affirmed  in  FeopU  ▼.  Davidson,  30  Id.  383.] 

2.  It  is  a  public  nuisance  to  erect  a  house  in  a  highway.    Id, 

3.  A  house  on  flre,  or  those  in  the  immediate  yicinity  which  serve  to  commu- 
lueate  the  flamea,  is  a  nuisance  which  it  is  lawful  to  abate ;  and  the  private  rights 
of  the  individual  yield  to  considerations  of  general  convenience  and  the  interest 
of  society.    Suroceo  v.  Cfeary,  3  Cal.  73. 

4.  Hie  constitutional  provision  wbicb  requires  payment  for  private  prop- 
erty taken  for  public  use,  does  not  applv  to  the  destruction  of  a  house  to 
cheek  a  oonfla^tion;  nor  can  he  who  abates  this  nuisance  be  made  perso  n~ 
ally  Hable  for  trespass,  unless  the  act  is  done  without  actual  or  apparent  ne* 


oessitr.    Id, 

h  The  erecQon  or  a  steam  enou 
cellar,  under  an  auction  store,  neld  not  to  be  such  an  injury  as  to  require  a 


5.  The  erection  of  a  steam  engine  and  machinery  and  a  grist  mill  in  the 


jestraining  power  of  the  Court;  at  least,  not  until  the  question  of  nuisance 
should  be  determined  by  a  jury,  and  even  then  the  remedy  at  common  law  is 
adequate.    MiddleUm  v.  Franklin,  3  CaL  241. 

6.  AH  that  part  of  a  bay^  or  river  below  low  water  or  low  tide  is  a  public 
U^way,  common  to  all  citizens,  and  if  any  person  appropriate  it  to  himself 
excfaisively,  the  presumption  is  that  it  is  a  detriment  to  the  public.  Otmter 
T.  Gtarv,  1  Cal.  462. 

7.  Where  plaintiff's  mining  claim  was  overflowed  by  means  of  a  dam 
erected  bv  the  delendants,  the  Court  ordered  a  reduction  of  the  dam  so  as  to 
prevent  the  overflow,  or  if  necessary,  its  entire  abatement.  HamsayY,  Chand- 
kr,  3CaL  90. 

8.  A  ditch  to  carry  off  water  rightfully  flowing  to  a  mining  claim  is  as  much 
a  nuisance  as  a  dam  to  flood  it.    Parke  v.  SUham,  B  Cal.  777 

9.  A  person  may  construct  or  continue  what  would  otherwise  be  an  action- 
able nuisance,  provided  that  at  the  commencement  of  it  no  person  was  in  a 
condition  to  b>e  injured  by  it,  or  in  other  words,  mere  priority,  as  between 
ovners  of  the  soil,  gave  a  superior  right.  Jhmey  v.  Miners'  Ditch  Co.,  7  Cal. 
339. 

40,  The  diversion  of  a  water-coirrse  is  a  private  nuisance.  TStohimne  Water 
Co.  V.  Chapman,  8  Cal.  397. 

11.  Whue  a  ctitch  by  which  the  waters  of  a  stream  have  been  appropriated 
is  out  of  repair,  and  not  in  condition  to  carry  any  water,  an  action  will  not  lie 
to  abate  as  a  nuisance  a  reservoir,  constructed  across  the  bed  of  the  stream, 
above  the  head  of  the  ditch,  by  which  the  water  of  the  stream  is  collected  and 
detained,  and  caused  to  flow  unequally.  Bear  River  and  A,  W.  &  M,  Co,  v. 
Boles  etals.,  24  Cal.  359. 

12.  It  does  not  follow  as  a  legal  conclusion  that  a  wharf  erected  below  high 
crater  mark  in  tide  waters,  dhd  upon  the  soil  thereunder  belonging  to  tne 
State,  is  a  public  nuisance,  or  an  injury  to  commerce  andnavigationTWhether 
sueh  a  wlu^  is  a  public  nuisance  is  a  question  of  facts.  Pe^>fe  v.  Davidson, 
30  Cal.  379. 

13.  JwisdlctJon  of  actions  oonoeming  niilflancas.— The  statnte  of  this 
Btate,  defining  what  are  nuisances,  and  prescribing  a  remedy  by  action,  does 
not  take  away  any  common  law  remedy  in  the  abatement  of  the  nuisances 
which  the  statute  does  not  embrace.    Stiles  v.  Laird,  5  Cal.  122. 

14.  The  District  Courts  have  constitutional  jurisdiction  of  cases  of  nui- 
Aanee.  The  giant  of  snoh  juxiadiction  by  statute  to  the  County  Courts  can- 
not take  away  the  constitutional  jurisdiction  of  the  District  Courts.  Fitzger- 
ald V.  Urian,  4  Cal.,  235;  Caurtwrigkt  v.  B,  B,  A,  Wand  M,  Co,,  80  Cal.  573. 

15.  Actioiifl  to  abate  nniaancefli  partiefl^  eto. — ^A  common  nuisance  being 
deemed  an  injury  to  the  whole  community,  every  person  in  the  community  is 
n^yposed  to  be  aggrieved  by  it,  and  has  the  right  to  abate  it  without  regard  to 
the  question  whether  it  is  an  immediate  obstruction  or  injury  to  him.  A  pri- 
vate nuisance  is  one  which  only  injures  a  particular  individual  or  class  of 
individuals,  and  can  be  abated  only  by  him  who  suffers  from  it.  Ounter  t. 
Otary,  1  CaL  462. 
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16.  Actions  for  the  diverBion  of  the  waters  of  ditches  are  in  the  nature  of 
actions  for  the  abatement  of  nTiisanoes,  and  may  be  maintained  by  tenants  is 
common  in  a  joint  action.    Parke  y.  KUham^  8  Gal.  77. 

17.  To  entiUe  a  party  to  an  injunction  in  a  case  of  a  nnisanoe,  the  injmy 
to  be  restrained  must  be  irremediable,  and  snch  as  cannot  be  adequately  com- 
pensated  by  damages.    MiddkUm  t.  F^rankUn,  3  Gal.  241. 

18.  In  an  action  to  abate  a  nuisance  damages  are  only  an  incident  to  the 
action,  and  the  fidlure  to  recoTer  them  does  not  affect  the  question  of  costs. 
Hudson  Y.  Doyle,  6  Gal.  102.  Affirmed  in  Courtwright  y.  JB.  B.  JL  W.  M. 
Co,,  30  Id.  576. 

19.  In  action  of  nuisance  or  trespass  the  defendant  has  no  nght  to  inquire 
into  the  eood  faith  of  the  plaintiff's  possession.  Sberhard  y.  Tuciumne  Wakr 
C7o.,4G^.  308. 

20.  In  an  action  to  abate  a  nuisance  caused  by  the  running  a  ditch  for  the 
conyeyance  of  water  across  the  land  of  the  plaintiff,  the  defendants  set  up 
in  the  answer  that  it  was  mineral  land  belonging  to  the  United  States,  and 
that  the  ditch  was  for  mining  purposes,  which  allegations  were  stricken  out  on. 
motion  of  plaintifTs  attorney.  Meid,  that  th^  were  properly  stricken  out  as 
irreleyant;  for  if  true,  they  constituted  no  delense  to  the  action.  Warner  ▼. 
Lowery,  11  Gal.  112. 

21.  Plaintiffs  owned  certain  mining  claims  and  quartz  lode,  on  the  banks  of 
a  stream  aboYC  the  mill  and  dam  of  defendant.  Defendant  commenced  rais- 
ing his  dam  two  feet  higher.  Plaintiffs  brought  suit  against  defendant^  alleg- 
ing that  the  addition  of  two  feet  to  defendant's  dam  was  a  nuisance,  sm 
would  back  the  water  on  to  plaintiff's  claims,  and  thus  preyent  them  from 
working  them,  and  would  also  destroy  their  water  priyilege  for  a  quartz  mill 
which  uey  intended  to  construct.  Held,  that  the  action  was  prematue,  and 
that  the  demurrer  to  the  complaint  on  the  ground  that  the  complaint  did  not 
state  facts  sufficient  to  constitute  a  cause  of  action,  was  properly  sustained. 
Harvey  Y.  ChUton,  11  GaL  120. 

22.  An  action  to  abate  a  nuisance  in  a  highway,  by  water  obstructing  the 
free  use  of  plaintiff's  property,  will  lie  the  same  as  to  abate  a  nuisance  in  a 
hiehway  by  hind.    Blanc  y.  Klumphe,  29  Gal.  156. 

23.  If  a  nuisance  in  a  highway  only  affect  the  plaintiff,  in  common  vitli  the 
public  at  large,,  in  the  use  of  the  highway,  he  cannot  haye  his  priyate  action; 
out  if  the  free  use  of  his  priyate  property  is  interfered  with  by  such  nuisaaoe, 
he  may  haye  his  priyate  action  to  abate  the  same.    Id, 

2^  In  an  action  to  abate  a  nuisance,  a  general  yerdict  in  fSayor  of  the  plain- 
tiff is  sufficient  to  sustain  a  judgment  abating  the  same.  Blood  y.  lAgkt,  91 
Gal.  115. 

25.  In  an  action  to  abate  a  nuisance,  where  the  jury  render  yerdict  in  faTor 
of  plaintiff,  and  also  return  special  findings  not  inconsistent  with  the  general 
yerdict,  a  judgment  abating  the  nuisanoe  will  be  sustained.    Id, 

§  260.   WasiCy  actions  for. 

If  a  guardian,  tenant  for  life  or  years,  joint  tenant,  or 
tenant  in  common  of  real  property,  commit  waste  thereon, 
any  person  aggrieved  by  the  waste  may  bring  an  action 
against  him  therefor,  in  which  action  there  may  be  jadgment 
for  treble  damages. 

Abb.  Forms,  582-^88  and  1768. 

1.  At  common  law  there  Is  no  forfeiture  of  an  estate  for  years  for  the  oob- 
mission  of  waste,  but  it  was  made  so  by  the  statute  of  6  Edward  I,  and  itvti 
expressly  confined  to  the  place  wherein  the  waste  was  committed ;  but  tke 
statute  of  Galifornia  confines  the  remedy  to  triple  damages.  Chipman  y.  Jfiitfrie, 
3  Gal.  283. 

2.  In  an  action  for  waste,  when  triple  damages  are  giyen  by  statute,  the 
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demand  for  such  damages  most  be  expressly  inserted  in  the  declaration,  which 
mnsl  either  cite  the  statnte,  or  condnde  to  the  damage  of  the  plaintiff  against 
the  form  of  the  statute.    Id..  6  Cal.  239. 

3.  Injunctions  to  restrain  injuries  in  the  nature  of  waste  should  not  be  issued 
before  the  hearing  of  the  ment9,  except  in  cases  of  urgent  necessity,  or  when 
the  subject  matter  of  the  complaint  is  free  from  controTcrsy,  or  irreparable 
mischief  will  be  produced  by  its  continuance.  But  in  all  cases  where  the  right 
18  doubtful,  the  Court  should  direct  a  trial  at  law,  and  in  the  meantime  grant 
a  temporary  injunction  to  restrain  all  injurious  proceedings,  if  there  be  danger 
of  irreparable  mischief.    Hicks  v.  Michadt  15  Gal.  116. 

4.  On  application  for  injunction  to  restrain  waste  or  mischief  analogous  to 
waste,  plftintiff  may  read  affidayits  contradicting  the  answer  upon  all  matters 
in  ooDtroyersy,  including  questions  of  title.    Id, 

§  251.  Trespass  for  cutting  or  carrying  away  treeSy  etc.^ 
actions  for. 

Any  person  who  shall  cut  down,  or  carry  off,  any  wood  or 
underwood,  tree  or  timber,  or  girdle  or  otherwise  injure 
any  tree  or  timber  on  the  land  of  another  person,  or  on  the 
street'  or  highway  in  front  of  any  person's  house,  village 
or  city  lot,  or  cultivated  grounds ;  or  on  the  commons  or 
public  grounds,  of  any  city  or  town;  or  on  the  street  or 
highway,  in  front  thereof,  without  lawful  authority,  shall  be 
Uable  to  the  owner  of  such  land,  or  to  such  city  or  town,  for 
treble  the  amount  of  damages  which  may  be  assessed  there- 
for, in  a  civil  action,  in  any  Oourt  having  jurisdiction. 

Abb.  Forms,  1768. 

1.  An  action  may  be  maintained  against  a  trespasser,  who  is  cutting  timber, 
MBoon  as  fhe  timber  is  cut.    Sampson  y.  Hammond,  4  Gal.  184. 

8.  An  injunction  will  not  be  dissolved  restraining  defendants  from  felling  trees, 
where  the  question  of  boundary  is  in  dispute  ;  especially,  where  the  defend- 
tnVfl  bond  will  fuUy  protect  the  defendant  for  any  delay  'if  it  should  turn  out 
that  they  haye  the  right.    Buckekv)  y.  Estell,  5  Cal.  108. 


§  252.  Measure  of  damages^  in  certain  caseSy  under  the  last 
section. 

Nothing  in  the  last  section  shall  authorize  the  recovery  of 
more  than  the  just  value  of  the  timber,  taken  from  uncul- 
tivated woodland,  for  the  repair  of  a  public  highway  or 
bridge  upon  the  land,  or  adjoining  it. 

L  The  measure  of  damages  is  not  the  yalue  of  the  trees  as  firewood,  but  the 
iiqury  done  to  the  land  by  destroying  them,  considering  the  purposes  for  which 
Bttch  trees  were  used  or  designed,  and  not  accordii^^  to  the  roeculatiye  or 
&Dci4«d  ideas  of  the  jury.  Chipman  y.  Htbberdf  6  Cal.  162.  See  siao  i  112  and 
ito(a,  34  et  passwn, 

§  258.  Damages  in  actions  for  forcible  entry ^  etc.,  may  he 
trebUd. 
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If  a  person  recover  damages  for  a  forcible  or  unlawM 
entry  in  or  upon,  or  detention  of,  any  building  or  any  cul- 
tivated real  property,  judgment  may  be  entered  for  three 
times  the  amount  at  which  the  actual  damages  are  assessed. 

Abb.  Forms,  1768. 

1.  When  treble  damages  are  given  by  a  statate,  the  demand  for  soohdaoiflfei 
most  be  expressly  Inserted  in  the  declaration,  which  must  either  roeito  tiie 
statute,  or  conclude  to  the  damage  of  the  plaintiff  against  the  form  of  a  stetote. 
Chipman  v,  EmeriCt  5  Cal.  289.  But  this  does  not  apply  to  Justices'  Courto ; 
see  O^CaUaghan  ▼.  Booth,  6  Id.  66. 

2.  If  the  Court  refuses  to  treble  the  damages,  the  plaintiff  has  an  adequate 
remedy  by  appeal,  and  an  application  for  mandamus  to  the  Oourt  below  to 
render  judgment  for  treble  damages,  must  be  denied.  JEarly  y.  Marwiz,  15  GaL 
149. 


TITLE   XXV. 


Chapter  HI. — Actions  to  determine  confieUng  claims  to  reed 
property^  and  other  provisions  relating  to  actions  concerning 
real  estate. 

Sbcxion  254.    Parties  to  an  action  to  quiet  title. 

255.  When  plaintiff  shall  not  recover  costs. 

256.  If  plaintiff's  title  terminates  pendinf^  tiie  suit,  what  he 

may  recoyer,  and  how  yerdiot  and  judgment  to  be. 

257.  When  yalue  of  improyements  shall  be  allowed  as  a  set-dL 

258.  An  order  may  be  made  to  allow  a  party  to  suryey  and 

measure  the  land  in  dispute. 

259.  Order,  what  to  contain  and  how  seryed;  if  unneoesBBiy 

injury  done  the  part^  sunreying,  to  be  liable  therefor. 

260.  A  mortgage  shall  not  be  deemed  a  conyeyance,  whaterv 

its  terms. 

261.  When  Court  may  grant  injunction;  during  fbredosore; 

after  sale  on  execution;  before  conyeyance. 

262.  Damages  may  be  recoyered  for  injury  to  the  possesdoB 

after  sale  and  before  deliyery  of  possession. 

263.  Action  not  to  be  prejudiced  by  alienation  pending  sdi 

§  254.  Parties  to  an  action  to  quiet  title. 

An  action  may  be  brought  by  any  person  in  possession,  by 
himself  or  his  tenant,  of  real  property,  against  any  person 
who  claims  an  estate  or  interest  therein  adverse  to  him, 
for  the  purpose  of  determining  such  adverse  claim,  estate,  or 
interest. 

Bancroft's  Forms,  537. 

1.  CoDBtmction  of  ttda  section.— The  proceeding  by  bill  in  eqnify, 
which  an  indiyidual  is  aUowed  to  take  to  set  aside  a  patent  or  control  its  oj> 
eration,  is  in  the  nature  of  a  biU  to  quiet  titie — ^to  detennine  an  estate  hm 
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«dT6nely.to  him — ^to  remove  what  would  otherwise  be  a  clond  upon  hid  own 
^tle;  or  is  in  the  natnre  of  a  bill  to  enforce  a  transfer  of  the  interest  from  the 
patentee,  on  the  ground  that  the  latter  has,  by  mistake  or  fraud,  acquired  a 
title  in  his  own  name,  which  he  should  in  equity  hold  for  the  benefit  of  the 
complaint.  The  indiyidual  complaint  must  therefore  possess  a  title  superior 
to  utat  of  his  adyersarv,  and  of  course  to  that  of  the  goTemment  through 
whom  his  adversary  claims,  or  he  must  possess  equities  which  will  control 
tiie  title  in  his  adversary's  name.  Bidcue  Boggs  v.  Merced  Mining  Co.t  14 
GtL279. 

2.  This  section  enlarges  the  class  of  cases  in  which  equitable  relief  could 
fotmeily  be  sought  in  quieting  title.  It  authorizes  the  interposition  of  equity 
in  cases  where  previoiisly  buls  of  peace  would  not  lie.  Curtis  v.  Sidter,  15 
GiL259. 

3.  It  hes  with  reference  to  property  of  which  the  plaintiff  is  in  possession; 
and  where  suit  is  brought  under  that  section  to  ^uiet  title  to  a  ranch,  and 
plaintiff  is  in  possession  of  a  portion  only,  the  suit  must  be  considered  as 
nought  to  determine  the  title  to  that  portion,  and  no  injunction  lies  to  restrain 
parties  who  are  entire  strangers  to  the  title  from  selling  that  portion,  as  their 
conveyance  would  not  cloud  plaintiff's  title.  And  if  the  grantees  under  such 
conveyance  should  invade  the  possession  of  plaintiff,  or  unlawfully  detain  the 
flame,  the  remedy  at  law  is  ample.    Id, 

4.  In  such  suit  the  Court,  sitting  in  equity,  may  direct,  when  proper,  an 
tssae  to  be  framed  upon  the  pleadings  and  submitted  to  a  jury,  if  questions 
of  a  purely  legal  character  in  relation  to  the  titie  arise.    Id, 

5.  The  true  test  by  which  the  question  whether  a  deed  would  cast  a  cloud 
upon  the  titie  of  the  plaintiff  may  be  determined  is  this:  would  the  owner  of 
the  property  in  an  action  of  ejectment  brought  by  the  adverse  party,  founded 
upon  the  deed,  be  required  to  offer  evidence  to  defeat  a  recovery?  If  such 
proof  would  be  necessary  the  cloud  would  exist;  otherwise  not.  Piadey  v. 
Muggins,  15  Cal.  128. 

6.  Mining  claims  ildl  within  the  operation  of  this  section.  Merced  Min- 
ing Co,  V.  Fremont,  7  Cal.  319. 

7.  Plaintiff,  posssasion  easentiaL — ^An  action  cannot  be  maintained  for 
the  purpose  of  determining  an  adverse  claim  to,  or  estate,  or  interest  in  real 
property,  under  section  two  hundred  and  fitly-four  of  the  Practice  Act,  unless 
the  pldintiff,  at  the  time  of  the  commencement  of  the  action,  is  in  the  actual 
possession  of  the  property  himself,  or  in  possession  by  his  tenant  Ferris  v. 
Irmg,  vg  Cal.  645;  Lyk  v.  RoUins  el  a2.,  25  Cal.  437.  The  authorities  in  sup- 
port of  this  doctrine  are  numerous. 

8.  No  matter  how  such  posseasion  was  acquired,  whether  peaceably  or  forci- 
\Ay.    Seed  v.  Caldenoood,  32  Cal.  109. 

9.  To  maintain  a  suit  to  quiet  title  by  a  party  in  possession,  it  is  enough  that 
he  claims  under  a  deed  which  creates  an  equitable  estate,  or  even  a  right  of 
posB^on.  Smith  v.  Brannariy  13  Cal.  107.  One  in  possession  of  property, 
claiming  title  under  a  sheriff^s  deed,  executed  on  a  mortgage  foreclosure,  may 
maintain  an  action  to  quiet  his  titie  against  another  who  claims  a  titie  against 
hiin,  which  would  be  good  against  the  mortgagor,  although  void  as  against  the 
plaintiff    Horn  v.  Jones,  28  Cal.  194. 

10.  Parties  defendant. — ^Any  person  in  possession  may  bring  this  action 
against  any  party  who  claims  an  estate  or  interest  adverse  to  him.  Merced 
Mimng  Co.  v.  Fremont,  7  Cal.  319. 

11.  Under  this  section,  a  part^  in  possession  of  real  property  may  bring  a 
hill  in  equity  to  quiet  titie  against  a  party  out  of  possession,  who  claims  an 
estate  or  interest  adverse  to  him,  without  waiting  until  he  has  been  disturbed 
in  his  possession  by  legal  proceedings  against  him,  in  which  his  titie  has  been 
successfully  maintained.    Id.;  Curtis  v.  Sutter,  15  Cal.  259. 

12.  This  section  does  not  confine  the  remedy  to  the  case  of  an  adverse  claim- 
vit  setting  up  a  legal  titie,  or  even  an  equitable  title;  but  embraces  every  de- 
scription of  claim  whereby  the  plaintiff  might  be  deprived  of  the  property,  or 
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its  title  be  clonded,  or  its  value  be  depreciated,  or  whereby  be  migbt  be  iDC<Hii- 
moded  or  damnified  by  the  assertion  of  an  outstanding  title  already  held,  or  to 
grow  out  of  the  adverse  pretension.    Sead  v.  Fordyce.  17  Cal.  149. 

13.  An  action  cannot  be  maintained  under  the  two  hundred  and  fifty-fourth 
section  of  the  Practice  Act,  by  a  landlord  against  his  tenant  in  possesaoo,  for 
the  purpose  of  determining  the  validity  of  an  adverse  title  set  up  by  the  teoaoi 
Van  WinkU  v.  HincJde,  21  Cal.  342. 

14.  Evidence — A  person  in  possession  of  property  in  a  position  to  bring 
an  action,  under  the  two  hundred  and  fifty-fourth  section  of  the  Practice  Act^ 
to  quiet  his  title  thereto,  and  on  the  trial  no  other  evidence  on  bis  part  ihut 

froof  of  possession  is  necessary  in  the  first  instance.    Mom  v.  Jones^  28  GaL 
94. 

15.  In  an  action  brought  by  one  in  possession  of  land,  to  try  and  detemaM 
an  adverse  claim  set  up  by  one  out  of  possession,  when  the  complaint  aven 
that  the  defendant  sets  up  an  adverse  claim  without  stating  what  it  is,  and  the 
answer  admits  plaintiff's  possession,  and  sets  up  the  particulars  of  the  delead- 
ants'  alleged  title,  the  burden  of  proof  is  cast  upon  the  defendant  Crook  v. 
Fbrsi^  30  Cal.  662. 

16.  Action  to  determine  an  adverse  claim  to  land,  the  complaint  averring 
that  the  plaintiff,  who  was  in  possession,  deraigned  title  through  a  deed  fnm 
G.  Anawer,  that  previous  to  the  execution  of  G.  's  deed,  the  land  was  attached 
at  suit  of  a  creditor  of  his,  and  was  subsequently  in  due  oourse  sold  by  ths 
sheriff,  at  which  sale  defendant  became  the  purchaser.  Beplioation,  tiiata 
portion  of  the  debt  on  which  the  attachment  issued  was  secured  by  a  ooUateztl 
note,  and  that  the  attachment  was  therefore  void.  Hddf  that  on  these  plead- 
ings, in  the  absence  of  proof,  judgment  was  properly  entered  for  defendant; 
tiiat  if  plaintiff  had  the  right  to  attaok  the  attachment  in  this  form  (a  point 
not  decided),  the  burden  of  the  proof  was  on  him  to  show  that  the  atteduneal 
debt  was  collaterally  secured.    Sostwiok  v.  McCorMe,  22  Cal.  C69. 

17.  Legal  and  equitable  defenjws  should  not  be  anlimitted  to  a  jazy 
together. — ^The  equitable  defense  should  be  first  passed  upon  by  the  Court; 
and  it  is  irregular  to  submit  to  the  jury  all  the  legal  and  equitable,  defenses 
together.    Lestmde  v.  Barih,  19  Cal.  660. 

18.  In  this  case,  although  the  matter  constituting  the  equitable  defense  vsi 
submitted  to  the  jury,  and  a  general  verdict  rendered  for  defendant^  yet,  tf 
no  objection  was  raised  to  this  course  of  proceeding,  either  in  the  Court 
below  or  here,  the  irregularity  was  not  considered  in  the  dBtermination  of  the 
appeal.  ^  Id. 

19.  Equitable  defenses  to  be  passed  upon  first— The  equitable  defeosB 
is  first  to  be  passed  upon  by  the  Court,  and  until  it  is  disposed  of  the  asMV- 
tion  of  the  legal  remedy  is  in  effect  stayed.  Upon  the  determination  of  ths 
Court  upon  the  relief  prayed  by  the  answer,  the  necessity  of  proceeding  w;th 
the  action  at  law  will  depend.  When  it  does  proceed,  the  leg^  title  wiU  coft- 
trol  its  result.     Es^trada  v.  Murphy,  19  Cal.  248. 

20.  Parties— See  $^  12,  13. 

21.  Ck>mplaint— See  $  39,  Na  287. 

22.  Answer.    See  $  46,  No.  179. 

§  255.   When  plaintiff  shaU  not  recover  costs. 

If  the  defendant  in  sach  action  disclaim  in  his  answer,  any 
interest  or  estate  in  the  property,  or  suffer  judgment  to  be 
taken  against  him  without  answer,  the  plaintiff  shall  not 
recover  costs. 

Abb.  Forms,  1083. 

1.  In  an  action  to  quiet  title,  where  defendants  disolaim  as  to  a  part  of  tht 
premises,  and  as  to  another  part  plead  that  plaintiff  was  not  in  poseessioB  at 
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010  time  of  the  oommencemdiit  of  the  action,  it  is  not  error  to  render  jadgment 
aguDst  them  for  ooets.    Brooks  t.  CcUdtrmodj  Jan.  T.  1868. 

§256.  If  plaintiff^ 8  title  terminates  pending  the  suits;  what 
he  may  recover  j  and  how  verdict  and  judgment  to  be. 

Id  an  action  for  the  recovery  of  real  property,  where  the 
plaiDti£f  shows  a  right  to  recover  at  the  time  the  action  was 
commenced,  but  it  appears  that  his  right  has  terminated 
during  the  pendency  of  the  action,  the  verdict  and  judgment 
Bhall  be  according  to  the  fact ;  and  the  plaintiff  may  recover 
damages  for  withholding  the  property. 

ll>b.  Forma,  1778. 

1.  Under  onr  Practice  Act,  if  it  appear  that  the  plalntiif  in  ejectment  had 
a  lig^  to  reooyer  at  the  commencement  of  the  anit,  but  that  hia  right  haa  ter- 
mmatfld  during  ita  pendency,  he  cannot  recoTer  the  poaaeaaion,  but  onlj  hia 
duBagBa.    Jfoore  t.  Tiee,  22  CaL  518. 

1  The  death  of  the  wife,  after  a  suit  brought  by  heraelf  and  huaband  for 
the  homestead,  defeats  a  recoyery  by  the  huaband,  though  the  right  to  reooTcr 
odsted  at  the  commencement  of  the  rait.    Gte  t.  Moore^  14  Oal.  47S. 

S.  The  defendant  cannot  prove  on  the  trial  of  an  action  of  ejectment,  for 
the  purpose  of  showing  that  platnttfTs  right  of  poaaeasion  haa  tarminated* 
tbt  siace  the  action  was  commenced  plaintiff  haa  conyeyed  the  land  to  an- 
eOier  person,  unless  the  fact  of  such  conyeyance  has  been  set  up  in  the  orig- 
XDftl  or  supplemental  answer.    Mots  y.  Shears  30  Gal.  467. 

4.  If  the  plaintiff  has  conyeyed  the  land  demanded  pending  ejectment,  the 
Cant,  by  the  consent  of  both  the  plaintiff  and  yendee,  may,  under  the  pro* 
vmoia  m  the  Practioe  Act,  make  an  order  oontinuing  the  action  in  the  muna 
of  the  original  plaintiff.    Id. 

5.  If  the  plaintiff  in  ejectment  transfers  the  demanded  premises  pending 
file  action,  u&d  the  Court  orders  the  action  continued  in  the  name  of  tiia 
original  plaintiff,  he  may  reooyer  judgment  for  both  the  possession  and  the 
KDts  and  profits.    Id. 

S.  The  sale  and  transfer  by  the  plaintiff  in  ejectment  of  the  demanded 
pnauaea  pending  the  action,  is  a  transfer  of  the  cause  of  action  within  the 
meoioing  of  the  sixteenth  section  of  the  Practice  Act,  and  the  action  may  be 
continued  in  the  name  of  the  original  plaintiff.    Id, 

§  257.  When  vahte  of  improvements  shall  be  allowed  as  a 
ttiroff. 

When  damages  are  claimed  for  withholding  the  property 
recovered,  upon  which  permanent  improvements  have  been 
inade  by  a  defendant,  or  those  under  whom  he  claims,  hold- 
ing under  color  of  title  adversely  to  the  claims  of  the  plain- 
tiff, in  good  faith,  the  value  of  such  improvements  shall  be 
allowed  as  a  set-off  against  such  damages. 

1.  In  ejectment,  the  yalue  of  Improyements,  eyen  when  defendant  holds 
vnder  eoknr  of  title  adyersely  to  plaintiff,  can  only  be  allowed  aa  a  aet-off  to 
damam.    TiAod  y.  Houwtf,  14  Gal.  464. 

1  uk  an  action  of  ejectment,  where  no  proof  la  introduoed  to  show  dama* 
flsi,  it  la  no  error  to  refuse  to  allow  the  defendant  to  proye  the  yalue  of  tfatf 
vproyenenta  made  by  him  on  the  property.    Ford  t.  Mf^t^m,  5  Cal.  819. 
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3.  At  common  Iftw.  no  allowance  was  ever  made  for  improvement*;  and  oat 
Practice  Act  only  permits  it  to  the  extent  of  being  ns&i  as  a  set-off  to  tto 
damages  for  withholding  the  property  recovered.    Id. 

4.  £1  ejectment,  defendant  cannot  have  his  improvements  set  off  sgunit 
the  mesne  profits  under  section  two  hundred  and  fifty-seven  of  the  Pndiei 
Act,  where  the  improvements  were  made  after  plaintiff's  title  accrued,  or 
where  the  holding  of  the  defendant  is  not  adverse  within  that  section.  Bojf  t. 
P€j>e,  18  Cal.  694.    See  Love  v.  Shartter,  31  Cal.  487. 

o.  A  defendant,  who  entered  under  a  bond  for  a  deed  from  the  plaintiff, 
eannot  set  off  his  improvements  against  the  damages  for  use  and  occapatioD. 
KiBmm  v.  RUchie,  2  Cal.  145. 

6.  Where  the  defendant  in  ejectment  occupied  and  improved  the  land  6oHk 
JidCt  under  color  of  title,  the  improvements  erected  oy  him  constitnte  an 
eqtritable  set-off,  to  the  extent  of  their  value,  to  the  damages  recovered  by  tha 
plaintiff  for  the  withholding  of  possession.     Welch  v.  Su&v<mt  8  CaL  165. 

7.  The  land  owner's  right  to  damages  cannot  be  affected  on  the  ground  of 
improvements  made  by  ike  disseizor,  unless  it  appears  that  the  improveDieDli 
inre  made  in  good  faith.    Cwrp^nHer  v.  SvmOL,  Oct.  T.  1866. 

8.  Where  one,  who  entered  as  a  naked  ti*eBpa*<ser,  places  improvements  <a 
like  land,  and  afterwards  buys  an  undivided  interest  m  an  action  against  hitt 
to  recover  possession  of  the  land  by  a  tenant  in  common,  who  owned  prior  to 
the  wrongM  entry,  the  defendant  cannot  set  off  the  value  of  his  improve- 
ments against  the  damages.    Carpeniier  v.  MiicheU,  29  CaL  330. 

9.  A  defendant  in  ejectment,  who  has  made  permanent  improveBAenta  <m 
the  land  in  controversy,  is  not  entiUed  to  set  off  the  value  of  those  improve- 
ments against  the  damages  claimed  by  the  plaintiff  unless  the  improremenii 
have  been  madebv  him,  or  those  under  whom  he  daim?,  while  holding  pot* 
session  under  color  of  titie  adversely  to  the  claims  oi  plaintiff  and  is  good 
faith.    Love  v.  SharUer,  31  Cal.  468. 

10.  In  ejectment  by  a  tenant  in  common  against  a  co-tenant,  who  took  poa- 
session  wrongfully,  but  afterwards  became  a  co-tenant,  plaintiff  eannot  ia 
that  action  recover  damages  for  the  period  whilst  the  defendant  was  unlaw* 
fully  in  possession.    Cof^pentier  v.  MendenhaU,  28  Cal.  485. 

'  11.  A  tenant  in  common,  in  ejectment  against  his  co-tenant,  cannot  in  tiiat 
action  recover  damages  or  mesne  profits,  for  the  period  during  which  the  poih 
f»ssionof  the  co-tenant  was  not  adverse.     Id, 

12.  A  tenant  in  common,  who  is  ousted  by  a  co-tenant,  may  recover  datt- 
ages  in  ejectment  ftom  the  time  of  the  ouster,  according  to  his  right.    Id, 

13.  Idmitatlou  of  time  to  recover  rents  ani  profits. — ^In  an  action  tore- 
cover  lands,  the  plaintiff  can  recover  the  rents  and  profits  for  three  yeaisoiily» 
prior  to  the  commencement  of  the  action,  if  the  defendant  pleads  the  Statsto 
pi  Limitations.    Carpenticrv,  MUcheUy  29  CaL  330. 

14.  In  an  action  to  recover  possession  of  land  and  damages  for  its  detentimi, 
if  the  Statute  of  Limitations  of  three  years  is  pleaded  as  to  the  damages,  the 
plaintiff  can  recover  damages  for  only  three  years  before  the  commeneemeiit 
of  the  action.    Love  v,  SftartMeTf  .31  Cal.  488. 

15.  The  plaintiff  in  ejectment,  if  he  recover,  is  entiUed  to  daxnages,  meat^ 
vred  by  tiie  value  of  the  rents  and  profits  vp  to  the  time  the  judgment  ii 
rendeied.     Id, 

16.  Defendant  must  claim  the  value  of  Improvements  In  his  answor 
The  Court  cannoti  in  an  action  to  recover  lands,  set  off  the  value  of  ixs- 
pxovements  a^inst  the  damages,  if  the  defendant  does  not  desire  it  Car- 
peniier  v.  Oa/r^kner,  29  Cal.  100. 

§  258.  *  WhOf  wherij  and  how  an  order  may  be  made  io  allow  a 
party  io  survey  and  measure  the  land  in  dispute. 

The  OoTirt  in  which  an  action  is  pendinjf  for  the  recovery 
of  real  property,  or  a  Judge  thereof,  or  a  County  Judge,  may, 
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im  motion,  upon  notice  by  either  party » for  good  cause  shown, 
grant  an  order  allowing  to  such  party  the  right  to  enter  upon 
the  property  and  make  survey  and  measurement  thereof  for 
ihe  purpose  of  the  action. 

1  Amended  1860,304. 

§  269,  Order,  what  to  coniatn,  and  fiow  served  ;  if  unneces- 
mry  notary  done,  ihe  party  marp^fing  to  be  HabU  therefor. 

The  order  shall  describe  the  property,  and  a  copy  thereof 
shall  be  served  on  the  owner  or  occupant ;  and  thereupon 
such  party  may  enter  upon  the  property,  with  necessary  sur- 
veyors and  assistants  and  make  such  survey  and  meas- 
vement :  but  if  any  unnecessary  injury  be  done  to  the  prop 
erty,  he  shall  be  liable  therefor. 

§  260.  A  mortgage  shall  not  be  deemed  a  conveyance,  whatever 
its  terms. 

A  mortgage  of  real  property  shall  not  be  deemed  a  convey- 
ance, whatever  its  terms,  so  as  to  enable  the  owner  of  the 
mortgage  to  recover  possession  of  the  real  property,  without 
a  foreclosure  and  sale. 

1.  This  takes  from  the  rngtrtunent  its  common  law  cliaracter,  and  restricta 
it  to  the  pnipoees  ei  security.  It  doea  not,  in  tenns,  change  the  eatatea  at 
kw  of  the  mortgagor  and  mortgagee ;  but,  by  disabling  the  owner  from  enter- 
iag  for  condition  broken,  and  restricting  his  remedy  to  a  foreclosure  and  sale, 
it  gives  foU  effect  to  the  equitable  doctnne  upon  a  consideration  of  which  this 
netion  was  evidently  drawn.    McMiUan  v.  Richards,  9  Cal.  365. 

2.  The  two  bundled  and  sixtieth  section  of  our  Practice  Act  changes  thiitf 
ehaiseter  of  the  instrument,  and  takes  from  the  mortgagee  aU  right  to  the 
ponenion,  either  before  or  after  condition  broken,  and  makes  the  mortgage 
aaiere  Uen ;  but  this  section  does  not  prevent  the  owner  from  tnjiirincr  an 
ii^Miident  oontract  for  the  possession,  or  from  authorizing  a  sale  of  the 
{raoiseSy  the  mortgagee,  consenting  thereto,  to  pay  the  debt.  Fogarty  y. 
«M|w,  17  CaL  689. 

3.  The  words  **  whaieTor  its  tenns/'  in  this  section,  wsie  intended  to  con* 
tnl  the  terms  of  grant,  barg^dn  and  sale,  generally  employed  in  mortgages, 
iBd  do  Bol  relate  to  stipulations  lor  possession  or  «de.    Id. 

4>  A  mortgage  executed  prior  to  the  passage  of  the  two  hnndred  and  sixtieth 
section  of  the  Practice  Act,  in  1851,  was  not  a  conveyance  of  a  conditional 
MUte  to  become  absolute  on  a  breach  of  condition,  as  at  common  law.  SIcwf' 
wry.^ucJk,  29  CaL  253. 

5.  The  action  for  the  foreclosure  of  a  mortgage  upon  real  property  is  not 
brought  for  the  possession  merely  of  the  property,  except  as  such  i>08session 
Btty  follow  the  sheriffs  or  master's  deed,  but  to  subject  to  sale  the  title  which 
ttie  mortgagor  had  at  the  time  of  executing  the  mortgage,  and  to  cut  ofT  the 
Bgbta  of  parties  subsequently  becoming  interested  in  the  premises;  and  ex- 
anioTB  and  administrators  do  not  possess  the  title,  but  only  a  temporary 
^^  to  the  possession.    Bvrton  y.  Xies,  21  Cal.  87. 

B.  Section  mi  of  the  Practice  Act  of  1851,  which  provides  that  "a  morfc- 
P%9  of  real  property  shall  not  be  deemed  a  conveyance,  whatever  its  terms," 
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etc.,  applies  to  all  moitgMnB8,  as  well  those  execnted  before  as  after  its  ns* 
sage.  OraUan  t.  Wiggins,  &  Gal.  16.  See  also,  DxxUon  t.  Warachcaier,  91  Cal.  609L 
7.  A  deed  of  trdst,  the  tmstee  not  being  the  creditor,  bat  a  third  pn^ 
gLven  to  secure  a  note,  and  authorizing  the  tmstee  to  sell  the  land  at  poUie 
anetioni  and  ezecnte  to  the  purchaser  a  good  and  sufficient  deed  of  the  mmt, 
upon  default  in  paying  the  note  or  intmst,  as  it  falls  due,  and  out  of  tki 
proceeds  to  satufy  the  trust  .generally,  and  to  render  the  snrphxs  to  flie 
grantor,  etc.,  is  not  a  mortgage  requiring  judicial  and  sale.  £bc4  t.  Briggi, 
U  CaL  266. 

§  261.  When  Court  may  grant  mjtmetion  during  foredown 
after  sale  on  execution  before  conveyance. 

The  Ooart  may,  by  injunction,  on  good  cause  sbown,  re- 
strain the  party  in  possession  from  doing  any  act  to  the 
injury  of  real  property  during  the  foreclosure  of  a  mortgage 
thereon :  or  after  a  sale  on  execution,  before  a  conveyance. 

1.  This  remedy  is  only  prerentiTe;  it  is  not  exdusiTe  of  any  other  reme^r* 
Bands  t.  Pfiiffer,  10  Gal.  256. 

3.  The  remedy  by  injunction  to  restrain  the  remoTsl  of  fixtures,  undir  lee* 
Hon  two  hundred  and  sixty-one  of  the  Practice  Act,  is  only  preyentiTe;  it  ii 
not  exclusive  of  any  other  remedy.    Id» 

§  262.  Damages  may  be  recovered  for  injury  to  the  possession 
after  sale  and  before  delivery  of  possession^  who  by. 

When  reej  property  shall  have  been  sold  on  execution,  the 
purchaser  thereof,  or  any  person  who  may  have  succeeded 
to  his  interest,  may,  after  his  estate  becomes  absolute,  recover 
damages  for  injury  to  the  property  by  the  tenant  in  possee- 
sioUf  after  sale  and  before  possession  is  delivered  under  the 
conveyance. 

Bee  anU,  §  246,  note  No.  lOS. 

§  268.  Action  not  to  be  prejudiced  by  aUenoHon,  pending  smL 

An  action  for  the  recovery  of  real  property  against  a  per- 
son in  possession  cannot  be  prejudiced  by  any  alienatioD 
made  by  such  person,  either  before  or  after  the  commeDce- 
«ment  of  the  action. 
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TITLE   XXVL 
Chaptbb  rV. — Actums  far  the  partition  of  real  property. 

810XIOK  264.  Who  may  bring  actions  for  partition. 

265.  Interests  of  all  parties  shall  be  set  forth  in  the  complaint 

266.  lien-holders  not  of  record  need  not  be  made  parties. 

267.  PUiintiff  shall  file  notice  of  lis  pendens. 

268.  Summons  shall  be  directed  to  all  persons  interested  in 

the  property. 

269.  Unknown  parties  may  be  served  by  publication. 

270.  Answer  of  defendants,  what  to  contain. 

271.  The  rights  of  all  partiea  may  be  ascertained  in  ttie  action. 

272.  Partiarpartition. 

273.  lien-holders  shall  be  made  parties,  or  a  referee  be  ap- 

Xwinted  to  ascertain  their  rights. 

274.  lien-holders  shall  be  notified  to  appear  before  the  releirBe 

appointed. 
375.    The  Court  may  order  a  sale  or  partition,  and  iqppoint 

referees  therefor. 
276L    Partition  shall  be  made  according  to  the  rights  of  iha 

parties  as  determined  by  the  Court. 
877.    B^erees  shall  make  a  report  of  their  proceedings. 
278.    The  Court  may  set  aside  or  afiirm  report,  and  enter 

judgment  thereon.    Upon  whom  judgment  to  be  oon- 

clnsiye. 
379.    Judgment  shall  not  affect  tenants  for  years  to  the  whole 

property. 
280.    Expenses  of  partition  shall  be  apportioned  among  the 

parties. 

881.  A  lien  on  an  undiTided  interest  of  any  party  shall  be  a 

charge  only  on  the  share  assigned  to  such  party. 

882.  Estate  for  Me  or  years  may  be  set  off  in  a  put  of  the 

property  not  sold,  when  not  all  sold. 

883.  Application  of  proceeds  of  sale  of  encumbered  property. 

284.  Party  holding  other  securities  maybe  required  first  to 

exhaust  them. 

285.  Proceeds  of  sale,  disposition  of. 

286.  When  paid  into  Court,  the  cause  mav  be  continued  for 

the  determination  of  the  claims  of  the  parties. 

887.    Sales  by  referees  shall  be  made  at  public  auction. 

288.    The  Court  shall  direct  the  terms  of  sale  or  credit 

889.    Beferees  may  take  secorities  for  puxehase  money. 

390.    Tenants  whose  estate  has  been  sold  shall  receiye  com- 
pensation. 

291.  The  Court  may  fix  such  compensation. 

292.  The  Court  shall  protect  tenants  unknown. 

293.  The  Court  shall  ascertain  and  secure  the  yalue  of  ftitare 

contingent  or  yested  Interests. 

294.  Terms  of  sale  shall  be  made  known  at  the  time.     Lots 

shall  be  sold  separately. 

295.  Who  may  not  be  purchasers. 

296.  Beferees  shall  make  a  report  of  the  sale  to  the  Court 

297.  If  cooflrmed,  conyeyances  may  be  executed. 

298.  Proceeding  if  a  lien-holder  become  a  purchaser. 

299.  Conye;puices  shall  be  recorded,  and  will  be  a  bar  against 

parties. 
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SEcnoM  300.    Proceeds  of  sale  belonging  to  partieB  uaknown  shall  be 

invested  for  their  benefit. 
301.    Investment  shall  be  made  in  the  name  of  the  clerk  of  the 

county. 
902.    When  the  interets  of  the  parties  are  ascertained,  aecaritiei 

shall  be  taken  in  their  names. 

303.  Duties  of  the  clerk  making  investments. 

304.  When  unequal  partition  m  ordered,  compensation  stay  bs 

adjudged  in  certain  cases. 

305.  The  share  of  an  infant  may  be  paid  to  h|s  goanliaa. 

306.  The  guardian  of  an  insane  person  may  receire  the  proceeds 

of  such  party's  interest. 

307.  A  guardian  may  consent  to  partition  without  action,  nA 

execute  releases. 

308.  Costs  of  partition  a  lien  upon  the  shares  of  the  parcenen. 

309.  The  Court  by  consent  may  appoint  a  single  referee. 

§  264.  *  Who  may  bring  actions  for  partUion. 

When  Beveral  co-tenantB  hold  and  are  in  possession  of  real 
property  as  parceners,  joint  tenants,  or  tenants  in  common, 
in  which  one  or  more  of  them  have  an  estate  of  inheritance, 
or  for  life  or  lives,  or  for  years,  an  action  may  be  bronght  by 
one  or  more  of  such  persons  for  a  partition  thereof  accord- 
ing to  the  respective  rights  of  the  persons  interested  thereini 
and  for  a  sale  of  such  property,  or  a  part  thereof,  if  it  appear 
that  a  partition  cannot  be  made  without  great  prejudice  to 
the  owners. 

lAmended  1854,  90;  1866,  704. 

1.  The  right  of  partition  existing  in  the  co-tenant  may  be  exeroiaed  at  t&y 
time,  and  may  restut  in  the  loss  to  the  grantee  of  the  ^Murticular  parcel  oon- 
veved  to  him.    Stark  y.  Ban-eU,  15  Cal.  361. 

2.  One  tenant  in  common  out  of  possession  may,  in  eqnlty,  as  a  coIlatflKal 
incident  to  a  claim  for  partition,  compel  his  co-tenant  in  posaeaaion  to  aoconiit 
for  rents  and  profits  receiyed  by  him  from  tenants  of  the  premises.  Sktie  (^ 
California  v.  Poulterer,  16  Cal.  514. 

3.  In  an  action  for  partition  of  a  water  ditch,  an  aooonnt  of  the  proceeds 
for  water  rates  can  oe  taken^  and  if  one  of  the  tenants  in  common  holds  a 
mortgage  on  the  interests  of  his  co-tenanta  that  can  be  adjusted  in  the  aedoB 
by  an  appUcation  of  the  proceeds  of  the  mortgagor's  interest  towards  tha 
payment  of  the  same.    Bradley  y.  Sarhness,  26  Cal.  69. 

4.  Two  corporations  cannot  hold  land  together  as  joint  tenants.  De  WtU  t. 
Oiijf  of  ISan  Francisco.  2  Cal.  289.  ' 

o.  In  an  action  for  partition,  if  the  Court  finda  that  the  parties  hold,  and 
are  in  possession  of  real  property,  as  joint  tenants  or  as  tenants  in  conmion, 
in  which  one  or  more  of  them  naye  an  estate  of  iiUieritanoe,  or  for  life,  or 
UyeSi  or  for  years,  the  partition  should  be  made,  although  the  findings  msy 
also  show  that  the  plaintiff,  in  his  complaint,  has  incorrectly  set  forth  ue  Utifi 
or  interest  of  the  parties,  or  of  one  or  more  of  them  in  the  luid.  DeUprtjf^- 
BeUprey,  27  Cal.  331. 

6.  Parol  partition. — A  parol  partition  of  land  may  be  made  by  co-ovdob 
under  the  Mexican  law,  as  weU  as  by  tenants  in  common  under  ue  ciymip^p 
law.    Long  y.  DoUarhide  et  al,,  24  Cal.  222. 

7.  "What  oonstitutea.— In  order  to  uphold  a  parol  partition  under  hotii 
the  Spanish  and  common  law,  it  must  satisfactorily  appear  that  there  was  not 
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odIt  an  airreeinent  to  ma^e  the  partition,  but  that  the  same  was  fnlly  executed 
and  followed  up  by  a  several  possession,  by  either  the  parties  themselves  or 
their  grantees.    Id, 

8.  An  agre*'ment  to  establish  a  partition  line  between  the  occupants  of  ad- 
joining tracts  of  land  is  of  no  validity,  and  cnnnot  be  enforced,  unless  the 
title  to  the  adjoining  tracts  has  passed  from  the  government  and  become 
vested  in  tbe  parties  by  whom  the  agreement  is  made.  In  order  to  render 
each  agreement  for  a  partition  line  effectual,  each  party  must  have  the  title  to 
and  right  to  dispose  of  the  tract  claimed  by  him;  or,  in  other  words,  they 
most  be  co-teriDinous  proprietors.    Carpentier  v.  ThirsUm,  24  Cal.  280. 

9.  A  parol  partition  of  land  owned  by  tenants  in  common  could  be  made  i|i 
California  before  the  adop  ion  of  the  common  law;  but  the  agreement  for 
snch  partition  should  be  satisfactorily  proved,  and  each  tenant  in  common 
should  have  a^Mgned  to  him  and  enter  upon  and  possess  a  specific  part  of  the 
Imd  in  severalty.    Elias  v.  VerdugOf  27  Gal.  420. 

10.  Power  of  attorney,  right  to  make  partition  under. — A  power  of 
attorney  which  authorizes  the  attorney  to  sell  the  lands  of  the  constituent, 
and  to  do  whatever  is  nece=>sary  to  carry  the  power  into  execution,  does  not 
anl^rize  the  attorney  to  make  partition  of%nas  in  which  the  copstituent  has 
an  interest  as  a  tenant  in  common.    Borel  v.  BoUins,  30  GuL  408. 

11.  AiHnnanoe  of  wiauthorised  aot  of  attorney  in  foot. — If  an  ai- 
tom«^  in  fact,  where  power  does  not  authorize  him  to  make  partition  of  the 
landi  of  his  principal,  mukes  such  partition,  the  principal  may  afterwards  give 
6ffc*ct  and  confirmation  to  the  partition  by  the  execution  of  deeds  of  convey- 
ance, which  necessarily  recognize  the  partition  as  of  legal  validity.    Id, 


12.  Mnlng  claima. — ^When  a  mining  claim  upon  the  public  lands  is  claimed 
and  possessed  by  several  &s  joint  tenants,  tenants  in  common,  or  as  coparceners, 
or  even  as  partners,  such  several  interests  or  estates  are  in  the  nature  of  an 
estate  of  inneritance,  and  liable  to  be  partitioned  between  the  several  claim- 
ants, the  sime  as  other  refil  property.    Hughes  v.  />fdin,  23  Cal.  501. 

13.  The  mere  fact  that  a  mining  claim  is  owned  and  worked  by  several  per- 
eoos  as  partm^rs,  is  no  valid  objection  to  a  partition  of  the  same  between  the 
owners,  where  the  answer  does  not  set  up,  and  it  \a  not  shown,  that  a  suit  in 
equity  is  necessary  to  settie  the  accounts  and  adjust  the  business  of  the  part- 
nersilup;  and  all  the  material  allegations  in  a  complaint  for  partition  of  real 
property,  which  are  not  denied  by  the  answer,  are  deemed  admitted  for  the 
pmpose  of  the  trial.    Id. 

U.  Of  water. — ^Water  flowing  in  a  ditch,  and  owned  by  tenants  in  coittr 
moQ,  cannot  be  mechtinically  partitioned.  The  only  partition  which  a  court 
can  make,  which  will  definitely  and  permanently  end  disputes  of  tenants  in 
common  in  water  u>ed  for  mining  purposes,  is  to  order  a  sale  and  a  distribu- 
tion of  the  proceeds.    McOiUivray  v.  Evans^  27  Gal.  9C. 

15.  The  object  of  a  partition  of  the  property  itself  among  tenants  in  com- 
mon, is  to  enable  each  party  to  obtain  the  title  to  and  the  use  for  all  future 
time,  in  severalty,  of  some  definite  portion  of  the  property  owned  in  com- 
mon.   Id, 

§  265.  The  interests  of  all  parlies  shall  be  set  forth  in  the  com- 
plavnL 

The  interests  of  all  persons  in  the  property,  whether 
such  persons  be  known  or  unknown,  shall  be  set  forth  in  the 
complaint  specifically  and  particularly,  as  far  as  known  to  the 
plaintiflF ;  and  if  one  or  more  of  the  parties,  or  the  share  or 
qnantity  of  interest  of  any  of  the  parties,  be  unknown  to  the 
plaintiiF,  or  be  uncertain  or  contingent,  or  the  ownership  of 
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the  inheritance  depend  upon  an  executor}'  devise,  or  the  re- 
mainder be  a  contingent  remainder,  so  that  soch  partiea  can- 
not be  named,  that  fact  shall  be  set  forth  in  the  complaint 

Ibb.  Fanns,  687-688. 


1.  Oomplaliit  in  partition.— A  eomplaint  in  an  acCioii  for  paititiim 
•for  that  Uie  oo-tenanta  hold  andaie  in  pooaeorion  of  nal  fnupctij  aa 
lenanta,  or  aa  tmante  in  common,  in  whidi  proper^  cma  on  move  of  Uwb 
hare  an  aatate  or  inheritance,  or  for  life  or  UTea,  or  tor  jean ;  and  if  tbcat 
aTemiedtB  aie  not  made,  it  doea  not  atafte  fftcfea  anflieient  to  eonakiteta  a  astm 
of  actioD.    Bradley  wt  al.  r.  Harkneaa,  96  Cal.  76. 

2.  In  a  oomplamt  to  obtain  partition  ai  land,  a  general  allegation  that 
"thepiemiaea  cannot  be  divided  dt  metea  and  boonda  withovt  prejadiee^'*  ii 
•Dffictent^  withoat  an  aUegation  of  the  facta  upon  which  the jSlaintiff  ia  to 
obtain  a  particular  mode  of  partition.    DeUprey  t.  DtUpmf,  S?  GaL  SSI. 

3.  A  complaint  in  partition  ia  good  wtiich  ia  ailent  upon  ttie  anbject  of  the 
mode  of  partition.    Id,  ^ 

4.  Tenant  in  common  of  part  m  a  tract  of  land  iaproper  partj  in  a  aoit  ftr 
partition  of  the  whole.  0<am  y.  Saknon,  July  T.  1867 ;  aee  dale,  ^  13,  14,  99; 
sea  IhMon  ▼.  Wondiemtr,  21  CaL  609,  and  BaClkNwiy  t.  IMMo,  Id.  ISL 

§  266.  ^lAenrholders  not  of  record  need  9U><  be  made  parUea, 

No  person  having  a  conveyance  of  or  claiming  a  lien  on 
the  property,  or  some  part  of  it,  need  be  made  a  party  to  Uie 
action  unless  such  conveyance  or  lien  appear  of  record. 

^Amended  1866,  704. 

S  267.  ^Plaintiff  shall  file  notice  of  Us  pendens. 

Immediately  after  filing  the  complaint  in  the  District  Conrt, 
the  plaintiff  shall  file  with  the  Recorder  of  the  connty  or  of 
the  several  counties  in  which  the  property  is  situated,  either 
a  copy  of  such  complaint  or  a  notice  of  the  pendency  of  the 
action,  containing  the  names  of  the  parties  so  far  as  known, 
the  object  of  the  action,  and  a  description  of  the  property  to 
be  affected  thereby.  From  the  time  of  the  filing,  it  shall  be 
deemed  notice  to  all  persons. 

'Amended  1866^  705.    Abb.  Forma,  110. 

§  268.  Summons  shall  be  directed  to  all  persons  interested  m 
the  property. 

The  summons  shall  be  directed  to  all  the  joint  tenants  and 
tenants  in  common,  and  all  persons  having  any  interest  in,  or 
any  liens  of  record  by  mortgage,  judgment,  or  otherwise,  upon 
the  property,  or  upon  any  particular  portion  thereof;  and 
generally,  to  all  persons  unknown,  who  have  or  claim  any 
interest  in  the  property. 
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L  PtotieB  to  salt  iar  partition.— A  married  woman,  whose  hnsband  is  sued 
in  partition,  is  a  necessary  party  if  the  claims  a  homestead  right  to  or  an 
iatereat  in  the  property  in  dispnte.    DtlJprty  ▼.  2>eDprey,  27  Cal.  331. 

§  269.   Unhuywn  parties  may  he  served  by  pubUcaticn* 

If  a  party  having  a  share  or  interest  is  unknown,  or  any 
one  of  the  known  parties  reside  out  of  the  State,  or  cannot 
be  found  therein,  and  such  fact  is  made  to  appear  by  affidavit, 
the  summons  may  be  served  on  such  absent  or  unknown 
party,  by  publication,  as  in  other  cases.  When  publication 
is  made,  the  summons,  as  published,  shall  be  accompanied  by 
a  brief  description  of  the  property  which  is  the  subject  of 
the  action. 

8ee§3L 

§  270.  ^Answer  of  defendants^  what  to  contain. 

The  defendants  who  have  been  personally  served  with 
the  summons  and  a  copy  of  the  complaint,  or  who  shall  have 
appeared  without,  such  per  vice,  shdl  set  forth  in  their  an- 
swers, fully  and  particularly,  the  origin,  nature,  and  extent  of 
their  respective  interests  in  the  property ;  and  if  such  de- 
fendants claim  a  lien  on  the  property  by  mortgage,  judgment,, 
or  otherwise,  they  shall  correctly  state  the  original  amount 
and  date  of  the  same,  and  the  true  sum  remaining  due  thereon; 
also^  whether  the  same  has  been  secured  in  any  other  way  or 
not ;  and  if  secured,  the  nature  and  extent  of  such  security, 
or  they  shall  be  deemed  to  have  waived  their  right  to  such 
lien. 

^Amended  1866,  705.    Abb.  Forms,  1079. 

1.  Grnardians  ad  liiem,  appointed  to  represent  an  infant  in  a  case  of  partition, 
hsTe  power  to  defend  for  the  infant  solely  against  the  claim  set  up  for  partitioii 
of  the  common  estate.     Waierman  t.  Zatrrenoe,  19  Cal.  210. 

1  The  proceeding  for  partition  is  a  special  proceeding,  and  the  statute  pre- 
leribes  its  oonrse  and  effect;  and  though,  after  jurisdiction  has  attached,  eironi 
]&  tiie  course  of  the  cause  cannot  be  collateraUy  shown  to  impeach  a  judg- 
ns&t,  jet,  so  fisr  at  least  aa  the  rights  of  in&nta  are  involyed,  tne  Court  has 
BO  jumdiction,  except  oyer  the  matter  of  partition.    Id, 

3.  In  an  action  of  partition,  a  defendant  cannot  claim  that  the  action  be 
(Knnigsed  aa  to  him,  on  the  gronnd  that  his  answer  disclaims  any  interest  in 
the  land,  unless  be  has  made  the  disclaimer  in  absolute  and  unconditional 
tens.    Jh  Uprey  y.  Jk  Vpny,  27  CaL  331. 

i.  A  defendant  in  partition  is  not  entiUed  to  have  the  action  dismissed  by 
>«Moa  of  tiie  force  and  effect  of  any  defense  which  he  may  set  up  in  his 
answer.    Id. 

§  271.  The  rights  of  all  parties  may  be  aseertained  in  the  acihn. 
The  rights  of  the  several  parties,  plaintiflfs  as  well  as 
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defendants,  may  be  put  in  issue,  tried  and  determined  bj 
such  action  ;  and  when  a  sale  of  the  premises  is  necessarv, 
the  title  shall  be  ascertained  by  proof  to  the  satisfaction  of 
the  Court,  before  the  judgment  of  sale  shall  be  made  ;  and 
where  service  of  the  complaint  has  been  made  by  publica. 
tion,  like  proof  shall  be  required  of  the  right  of  the  absent 
or  unknown  parties,  before  such  judgment  is  rendered  ;  ei- 
cept  that  where  there  are  several  unknown  persons  having 
an  interest  in  the  property,  their  rights  may  be  considered 
together  in  the  action,  and  not  as  between  themselves. 

Abb.  Fonns,  1803-1805. 

1.  If  between  the  parties  to  an  action  for  partition  disputes  exist  as  to  tbdr 
ri|;ht  or  interest  in  any  respect,  such  disputes  may  be  litigated  and  deter- 
mined.   Morer^wutw,  Higueray  32  Gal.  289. 

2.  Under  our  practice,  any  question  affecting  the  right  of  the  plaintiff  to  a 
partition,  or  the  rights  of  each  and  aU  of  the  parties  in  the  land,  may  be  pot 
in  issue,  tried  and  determined  in  such  action.  De  Uprty  v.  Dt  Upmt,  & 
Col.  331. 

3.  In  a  partition  suit,  if  the  defendant  sets  up  that  he  is  the  sole  owner  of 
the  premises,  the  Court  proceeds  in  one  action  and  determines  aU  the  ques- 
tions at  law;  and  if  the  decision  is  faTorable  to  the  plaintiff,  then  ti^es  up 
and  disposes  of  the  equitable  part  of  the  case;  if  for  the  defendant,  the  par- 
tition is  denied  without  any  further  action.    BoUo  t.  yduarro,  Oct.  T.  1867. 

4.  Title  may  be  tried  in  an  action  of  partition.    Id. 

§  272.    ^Partial  partition. 

Whenever  from  any  cause  it  shall  have  become,  in  the 
opinion  of  the  Court,  impracticable  or  highly  inconvenient  to 
make  a  complete  partition,  in  the  first  instance  among  all  the 
parties  in  interest,  it  shall  be  lawful  for  the  Court  to  first 
ascertain  and  determine  the  shares  or  interest  respectively 
held  by  the  original  co-tenants,  and  thereupon  to  adjudge 
and  cause  a  partition  to  be  made,  as  if  such  original  co-tenants 
were  the  parties  and  sole  parties  in  interest  and  the  only 
parties  to  the  action,  and  thereafter  to  proceed  in  like  man- 
ner to  adjudge  and  make  partition  separately  of  each  share 
or  portion  so  ascertained  and  allotted,  as  between  those 
claiming  under  the  original  tenant  to  whom  the  same  shall 
have  been  so  set  apart,  or  allow  them  to  remain  tenants  in 
common  thereof,  as  they  may  desire. 

^Amended  1866,  705. 

§  278.  ^Lien-holders  shall  he  made  parties^  or  a  referee  he  op- 
pointed  to  ascertain  their  rights. 

If  it  shall  appear  to  the  Court,  by  the  certificate  of  the 
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County  fiecor<fer,  or  County  Clerk,  or  by  the  aworn  or  veri- 
ified  statement  of  any  person  who  may  have  examined  or 
searched  the  records,  that  there  are  outstanding  liens  or  in- 
cumbrances of  record  upon  such  real  property,  or  any  part 
or  portion  thereof,  which  existed  and  were  of  record  at  the 
time  of  the  commencement  of  said  action,  and  the  persons 
holding  such  liens  are  not  made  parties  to  the  action,  the 
Court  shall  either  order  such  persons  to  be  made  parties  to 
the  action,  by  an  amendment  or  supplemental  complaint,  or 
appoint  a  referee  to  ascertain  whether  or  not  such  liens  or  in- 
cumbrances have  been  paid,  or  if  not  paid,  what  amount  re- 
mains due  thereon,  and  their  order  among  the  liens  or  inr 
cumbrances  severally  held  by  the  said  persons  and  the  par- 
ties to  the  said  action,  and  whether  the  amount  remaining 
due  thereon  has  been  secured  in  any  manner,  and  if  secured, 
the  nature  and  extent  of  the  security. 

lAisendtid  1862,  88. 

§  274.  lAen-holders  shall  he  notified  to  appear  before  the  rej^ 
tree  appointed. 

The  plaintiff  shall  cause  a  notice  to  be  served  a  reasonable 
time  previous  to  the  day  for  appearance  before  the  referee 
appointed,  as  provided  in  the  last  section,  on  each  person 
having  outstanding  liens  of  record,  who  is  not  a  party  to  the 
action,  to  appear  before  the  referee  at  a  specified  time  and 
place,  to  make  proof  by  his  own  affidavit  or  otherwise  of  the 
true  amount  due,  or  to  become  due,  contingently  or  absolutely 
thereon.  In  case  such  person  be  absent,  or  his  residence  be 
tinknown,  service  may  be  made  by  publication,  or  notice  to 
his  agents,  under  the  direction  of  the  Court,  in  such  manner 
as  may  be  proper.  The  report  of  the  referee  thereon  shall 
be  made  to  the  Court,  and  shall  be  confirmed,  modified,  or 
aet  aside,  and  a  new  reference  ordered,  as  the  justice  of  the 
case  may  require* 

§  275.  The  Court  maif  order  a  sale  or  partition  and  appoint 
referees  therefor. 

If  it  be  allied  lit  the  complaint,  and  be  established  by 
evidence,  or  if  it  appear  by  the  evidence  without  such  allegar 
tion,  in  the  complaint,  to  the  satisfaction  of  the  Court,  that 
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the  property,  or  any  part  of  it,  is  bo  situated  that  partition 
cannot  be  made  without  great  prejudice  to  the  owners,  the 
Court  may  order  a  sale  thereof.  Otherwise,  upon  the  requi- 
site proofs  being  made,  it  shall  order  a  partition,  according 
to  the  respective  rights  of  the  parties,  as  ascertained  by  the 
Court,  and  appoint  three  referees  therefor ;  and  shall  design 
nate  the  portion  to  remain  undivided  for  the  owners  whose 
interests  remain  unknown,  or  are  not  ascertained. 

8ee§  309. 

§  276.  ^PartiHon  shall  be  made  according  to  the  rights  of  On 
parties  as  determined  by  the  Oourt 

In  making  the  partition  the  referees  shall  divide  the  prop* 
erty  and  allot  the  several  porti<ms  thereof  to  the  respective 
parties,  quality  and  quantity  relatively  considered,  according 
to  the  respective  rights  of  the  parties  as  determined  by  the 
Oourt,  pursuant  to  the  provisions  of  this  chapter,  designating 
the  several  portions  by  proper  landmarks,  and  may  employ  a 
surveyor  with  the  necessary  assistance  to  aid  them. 

1  Amended  1S66, 705. 

1.  In  ftn  action  for  partition  of  a  water  dltcb,  an  aeoonnt  of  the  proceeds  for 
water  rates  can  be  taken,  and  if  one  of  the  tenants  in  common  holds  a  mortgaM 
on  the  interest  of  his  co-tenants,  that  can  be  a^osted  in  the  aeClon  b j  aa  sspU- 
cation  of  the  proceeds  of  the  mortgagor's  interest  towards  the  payment  of  the 
same.    Atuttey  tialy.  Harkmtn,  26  Cal.  76. 

X.  In  an  action  for  partition,  the  plaintiff  cannot  fbreclose  a  mortgage  vhiol 
he  holds  on  defendant's  interest  in  tne  property,  and  cut  off  defendant's  eqoi^ 
of  xedemption  by  an  absolute  sale  as  in  purtition.    Id, 

§  277.  Beferees  shall  make  a  report  of  their  proceedings. 

The  referees  shall  make  a  report  of  their  proceedingSi 
specifying  therein  the  manner  of  executing  their  trust,  de- 
scribing the  property  divided,  and  the  shares  allotted  to 
each  party,  with  a  particular  description  of  each  share. 

Abb.  Forms,  1860. 

§  278.  *  The  Oourt  may  set  aside  or  affirm  the  report^  axidaUer 
judgment  thereupon  ;  judgmenJt  shall  be  conclusive. 

[1867-8.]  The  Court  may  confirm,  change,  modify,  or  §ct 
aside  the  report,  and,  if  necessary,  appoint  new  referees. 
Upon  the  report  being  confirmed,  judgment  shall  be  ren^ 
dered  that  such  partition  be  effectual  forever,  which  judg- 
ment shall  be  binding  and  conclusive : 
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all  persons  named  as  parties  to  the  action,  and 
fheir  legal  representatives,  who  have  at  the  time  any  inter- 
est in  the  property  divided  or  any  part  thereof,  as  owners  in 
fee  or  as  tenants  for  life  or  for  years,  or  as  entitled  to  the 
reversion,  remainder,  or  the  inheritance  of  snch  property, 
or  of  any  part  thereof,  after  the  determination  of  a  particu- 
lar estate  therein,  and  who  by  any  contingency  may  be  en- 
titled to  a  beneficial  interest  in  the  property,  or  who  have 
an  interest  in  any  undivided  share  thereof  as  tenants  for 
years  or  for  life. 

Second — On  all  persons  interested  in  the  property,  who 
may  be  unknown,  to  whom  notice  shall  have  been  given  of 
the  action  for  partition  by  publication. 

Third — On  all  other  persons  claiming  from  such  parties 
or  persons,  or  either  of  them. 

And  no  judgment  shall  be  invalidated  by  reason  of  the 
decease  of  any  party  before  final  judgment  or  decree;  but 
BQch  judgment  or  decree  shall  be  as  conclusive  against  the 
heirs,  legal  representatives  or  assigns  of  such  decedent,  as 
if  such  final  judgment  were  entered  before  such  decease. 

lAsfliided  1866,  706;  1867-^,  629.    Abb.  Fornu,  180^-1806. 

1.  Judgment  In  partUioa— A  jadomeot  in  an  action  for  partition  is  bind- 
fag  and  condosiye  as  to  title,  npon  aU  the  parties  who  are  served  with  sum- 
mons or  iqppear,  and  a  bar  to  a  new  action.    Morenhout  y.  Siffvera,  82  Cal. 


S.  If  the  complaint  in  partition  avers  fhat  a  defendant  has,  or  claims  to 
have,  some  interest  in  the  land,  which  interest  is  unknown  to  pluntiff,  and  a 
saiDmons  is  served  on  such  defendant,  and  he  fails  to  appear,  and  the  judg- 
loent  does  not  give  such  defendant  any  interest,  it  is  res  oq^iooto,  and  estops 
Uhn  from  recdrering  in  a  new  action.    Id, 

8.  The  effect  of  a  judgment- in  partition  is  to  be  detennined  by  our  statute, 
and  not  by  the  common  law.    lai 

§  279.  JudgmofU  shall  not  affect  tmcmis  for  years  to  the  whole 

Bat  such  judgment  and  partition  shall  not  affect  tenants  for 
«««iv  Iam  than  (en,  to  die  whole  of  the  propertiL-BduidLia  the 


Sec.  280.  The  expenses  of  the  referees,  including  those  of  a 
sorveyor  and  his  atmistant,  when  employed,  shall  be  ascertained 
and  allowed  by  the  Gonrt;  and  the  amount  thereof,  together  '    tfl6 

with  the  fees  allowed  by  law  to  the  referees,  avd  such  aiiameys* 
fees  expended  for  the  common  henefJL,  both  for  plaintiffs  and 
defendants,  as  the  Court  shall  deem  fust  and  proper,  shall  be  ij  OT 

apportioned  among  the  different  parties  to  the  action. — Ameftd-  9QQt» 

meat  approved  March^,  19J2— took  ^ect  immediately. 
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the  property,  or  any  part  of  it,  is  so  situated  that  partition 
cannot  be  made  without  great  prejudice  to  the  owners,  the 
Court  may  order  a  sale  thereof.  Otherwise,  upon  the  requi- 
site proofs  being  made,  it  shall  order  a  partition,  according 
to  the  respective  right«  of  the  parties,  as  ascertained  by  the 
Court,  and  appoint  three  referees  therefor ;  and  shall  design 
nate  the  portion  to  remain  undivided  for  the  owners  whoso 
interests  remain  unknown,  or  are  not  ascertained. 

8ee§  309. 

§  276.  ^Partition  shall  be  made  according  to  the  rights  of  tht 
parties  as  determined  by  the  Court. 

In  making  the  partition  the  referees  shall  divide  the  prop* 
erty  and  allot  the  several  portions  thereof  to  the  respective 
parties,  quality  and  quantity  relatively  considered,  accordiDg 
to  the  respective  rights  of  the  parties  as  determined  by  the 
Court,  pursuant  to  the  provisions  of  this  chapter,  designating 
the  several  portions  by  proper  landmarks,  and  may  employ  a 
surveyor  with  the  necessary  assistance  to  aid  them. 

1  Amended  1866,  705. 

1.  In  ftQ  action  for  partition  of  a  water  dltcb,  an  aeoonnt  of  tlie  proeeedi  ht 
water  rates  can  be  taken,  and  if  one  of  the  tenants  in  common  liolds  a  mortgace 
on  the  interest  of  his  co-tenants,  that  can  be  a^jnsied  in  the  action  b j  an  appur 
cation  of  the  proceeds  of  the  mortga^r's  interest  towards  the  payment  of  ths 
same.    Bradley  etalr,  Sarkness,  26  Cal.  76. 


X.  In  an  action  for  partition,  the  plaintiff  cannot  foreclose  a  mortgaae  vUel 
he  holds  on  defendant's  interest  in  tne  property,  and  cut  off  defendimt'i  eqni^ 
of  xedemption  by  an  absolnte  sale  as  in  purtition.    Id. 

§  277.  Jteferees  shall  make  a  report  of  their  proceedings. 

The  referees  shall  make  a  report  of  their  proceedings^ 
specifying  therein  the  manner  of  executing  their  trust,  de- 
scribing the  property  divided,  and  the  shares  allotted  to 
each  party,  with  a  particular  description  of  each  share. 

Abb.  Forma,  1860. 

§  278.  ^  The  Court  may  set  aside  or  affirrk  the  report^  €md  enter 

aside 
Upo: 


i 
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Firsi — On  all  persons  named  as  parties  to  the  action,  and 
fheir  legal  representatives!  who  have  at  the  time  any  inter- 
est in  the  property  divided  or  any  part  thereof,  as  owners  in 
fee  or  as  tenants  for  life  or  for  years,  or  as  entitled  to  the 
reversion,  remainder,  or  the  inheritance  of  such  property, 
or  of  any  part  thereof,  after  the  determination  of  a  particu- 
lar estate  therein,  and  who  by  any  contingency  may  be  en- 
titled to  a  beneficial  interest  in  the  property,  or  who  have 
an  interest  in  any  undivided  share  thereof  as  tenants  for 
yean  or  for  life. 

Second — On  all  persons  interested  in  the  property,  who 
may  be  unknown,  to  whom  notice  shall  have  been  given  of 
the  action  for  partition  by  publication. 

Third — On  all  other  persons  claiming  from  such  parties 
or  persons,  or  either  of  them. 

And  no  judgment  shall  be  invalidated  by  reason  of  the 
decease  of  any  party  before  final  judgment  or  decree;  but 
BQch  judgment  or  decree  shall  be  as  conclusive  against  the 
heirs,  legal  representatives  or  assigns  of  such  decedent,  as 
if  such  final  judgment  were  entered  before  such  decease. 

lABflBded  1866^  70ft;  1867-<8,  629.    Abb.  Forms,  180^-1806. 

1.  Jndgmant  In  partttioiL— -A  jodomeDt  in  an  action  for  partition  is  bind* 
fag  and  condrndye  as  to  title,  upon  aU  the  parties  who  are  served  with  siun- 
1B0II8  or  9ffpemx,  and  a  bar  to  a  new  action.    Morenhout  y.  Biguera,  82  Cal. 


1  If  the  complaint  in  partition  avers  that  a  defendant  has,  or  elaims  to 
bare,  some  interost  in  the  land,  which  interest  is  unknown  to  phdntLff,  and  a 
nmimons  is  served  on  snoh  defendant,  and  he  fails  to  appear,  and  the  jndg^ 
mni  does  not  give  such  defendant  any  interest,  it  is  ret  aa/udioato,  and  estops 
Urn  from  recovering  in  a  new  action.    Id. 

S.  The  effect  of  a  judgment  in  partition  is  to  be  detennined  by  oar  statute, 
and  not  by  the  common  law.    la, 

§  279.  Judgment  shall  not  affect  tenants  for  years  to  the  whole 
property. 

Bat  such  judgment  and  partition  shall  not  affect  tenants  for 
years  less  than  teui  to  the  whole  of  the  property  which  is  the 
subject  of  the  partition. 


,       §  280.  ^Mcpenses  of  partition  shall  be  apportioned  among  the 
!  parties. 

The  expenses  of  the  referees,  isduding  those  of  a  sarveyor 
tnd  his  assistant  or  assistants,  when  employed,  shall  be  asoer^ 
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tained  and  allowed  by  the  Court,  and  the  amonnt  thereof,  to- 
gether with  the  fees  allowed  by  the  Court,  in  its  discretion,  to 
the  referees,  shall  be  apportioned  among  the  different  parties 
to  the  action,  equitably. 

lAmended  1860,  706. 

§  281.  A  lien  on  an  undivided  interest  cf  any  party  thaU  ht  a 
charge  only  on  the  share  assigned  to  such  party. 

When  a  liea  is  on  an  undivided  interest  or  estate  of  any  <^ 
the  parties,  such  lien,  if  a  partition  be  made,  shall  thenoeforth 
be  a  charge  only  on  the  share  assigned  to  such  party  ;butsach 
share  shall  be  first  charged  with  its  just  proportion  of  the  costs 
of  the  partition,  in  preference  to  suoh  lien. 

§  282.  Estate  for  life  or  years  may  be  set  off  in  a  part  of  Ae 
property  not  sold^  when  not  aU  sold. 

When  a  part  of  the  property  only  is  ordered  to  be  sold,  if 
there  be  an  estate  for  life,  or  years,  in  an  undivided  share  of 
the  whole  property^  such  estate  may  be  set  off  in  any  part  of 
the  property  not  ordered  to  be  sold. 

§  288.  Application  of  proceeds  of  sale  of  encumbered  property* 

The  proceeds  of  the  sale  of  the  encumbered  property  shall 
be  applied  under  the  direction  of  the  Court,  as  follows : 

1st.  To  pay  its  just  proportion  of  the  general  costs  of  the 
action ; 

2d.  To  pay  the  costs  of  the  reference ; 

8d.  To  satisfy  and  cancel  of  record  the  several  liens  in  their 
order  of  priority,  by  payment  of  the  suras  due  and  to  become 
due ;  the  amount  due  to  be  verified  by  affidavit  at  the  time  of 
payment ; 

4th.  The  residue  among  the  owners  of  the  property  scdd, 
according  to  their  respective  shares  therein. 

§  284.  Party  holding  other  securities  may  be  required  firri  tf> 
exhaust  them^ 

Whenever  any  party  to  an  action  who  holds  a  lien  upon  the 
property,  or  any  part  thereof,  has  other  securities  for  the  pay- 
ment of  the  amount  of  such  lien,  the  Court  may,  in  its  discre- 
tion, order  such  securities  to  be  exhausted  before  a  distribation 
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of  the  proceeds  of  sale,  or  may  order  a  just  deduction  to  be 
made  from  the  amount  of  the  lien  on  the  property,  on  account 
thereof. 

§  285.  Proceeds  of  sale,  disposition  of. 

The  proceeds  of  sale  and  the  securities  taken  by  the  referees, 
or  any  part  thereof,  shall  be  distributed  by  them  to  the  persons 
entitled  thereto,  whenever  the  Court  so  directs.  But  in  case 
DO  direction  be  given,  all  such  proceeds  and  securities  shall  be 
paid  into  Court,  or  deposited  therein,  or  as  directed  by  the 
Court 

§  286.  When  paid  into  Court,  the  cau^se  may  be  continued  for 
&e  determination  of  the  claims  of  the  parties. 

When  the  proceeds  of  sales  of  any  shares  or  parcels  belong- 
ing to  persons  who  are  parties  to  the  action,  and  who  are 
known,  are  paid  into  Court,  the  action  may  be  continued  as 
between  such  parties,  for  the  determination  of  their  respective 
claims  thereto,  which  shall  be  ascertained  and  adjudged  by  the 
Court.  Further  testimony  may  be  taken  in  Court,  or  by  a 
referee,  at  the  discretion  of  the  Court,  and  the  Court  may,  if 
necessary,  require  such  parties  to  present  the  facts  or  law  in 
controversy,  by  pleadings,  as  in  an  original  action. 

§  287.  Sales  by  referees  shall  be  made  at  public  au^ction. 

All  sales  of  real  property,  made  by  referees  under  this  chap* 
ter,  shall  be  made  by  public  auction  to  the  highest  bidder, 
upon  notice  published  in  the  manner  required  for  the  sale  of 
real  property  on  execution.  The  notice  shall  state  the  terms 
of  sale,  and  if  the  property  or  any  part  of  it  is  to  be  sold  sub* 
ject  to  a  prior  estate,  cnarge  or  lien,  that  shall  be  stated  in  the 
notice. 

§  288.  The  Court  shall  direct  the  terms  of  sale  or  credit. 

The  Court  shall,  in  the  order  for  sale,  direct  the  terms  of 
credit  which  may  be  allowed  for  the  purchase  money  of  any 
portion  of  the  premises  of  which  it  may  direct  a  sale  on  credit^ 
and  for  that  portion  of  which  the  purchase  money  is  required, 
by  the  provisions  hereinafter  contained,  to  be  invested  for  the 
benefit  of  unknown  owners,  infants  or  parties,  out  of  the  State; 

§  289.  ^Referees  may  take  securities  for  purchase  money. 
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The  referees  maj  take  separate  mortgages  and  other  securi- 
ties for  the  whole,  or  coDveDient  portions  of  the  parchase 
money  of  such  parts  of  the  property  as  are  directed  by  the 
Court  to  be  sold  on  credit,  for  the  shares  of  any  known  owner 
of  full  age,  in  the  name  of  such  owner;  and  for  the  shares  of 
an  infant  in  the  name  of  the  guardian  of  such  infant,  and  for 
other  shares,  in  the  name  of  the  Clerk  of  the  county  and  his 
successors  in  office. 

1  Amended  1864^  90. 

§  290.  Tenants  whose  estate  has  been  sold  shall  reoeive  oomfen* 
sation. 

The  person  entitled  to  a  tenancy  for  life,  or  years,  whose 
estate  shall  have  been  sold,  shall  be  entitled  to  reoeive  sach 
sum  as  may  be  deemed  a  reasonable  satisfaction  for  such  estate, 
and  which  the  person  so  entitled  may  consent  to  accept  instead 
thereof,  by  an  instrument  in  writing  filed  with  the  Clerk  of 
the  Court  Upon  the  filing  of  such  consent^  the  Clerk  shall 
enter  the  same  in  the  minutes  of  the  Court 

§  291.  The  Court  may  fix  such  compensation. 

If  such  consent  be  not  given,  filed  and  entered,  as  provided 
in  the  last  section,  at  or  before  a  judgment  of  sale  is  rendered, 
the  Court  shall  ascertain  and  determine  what  proportion  of  the 
proceeds  of  the  sale,  after  deducting  expenses,  will  be  a  jost 
and  reasonable  sum  to  be  allowed  on  account  of  such  estate; 
and  shall  order  the  same  to  be  paid  to  such  party,  or  deposited 
in  Court  for  him,  as  the  case  may  require. 

§  292.  The  Court  shall  protect  tenants  unknown. 

If  the  persons  entitled  to  such  estate  for  life  or  yean  be 
unknown,  the  Court  shall  provide  for  the  protection  of  th^ 
rights,  in  the  same  manner,  as  far  as  may  be,  as  if  they  were 
known  and  had  appeared. 

§  298.  Th$  Court  shall  ascertain  and  secure  the  value  qffiitun 
contingent  or  vested  interests. 

In  all  cases  of  sales  when  it  appears  that  any  person  has  a 
▼esied  or  contingent  future  right  or  estate  in  any  of  the  prop- 
erty sold,  the  Court  shall  ascertain  and  settle  the  proportiooal 
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yalae  of  such  contingent,  or  vested  right  or  estate,  and  shall 
direct  sach  proportion  of  the  proceeds  of  the  sale  to  be  in- 
vested, secured,  or  paid  over,  in  such  manner  as  to  protect  the 
rights  and  interests  of  the  parties. 

§  294.  Terms  of  sale  shall  be  made  knoum  at  ike  time.  Lots 
$haU  be  sold  separately. 

In  all  cases  of  sales  of  property,  the  terms  shall  be  made 
kDown  at  the  time;  and  if  the  premises  consist  of  distinct 
farms  or  lots,  they  shall  be  sold  separately. 

§  295.   Who  mxiy  not  be  purchasers. 

Neither  of  the  referees,  nor  any  person  for  the  benefit  of 
either  of  them,  shall  be  interested  in  any  purchase ;  nor  shall 
a  guardian  of  an  infant  party  be  interested  in  the  purchase  of 
any  real  property,  being  the  subject  of  the  action,  except  for 
the  benefit  of  the  infant.  All  sales  contrary  to  the  provisions 
of  this  section  shall  be  void. 

§  296.  Be/erees  shaU  make  a  report  of  the  sale  to  the  Court. 

After  completing  a  sale  of  the  property,  or  any  part  thereof 
ordered  to  be  sold,  the  referees  shall  report  the  same  to  the 
Court,  with  a  description  of  the  different  parcels  of  land  sold 
to  each  purchaser ;  the  name  of  the  purchaser ;  the  price  paid 
or  secured ;  the  terms  and  conditions  of  tbe  sale ;  and  the 
securities,  if  any,  taken.  The  report  shall  be  filed  in  the 
office  of  the  Clerk  of  the  county  where  the  property  is  situ- 
ated. 

§  297.  If  confirmed,  conveyances  may  be  executed. 

If  the  sale  be  confirmed  by  the  Court,  an  order  shall  be  en- 
tered, directing  the  referees  to  execute  conveyances  and  take 
securities  pursuant  to  such  sale;  which  they  are  hereby  au- 
thorized to  do.  Such  order  may  also  give  directions  to  them 
respecting  the  disposition  of  the  proceeds  of  the  sale. 

§  298.  Proceeding  if  a  lien-holder  become  a  purchaser. 

When  a  party  entitled  to  a  share  of  the  property,  or  an 
encumbrancer  entitled  to  have  his  lien  paid  out  of  the  sale, 
becomes  a  purchaser,  the  referees  may  take  his  receipt  for  so 
much  of  the  proceeds  of  the  sale  as  belongs  to  him. 

as 
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§  299.  Omveyances  shall  Se  recorded^  and  will  he  a  har  agairai 
parties. 

The  conveyances  shall  be  recorded  in  the  county  where  the 
premises  are  situated,  and  shall  be  a  bar  against  all  pensons 
interested  in  the  property  in  any  way,  who  shall  have  been 
named  as  parties  in  the  action;  and  against  all  such  parties 
and  persons  as  were  unknown,  if  the  summons  have  been 
served  by  publication,  and  against  all  persons  claiming  from 
them,  or  either  of  them. 

§  800.  Proceeds  of  sale  belonging  to  parties  unknown  shall  be 
invested  for  their  benefit 

When  there  are  proceeds  of  a  sale  belonging  to  an  unknown 
owner,  or  to  a  person  without  the  State,  who  has  no  legal  rep- 
resentative within  it,  the  same  shall  be  invested  in  securities 
on  interest,  for  the  benefit  of  the  persons  entitled  thereto. 

§  801.  Investment  shall  be  in  the  name  of  the  Clerk  of  &e 
county. 

When  the  security  of  the  proceeds  of  sale  is  taken,  or  when 
an  investment  of  any  such  proceeds  is  made,  it  shall  be  done, 
except  as  herein  otherwise  provided,  in  the  name  of  the  Clerk 
of  the  county  where  the  papers  are  filed,  and  his  successors  in 
oflBce,  who  shall  hold  the  same  for  the  use  and  benefit  of  the 
parties  interested,  subject  to  the  order  of  the  Court. 

§  802.  Wfien  the  interests  of  the  parties  are  a^co'tained^  seem- 
ties  shall  be  taken  in  their  names. 

When  security  is  taken  by  the  referees  on  a  sale,  and  the 
parties  interested  in  such  security,  by  an  instrument  in  writing 
under  their  hands  delivered  to  the  referees,  agree  upon  the 
shares  and  proportions  to  which  they  are  respectively  entitled; 
or  when  shares  and  proportions  have  been  previously  adjudged 
by  the  Court,  such  securities  shall  be  taken  in  the  names  of, 
and  payable  to,  the  parties  respectively  entitled  thereto;  and 
shall  be  delivered  to  such  parties  upon  their  receipt  therefor. 
Such  agreement  and  receipt  shall  be  returned  and  filed  with 
the  Clerk. 

§  808.  Duties  of  the  Clerk  making  investments. 
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The  Clerk  in  whose  name  a  security  is  taken,  or  by  whom 
ao  inTestment  is  made,  and  his  successors  in  office,  shall  re- 
ceive the  interest  and  principal  as  it  becomes  due,  and  apply 
and  invest  the  same  as  the  Court  may  direct;  and  shall  file  in 
bis  oi&ce  all  securities  taken,  and  keep  an  account  in  a  book 
provided  and  kept  for  that  purpose,  in  the  Clerk's  office,  free 
for  inspection  by  all  persons,  of  investments  and  moneys  re- 
ceived by  him  thereon,  and  the  disposition  thereof. 

§  304.  ^When  unequal  partition  is  ordered,  compensation  may 
be  adjudged  in  certain  cases. 

When  it  appears  that  partition  cannot  be  made  equal  be- 
tween the  parties,  according  to  their  respective  rights,  without 
prejudice  to  the  rights  and  interests  of  some  of  them,  and  a 
partition  be  ordered,  the  Court  may  adjudge  compensation  to 
be  made  by  one  party  to  another,  on  account  of  the  inequality; 
hot  such  compensation  shall  not  be  required  to  be  made  to 
others  by  owners  unknown,  nor  by  an  infant,  unless  it  shall 
appear  that  such  infant  has  personal  property  sufficient  for  that 
purpose,  and  that  his  interest  will  be  promoted  thereby.  And 
io  all  cases  the  Court  shall  have  power  to  make  compensatory 
adjustment  between  the  respective  parties,  according  to  the 
ordinary  principles  of  equity. 

^Azn«:ided  1866,  706. 

§  305.  The  share  of  an  infant  may  he  paid  to  his  guardian. 

When  the  share  of  an  infant  is  sold,  the  proceeds  of  the 
sale  may  be  paid  by  the  referee  making  the  sale  to  his  general 
guardian,  or  the  special  guardian  appointed  for  him  in  the 
action,  upon  giving  the  security  required  by  law,  or  directed 
by  order  of  the  Court 

§  806b  The  guardian  of  an  insane  person  may  receive  theprO' 
ceeds  of  such  parti/ s  interest 

The  guardian  who  may  be  entitled  to  the  custody  and  man- 
agement of  the  estate  of  an  insane  person,  or  other  person  ad- 
judged incapable  of  conducting  his  own  affairs,  whose  interest 
in  real  property  shall  have  been  sold,  may  receive,  in  behalf 
of  such  person,  his  share  of  the  proceeds  of  such  real  property 
from  the  referees,  on  executing  with  sufficient  sureties,  an 
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trndertakiDg  approved  by  a  Judge  of  the  Court,  or  by  a 
County  Judge,  that  he  will  faithfully  discharge  the  trust  re- 
posed iu  him,  and  will  render  a  true  and  just  account  to  the 
person  entitled,  or  to  his  legal  representive. 

§  307.  A  gy/trdian  may  consent  to  partition  tmihaui  a<rttm,a»i 
execute  releases. 

The  general  guardian  of  an  infant,  and  the  guardian  enti- 
tled to  the  custody  and  management  of  the  estate  of  aa 
insane  person,  or  other  person  adjudged  incapable  of  ooo- 
ducting  his  own  affairs,  who  is  interested  in  real  estate  held 
in  joint  tenancy,  or  in  common,  or  in  any  other  manner  so  as 
to  authorize  his  being  made  a  party  to  an  action  for  the  par- 
tition thereof,  may  consent  to  a  partition  without  actioDf  and 
agree  upon  the  share  to  be  set  off  to  such  infant  or  other 
person  entitled,  and  may  execute  a  release  in  his  behalf  to 
the  owners  of  the  shares,  of  the  parts  to  which  they  may  be 
respectively  entitled,  upon  an  order  of  the  Court. 

§  308.  Costs  of  partition  a  Urn  upon  the  shares  ofihepareemi 

The  costs  of  partition,  including  fees  of  referees  and  other 
disbursements,  shall  be  paid  by  the  parties  respectively  enti- 
tled to  share  in  the  lands  divided,  in  proportion  to  their 
respective  interests  therein,  and  may  be  included  and  speci- 
fied in  the  judgment.  In  that  case,  they  shall  be  a  lien  on 
the  several  shares,  and  the  judgment  may  be  enforced  by  ex- 
ecution against  such  shares,  and  against  other  property  held 
by  the  respective  parties.  When,  however,  a  litigation 
arises  between  some  of  the  parties  only,  the  Conrt  may 
require  the  expense  of  such  litigation  to  be  paid  by  the  pa^ 
ties  thereto,  or  any  of  them. 

§  309.  The  Court  by  consent  may  appoini  a  single  referee. 

The  Court,  with  the  consent  of  the  parties,  may  appoint  a 
single  referee,  instead  of  three  referees,  in  the  proceedings 
under  the  provisions  of  this  chapter  ;  and  the  single  referee, 
when  thus  appointed,  shall  have  all  the  powers  and  perform 
all  the  duties  required  of  the  three  referees. 

See  Gray's  New  York  Practioe,  Special  Prooeedlngs. 


DS0EPATIOII  OF  OFFICE. 


[§310 


TITLE   XXVII. 
ChaptbbV. — Actions  for  the  usurpation  of  an  office  or  franchise. 

SionoH  310.    Action  mftj  he  bronglit  ftgainst  any  party  naurping,  et<i.i 

any  offlce  or  francEiBe. 
311.    Name  of  peraoa  entiUed  to  office  may  be  set  forth  in  the 

complaint;  if  fees  have  beea  reteivod  by  tho  usurper, 

he  maybe  arrested. 
313.    Judgment  may  determina  tbe  rigbta  of   both  incnmbent 

uid  claimant. 

313.  When  rendered  in  &Tor  of  applicant. 

314.  Dtunogea  may  be  reoovered  by  Rucceaafu]  applicant. 

315.  When  Bevenil  peisonB  cl^m  thi^  tume  ofGce,  their  rights 

maybe  determined  Wa  Hiujjle  aition. 

316.  If  defendant  Eoond  guil^,  whitt  judgnient  to  bo  rendered 

*mkiiia.t  him. 

§  810.  Action  may  be  brought  against  any  parly  usurping,  etc., 
mtf  office  or  franchise. 

An  action  may  be  brought  by  the  Attorney  General  in  the 
name  of  the  people  of  this  State,  upon  his  own  information, 
ornpon  the  complaint  of  a  private  party,  agiiinst  any  person 
who  usurps,  intrudeB  into,  or  unlawfully  holds  or  exercisea 
■ny  pnblic  office,  civil  or  military,  or  any  franchise  within 
this  State.  And  it  shall  be  the  duty  of  the  Attorney  Gen- 
-jral  to  brine  the  action,  whenever  he  has  ruaafm  *o  believe 

,  intruded 
,  or  when 


'  ofBee,  fnin- 
>r  a  violation 
wjiKyQtnered, 


cmuDiBsionerB.     Fahnar  v.  WoofSmry,  U  Cal.  iJ 

6.  Ad  BctloD  DQder  section  three  bundred  and  ti' 

■aint^ned  agaiDHt  one  in  possesalon  of  an  oSce  Ir 

dectad,  wbo  bolda  a  cerliBcale  of  election  prcip<*i 

People  T.  Jone»,  20  Cat.  fio. 
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uodertaking  approved  by  a  Judge  of  tbe  Court,  or  "by  t 
CouDtj  Judge,  that  he  will  faithfully  discharge  the  tnist  re- 
posed in  bim,  and  will  render  &  true  and  juat  accoact  to  the 
person  entitled,  or  to  hia  legal  representive, 

§  307.  A  guardian  may  consent  to  -partUion  without  aeti<m,and 
execttte  releases. 

The  general  guardian  of  an  infant,  and  the  guardian  enti- 
tled to  the  custody  and  management  of  the  estate  of  an 
insane  peraoo,  or  other  person  adjudged  incapable  of  con- 
ducting his  own  affairs,  who  is  interested  in  real  estate  held 
in  joint  tenancy,  or  in  common,  or  in  any  other  manner  so  as 
to  authorize  his  being  made  a  party  to  an  action  for  the  par- 
tition thereof,  may  consent  to  a  partition  without  action,  and 
agree  upon  the  share  to  be  set  off  to  each  infant  or  other 
person  entitled,  and  may  execute  a  release  in  his  behalf  to 
the  owners  of  the  shares,  of  the  parts  to  which  they  may  be 
respectively  entitled,  upon  an  order  of  the  Court. 

§308.  ChsiaofpartUumaUenuponthesharesoftkeparceTieni. 
The  costs  of  partition,  including  fees  of  referees  and  other 

disbursements,  shall  be  jmid  by  the  parties  respectively  enti- 
tled to  share  in  the  lands  divided,  in  proportion   to  their     > 
respective  interests  therein,  and  may  be  included  and  speci- 
fied in  th"  "idirmcnt.     In  that  case,  thev  shall  be  a  lien  on  j 
the  sever  Bel-.  Mh.   The  eo»1a  of  p»rtition,  inalnding  fM»  of  •**'"■ 

anil   ""'■''   iillonwyn'  fftt  Kcpmdnl  far  Otr  commoa  ^i"^ 
ecution  a;  ^^^^^^  j.^^^.  ^,i„i,^i^g  anddfffndanO,a»thfroiin>''aadim)m 

by    the    I  „.„;  pr-i-'-r.  uid  otfaer  dubniMmenls,  iIuU  be  p«dl9  <>■ 

ari'ieS    be  j„,i,tB  r,.,i,.^li»elj  enUtled  »  ihwe  In  tl»liod.di«W-i" 

prouoMiriTi   t.i  their  respectiye  Intereato  tbereiD.  lodiBi: 
require  tl  inelud...!  und  specified  in  the  judgment.    In  Ital  <»»■ 

ties  there  hIibII  I*  k  ILbu  on  the  aensrti  shkrea.  Hid  the  Jndgmeal 

Iw  enfiire-d  bj  eieoutloB  i^nil  inch   atwres,  md  "^ 

§   309.       otberpnn-xrtyheldljrthBreepecllTepirtie*.    Wl>en,lio«' 

between  aome  of  tie  pirtiae  only,  the  (■ 
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nmj  TCi\u\re  &!«  expense  Of  inch  litigMioD  to  be  i. 
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TITLE  XXVII. 
CflAPTEE  V. — Actions  for  the  usurpation  of  an  office  or  franchise. 

SicnoM  310.    Action  may  be  brought  againgt  any  party  nsxtrping,  etc., 

any  office  or  franchise. 

311.  Name  of  person  entitled  to  office  may  be  set  forth  in  the 

complaint;  if  fees  have  been  received  by  the  usurper, 
he  maybe  arrested. 

312.  Judgment  may  determine  the  rights  of  both  incnmbent 

and  claimant. 

313.  When  rendered  in  favor  of  applicant. 

314.  Damages  may  be  recovered  by  snccessfol  applicant. 

315.  When  several  persons  claim  the  same  office,  Uieir  rights 

maybe  determined  by  a  single  action. 

316.  If  defendant  found  guilty,  what  judgment  to  be  rendered 

against  him. 

§  810.  Action  may  be  brought  against  any  party  usurping ,  etc.^ 
ony  office  or  franchise. 

An  action  may  be  brought  by  the  Attorney  General  in  the 
name  of  the  people  of  this  State,  upon  his  own  information, 
or  upon  the  complaint  of  a  private  party,  against  any  person 
who  usurps,  intrudes  into,  or  unlawfully  holds  or  exercises 
any  public  office,  civil  or  military,  or  any  franchise  within 
thia  State.  And  it  shall  be  the  duty  of  the  Attorney  Gen- 
eral to  bring  the  action,  whenever  he  has  reason  to  believe 
that  any  such  office  or  franchise  has  been  usurped,  intruded 
into,  or  unlawfully  held  or  exercised  by  any  person,  or  when 
he  is  directed  to  do  so  by  the  Governor. 

1.  GeneraUy. — This  writ  is  to  prerent  the  nsnxpation  of  any  office,  fran- 
chise or  liberty,  as  also  to  afford  a  remedy  againat  corporations  for  a  violation 
of  their  charters,  tending  to  a  forfeiture  thereof.    SKparU  the  Mtomey  Qeneral, 

^  2.  The  code  proyides  a  remedy  against  any  person  who  usurps,  intrudes 
into  or  unlawfimy  holds  or  receives  any  public  office,  civil  or  military,  or  any 
franchise  in  the  State.    People  v.  Olds,  3  Gal.  175. 

3.  The  distinction  between  writs  of  mandate  and  quo  warrwntOf  as  held  in 
England,  is  not  abolished  by  the  statutes  of  this  State,  but  is  fnUy  recognized. 
M.  177. 

4.  An  iDformation  in  the  nature  of  a  quo  loarranto  is  the  proper  proceeding 
to  try  the  title  to  an  office.    People  v.  ScatmeU,  7  Gal.  439. 

S>  Quo  warranto  lies  to  test  the  right  of  an  appointee  of  the  board  of  pUot 
ttwuniasioners.    Palmer  v.  Woodbury,  14  Gal.  43. 

6<  Aq  action  under  section  three  hundred  and  ten  of  the  Practice  Act  may  be 
maintained  against  one  in  possession  of  an  office  to  which  he  has  not  been  duly 
sleeted,  who  holds  a  certificate  of  election  proper  in  form  from  the  board  of 
eleetion  canTassers.    Peo]^  y.  Jones,  20  Gal.  60. 
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7.  "Wlio  haB  jnrUdlction  to  grant  tide  wxit — On  petition  of  tlie  Att<n^ 
ney  General  for  a  writ  of  quo  VKirranto  against  a  tax  colLector:  Hdd,  that  the 
Court  bad  no  jurisdiction,  and  the  prayer  of  the  petition  was  denied.  The  At- 
torney Oenerai  exparie,  1  Cal.  85. 

8.  This  Court  is  strictly  an  appellate  tribunal,  and  Kas  no  original  juriadie- 
tion  except  in  cases  of  habeas  corpus,  and  co^^quenOy  is  not  empowered  to 
issue  a  writ  of  quo  warranto  for  the  purpo»>  of  inquiring  by  what  authontyA 
person  exercises  the  duties  of  a  collector  of  the  foreign  license  tax.    Id. 

9.  The  act  giying  jurisdiction  over  the  subject  of  contested  elections  to  the 
Judge  of  the  County  Court,  is  constitational,  and  District  Judges  are  embraced 
within  it.    Saunders  y.  HdyneSf  13  Cal.  145. 

10.  This  is  one  of  the  '*  special  cases,"  of  which  the  Constitntion  prondei 
that  the  County  Judge  may  take  cognizance  when  authorized  by  the  L^Is- 
tore.    Id, 

11.  Intruder,  w^ho  ia.— A  person  holding  a  certificate  of  election  witboot 
the  right  and  legal  title  to  the  office,  is  an  intruder  within  the  meaning  of  the 
act.    People  v.  Jories,  20  Cal.  50. 

12.  Certifloate  of  election.— The  real  right  or  title  to  the  office  comes  tnm 
the  will  of  the  voters  as  expressed  at  the  election.  If  the  office  was  in  fact 
given  by  the  voters  to  another,  the  possession  by  the  defendant  of  the  certifi- 
cate afibrds  him,  at  most,  but  a  color  of  title,  and  does  not  Invest  him  with  the 
right  which  belongs  to  another.    Id. 

13.  A  certificate  of  electio  nis  not  necessary  to  enable  a  party,  claiming  to 
have  been  elected,  to  briog  his  action  by  quo  vtarranto.  Magee  y.  Supervisofs  of 
Calaveras  GowUy,  10  Cal.  376. 

14.  Such  certificate  is  only  |>rima/acie  eridence  of  title  to  the  office,  not  oon- 
elusive.  Nor  is  it  the  onlj  evidence  by  which  the  title  may  be  established.  It 
is  the  fact  of  election  which  gives  title  to  the  office,  and  this  fact  may  be  estab- 
lished, not  only  without,  but  against  the  evidence  of  the  certificate.    Id. 

15.  In  the  case  of  an  election  to  office  by  the  people,  the  issuance  of  a  conk- 
mission  is  a  mere  ministerial  act    Conger  v.  Cfilmer,  32  Cal.  75. 

16.  Vacancy,  what  oonatftotes.— The  Constitution  itself  clearly  defines 
the  sense  of  the  phrase  "  vacancy  of  the  officer  of  Governor,"  as  naed  in  the 
sixth  section,  by  specifically  enumerating  in  the  succeeding  section  'the  in- 
stances which  devolve,  in  the  dnties  of  the  executive,  upon  the  Lieatenant- 
Governor.    People  v.  Whiimany  10  Cal.  38. 

17.  The  failure  on  the  part  of  the  Controller  elect  to  qualify,  creates  no  va- 
cancy in  the  office.    Id. 

18.  When  the  Constitution  clearly  enumerates  the  events  that  shall  constitate 
a  vacancy  in  a  particular  office,  we  must  suppose  all  other  causes  of  vacancy 
excluded,  especially  when  this  construction  can  lead  to  no  injurious  result  Id. 
But  see  Brooks  v.  Moloney,  15  Cal.  58. 

19.  In  determining  upon  the  sufficiency  of  the  bond  of  an  officer,  and 
whether  the  officer,  by  his  failure  to  comply  with  the  requisition  of  the  soper- 
visors  to  file  a  new  bond,  has  vacated  his  office,  the  supervisors  exercise  powen 
of  a  judicial  character.    People  v.  Supervisors  of  Marin  County,  10  Cal.  344. 

20.  The  provision  of  the  statute  organizing  Boards  of  Supervisors,  which  em- 
powers them  to  '*  require  new  bonds  of  any  county  or  township  officer,  with 
additional  securities  wfienever  ihey  deem  the  same  neeessary,"  does  not  leave  the 
exercise  of  the  power  to  their  arbitrary  discretion.  By  the  terms  *'  vbenever 
they  deem  the  same  necessary,"  is  meant  whenever  their  judgment  proDonnoes, 
after  an  examination  of  the  facts  of  the  case,  that  there  is  a  necessity  for  further 
security.    Id, 

21.  An  order  of  the  supervisors  requiring  a  new  bond  of  an  officer,  should 
specify  the  ground  upon  which  the  order  is  made;  and  where  the  snpervison 
of  Marin  county  made  an  order  as  follows :  *'  Ordered,  by  the  Board  of  Snpe^ 
visors,  that  John  De  Fries,  constable  of  San  Rafael  township*  file  another  ho&d, 
with  two  or  more  sufficient  sureties,  within  fifteen  days."  Held,  that  the  order 
was  fatally  defective.    Id, 

22.  The  power  to  declare  an  office  vacant  Is  vested,  under  the  statute,  where 
the  duty  to  approve  of  the  bond  of  the  officer  is  lodged.    That  duty  is  impoeed 
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vpoB  the  coanty  Judge,  and  not  the  supervisors;  and  where  the  supervisors  of 
Marin  county  declared  the  oflQce  of  constable  vacant,  because  the  constable 
Med  to  complv  with  their  order  to  file  a  bond:  Hdd,  that  they  exceeded  their 
jnriadiction.    Id, 

23.  Appointment  to  ofSce. — ^The  Boards  of  Supervisors,  in  filling  vacan- 
cies in  office,  appoint  to  office;  they  do  not  elect.   Conger  v.  QUmer,  32  Cal.  75. 

24.  'When  complete. — ^The  appointment  to  office  by  the  Board  of  Super- 
visors is  not  complete  until  the  person  apj>ointed  has  received  a  certificate  of 
his  election  under  the  Beal  of  the  Board,  signed  by  the  proper  officers  of  the 
Board.  An  appointment  made  by  a  majority  of  the  Board  may  be  revoked  at 
anytime  before  such  certificate  is  issued,  and  another  person  maybe  ap- 
pomted.    Id, 

25^  Appointment  may  be  resoinded,  when. — An  appointment  to  fill 
vacancy  in  office  may  be  rescinded  at  any  time  before  the  commission  or  cer- 
tificate of  appointment  has  been  made  out  in  due  form.  PeopU  v.  OUmer, 
Jan.  T.  1867;  C<ynger  v.  OUmer,  32  CaL  75. 

« 

26.  Who  may  appoint  to  office. — ^An  act  of  the  Legislature,  authorizixig 
Boards  of  Supervisors  to  appoint  a  collector  of  foreign  miners'  licenses,  is 
not  unconstitutional.  Assessors  and  tax  collectors  are  constitutional  officers; 
but  it  is  not  necessary,  under  the  thirteenth  section  of  article  eleven  of  the 
Constitution,  that  every  portion  of  the  revenue  pass  through  their  hands. 
The  Legislature  may  authorize  the  tax-payer  to  pay  his  taxes  directiy  into  the 
treasury.    AUarney  Otneral  v.  Swires,  13  Cal  12. 

27.  The  sheriff  being  ex  officio  tax  collector  of  foreign  miners'  licenses  by 
an  act  of  the  Legislature,  may  be  deprived  of  the  office  of  tax  collector  before 
the  expiration  of  his  tenn.    Id. 

28.  The  Legislature,  having  vested  certain  duties  in  a  public  officer,  for 
whose  services  compensation  is  allowed,  may  take  those  duties  and  the  fees 
torn  the  office,  before  the  expiration  of  the  term,  and  confer  them  upon  an- 
other officer.     Id. 

29.  SmUh  V.  SUUman,  decided  in  1852  (not  reported),  to  the  effect  that  after 
the  Legislature  has  created  an  office,  contemplated  or  provided  for  by  the 
Constitution,  it  cannot  destroy  the  office  of  the  incumbent  during  his  term, 
oveiruled.     Id. 

30.  No  appointing  power  in  this  State  can  determine  conclusively  upon  the 
capacity  of  the  appointee  to  hold  office.  That  question  may  be  examined  in 
the  Courts.     Palmer  v.  Woodlniry,  14  Cal.  43. 

31.  The  Board  of  Pilot  Commissioners,  under  the  Act  of  1854,  as  amended 
by  the  Act  of  1855,  have  only  the  powers  conferred  by  the  Act,  and  must  ap- 
point the  pilots  from  the  classes  of  persons  named  therein.  They  cannot 
appoint  a  man  as  pilot  who  has  not  served  two  years  on  a  pilot  boat  in  the 
urbor,  or  oommanded  a  vessel  in  and  out  of  port  for  three  years.    Id. 

32  The  power  to  remove  is  an  incident  to  the  power  to  api)oint,  as  a  gen- 
end  propo^^ition,  and  is  made  so  expressly  by  the  Constitution.  People  v. 
jffifl,  7  Cal.  97. 

33.  A  law  which  provides  that  an  officer  may  be  removed  in  a  certain  way, 
or  for  a  certain  cause,  does  not  restrain  or  limit  the  power  of  removal  to  the 
cause  or  manner  indicated.    Id. 

34.  When  proclamation  neoessary.— An  election  to  fill  a  vacancy  caused 
hy  a  resignation  is  a  special  election,  and  the  Governor's  proclamation  is 
essential  to  its  validity.     Westbrook  v.  Rosboraughf  14  Cal.  180. 

35.  The  office  of  County  Judge  is  not  a  '*  county  office,''  within  the  meaning 
of  the  act  entitled  **  an  act  to  amend  an  act  to  regulate  elections,''  passed 
March  23d,  1850 ;  consequently,  the  Board  of  Supervisors  cannot  order  a  special 
election  to  fill  a  vacancv  in  that  office.    People  v.  Martin,  12  Cal.  409. 

36.  An  election  to  fill  a  vacancy  in  the  office  of  District  Judge  is  invalid,  un- 
less made  under  and  in  pursuance  of  the  proclamation  of  ihe  Governor.  Peo- 
fUexrel.  McKune  v.  WeUer,  11  Cal.  49. 

37.  The  statute  requiring  the  Governor  to  issue  his  proclamation  of  election 
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to  fill  yacanoies  in  certain  oflieefl  is  mandatory,  and  an  essential  prerequisite  to 
all  such  elections.    Id. 

88.  The  object  of  Uie  proclamation  is  to  give  notice  to  the  electors  that  lach 
an  election  will  be  held.    Id. 

39.  F.  was  electedf  in  the  month  of  May.  1857,  County  Judge  of  San  Mateo 
county,  in  pursuance  of  the  provisions  of  *'  an  act  to  orgaafze  and  estabitih 
the  county  of  San  Mateo.''  No  proclamation  of  the  Groyemor  was  issued  calling 
this  election.  At  the  general  election  in  1858,  in  pursuance  of  the  proclams- 
tion  of  the  Governor,  an  election  was  held  for  the  same  office,  and  T.  wu 
elected.  Heldy  that  F.  was  entitled  to  the  office.  People  ex  re/.  Fox  y,  2Vmp2^ 
Urn,  12  Cal.  394. 

40.  The  function  of  the  proclamation  is  not  to  proclaim  the  law.  but  the  fact 
of  the  vacancy.  It  cannot  change  either  the  law  or  the  Constitution.  Peopfe 
ex  rel.  AUomey-Otneral  v.  Burbank^  12  Cal.  378. 

41.  Eleotioxi,  time. — ^An  ordinance  was  passed  by  the  Board  of  Sapervison 
of  the  city  and  conntv  of  Sacramento,  June,  1858,  relative  to  the  cemetery,  in 
which  it  was  provided  that  the  Board  should  appoint  a  person  to  superinteod 
the  cemetery  '*  annually,  in  October,  who  shall  hold  office  for  the  term  of  ooe 
year,"  and,  further,  that  the  Board,  at  their  first  meeting  after  the  passage  of 
the  ordinaace,  should  appoint  a  superintendent  to  hold  office  **  until  October 
next,  and  until  his  successor  is  appointed  and  qualified."  Defendant  was  lo 
appointed  July  8Ui,  1858  ;  and  held  the  office  until  December,  1859.  the  Board 
having  failed  to  appoint  his  successor  before  that  time,  when  relator  was  ap- 
point^. Held,  that  relator  is  entitled  to  the  office ;  that  the  failure  to  appomt 
m  October,  1858  and  1859,  did  not  exhaust  the  power  of  the  electoral  body— 
the  time  named  being  directory,  and  not  of  the  essence  of  the  power.  Jaiobe 
V.  Murray,  15  Cal.  221. 

42.  The  rule  is,  that  when  time  is  prescribed  to  a  public  bodv  in  the  exercise 
of  a  function  in  which  the  public  is  concerned,  the  period  designated  is  not  of 
the  essence  of  the  authority,  but  is  a  mere  directory  provision.    Id. 

43.  Where  an  election  for  the  office  of  District  Judge  was  held  by  the  quali- 
fied electors  of  such  district  at  the  general  election  in  1858,  and  the  terin  of  the 
present  incumbent  of  that  office  does  not  expire  until  Jannary,  1861  :  HeU,  that 
such  election  was  unauthorized,  and  the  person  elected  is  not  entitled  to  a  com- 
mission to  such  office.  People  ex  rd.  Bfidie  v.  TFeUer,  11  Cal.  77.  Affirmed  ia 
People  V.  Burbank,  12  Cal.  378. 

44.  The  statute,  so  far  as  it  afibcts  the  election  of  1858,  only  applies  to  sach 
offices  as  were  to  become  vacant  in  January,  1859,  and  tliis  is  evidence  as  well 
as  by  the  terms  of  the  act  as  tiie  unreasonableness  of  supposing  that  the  Legis- 
lature meant  to  authorize  an  election  several  years  in  advance  of  the  time  when 
the  office  was  to  be  filled.    People  ex  rel.  Brodie  r.  WeUer,  1 1  Cal.  77. 

45.  An  election  cannot  take  place  under  the  Constitution  without  statotory 
regulation.  All  the  efficacy  given  to  the  sot  of  casting  a  ballot  is  derived  from 
the  law-making  power,  and  through  legislative  enactments ;  and  the  Legis- 
lature must  provide  for  and  regulate  the  conduct  of  an  election,  or  there  can  be 
none.    People  ex  rel.  McKune  v.  TFeUer,  11  Cal.  49. 

46.  What  will  vitiate  an  election. — The  provisions  of  our  statute  clearly 
indicate  that  the  Legislature  did  not  mean  that  the  returns  (if  a  candidate  should 
be  set  aside,  where  an  election  was  held  at  the  proper  time  and  place,  and  for 
the  proper  officers,  unless  it  affirmatively  appeared  that  there  was  such  irregu- 
larly as  afl'ected  the  result  of  the  election.     Whipleu  v.  MeKune,  12  Cal.  353. 

47.  The  failure  of  the  officers  conducting  an  elt'ction  in  a  given  district  to  be 
sworn  as  the  election  laws  provide,  will  not  invalidate  the  entire  election  with- 
out reference  to  its  influence  on  the  general  result.   Id, 

48.  The  fact  that  the  ballot-box  was  temporarily  out  of  the  possession  of  the 
officers  of  the  election  will  not  invalidate  the  election,  especially  where  oo 
fraud,  collusion,  or  suspicious  circumstances  are  shown.    Id. 

49.  The  rule  is  well  settled,  that  the  mere  receiving  and  counting  votes,  im- 
properly given,  will  not  invalidate  an  election.    Id. 

50.  Where  such  irregularities  have  occurred,  it  rests  witii  the  contestant  to 
■how  them.    The  returns  are  prima  facit  evidence  of  the  fact  they  unport ;  and 
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the  retamed  candidate,  after  being  commieBioned,  is  prima  fade  entitled  to  the 
offloe.    Id. 

51.  What  is  a  lucrative  ofBce.— The  place  of  Pilot  in  the  port  of  SanFran- 
eiseo  is  an  office.    Palmer  7.  Woodburyt  14  Cal.  43. 

52.  Query:  Whether  the  place  or  einployment  of  Inspector  of  Cnstoms  is  a 
Incratire  office,  under  tiie  United  States,  "within  the  constitntion  of  this 
Siate.    Saunders  t.  Haynes,  13  Gal.  145. 

53.  The  Fed^al  office  of  Snrreyor  General  is  a  *'  lucrative  office,"  and  the 
office  of  Controller  of  State  an  **  office  of  profit/'  under  the  twenty-first  seo- 
tioQ  of  the  fourth  article  of  the  Constitution  of  this  State.  People  ex  rd, 
Mebmy  y.  Whitman,  10  CaL  38. 

54.  Holfling  offloe,  'what  constitatM.— To  constitute  the  **  holding  "  of 
in  office,  within  the  meaning  of  the  Constitution,  there  must  be  the  concur- 
lence  of  two  wills — that  of  the  appointing  power,  and  that  of  the  person  ap- 
pointed.   Id. 

55.  It  is  only  in  cases  where  there  is  no  incumbent  to  hold  over  that  the 
law  will  allow  the  appointment  of  the  Executive  to  fill  the  office.    Id, 

56.  As  regards  the  appointing  power,  the  appointment  is  complete  when 
the  commission  is  duly  issued  by  the  President^  but  the  person  appointed  is 
required  to  give  bond  and  take  the  oath  of  office  before  he  can  possess  the  of- 
fice.   These  acts  constitute  a  condition  precedent  to  the  holding  of  the  office. 

57.  Who  are  eligible  to  office.— On  the  sixteenth  day  of  August,  1867, 
A  received  from  the  President  of  the  United  States  a  commisi>ion  of  Sur- 
re^or  Creneral  for  the  State  of  California.  At  a  general  election  held  on  the 
thud  day  of  September,  1857,  A.  and  B.  were  candidates  for  the  office  of 
State  Controller  of  the  State  of  Cidifomia  ;  A.  received  the  highest  number 
of  votes,  but  never  qualified  or  claimed  the  office.  On  the  sixth  day  of  Sep- 
tember, 1857,  A.  gave  bond  and  took  the  oath  of  office  under  the  commission 
as  Surveyor  General,  and  on  the  ninth  day  of  the  same  month  entered  upon 
the  duties  of  such  office,  and  on  the  fifteenth  notified  tiie  President  of  his  ao- 
eepiance  of  the  same.  Sdd,  that  A.  was  eligible  to  the  State  office  wten  the 
votes  were  cast  for  him,  and  was  duly  elected  thereto.  The  People  ex  rel,  M&- 
hneuY.  Whitman,  10  Cal.  38.    But  see  Brooks  v.  Melony  15,  Cal.  58. 

58.  There  is  nothing  in  the  constitution  or  laws  of  this  State,  nor  is  there 
any  usnage  or  custom  which  requires  that  a  license  to  practice  law  from  the 
Supreme  or  any  other  Court,  must  be  obtoined  before  a  person  can  become 
eligible  to  the  office  of  District  Attorney.    People  v.  Dorsey,  32  Cal.  296. 

59.  Term  of  office. — ^At  the  general  election  held  in  Yuba  county  in  Sep- 
tember, 1855,  W.  was  elected  county  treasurer  of  that  county  for  two  years 
trom  the  date  of  his  elecj^on,  and  until  his  successor  was  chosen  and  quahfied. 
On  the  twenty  eighth  day  of  April,  1857,  a  special  act  was  passed,  extending 
the  term  of  this  officer  to  the  ^t  Monday  in  January,  1858.  On  the  seventh 
of  Ifay,  1857,  W.  resigned,  and  S.  P.  W.  was  appointed  by  the  Board  of  Su- 
pervisors in  his  stead.  At  the  general  election  in  September,  1857,  F.  received 
the  majority  of  votes  for  that  office  for  the  unexpired  term  of  W.,  and  claimed 
the  office.  Held,  that  the  appointee  held  for  the  balance  of  the  extended  term, 
and  that  there  was  no  vacancy  to  be  filled  at  the  election  in  September,  1857. 
Peopk  ex  rel.  Fowler  v.  Wells,  11  Cal.  329. 

60.  By  the  Constitution,  Judges  of  the  eountrv  court  hold  their  offices, 
when  elected,  for  four  years.  It  is  in  the  power  of  the  Legislature  in  organ- 
izing, or  after  organizing,  a  new  county,  to  prescribe  the  time  of  elections  for 
coonty  officers,  and  also  the  period  of  the  commencement  of  their  terms;  but 
it  ii  not  competent  for  the  £egislature  to  change  the  period  of  the  tenure  of 
the  office  of  Judge  of  county  courts,  any  more  than  to  change  those  of  Su- 
ptreme  and  District  Judjres.  It  is  evident,  from  the  terms  of  this  act,  that  it 
was  contemplated  that  these  officers — the  Judge  among  them — should  enter 
upon  their  offices  as  soon  as  the  election  was  announced,  or  within  a  reasona- 
ble time  thereafter.    People  ex  rel.  Fox  v.  ThnpMon,  12  Cal.  394. 

61.  The  Constitution,  tiiough  it  fixes  the  period  of  the  tenure  of  the  offloe 
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of  District  Judge,  does  not  fix  any  day  for  the  commencement  of  tiie  tern; 
and  if  it  did,  it  wonld  not  follow  that  it  applies  to  Judges  afterwards  elected 
to  new  districts,  nor  would  it  result  that  the  Judge  elected  in  conseqnenoe  of  a 
Tacancy  was  necessarily  elected  to  fill  such  vacancy.  Peopk  ex  til.  AUomtff 
Omeral  v.  Burhavk,  12  Cal.  378. 

62.  The  Legislature  can  direct  the  time  and  prescribe  the  mode  of  eledsng 
District  Judges,  but  cannot  change  the  tenure  of  the  office;  hence,  so  much(» 
the  act  as  limited  the  period  of  incumbency  is  void.     Id, 

63.  When  the  Constitution  says  the  Judge  shall  hold  his  office  for  six  jean, 
it  means  that  this  period  of  six  years  is  the  term  of  his  office;  ii  is  that  (Quan- 
tum of  time  assigned  to  him  by  the  Constitution  as  his  period  of  the  enjo^ 
ment  of  the  office,  and  tbis  quantxmi  mav  not  improperly  be  called  a  term.  Jo. 

64.  All  the  Constitution  means  by  the  expression  "  during  ^e  tenn,*' as 
used  in  sections  fifteen  and  sixteen  of  article  sixth,  is  during  the  time  or  period 
for  which  the  officer  is  elected.    Id, 

65.  The  Constitution  affixes  no  period  of  tenure  to  the  office  of  tax  col- 
lector, nor  does  it  provide  any  mode  of  appointment.  So  £Eur  as  this  office 
exists  in  the  incumbent,  it  is  an  office  created  by  legislative  act.  The  Leg- 
islature may  direct  how  it  shall  be  filled,  and  how  its  duties  shall  be  d»- 
oharged.    Attorney  OenercU  v.  Squires^  14  Cal.  12. 

66.  Where  the  appointment  to  an  office  is  vested  in  the  Governor,  with  the 
advice  and  consent  of  the  Senate,  and  the  term  of  the  incumbent  expins 
during  the  recess  of  the  Senate,  the  Governor  has  the  right  to  fill  sueh 
vacancy,  and  bis  appointment  vests  in  the  appointee  the  right  to  hold  anddisr 
charge  the  duties  ox  such  office  for  the  full  tei-m,  subject  only  to  be  defeated 
by  the  non-concuxrence  of  the  Senate.  People  ex  reL  Attorney  General  v.  Ad^ 
son,  10  Cal.  1. 

67.  The  period  of  the  tenure  of  a  County  Judge  is  fixed  by  the  Constitution 
at  four  years.  The  Legislature  may  fix  the  commencement  of  the  (enn,  ss 
also  the  time  of  election.     WestbrooKV.  Rosborovghf  14  Cal.  180. 

68.  If  the  incumbent  resigns  before  the  expiration  of  his  term,  there  is  a 
vacancy  to  be  filled  by  the  Governor.  His  appointee  would  hold  until  the 
next  g^eral  election,  or  at  most,  until  the  qualification  of  the  person  elected 
by  thejpeople.    Id, 

69.  Where  an  act^  organizing  a  county,  provides  for  the  election  of  a  County 
Judge,  and  Umits  the  period  of  tenure  to  two  years,  the  act  is  void,  proUtnSo; 
but  the  election  held  under  the  act  is  good,  and  entitles  the  incumbent  to  the 
office  for  four  years.    Id, 

70.  The  full  term  of  office  of  Judge  Norton,  of  the  Twelfth  District  Comrt, 
commenced  with  his  qualification,  January  2d,  1855,  and  expired  six  years 
thereafter  ;*  and  the  only  election  at  which  his  successor  could  be  elected  was 
the  general  election  in  November,  1860.    Brodie  v.  Campbell,  17  Cal.  11. 

71.  The  appointee  of  the  Governor  to  the  office  of  County  Jadce  will  hold, 
over  a  person  elected  to  the  same  office  at  a  special  election  ordered  by  the 
Board  of  Supervisors  of  the  county.  People  ex  rel.  Attorney  Oeiural  v.  J&rftn, 
12  Cal.  409. 

72.  By  the  provisions  of  the  Constitution,  the  maimer  of  electing  and  the 
term  of  the  office  of  Comptroller  are  the  same  as  that  of  Governor ;  and,  con- 
sequently, if  the  Comptroller  elect  fails  to  qualify,  the  incumbent  holds  over 
until  his  successor  is  elected  and  qualified.  The  People  ex  reL  MeUmy  v,  WhUr 
man,  10  Cal.  38. 

73.  The  term,  of  the  office  of  Governor  is  fixed  at  two  years  certain,  ^th  a 
contingent  extension.  ^  When  this  contingency  happens,  this  extension  is  as 
much  a  part  of  the  entire  term  as  any  portion  of  the  two  years.    Id, 

74.  The  present  incumbent  of  the  office  of  Comptroller  is  entitled  to  hold 
the  office  until  his  successor  is  elected  and  qualified ;  and  suoh  sucoessor  m^ 
be  elected  at  the  general  election  of  1856,  and  when  qualified,  "wUX  hold  b» 
office  for  the  term  of  two  years  and  until  his  successor  is  qualified.    Id, 

75.  From  the  time  of  the  assumption  of  the  office,  the  term  of  the  Judge 
elected  would  legally  commence,  and  terminate  at  the  expiration  of  four  yean 
from  that  time.    People  ex  rel.  Fox  v.  Tenipl^on,  12  CaL.Si^. 
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76.  A  person  duly  elected  Jndoe  of  the  District  Court  of  this  State  is 
tnlitted  to  hold  office  for  the  period  of  six  years.  People  ex  rel.  Brodie  y.  WeUer, 
11  Gal.  77. 

77.  "RetAgCLation  of  ofSloe. — One  who  has  been  elected  to  an  office  cannot 
nsiga  the  same  until  the  time  has  arrived  when  he  is  entitied  by  law  to  pos- 
KM  the  same,  and  he  has  taken  the  oath  and  given  the  required  bond,  and 
entered  upon  the  discharge  of  its  duties.  MiUer  t.  Board  of  Supervisors  of 
Saenmmto  CautUy,  25  Gal.  97. 

78.  Judicial  offloenk — The  sheriff  is  not  a  judicial  officer.  And  though 
the  offices  of  sheriff  and  tax  collector  are  distinct  by  the  Constitution,  yet 
they  may  be  united  in  the  same  hands.  AUomeu  General  t.  Squires,  14 
Cal.  12. 

79.  It  seems  the  offices  of  sheriff  and  tax  collector  are  constitutional  of- 
Dees.    J<2. 

80.  Judge  de  factxx — One  entering  into  the  possession  of  the  office  of 
Judge  of  a  District  Court,  by  color  of  right,  becomes  a  Judge  de  facto,  and  his 
title  to  the  office  can  be  questioned  onlv  by  an  action  brou^t  directiy  for  that 
poipose.    People  t.  Sassovich,  29  Oal.  480. 

§  311.  Name  of  person  entitled  to  office  may  be  set  forth  in  the 
tmplamt ;  if  fees  have  been  received  by  the  usurper  he  may  be 
arrested. 

Whenever  such  action  is  brought,  the  Attorney  General,  in 
addition  to  the  statement  of  the  caase  of  action,  may  also  set 
forth  in  the  complaint  the  name  of  the  person  rightly  entitled 
to  the  office,  with  a  statement  of  his  right  thereto  ;  and  in 
Bnch  case,  upon  proof  by  affidavit  that  the  defendant  has  re- 
ceived fees  or  emoluments  belonging  to  the  office,  and  by 
means  of  his  usurpation  thereof,  an  order  may  be  granted 
by  a  Judge  of  the  Supreme  Court,  or  a  District  Judge,  for 
the  arrest  of  such  defendant,  and  holding  him  to  bail ;  and 
thereupon  he  may  be  arrested,  and  held  to  bail,  in  the  same 
nuumer,  and  with  the  same  effect,  and  subject  to  the  same 
rights  and  liabilities,  as  in  other  civil  actions  where  the  de- 
fendant is  subject  to  arrest. 

Abb.  Forms,  42. 

1.  What  axe  not  BUfflclent  aUegatioii& — In  ^  wtrranto  to  determine 
the  light  to  an  office,  an  aUegation  that  defendant  is  in  possession  of  the  of- 
fice without  lawful  autikority,  is  a  sufficient  aUegation  of  intrusion  and  usurpa- 
tion.   Palmer  t.  TTood&ury,  14  Cal.  43. 

2.  If  the  complaint  be  defectiye  in  this  particular,  the  defect  must  be 
nached  by  specif  demurrer.    Id. 

3-  In  an  action  by  one  claiming  to  have  been  elected  to  an  office  against  his 
predecessor,  to  compel  a  surrender  of  the  books,  papers,  etc.,  belonging  to 
the  c^Ace,  plaintiff  must  show  prima  facie  that  a  yacancy  existed  in  the  office, - 
and  that  he  waselected  to  fiU  it.    Doane  y.  Scanmell,  7  Gal.  393;  Id.  439. 

4.  Who  cannot  demur. — ^In  quo  warranto  for  an  aUe^d  usurpation  of  the 
office  of  pilot  for  the  port  of  8an  Francisco,  the  complaint  ayers  that  defend- 
tnto  hold,  use,  exerdse,  usurp  and  enjoy  the  office  without  a  license,  and  also 
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eertain  allegations  as  to  the  right  of  relator  to  the  office:  HM,  tiiat  these  sl- 
legations  as  to  relator's  right  cannot  be  reached  by  general  demnzrer,  the  com- 
plaint being  good  as  against  the  defendants;  that  they  are  not  interested  in 
the  question  as  to  the  ri^t  of  relator,  bat  only  in  the  detennination  of  their 
own  right  to  the  office.    >/ynii  y.  AbboU^  16  Cal.  35a 

5.  Ne'w  trial,  not  antbozized. — ^In  a  special  case  to  contest  an  Section 
nnder  the  statnte,  the  County  Court  has  no  power  to  grant  a  new  trial,  and 
an  appeal  to  the  Supreme  Court  must  be  taxen  from  the  judgment,  and  a 
statement  on  appeal  oe  made  and  settled  to  enable  the  Supreme  Court  to  re- 
view the  proceedings  below  outside  the  judgment  roll.  Qasgravt  ▼.  Eoukmi, 
24  Cal.  457. 

6.  Ineligibility  no  defenae.— In  a  proceeding  to  contest  the  election  of 
defendant  as  District  Judge,  the  ineUgimlity  of  the  candidate  reoeiving  the 
highest  number  of  Yotes,  the  defendant  being  next  on  the  list,  is  no  defense ; 
because  this  matter,  if  true,  could  not  protect  the  incimibent  from  the  eonie- 
quences  of  an  unauthorized  possession  of  the  office,  Saunders  y.  Hayne^  13 
Cal.  145. 

7.  The  fact  that  the  candidate  receiving  the  highest  number  of  votes  at 
an  election  by  the  people  is  ineligible  does  not  give  the  office  to  the  next  hi^ 
est  on  the  list.    la, 

§  312.  JvdgmerU  may  determine  (he  rights  of  both  inetmbeni 
and  claimant. 

In  every  such  case,  judgment  may  be -rendered  upon  the 
right  of  the  defendant,  and  also  upon  the  right  of  the  party, 
BO  alleged  to  be  entitled ;  or  only  upon  the  right  of  the  de- 
fendant, as  justice  shall  require. 

Abb.  Forms,  1808-1809. 

1.  In  an  action  of  quo  warranio  to  determine  the  right  to  an  office  where  tbe 
relator  claims  the  office  as  against  the  iacumbeat,  the  Court  may  not  only  de* 
termine.  the  right  of  the  defendant,  but  of  the  relator  also  ;  and  if  it  determine 
in  favor  of  the  relator,  may  render  judgment  that  tiie  defendant  forthwith  deli?er 
up  to  the  relator  the  office.    People  v.  Banvard,  27  Cal.  470. 

2.  Contestant  cannot  take  judgment  by  default  Edkr  v.  Chapman^  April 
T.  1868. 

§  313.   When  rendered  in  favor  of  appUeant 

If  the  judgment  be  rendered  upon  the  right  of  the  penson 
so  alleged  to  be  entitled,  and  the  same  be  in  favor  of  such 
person,  he  shall  be  entitled,  after  taking  the  oath  of  office, 
and  executing  such  official  bond  as  may  be  required  by  law, 
to  take  upon  himself  the  execution  of  the  office. 

§  314.  Damages  may  be  recovered  by  successful  applicant. 

If  judgment  be  rendered  upon  the  right  of  the  person  so 
alleged  to  be  entitled,  in  favor  of  such  person,  he  may  recover, 
by  action,  the  damages  which  he  shall  have  sustained,  by  rea- 
son of  the  usurpation  of  the  office  by  the  defendant. 
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§  315.  When  severed  persons  clam  the  same  office^  their  rights 
may  be  determined  by  a  single  action. 

When  several  persons  claim  to  be  entitled  to  the  same  office 
or  franchise,  one  action  may  be  brought  against  all  such  per- 
sons, in  order  to  try  their  respective  rights  to  such  office  or 
firaDchise. 

§  816.  ^  defendant  found  guilty  y  what  judgment  to  be  rendered 
against  him. 

When  a  defendant,  against  whom  snch  action  has  been 
brought,  is  adjudged  guilty  of  usurping  or  intruding  into,  or 
unlawfally  holding  any  office,  franchise,  or  privilege,  judgment 
shall  be  rendered  that  such  defendant  be  excluded  from  the 
office,  franchise,  or  privilege,  and  that  he  pay  the  costs  of  the 
action.  The  Court  may  also,  in  its  discretion,  impose  upon 
the  defendant  a  fine  not  exceeding  $5,000 ;  which  fine,  when 
collected,  shall  be  paid  into  the  treasury  of  the  State. 

[In  regard  to  a  person  holding  two  or  more  offices  at  the  same  time,  see 
Piopk  T.  Provinea,  Oct.  T.  1867,  where  aU  the  authorities  are  discussed  and 
many  OTerruled.] 


TITLE    XXVIII. 
Chapter  VI. — Of  actions  against  steamers ^  vessels  and  boats. 

SicnoH  317.  When  yessels,  etc.,  shall  be  liable.    Their  liabilites  shall 

constitute  liens. 

318.  Actions  may  be  brought  directly  against  such  vessels,  etc. 

319.  Complaint  shall  be  yerified. 

320.  Summons  may  be  served  on  the  master,  mate,  etc. 

321 .  Plaintiff  may  have  such  vessel,  etc.,  attached. 

322.  The  clerk  shall  issue  the  writ  of  attachment 

323.  Such  writ  shall  be  directed  to  the  sheriff.    Sheriff  may 

release  upon  sufficient  undertaking. 

324.  Sheriff  shall  execute  such  writ  without  delay. 

325.  The  owner,  master,  etc.,  may  appear  and  defend  such 

vessel. 
826.    Proceedings  in  actions  under  this  chapter. 

327.  After  appearance  attachment  may,  on  motion,  be  dis- 

charged. 

328.  "When  not  discharged,  such  vessel,  etc.,  may  be  sold  at 

public  auction.    Application  of  proceeds. 

329.  Mariners  and  others  may  assert  their  ohdm  for  wages, 

notwithstanding  prior  attachment;  how  enforced. 

330.  Proof  of  the  claims  of  mariners  and  others. 

331.  Sheriff's  notice  of  sale  shall  contain  measurement,  ton- 

nage, etc. 

332.  Appeals  may  be  taken  from  proceedings  onder  this 

chapter. 
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§  817.  ^When  vessels ^  etc.,  shall  he  liable.  Their  UcMbtia 
shall  constiiuie  liens. 

All  steamers,  vessels,  and  boats,  shall  be  liable  : 

Ist.  For  services  rendered  on  board  at  the  request  of,  or  on 
contract  with,  their  respective  owners,  masters,  agents,  or 
consignees. 

2d.  For  supplies  furnished  for  their  use,  at  the  request  of 
their  respective  owners,  masters,  agents,  or  consignees. 

3d^  For  materials  furnished  for  their  construction,  repair, 
or  equipment. 

4th.  For  their  wharfage  and  anchorage  within  this  State. 

5th.  For  non-performance  or  mal-performance  of  any  con- 
tract for  the  transportation  of  persons  or  property  made  by 
their  respective  owners,  masters,  agents,  or  consignees. 

6th.  For  injuries  committed  by  them  to  persons  or  property. 

The  said  several  causes  of  action  shall  constitute  liens  upon 
all  steamers,  vessels,  and  boats,  and  have  priority  in  their 
order  herein  enumerated,  and  shall  have  preference  over  all 
other  demands ;  provided,  such  liens  shall  only  continue  in 
force  for  the  period  of  one  year  from  the  time  the  cause  of 
action  accrued. 

1  Amended  1860,  304    This  chapter  is  applicable  to  Justices'  GomiB. 

L  JnrisfiUctioiL — ^This  act,  so  far  as  it  authorizes  actions  in  rem  against 
▼essels  for  causes  of  action  designated  under  the  fifth  subdivision  of  this  aeo- 
tion,  is  unconstitutioDal.     The  Moses  Jhylor,  4  Wallace  U.  S.  Bep.  411. 

2.  The  jurisdiotion  of  the  Federal  Courts  in  such  cases  is  exclusiTe.     Id, 

3.  State  statutes,  which  attempt  to  confer  upon  State  Ck>urts  a  remedy  for 
marine  torts  aod  marine  contracts  by  proceeoing  strictly  in  rem,  are  Toid. 
The  Hine  v.  Trevor,  4  Wallace  U.  S.  Bep.  556. 

4.  But  this  rule  does  not  preyent  the  seizure  and  sale,  by  the  State  Gomts. 
of  the  interest  of  any  owner,  or  part  owner,  in  a  vessel  by  attachment  agunst 
said  owner,  to  recover  a  debt  for  which  he  is  personidlv  liable.  Id.  Nor 
does  it  prevent  any  action  which  the  common  law  gives  for  the  obtaining  a 
judgment  in  personam  against  a  party  liable  in  a  marine  contract,  or  a  marue 
tort.    Id* 

6.  In  cases  not  within  the  jurisdiction  of  the  Admiralty  Ckmrts,  there  oaa 
be  no  question  that  the  Legislature  may  devise  or  adopt  any  kind  of  remedy. 
The  People  v.  StMmer  America,  Jan.  T.  1868. 

6.  A  cause  of  action,  to  be  cognizable  in  admiralty,  whether  arising  out  of 
a  contract,  claim,  service  or  obligation,  or  liability  <k  any  kind,  must  relate  to 
the  business  of  commerce  and  navigation.    Id, 

7.  Harbor  commissioners  may  Imng  suit  under  this  section  in  the  name  of 
the  people.    Id. 

8.  Fixvt  Babdivi8ion.^A  British  seaman  on  board  a  British  vessel  of  which 
a  British  subject  is  master,  may,  when  discharged  by  the  master  in  a  port  d 
the  United  States,  without  any  fault  on  the  part  of  the  seamen,  sue  va  and 
recover  his  wages  in  a  State  Court.    Pugh  v.  GiUam,  1  Gal.  485. 

9.  If  a  credit  is  given  for  supplies  and  materials  furnished  a  veasel,  the  Hen 
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of  the  person  farnishing  the  same,  for  the  price  thereof,  oontinnes  on  the 
Tessel  for  the  period  of  one  year  from  the  time  the  demand  falls  due.  Edgtrby 
T.  Sehooner  San  Lorenzo,  29  CaL  418. 

10.  Sucth  sabdivinon. — Steamboat  companies,  in  propelling  boats  on  the 
riyer,  must  provide  all  reasonable  precaution  to  protect  the  property  of  oth- 
ere.  and  they  must  also  be  properly  used.  Carelessness  in  either  particular, 
resulting  to  the  injury  of  an  innocent  party,  will  make  the  oompanT  liable. 
They  are  bound  to  temper  their  care  ac.ording  to  circumstances  of  tne  dan- 
ger.   Otrhe  ▼.  CbK/oTRia  Steam  Nov.  Co.,  9  Cal.  261. 

11.  Part  awnexB  have  no  lien  for  advances. — ^Apart  owner  of  a  vessel  has 
no  lien  on  the  ehares  of  the  other  part  owners  for  his  advances  and  disburse- 
ments.   Sterling  v.  Hanaon,  1  Cal.  480. 

12.  In  actions  against  boats  and  vessels,  under  the  statute,  the  lien  attaches 
only  when  service  is  had  in  the  suit.  It  was  not  the  intention  of  the  Leoisla- 
tnre  to  make  the  lien  attach  when  the  liability  was  incurred.  Fisher  v.  vrhiie, 
8  CaL  418. 

13.  As  soon  as  a  vessel  is  seized  by  a  Court  of  Admiralty  a  lien  attaches  in 
&vor  of  the  party  at  whose  instance  the  seizure  is  made.  .If  it  was  the  inten- 
tion of  the  l^slAture  to  provide  that  a  lien  should  onl^  be  acquired  by  at- 
tachment, this  would  virtually  be  denying  a  right  to  creditors  for  small  sums. 
It  vould  be  almost  impossible  for  a  merchant  or  mechanic  of  small  capital  or 
oedit,  who  had  a  claim  of  a  few  hundred  dollars  against  one  of  our  large 
steamen  or  some  seagoing  vessel,  to  give  the  necessary  bonds  to  detain  her 
vntil  his  suit  could  be  det^mined,  and  in  the  meantime  Bhe  might  be  run  off 
and  sold  free  of  all  such  debts  or  incumbranoes.  Meiggs  v.  ScaimeU,  7 
Cal.  408. 

§  318.  Actions  may  be  brought  directly  against  suchvesselSj  etc. 

Actions  for  demands  arising  upon  any  of  the  grounds  spe- 
cified in  the  preceding  section  may  be  brought  directly 
against  such  steamers,  vessels  or  boats. 

§  319.  Complaint  shall  be  verified. 

The  complaint  shall  designate  the  steamer,  vessel,  or  boat 
byname,  and  shall  be  verified  by  the  oath  of  the  plaintiff,  or 
some  one  on  his  behalf. 

§  320.  Summons  may  be  served  on  the  master,  mate,  etc. 

The  summons  attached  to  a  certified  copy  of  the  complaint, 
may  be  served  on  the  master,  mate,  or  any  person  having 
charge  of  the  steamer,  vessel,  or  boat,  against  which  the 
action  is  brought. 

1.  The  role  that  requires  seizure  of  the  thing  to  give  jurisdiction  in  actions 
tanem,  is  altered  b^  our  statute.  Service  on  a  person  standing  in  a  particular 
relation  to  the  thing  confers  jurisdiction  on  the  Court  from  whien  process 
iMues.  AveriU  v.  Steamer  UaHford,  2  Cal.  809;  Mdggs  v.  Soannell,  8  Id.  408; 
JUAerv.lFWte,  Id.422. 

2.  Hence  jurisdiction  in  rem  may  exist  in  several  Couri?'at  the  same  time.  Id, 

3.  The  rule  of  law  that  possession  of  personal  property  is  prima  facie 
evidence  of  ownership  is  uniform  in  its  application.  1  ne  question  of  the 
ownership  of  a  vessel  forms  no  exception  to  the  rule.  Bailey  v.  New  World, 
aCaL370.  ^ 

§  321.  Plaintiff  may  have  vessel,  etc,,  attachecL 
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'  The  plaintiff,  at  the  time  of  issuing  the  sammons,  or  at  any 
time  afterwards,  may  have  the  steamer,  vessel,  or  boat, 
against  which  the  action  is  brought,  with  its  tackle,  apparel, 
and  furniture,  attached  as  security  for  the  satisfaction  of  any 
judgment  that  may  be  recovered  therein. 

1.  In  an  action  against  boats  and  vessels,  nnder  the  statate,  the  sendee  of 
process  in  the  manner  prescribed  by  statate  is  equivalent  to  an  actual  seiinre. 
Mngga  v.  SoarmeUf  7  Gal.  405. 

2.  Iq  snch  actions  it  is  not  necessary  that  the  vessel  shonld  be  attached  is 
order  to  acquire  a  lien  as  against  subsequent  purchasers.    Id. 

§  322.  The  Clerk  shall  issue  the  writ  of  attachmerU. 

The  Clerk  of  the  Court  shall  issue  a  writ  of  attachment,  on 
the  application  of  the  plaintiff,  upon  receiving  a  written  un- 
dertaking on  behalf  of  the  plaintiff,  executed  by  two  or  more 
sufficient  sureties,  to  the  effect,  that  if  judgment  be  rendered 
in  favor  of  the  steamer  vessel,  or  boat,  as  the  case  may  be, 
he  will  pay  all  costs  and  damages  that  may  be  awarded 
against  him,  and  all  damages  which  may  be  sustained  by  such 
steamer,  vessel,  or  boat  from  the  attachment,  not  exceeding 
the  sum  specified  in  the  undertaking,  which  shall  in  no  case 
be  less  than  five  hundred  dollars  when  the  attachment  is  is- 
sued against  a  steamer  or  vessel,  or  less  than  two  hundred 
dollars  when  issued  against  a  boat.  The  undertaking  shall  be 
accompanied  by  an  affidavit  of  each  of  the  sureties,  that  he 
is  a  resident  and  freeholder  or  householder  of  the  county,  and 
worth  double  the  amount  specified  in  the  undertaking  over 
and  above  of  his  just  debts  and  liabilities.  The  Clerk 
shall  file  the  undertaking  and  affidavits. 

§  328.  Such  torii  shaU  be  directed  to  the  Sheriff.  The  Sheriff 
may  release  upon  sufficient  undertaking. 

The  writ  shall  be  directed  ^to  the  Sheriff  of  the  county 
within  which  the  steamer,  vessel,  or  boat  lies,  and  direct  him 
to  attach  such  steamer,  vessel,  or  boat,  with  its  tackle,  ap- 
parel, and  furniture,  and  keep  the  same  in  his  custody  until 
discharged  by  due  course  of  law ;  unless  the  owner,  master, 
agent  or  consignee  thereof,  give  him  security  by  the  under- 
taking of  at  least  two  sufficient  sureties,  in  an  amount  suffi- 
cient to  satisfy  the  demand  in  suit,  which  shall  be  specified 
in  the  writ,  besides  costs ;  in  which  case,  to  take  such  unde^ 
taking. 
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1.  Where  a  bond  was  given  in  a  case  where  the  vessel  was  not  liable  to  be 
attached  under  the  statute  :  Held,  that  jadgm<tnt  rendered  against  the  principal 
andsareties  in  the  bond  was  erroneous;  and  that  a  bond  given  for  the  release 
of  a  vesseU  when  the  vessel  was  not  liable  to  seizure  under  that  act,  was  In- 
Talid.    McQueen  v.  The  RusseU,  1  Cal.  165. 

2.  When  the  bond  is  given  the  vessel  shall  be  released,  leaving  the  action  to 
proceed  in  the  same  manner  against  the  vessel  as  if  the  vessel  was  not  liable.  Id, 

§  324.  The  Sheriff  shcdl  execute  such  writ  without  delay. 

The  sheriff  to  whom  the  writ  is  directed  and  delivered 
shall  execnte  the  same  without  delay,  and  shall,  unless  the 
undertaking  mentioned  in  the  last  section  be  given,  attach 
and  keep  in  his  custody  the  steamer,  vessel,  or  boat  named 
therein,  with  its  tackle,  apparel  and  furniture,  until  discharged 
by  due  course  of  law;  but  the  Sheriff  shall  not  be  authorized 
by  any  such  writ  to  interfere  with  the  discharge  of  any  mer- 
chandise on  board  of  such  steamer,  vessel,  or  boat,  nor  with 
the  removal  of  any  trunks  or  other  property  of  passengers, 
or  of  the  captain,  mate,  seaman,  steward,  cook,  or  other  per- 
sons employed  on  board. 

§  325.  The  owner y  mastery  etc.y  may  appear  and  defend  such 
vessel. 

The  owner,  master,  agent,  or  consignee  of  the  steamer,  ves- 
sel, or  boat,  against  which  the  action  is  brought,  may  appear 
and  answer,  or  plead  to  the  action;  and  may  except  to  the 
sufficiency  of  the  sureties  on  the  undertaking  filed  on  the 
behalf  of  the  plaintiff,  and  may  require  sureties  to  justify,  as 
in  actions  against  individuals  upon  bail  on  arrest. 

§  326.  Proceedings  in  actions  under  this  chapter. 

All  proceedings  in  actions  under  the  provisions  of  this 
chapter  shall  be  conducted  in  the  same  manner  as  in  actions 
against  individuals,  except  as  otherwise  herein  provided:  and 
in  all  proceedings  subsequent  to  the  complaint,  the  steamer, 
vessel,  or  boat  may  be  designated  as  defendant. 

§  327.  After  appearance^  attachment  mayy  on  motion  y  be  dis- 
charged. 

After  the  appearance  to  the  action,  of  the  owner,  master, 
agent,  or  consignee,  the  attachment  may,  on  motion,  be  dis- 
charged, in  the  same  manner,  and  on  like  terms  and  condi. 
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tions,  as  attachments  in  other  cases,  subject  to  the  provisions 
of  section  three  hundred  and  twenty-nine. 

1.  The  Gonrt  whose  mesne  or  final  process  has  made  the  first  actoal  seizon 
of  the  thing  must  haye  exclusive  power  oyer  its  disposal,  and  the  distribntioii 
of  the  fund  arising  therefrom;  and  the  judgments  of  all  other  Courts,  irhen 
properly  authenticated  and  filed  in  the  Court  having  custody  of  the  fond,  mut 
be  regarded  as  complete  adjudications  of  the  subject  matter  of  litigation,  sod 
be  entitled  to  distribution  accordingly.   AvariU  y.  Steamer  Hartford,  2  CaL  306. 

§  328.  When  not  discharged^  such  vessel^  etc.j  may  be  soli  ai 
public  miction  ;  application  of  the  proceeds. 

If  the  attachment  be  not  discharged,  and  a  judgment  be 
recovered  in  the  action  in  favor  of  the  plaintiff,  and  an  exe- 
cution be  issued  thereon,  the  Sheriff  shall  sell  at  public  ano 
tion,  after  publication  of  notice  of  such  sale  for  ten  days,  the 
steamer,  vessel,  or  boat,  with  its  tackle,  apparel,  and  furniture, 
or  such  interest  therein  as  may  be  necessary,  and  shall  apply 
the  proceeds  of  sale  as  follows  : 

1st.  When  the  action  is  brought  for  demands  other  than 
the  wages  of  mariners,  boatmen,  and  others  employed  in  the 
service  of  the  steamer,  vessel,  or  boat  sold,  to  the  payment 
of  the  amount  of  such  wages,  as  specified  in  the  execution ; 

2d.  To  the  payment  of  the  judgment  and  costs,  including 
his  fees ;  and, 

3d.  He  shall  pay  any  balance  remaining  to  the  owner, 
master,  c^ent,  or  consignee,  who  may  have  appeared  in  the 
action ;  or  if  there  be  no  appearance,  then  into  Court,  subject 
to  the  claim  of  any  party  or  parties  legally  entitled  thereto. 

§  329.  Mariners  and  others  may  assert  their  claim  for  wages 
notwithstanding  prior  attachment;  how  enforced. 

Any  mariner,  boatman,  or  other  person  employed  in  the 
service  of  the  steamer,  vessel,  or  boat  attached,  who  may 
wish  to  assert  his  claim  for  wages  against  the  same,  the 
attachments  being  issued  for  other  (demands)  than  such 
wages,  shall  file  an  affidavit  of  his'  claim  setting  forth  the 
amount  and  the  particular  service  rendered,  with  the  Clerk 
of  the  Court ;  and  thereafter  no  attachment  shall  be  disr 
charged  upon  filing  an  undertaking,  unless  the  amount  of 
such  claim,  or  the  amount  determined  as  provided  in  the  next 
section,  be  covered  thereby  in  [addition  to  the  other  require- 
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ments  ;  and  any  execution  issued  against  such  steamer,  Tes- 
sel,  or  boat,  upon  judgment  recovered  thereafter,  shall  direct 
the  application  of  the  proceeds  of  any  sale :  first  to  the  pay- 
ment of  the  amount  of  such  claims  filed,  or  the  amount  de- 
termined, as  provided  in  the  next  section  which  the  Clerk 
shall  insert  in  the  writ :  and  second^  to  the  payment  of  the 
judgment  and  costs,  and  8herifFs  fees ;  and  shall  direct  the 
payment  of  any  balance  to  the  owner,  master,  or  consignee 
who  may  have  appeared  in  the  action ;  but  if  no  appearance 
by  them  be  made  therein,  it  shall  direct  a  deposit  of  the 
balance  in  Court. 

§  330.  Proof  of  the  daim  of  mariners  and  others. 

If  the  claim  of  the  mariner,  boatman,  or  other  person,  filed 
with  the  Clerk  of  the  Court,  as  provided  in  the  last  section, 
be  not  contested  within  five  days  after  notice  of  the  filing 
thereof  by  the  owner,  master,  agent,  or  consignee  of  the 
steamer,  vessel,  or  boat  against  which  the  claim  is  filed,  it 
shall  be  deemed  admitted  ;  but  if  contested,  the  Clerk  shall 
indorse  upon  the  affidavit  thereof  a  statement  that  it  is  con- 
tested, and  the  grounds  of  the  contest ;  and  shall  immediately 
thereafter  order  the  matter  to  a  single  referee  for  his  deter- 
mination, or  he  may  hear  the  proofs  and  determine  the  matter 
hijaself.  The  judgment  of  the  Clerk,  or  referee,  may  be  (re- 
viewed) by  the  County  Judge  either  in  term  or  vacation 
immediately  after  the  same  is  given,  and  the  judgment  of  thcf 
County  Judge  shall  be  final.  On  the  review,  the  County 
Jndge  may  use  the  minutes  of  the  proofs  taken  by  the  Clerk, 
or  referee,  or  may  take  the  proofs  anew. 

1.  Where  the  master  of  the  yessel  was  in  posseesioii,  and  the  record  did  not 
diacloee  any  other  owner,  the  admissions  of  the  master  were  admissiUe  in 
etidenoe  with  the  same  effect  as  if  the  suit  had  been  against  the  master  him- 
self.   JBaOe^  V.  New  World,  2  Gal.  370. 

§  331.  Sheriffs  notice  of  sale  shall  contain  measurement^  ton- 
ncye^  etc. 

The  notice  of  sale  published  by  the  Sherifi'  shall  contain  a 
stiitement  of  the  measurement  and  tonnage  of  the  steamer, 
Tesael;  or  boat,  and  a  general  description  of  her  condition. 

§  332«  Appeals  may  be  taken  from  proceedings  under  this 
chapter. 
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From  orders  and  judgments  under  this  chapter,  an  appeal 
maybe  taken  by  the  owner,,  master,  agent,  or  consignee,  on 
the  same  terms  and  conditions  as  appeals  in  actions  against 
individuals. 


TITLE     XXIX. 

OF  APPBALS  IN  CIVIL  ACTIONS. 

Chapter  I. — Appeals  in  general, 

SsonoN  333.    JndgmentR  and  orden  mar  be  reviewed. 

334.  An  order  made  ont  of  Court,  without  notice,  may  be  re- 

Tiewed  by  the  Judge  who  made  it. 

335.  A  party  aggrieved  may  appeal  in  certain  cases. 

336.  Within  what  time  appeal  may  be  taken. 

337.  Appeal  shall  be  made  by  filing  and  serving  notice  thereof. 

338.  Toe  appellant  shall  witlan  twenty  days  prepare  statement, 

subject  to  amendment  and  settlement. 

339.  Omission  to  make  statement  or  amendment  accordtog  to 

preceding  section  shall  be  a  waiver  thereoll 

340.  Time  for  preparing  statements  or  amendments  may  be  en- 

larged. 

341.  Authentication  of  statement. 

342.  Statement  shall  be  annexed  to  judgment  roll  or  order 

appealed  from. 

343.  Appeals  from  an  order  made  upon  affidavit 

344.  On  appeal  from  a  judgment,  the  Court  may  review  inter- 

mediate orders. 

345.  Remedial  powers  of  the  appellate  Court 

346.  Appellate  shall  furnish  requisite  papers. 

§  838.  ^Judgments  and  orders  may  be  reviewed.  <•> 

A  judgment  or  order  in  a  civil  action,  except  when  ex- 
pressly made  final  by  this  act,  may  be  reviewed  as  prescribed 
.  by  this  title,  and  not  otherwise. 

^Amended  1854,  91. 

§  884.  An  order  made  out  of  Court  without  notice  may  he  re- 
tiewed  by  the  Judge  who  made  it, 

(a.)  BiATUXBi  or  IMl,  p.  68B^ 

An  Ad  to  regulaU  AgpeaU  in  fkit  Stale,    Approved  HiQr  90lh,  18BL 

Saonov  1.  Ho  dlstiiiotioii  m  to  tli*  mode  of  taking;  or  perfeollDa  mieels.  or  mIp  jN 
effBCt  of  tbem,  ehan  be  made  tietweeii  cmcs  at  law  and  eaiea  In  eqiuy;  oiik  the  |aviJilf** 
of  tbe  Pnottoe  Act  ShaU  tspp^  in  the  sane  manner  to  all  oases  off  appety. 


421  APPEALS  IN  CIVIL  ACTIOKS.  [§  885 

An  order  made  out  of  Court,  without  notice  to  the  adverse 
party,  may  be  vacated  or  modified,  without  notice,  by  the 
Judge  who  made  it;  or  may  be  vacated  or  modified  on  notice) 
in  the  manner  in  which  other  motions  are  made. 

For  definition  of  "jadgment"  and  ''order"  see  cmief  $  lii,posl  §  347,  and  $ 
615.    Seepose,§§336,347. 

1.  The  provision  made  in  section  one  hundred  and  eighteen,  is  not  a  stibeti- 
tation  for  the  power  conferred  by  this  section.  Borland  y.  Tfiomton,  12  Cal. 
440.    See  <mte,  ^  118,  note  No.  2. 

§  335.  A  party  aggrieved  may  appeal  in  certain  cases. 

Any  party  aggrieved  may  appeal  in  the  caaes  prescribed 
in  this  title.  The  party  appealing  shall  be  known  as  the 
appellant,  and  the  adverse  party  as  the  respondent. 

1.  Where  no  appeal  is  aUowed  by  law,  the  proper  method  to  take  a  case  to 
aa  appellate  court  is  by  writ  of  error.  MiadkUm  v.  QoMi  e/  a/.,  5  Gal.  190; 
Eax^  y.  Qay,  8  GaL  297. 

2.  Where  an  appeal  was  taken  and  perfected  after  the  death  of  the  appel- 
lant: Eddt  that  tnere  was  no  authority  for  prosecuting  the  cause  in  the  name 
of  the  deceased,  but  that  all  proceedings  should  haye  been  stayed  until  the 
executor  or  administrator  could,  by  suggestion,  haye  been  made  a  party. 
Sandxz  y.  Boach  d  oZ.,  5  Gal.  248. 

3.  The  husband  has  not  the  right  of  appeal  in  an  action  against  the  hus- 
band alone,  involying  the  homestead  right;  the  judgment  could  not  affect  the 
question  of  homestead.    Kraemerr,  BevcUk,  8  Gal.  74. 

4.  In  all  cases  where  an  appeal  is  giyen  by  the  statute,  that  remedy  is  ex- 
chsiTe  and  must  be  pursued.    Haight  y.  Gay,  8  Gal.  297. 

5.  A  party  aggrieyed  by  a  judgment  has  a  right  of  appeal,  although  he  is 
Bota  party  to  the  record.    Adams  y.  WoodSy  8  Gal.  306. 

6.  Where  a  decree  rendered  in  a  suit  against  a  corporation  contained  a 
direction  for  the  sale  of  the  interest  of  indiyiduals  not  parties  to  the  suit,  and 
&om  such  decree  the  corporation  alone  appealed:  ITeld,  that  the  corporation 
could  not  take  adyantage  of  the  error  in  the  decree  in  embracing  indiyiduals. 
Denm  y.  TMe  Mountain  Water  Co.,  10  Gal.  369. 

7. 1,  filed  his  biU  in  the  District  Gourt  against  T. ,  alleging  a  partnership 
between  them,  and  praying  for  an  account  of  the  partnership  property.  Suh- 
Beqoently  I.  filed  apetition  in  the  same  Gourt,  setting  forth  the  bill,  and  also 
that  L.  T.  6.  and  a.  B.  had  obtained  judgment  against  T.  the  defendant,  and 
that  execution  had  issued  on  the  judgment,  and  was  leyied  on  the  partnership 
property  of  the  plaintiff  and  defendant,  and  that  the  sheriff  was  about  to  sell 
the  proper^.  The  petition  prayed  that  L.  T.  B.  and  H.  B.  might  be  made 
parties,  and  that  an  injunction  might  issue  against  L.  T.  B.  and  H.  B.  and 
the  sheriff.  Hddf  that  on  the  appeal  of  the  case  to  this  Gourt,  it  does  not  lie 
in  the  month  of  I.  and  T.  to  say  that  L.  T.  B.  and  H.  B.  are  not  parties  to 
the  snit,  and  haye  no  right  of  appeal.    Jones  y.  Thompson  et  oZ.,  12  Gal.  191. 

8.  The  party  aggrieyed,  entitled  to  appeal  within  the  meaning  of  the  three 
hundred  and  thiHy-fifth  section  of  the  JPractice  Act,  is  the  party  against  whom 
an  appealable  order  or  judgment  has  been  entered ;  and  when  an  order  is 
laade  directing  an  injunction  upon  condition  that  an  undertaking  be  executed 
uid  filed,  the  party  against  whom  the  order  is  made  may  appeal  at  once,  with- 
out waiting  until  me  injunction  has  issued.    Ely  y.  i^m&te,  17  Gal.  250. 

9.  When  a  party  is  made  a  defendant  in  an  action  and  a  decree  taken 
gainst  him,  from  which  he  appeals,  the  appeal  wiU  not  be  dismissed  because 
he  has  no  interest  in  the  subject  matter  of  the  suit.  Bicketson  y.  Compton. 
23  Cal.  636, 

10.  When  an  appeal  is  taken  from  a  judgment,  and  the  judgment  is  reyersed 
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by  the  Supreme  Court,  with  directions  to  the  Court  below  to  enter  a  jnd^ 
ment  in  accordanoe  with  the  opinion,  and  the  Court  below  renders  judgment 
accordingly,  from  which  a  second  appeal  is  taken,  the  second  appeal  w^  not 
be  dismissed,  on  motions,  for  said  reasons,  bat  they  may  be  goodgitmndi  for 
affirming  the  judgment.    Id. 

11.  A  judgment  will  not  be  reversed  because  of  an  error  which  affects  the 
rights  of  parties  who  have  not  appealed,  and  not  those  of  the  appellants. 
8pm(er  v.  Ihmels,  21  Cal.  280. 

12.  The  fact  that  an  appellant  has  resided  out  of  the  State  seTeral  years,  is 
no  ^ound  for  denying  fiim  the  right  to  appeal  from  a  judgment  rendered 
against  bim.    Bicketson  v.  Comptont  23  Cal.  636. 

13.  As  to  the  right  of  appeal,  there  is  no  distinction  between  judgments  by 
default  and  judgments  after  issue  joined  and  a  trial.  HaUock  t.  Jaudin,  Oct 
T.  1867. 

§  886.  ^  Within  what  time  appeal  may  be  taken,  (a) 

An  appeal  may  be  taken  : 

First — from  a  final  judgment  in  an  action  or  special  pro- 
ceeding commenced  in  the  Court  in  which  the  same  is  ren- 
dered, within  one  year  after  the  rendition  of  the  judgment 

Secmd^—Yxom  a  judgment  rendered  on  an  appeal  from  an 
inferior  Court,  within  ninety  days  after  the  rendition  of  such 
judgment. 

Third — Prom  an  order  granting  or  refusing  a  new  trial ; 
from  an  order  granting  or  dissolving  an  injunction  ;  from  an 
order  refusing  to  grant  or  dissolve  an  injunction  ;  from 
an  order  dissolving  or  refusing  to  dissolve  an  attach- 
ment ;  from  any  special  order  made  after  final  judgment,- 
and  from  an  interlocutory  judgment  in  actions  for  partition 
of  real  property,  within  sixty  days  after  the  order  or  interloc- 
utory judgment  is  made  and  entered  iu  the  minutes  of  the 
Court. 

^Amended  statutes,  1851,  94;  1S59, 140;  1S63,  756;  1S64,  223;  1866, 706.  Far 
definition  of ' '  ju^^ent  and  order,"  see  anUf  $  144 ;  posi,  $  347.  See  pod,  6  347, 
for  decisions  relatmg  to  the  subject  of  appeals  generaUy. 

1.  Notes  under  first  subdivlaion. — ^The  one  year  within  which  to  appeal 
firom  a  judgment  commences  to  run  at  the  time  the  Court  announces  its  judg- 
ment, and  the  order  for  judgment  is  entered  in  the  minutes,  and  not  at  the 
time  the  clerk  enters  the  judgment  in  the  judgment  book.  Gen^lla  y.  BdyM, 
32  Gal.  159.  See  ante,  §  195,  note  No.  25. 


(a)  An  Jet  relating  to  appeaii  inpariiiion, 

SscnoK  1.  In  addition  to  appeal  proylded  fbr  by  section  3S6  of  an  act  to  ragnlate  proeasA 
Ings  In  civil  oaaes  in  the  Omrta  of  Jnatice  of  thla  State,  passed  April  39, 1801,  an  aspptaX  muff 
be  taken  from  tbe  Judgment  or  decree  of  the  Court  in  oaiea  of  partition,  whlcti  deiennlBfli 
the  rivht  of  the  aeyeru  parties  and  directs  partition  to  be  made;  provided  that  npaa  the  fil- 
ing the  bond  mentioned  in  section  847  of  an  act  entitled  an  act  to  regulate  prooeedlitfi  Ib 
civil  cases,  passed  April  39,  1851,  all  proceeding  in  the  case  pending  the  appeal  snu  bi 
stayed. 

SUtnte  186i,  238. 
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3.  Th«  question  whether  an  appeal  from  a  judgment  should  not  be  taken, 
within  one  year  from  the  time  when  the  order  for  judgment  is  made  a  nd  en- 
tered in  the  minutes  of  the  Oourt,  discussed.    Gray  y.  Palmer^  28  Cal.  416. 

3.  Aq  appeal  from  a  judgment  must  be  taken  within  one  year  from  the  time 
of  its  renaition.  The  failure  of  the  clerk  to  enter  the  judgment  in  ^e  judgment 
book  at  the  time  it  is  rendered  cannot  extend  the  time  within  which  to  appeal. 
Id. 

4.  Where  an  order  for  judgment  has  been  made  and  regularly  entered  by  the 
clerk  in  the  minutes  of  the  Court,  and  the  judgment  has  been  drawn  up  in  fonni 
fi^ed  by  tiie  Judge,  and  filed  with  the  clerk,  final  judgment  has  been  rendered 
within  the  meaning  of  the  terms  "rendition  of  the  judgment,"  as  used  in  sec- 
tion three  handred  and  thirty-six  of  the  Practice  Act,  and  the  time  for  taking  an 
appeal  commences  to  run.    Id, 

5.  The  one  year^ within  which  an  appeal  must  be  taken  from  a  final  judgment, 
commences  to  run  from  the  time  judgment  is  rendered  by  the  Court,  and  not 
from  the  time  it  is  entered  in  the  judgment  book  by  the  clerk.  Qrayy.  Palmer, 
28 Cal. 417,  affirmed;  Peck  v.  Cauriis.  31  Cal.  207. 

6.  Where  an  appeal  is  dismissed  for  want  of  a  proper  bond,  and  no  final  judg- 
ment has  been  rendered,  an  appeal  can  be  taken  at  any  time  within  the  peri^ 
allowed  by  law.     MarHnez  t.  OaUardOt  5  Cal.  155. 

7.  An  appeal  from  an  order  refusing  a  new  trial,  although  taken  more  than 
one  year  after  the  rendition  of  judgment,  brings  up  the  whole  record ;  and  the 
Sapreme  Court,  if  satisfied  that  the  Court  below  erred  in  refusing  a  new  trial, 
may  rererse  the  order  and  grant  a  new  trial,  the  effect  of  which  will  be  to 
Tacate  the  judgment.     Walden  v.  Murdoch,  2S  Cal.  540. 

8.  Kote3  ondsr  second  subdiTiaion. — Appeals  from  an  inferior  Court  must 
be  made  within  ninety  days.    Dooling  v.  Moore,  20  Cal.  141. 

d.  Note*  under  third  aubdiviaion. — ^Af ter  appealing  from  a  judgment  alone, 
a  party  may  appeal  from  an  order  overtTiling  a  motion  for  a  new  trial  in  the 
same  case,  provided  the  latter  appeal  is  taken  in  time.  Marnou  y.  Piocht,  8 
Cat.  522. 

10.  Where  an  appeal  is  taken  in  the  same  notice,  both  from  a  final  judg- 
ment and  an  order  refusing  a  new  trial,  after  sixty  days  from  the  entry  of  the 
order  for  a  new  trial,  the  appeal,  so  far  as  the  order  is  concerned,  will  on  mo- 
tion be  dismissed.    Lower  y.  KnoXt  10  Cal.  480. 

11.  An  appeal  from  an  order  denying  a  new  trial  must  be  taken  within  sixty 
days  aftt'r  the  order  is  made  and  entered  in  the  minutes  of  the  Court  Peck 
T.  Vandtnberg,  30  Cal.  11;  Peck  y.  Courtis,  31  Cal.  207. 

12.  A  party  should  appeal,  if  aggrieyed,  from  an  order  granting  a  new  trial 
dming  the  time  allowed  by  the  statute,  and  cannot,  after  taking  his  chances 
upon  a  second  trial,  rely  on  the  fact  as  error.    Brovm  y.  ToUes,  7  Cal.  308. 

13.  The  questions  discussed  in  the  opinion  as  to  the  time  within  which 
appeals  must  be  taken  from  yarious  orders.    Qray  y.  Palmer,  28  Gal.  416. 

14.  Where  the  notice  of  apj^al  from  an  order  oyerruling  a  motion  for  new 
trial  has  not  been  filed  witlun  sixty  days  from  the  entry  of  the  order,  the 
appeal  will  be  dismissed.    T(ywdy  y.  EUis,  22  Cal.  650.  .     .      .       ' 

15.  An  order  made  by  the  court  on  a  motion  is  a  final  adjudication  upon 
the  subject  matter,  unless  appealed  within  statutory  time;  nor  can  the  statu- 
tory time  fjr  appeal  be  extenaed  by  subsequent  renewal  of  the  motion,  eyen 
if  It  be  varied  m  its  terms,  provided  it  is  substantially  the  same  motion.  KiU- 
rtdge  t.  SUtxma,  23  Cal.  283. 

§  337.  Appeal  shall  be  made  by  fling  and  serving  notice 
thereop*^  <*) 

^ __,_       ___■_  — ' " — — • — * 

(a)  Statutxb  or  1866,  36. 

Sionoir  1.  Wbenjadgment  has  l)een  rendered  in  the  Court  of  a  Jnstlce  of  the  Peace,  In  a 
Ooonty  Court,  a  District  court,  or  the  Superior  Court  of  the  city  of  ^an  Francisco,  against 
uy  orguilMd  or  incorporated  city  or  town  in  this  State,  said  city  or  town,  or  oouLtv,:agalnBt 
vhich  tnch  Judgment  was  rendered  may  appeal  therefrom  to  any  Court  of  oompe'ent  Jiiri». 
diction,  by  flllng  a  notioe  of  appeal  with  the  said  Justice  of  the  Peace  or  clerk  of  either  of  the 
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The  appeal  shall  be  made  by  filing  with  the  Clerk  of  the 
Court,  with  whom  the  judgment  or  order  appealed  from  is 
entered,  a  notice  stating  the  appeal  from  the  same,  or  some 
specific  part  thereof,  and  serving  a  copy  of  the  notice  upon 
the  adverse  party  or  his  attorney. 

See  note.  No.  42,  postj  $  346.    Bancroft's  Forms,  484. 

1.  Where  the  object  of  a  notice  of  appeal  is  accomplished,  it  is  immatexial 
whether  the  notice  is  given  or  not.  McLeran  v.  Shartzer,  5  Cal.  70.  Where 
both  parties  appear,  no  notice  whatever  is  necessary  to  be  shown.  Id,  See 
post.  No.  10. 

2.  Notice  of  appeal — If  there  is  enough  in  the  notice  of  appeal  to  diov 
that  the  notice  and  order  contained  in  Ihe  transcript  are  the  same  intended  to 
be  appealed  from,  the  appeal  will  not  be  dismissed,  althou^  the  notice  may 
contain  mistakes  as  to  the  date  of  the  order  or  jnd^ent.  FlaUau  y.  LiibeGk^ 
24  Gal.  364.  The  place  for  assignment  of  error  is  m  the  statement,  and  not 
in  the  notice  of  appeal.    Bvmeti  y.  Pacheco,  27  Gal.  409. 

3.  When  a  notice  of  appecd  to  the  Supreme  Gourt  is  signed  by  an  attorney 
of  the  Gourt,  the  presumption  is  that  he  had  authority  to  take  such  action. 
Mcketaon  y.  C(mpUm,  23  Gali  636. 

4.  Bespondent  filed  a  notice  of  motion  to  dismiss  an  appeal  on  the  ground 
that  the  notice  of  appeal  was  filed  after  serYice,  and  afterwards  on  the  same 
day  made  a  motion  to  continue  the  cause  for  the  term.  Hddf  no  waiver  of 
insufficiency  of  the  notice  of  appeal.    James  v.  WlUianis,  Jan.  T.  1866. 

5.  A  notice  appealing  from  all  orders  made  by  a  Probate  Court  in  the  case 
on  a  certain  day,  is  sufficient  to  cover  any  appealable  order  made  on  that  day. 
Estate  ofFacheco,  29  Gal.  224. 

6.  Filing  notice  of  appeaL— The  filing  of  a  notice  of  appeal  must  precede 
or  be  cotemporaneous  with  the  service  of  a  copy  of  the  notice  on  the  adverse 
parfy.  JBunendeau  v.  Edmondsonj  24  Gal.  94;  ioston  v.  Eaynes,  31  Cal.  107; 
30  Cal.  527;  Foy  v.  Domec,  Oct.  T.  1867. 

7.  A  stipulation  that  no  execution  shall  issue  tmtil  the  determination  of  the 
appeal,  is  not  a  waiver  of  an  objection  that  the  notice  of  appeal  was  not  filed 
in  season.    MauJJUm  v.  Elmaker,  30  Gal.  527. 

8.  Where  a  notice  of  appeal  to  the  Supreme  Gourt  and  undertaking  were 
filed  in  the  clerk's  office  on  the  16th  day  of  December,  and  on  the  next  day  a 
copy  of  the  notice  was  served  on  the  respondent,  who,  within  five  days  alter 
fikng  the  undertaking,  excepted  to  the  sufficiency  of  the  sureties  to  the  under- 
taking: IMd,  that  the  respondent  was  not  iigured  by  the  failure  of  the  ap- 
pellant to  serve  a  copy  of  the  notice  of  appeal  on  uie  day  the  undertaking 
was  filed.     Mokdumne  UiU  Co.  v.  Woodbury,  10  Gal.  l85. 

9.  The  filing  of  a  notice  of  appeal  must  precede  the  filing  of  the  undertak- 
ing on  appeal.  Until  an  appeal  is  taken  there  is  nothing  to  give  effect  to  the 
undertaking.  Buchholder  v.  ByerSt  10  Gal.  481;  affirmed  in  l>ooling  v.  Moorti 
19  Gal.  81. 


OourtB  as  above  mentioned,  and  aervlDg  a  copy  thereof  on  the  oppoeite  tpirtjr  or  hie  •<*»• 
ney,  within  the  time  and  manner  provided  for  appeals  In  other  oaees:  and  said  appeile  elttn 
be  effeotual  for  atl  parposes.  Rnd  ahall  operate  a«  a  Bupereedeas  to  any  execution  thailuj 
been  or  may  be  lesued  on  eald  Judgment  without  the  filing  of  a  bt^nd  or  Uie  peymeDt  or 
costs  to  the  Juatioe  or  other  Courts  oy  the  said  city,  or  town,  or  county  so  appeaunc. 

Bar.  3.  The  mayor,  attorney,  or  chief  officer  of  any  city,  or  district  attorney  or  ue  piMl' 
dent  of  the  board  of  supervisors  of  any  county,  shall  have  power  to  give  tjbe  notice  bccelB 
required  to  be  given,  and  to  perfect  suoh  appeal  on  behalf  of  their  respective  oozpantfioai 
or  counties. 

( h )  SxATUTBS  1861,  p.  689,  chap.  639. 

Sao.  8.  No  appeal  shall  be  dismissed  for  insufficiency  of  the  notice  of  wpesl  or  und«<^ 
tng  thereon;  provided,  that  a  good  and  sufficient  undertaking,  approved  by  a  Judge  of  w 
Supreme  Court,  be  filed  In  the  Supreme  Court  before  the  hearing  upon  motion  to  dismUB 
the  appeal,  and  upon  the  payment  of  such  reasonable  onst  as  the  Court  may  adjodgB:  pr^* 
▼idea,  that  the  respondent  shall  not  be  delayed,  bat  may  move  when  the  cause  is  regniarif 
ealled  for  the  disposition  or  dismissal  of  the  same,  if  suoh  undertaking  be  not  given. 
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IQ.  The  fHiDg  of  a  notice  of  appeal  in  the  Gonrt  below,  and  service  of  a 
copy  of  the  same  upon  the  opposite  party,  or  his  attorney,  is  indispensable 
in  order  to  enable  tne  appellate  Conrt  to  acquire  jurisdiction  of  the  cause. 
Bonds  T.  Hickman,  29  CaL  460. 

11.  When  the  record  shows  that  a  notice  of  appeal  was  served  on  the 
respondent's  attorney  t^e  same  day  that  it  was  filed  by  the  clerk,  and  the 
indoisement  of  the  filing  precedes  the  indorsement  of  admission  of  service, 
the  inference  is  that  the  filing  preceded  the  service.  Wright  v.  liosSj  26 
Csl.  262. 

12.  If  the  notice  of  appeal  is  served  on  respondents*  attorney,  and  immedi- 
ately afterwards  fled  by  the  derk,  the  service  and  filing  will  be  regarded  as 
one  act.    IcL 

13.  WheD  the  record  shows  that  the  notice  of  appeal  was  filed  and  served 
on  the  same  day,  and  the  indorsements  indicate  that  the  notice  was  fir^t  filed 
and  then  served,  it  is  doubtful  whether  affidavits  can  be  received  to  show  that 
the  service  preceded  the  filing.    Id, 

14.  Affidavits  will  not  be  received  in  the  Supreme  Court  to  show  that  a 
notice  of  appeal  was  filed  on  a  different  day  from  that  stated  in  the  record. 
BosUm  V.  Ilaynes,  31  Cal.  107. 

15.  If  an  undertaking  on  appeal  is  filed  before  the  notice  of  appeal  is  filed 
and  served,  the  appeal  will  be  dismissed  on  motion.  Carpentier  v.  iVUliamson, 
24  CaL  609. 

16.  An  appeal  is  made  by  filing  and  serving  the  notice  of  appeal.  Both 
requisites  must  exist  to  complete  the  appeal.  A  failure  to  notify  the  adverse 
party  is  fatal.     Wkipley  v.  Mills,  9  Cal.  641. 

17.  To  constitute  an  appeal  there  are  three  things  necessary:  first,  filing  the 
notice;  second,  service  of  the  same;  and  third,  filing  the  undertaking.  AH  of 
^eae  steps  must  be  taken  within  the  times  limited  by  the  statute.  If  not  so 
taken,  there  is  no  appeal  perfected,  and  this  Court  has  no  jurisdiction  of  the 
case.    Hayings  v.  Halleck  et  cU,,  10  Cal.  31. 

1&  An  appeal  will  be  dismissed  where  the  notice  of  appeal  has  been  filed 
ten  days  after  it  was  served.    James  v.  Williams,  Jan.  T.  1866. 

19.  The  filio)!:  of  a  notice  of  appeal  must  precede  the  service.  Lynch,  ad- 
vwiistrator,  y.Durm,  Jan.  T.  1868. 

20.  Serving  notice  of  appeal— Service  of  a  notice  of  appeal  upon  the 
oppodte  attorney  is  always  sufficient.    Covlter  v  Stark,  7  Cal.  244. 

21.  An  appeal  will  be  dismissed  on  motion,  if  a  copv  of  the  notice  of  appeal 
18  served  on  the  opposite  party  before  the  day  on  which  the  original  is  filed  in 
the  clerk's  office.    Buffemdeau  v.  Edmondson,  24  Cal.  94. 

22.  Unless  it  affirmatively  appear  in  the  record  that  a  copy  of  the  notice  of 
appeal  is  served  on  the  adverse  party,  or  his  attorney,  the  Supreme  Court 
cannot  take  jurisdiction  of  the  case,    HUdreth  v.  Owindon,  10  Cal.  490. 

23.  A  copy  of  the  notice  of  appeal  filed  must  be  served  on  the  opposite  party 
before  or  at  the  time  of  filing  the  undertaking.  The  third  section  of  the  act  of 
1861,  entitled  "  an  act  to  regulate  appeals  in  this  State,"  was  intended  to  re- 
lieTe  appellant  firom  defects  of  form  and  deficiencies  in  substance  apparent  on 
the  face  of  notices  of  appeal.    Buffendeau  v.  Edmondson,  24  Cal.  94. 

24.  When  the  notice  of  appeal  has  been  properly  served,  whether  by  personal 
or  sahstituted  service,  the  appellant,  upon  the  hearing  of  the  respondent's 
motion  to  dismiss  the  appeal  on  the  ground  that  there  is  no  proof  of  service, 
or  that  the  proof  is  defective,  may  move  for  leave  to  supply  the  omitted  proof. 
Upon  leave  being  granted,  the  appellant  may  file  in  the  Court  below  the 
requisite  affidavit,  or  official  certificate  of  service,  and  a  certified  copy  thereof 
maj  be  annexed  to  the  record  in  this  Court  This  proof  may  be  made  and  the 
certified  copy  procured  before  the  hearing  of  the  respondent's  motion,  when 
there  is  sufficient  time  after  the  defect  is  discovered.     Moore  v.  Besse,  April  T. 

im. 

25.  Proof  of  oervice  of  notioe. — Service  of  a  notice  of  appeal  may  be 
proved  by  the  affidavit  of  a  third  person.    Id. 

26.  An  acknowledgnnent  of  service,  indorsed  on  a  notice  of  appeal,  as  fol- 
lows :  "  due  service  of  a  copy  of  the  within  notice  is  hereby  accepted  to  have 
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been  made  this  twentieth  day  of  Febraary,  1863,"  is  no  waiver  of  an  objecdn 
that  service  upon  the  day  mentioned  is  too  late.    Towdy  t.  JSUts,  22  Oal.  650. 

27.  An  affidavit  of  service  of  a  notice  of  appeal  on  the  respondent's  attorney, 
if  it  does  not  show  a  personal  service,  mnst  state  that  the  notice  was  left  in  n 
office  with  his  olwk,  or  with  a  person  having  charge  thereof,  or  that  no  person 
was  in  the  office,  and  that  the  notice  was  left  there  in  a  oonspicuoos  place,  be- 
tween the  hours  of  eight  in  the  morning  and  six  in  the  afternoon.  DoU  v.  Smifti 
32  Gal.  475. 

'  §  388.  ^  The  appeUant  shall  vriihin  tmenty  days  prepare  stale^ 
mentf  subject  to  amendment  and  settlement. 

When  the  party  who  has  the  right  to  appeal  wishes  a 
statement  of  the  case  to  be  annexed  to  the  record  of  the 
judgment  or  order,  he  shall,  within  twenty  days  after  the  en- 
try of  such  judgment  or  order,  prepare  such  statement,  which 
shall  state  specifically  the  particular  errors  or  grounds  upon 
which  he  intends  to  rely  on  the  appeal,  and  shall  contain  so 
much  of  the  evidence  as  may  be  necessary  to  explain  the 
particular  errors  or  grounds  specified,  and  no  more,  and  shall 
serve  a  copy  thereof  upon  the  adverse  party.  The  respond- 
ent may,  within  five  days  thereafter,  prepare  amendments  to 
the  statement,  and  serve  a  copy  on  the  appellant.  The  state- 
ment and  amendments  which  may  be  served  shall  be  pre- 
sented to  the  Judge  who  tried  or  heard  the  case,  upon  notice 
of  two  days  to  the  respondent,  and  a  true  statement  shall 
thereupon  be  settled  by  such  Judge.  If  no  amendments  are 
served,  the  statement  may  be  presented  to  the  Judge  for 
settlement  without  any  notice  to  the  respondent. 

^Amended  statute,  1863,  644. 

1.  Statement  must  be  filed  within  twenty  daya — Where  a  statement,  to 
be  used  on  appeal,  is  not  filed  within  twenty  days  after  judgment,  it  cannot  be 
regarded,  and  the  case  will  be  determined  on  the  judgment  roll  alone.  36h 
C(mber  v.  Chamberlainy  8  Cal.  ^22;  Tafferty  v.  Brovonlec,  11  Id.  132 ;  Eeikn  t, 
StansHmrg,  12  Id.  412;  Mclntyrev.  WUlis,  Jan.  T.  1862. 

2.  MoviDg  for  a  new  trial  does  not  of  itself  operate  to  extend  the  time  for 
filing  a  statement  on  appeal  from  the  judgment.  And  where  a  jndgmeat  was 
rendered  July  27th,  1859,  and  motion  for  new  trial  overruled  October  22d.  1859, 
a  statement  on  appeal  served  November  10th,  1839,  was  not  in  time.  Mahoneif 
V.  CaperUm,  15  Ual.  313. 

3.  If  the  party  who  appeals  from  a  judgment  does  not  file  and  serve  a 
statement  on  appeal  witMn  twenty  days  from  the  entry  of  the  iudgment^  his 
right  to  make  a  statement  is  waived.  Ryan  v.  Dougherty,  30  Gal.  218;  Birptr 
V.  Jfinor,  27  Cal.  109. 

4.  Time  to  file  may  be  enlarged.— See  post,  $  340. 

6.  Rules  to  be  observed  In  the  preparation  of  a  statement  on  ap- 
peal.— As  will  be  seen  by  referring  to  tiie  amendment  indicated  of  1864,  it  is 
not  necessary  in  all  cases  to  bring  up  the  entire  judgment  roll.  In  this  case, 
the  original  pleadings  and  summons  might  have  been  omitted,  as  no  questioa 
arises  on  them.    The  amended  complaint  and  answer  thereto  fonned  tb« 


r 
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tried.    It  is  siijfflcient,  when  the  style  of  the  ootirt  and  title  of  the 

is  given  in  the  first  paper,  to  afterward  give  the  name  of  the  doeoment, 

mA.  at  the  head  aay,  "  title  of  cause;"  and  where  a  paper  is  vended  or  ac- 

..kiiewledged,  to  saj  ''duly  verified,"  or  "  duly  aclmoineaged."    The  date  of 

fte  paper,  date  of  filing,  date  of  service,  etc. — ^the  rest  may  with  advanage 

'te  smutted.    Marriner  v.  Smith,  27  Cal.  654. 

6u  Bat  the  taranscript  should  always  contain  enough  of  the  record  of  the 

Oonit  below  to  fully  present  the  question,  and  show  the  materiality  of  the 

relied  on  to  reverse  the  judgment  or  order;  and  generally,  whenever  a 

I  ykading  or  other  paper  has  been  necessarily  used  on  the  hearing  of  the  Court 

;  telow,  a  copy  of  the  pleading  or  an  agreed  statement  of  the  contents  of  so 

janeh,  at  least,  as  is  relevant  to  the  point  in  issue,  should  be  famished  in  the 

Iniecript.     McQuade  v.  Whaley,  29  Gal.  614. 

7.  The  statement  on  appeal  would  contain  only  such  orders  and  rulings  as 
flie  appeUant  desires  to  have  reviewed,  and  the  facts  necessary  to  explain  the 
action  of  the  Court  below  thereon.    Harper  v.  Minor,  27  Cal.  107. 

8.  Pleadings^ — ^Attorneys  ma^  agree  as  to  the  contents  of  the  pleadings, 
and  introduce  into  the  transcript  such  agreement,  instead  of  printing  me 
tttire  pleadings.  [This  course  should  be  pursued  in  all  oases  where  no  point 
limade  on  them.]    McQuade  v.  Whatey,  29  CaL  612. 

9.  Statement  to  review  qnestions  of  law  arising  during  the  trial — 
An  appeUant  idio  does  not  wish  to  raise  any  question  in  the  appellate  Court 
as  to  the  sufiSciency  of  the  evidence,  may  nave  questions  of  law  arising  in 
Hie  progress  of  the  trial  reviewed  by  making  a  statement  of  such  ruling,  with 
nmeient  evidence  to  show  their  materiality,  or  may  embody  them  in  a  bill  of 
fSDeptions,  and  in  this  way  have  them  reviewed  on  appeal  from  the  judgment. 
Barper  v.  Minor,  27  Cal.  109. 

10.  Where  there  is  no  controversy  as  to  any  material  fact,  and  the  action  of 
8i6  Court  below  is  sought  to  be  reviewed  on  questions  of  law  alone,  a  state- 
Bient  on  appeal  is  not  only  a  proper  method,  but  is  often  the  most  convenient, 
apeditious  and  economical  mode  of  bringixu;  the  alleged  errors  before  the 
moeme  Court.     TrtadweU  v.  Davis,  April  T.  1868. 

11.  Statement. — ^When  an  appeal  is  taken  from  an  order  made  upon 
cflier  evidence,  either  alone  or  in  connection  with  affidavits,  much  of  it  often 
aoBsists  of  documents  not  filed,  judgment  rolls  and  files  in  other  cases,  which 
m  not  and  cannot  be  made  a  part  of  the  files  in  the  case  heard.  Questicms 
of  admissibility  of  evidence,  etc.,  may  arise.  A  convenient  way  of  making 
•0  much  of  these  as  is  necessary,  to  present  the  legal  points  contested  a  part  of 
the  record,  is  by  statement,  and  that  method  is  accordingly  adopted,  and  no 
oiheris  provided.  Baggin  v.  Clark,  28  Cal.  162.  See  also  Abbfftty.  Douglass, 
18  CaL  &9;  HrdUm  v.  Reed,  26  Id.  479;  Harper  v.  Minor,  27  Id.  107,  for  the 
lessons  for  adopting  this  mode  of  making  statements.  Wether^  v.  Davis, 
Oct.  T.  1867. 

12.  Statement  intermediate  orders. — ^If  the  appellant  desire  to  have 
any  intennediate  orders,  not  forming  a  part  of  the  judgm(?nt  roU,  reviewed 
on  an  appeal  l^om  a  judgment,  he  must  bring  them  into  the  record 
1^  means  of  a  statement,  together  with  such  facts  forming  the  basis  of 
the  orders  as  are  necessary  to  explain  the  action  of  the  Court  &low.  Harper 
V.  Jftnor,  27  Cal.  109. 

13.  When  a  notice  of  motion  to  dismiss  a  complaint  on  specified  grounds  is 
men,  to  obtain  a  review  of  the  order  made  on  the  motion,  tli^  record  must 
disclose  the  papers  read  or  the  evidence  offered  in  their  suppm.  Freeborn  db 
Ooodvein  v.  (Jfcwer,  10  CaL  337. 

14.  When  the  transcript  consists  of  the  pleadings,  several  affidavits,  and 
memoranda  of  exceptions  taken  in  the  progress  of  a  cause,  and  signed  by  the 
'udge,  stating  that  certain  motions  were  made  on  the  one  side  upon  affidavits, 
and  resisted  on  the  other,  together  with  the  rulings  of  the  Court  and  the 
txoeptions  of  counsel,  but  containing  nothing  which  identifies  the  affidavits 
In  tiie  transcript  as  those  upon  which  the  motions  were  made,  or  which  ena- 

i  liieB  this  Court  to  determine  the  correctness  of  the  rulings  below.    Hdd,  that 
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the  orders  cannot  be  brought  np  for  review  on  appeal  from  a  final  judgment  la 
this  way.    Stone  t.  Stane,  17  Gal.  513. 

15.  A  regular  statement  must  in  snch  case  be  prepared  according  to  tht 
statate,  embracing  so  much  of  the  affidavits  or  eyidence  upon  which  the  rsl- 
ings  were  had  as  to  explain  and  point  the  exceptions  taken;  and  the  memo- 
randa of  exceptions  signed  bjr  the  Judge  in  the  progress  of  the  cause  9am 
onljr  to  secure  accuracy  in  the  statement.    Id, 

16.  Specification  of  grounds  of  enor. — If  on  appeal  from  an  ordert  mada 
after  judgment,  the  statement  contains  facts  outside  ue  record  and  affidariti, 
it  should  specify  the  grounds  upon  which  appellant  wiU  rely.  L^lmgwtU  ?. 
OHffing,  29  Gal.  192. 

17.  In  an  appeal  from  an  order,  made  after  final  judgment,  if  appellant  maka 
a  statement,  and  relies  upon  it  in  the  appellate  Gourt,  the  statement  must  con- 
tain the  grounds  upon  which  appellant  intends  to  rely  on  appeal,  or  it  will  be 
disregarded.    Saggin  v.  Clark,  28  Gal.  162. 

18.  A  statement  on  appeal  must  specify  the  grounds  on  which  the  appellaat 
relies.  The  questions  of  law  and  facts  raised  must  be  distinctly  set  forth,  accoB- 
panied  with  only  so  much  of  the  evidence  as  may  be  necessary  to  show  their 
pertinency  and  materiality.    Barrett  v.  ThoJabury  15  Gal.  354. 

19.  Where  a  statement  on  appeal  contains  no  specification  of  grounds  explain- 
ing the  several  points  of  objection  set  forth  in  a  general  way  in  the  nonce  of 
motion,  the  defect  is  not  cured  by  the  assignments  in  the  exceptions  takoi  to 
the  findings.    Harper,  CKlmvn%  v.  Minor ,  Oct  T.  1865. 

20.  Settlement  of  etatementi — ^The  place  to  object  to  immaterial  matter  in 
a  statement  is  where  it  is  made  up  and  settled.  If  immaterial  matter  is  intro- 
duced, and  that  fact  Is  made  to  appear  in  the  records,  the  party  insisting  on  ill 
introduction  will  be  taxed  with  the  costs  of  the  immaterial  matter.  JTimtefi  v. 
SempUy  31  Gal.  657. 

21.  Wlien  a  settlement  is  waived. — If  a  statement  on  appeal  ia  served 
and  filed  within  the  time  required  by  the  three  hundred  and  thirty-ei^th 
section  of  the  Practice  Act,  unless  the  respondent  within  five  days  therniter 
prepares  and  serves  amendments,  he  is  deemed  to  have  agreed  to  the  state- 
ment, and  no  settlement  thereof  or  certificate  of  the  Judge  is  neoeeaaiy. 
Connor  v.  Morris,  23  Gal.  447. 

22.  TVhen  no  statement  is  required  on  appeal — ^It  is  only  where  an  a|h 
pealable  order  is  made  upon  affidavits,  and  an  appeal  is  taken  directly  from 
such  order,  that  a  statement  is  not  required.  But  even  then  there  must  be 
some  certificate  of  the  Judge  or  clerk  specifying  the  affidavits  used.  SUim  v. 
Stone,  17  Gal.  513. 

23.  No  statement  of  the  grounds  of  ajmeal  is  required,  on  appeal  tram 
judgment.    Solomon  v.  Reese,  Oct.  T.  1867. 

24.  In  an  apj>eal  taken  from  an  order  made  after  the  final  judgment,  iqpos 
affidavits  filea,  it  is  not  necessary  to  make  a  statement,  nor  is  it  neceooary  to 
specify  the  grounds  upon  which  the  appelhoit  will  rely  for  a  reversal  of  ths 
order.    Hoggin  y.  Clark,  28  Gal.  162. 

25.  If  there  is  no  statement  on  appeal,  no  speoifioation  of  etrora  is  it* 
quired.    Burnett  y,  Pacheoo,  27  Gal.  409. 

26.  Statement  on  appeal  from  probate  oonrta — Section  three  hundred 
and  thirty-eigl^t  of  the  Practice  Act,  prescribing  what  statements  on  appeal 
shall  contain,  applies  to  statements  made  on  appeal  from  the  Probate  Courts. 
EstaU  of  Boyd,  25  Gal.  512. 

27 .  If  a  statement  on  appeal  from  the  Probate  Gourt  does  not  state  specifioaHy 
the  particular  errors  or  grounds  upon  which  the  appellant  intends  to  rely,  and 
the  appeal  rests  on  the  statement  alone,  the  appeal  wiU  be  dismissed  on  mo- 
tion of  the  respondent.    Id, 

28.  Statement  filed  on  motion  for  a  new  trial  may  he  used  oa 
appeal  from  the  Judgment— See  ante,  $  193,  Ko.  222. 
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89.  Statement  on  appeal — ^If  there  is  nothing  in  the  statement  showing 
fhst  it  is  a  statement  on  motion  for  a  new  trial,  and  the  statement  declares 
that  the  motion  for  a  new  trial  was  oyerruled,  it  will  be  regarded  as  a  state- 
ment on  appeal.    Hagar  r,  LuoaSt  29  Cal.  309. 

30.  [See  ftizther  concerning  the  rules  relating  to  the  preparation  of  state- 
nenis,  onder  $  196.  Also  examine  the  notes  under  $$  193  and  246,  as  to  the 
remedial  powers  of  the  Supreme  Court,  and  the  decisions  bearing  upon  the 
nhject  of  new  trials,  remedies,  etc.  See  also  the  rules  of  the  Supreme  Court, 
snd  the  decisions  thereunder  to  be  found  in  the  appendix.] 

§  339.  ^Omission  to  make  statement  or  amendment  according 
to  preceding  section  shall  be  a  waiver  thereof. 

If  the  party  shall  omit  to  make  a  statement  within  the  time 
above  limited,  he  shall  be  deemed  to  have  waived  his  right 
thereto ;  and  when  a  statement  is  made,  and  the  parties  shall 
omit  within  the  several  times  above  limited,  the  one  party  to 
propose  amendments,  the  other  to  notify  an  appearance  be- 
fore the  Judge,  they  shall  respectively  be  deemed,  the  former 
to  have  agreed  to  the  statement  as  prepared,  and  the  latter 
to  have  agreed  to  the  amendments  as  proposed,  but  the  Jadge 
who  heard  the  cause  shall,  notwithstanding  such  omission  or 
implied  agreement,  have  power  to  correct  any  misstatement 
of  facts  or  of  his  rulings  which  such  statement  may  contain. 

^Amended  Statutes  1866,  303 ;  1863,  644. 

1.  If  a  statement  is  served  and  filed  within  the  time  required  by  the  three 
bmdred  and  thirty-eighth  section  of  the  Praetice  Act,  unless  the  respondent, 
wifiiin  five  days  thereafter,  prepares  and  serves  amendments,  he  is  deemed  to 
bave  agreed  to  the  statement ;  and  no  settlement  thereof  or  certifioate  of  the 
Jiidge  IS  necessary.     Conner  y.  Morris,  23  Cal.  447. 

1  If  the  statement  on  appeal  from  a  judgment  is  not  served  on  the  respon- 
dent's attorney  until  more  than  twenty  days  after  the  rendition  of  judgment, 
ind  no  extension  of  time  is  obtained,  a  statement  is  waived,  and  the  appel- 
late Court  cannot  review  any  alleged  errors  except  such  as  appear  in  the  judg- 
Bwnt  roll.    Kavanagh  v.  Mans,  28  Cal.  261. 

3.  If  no  amendments  to  a  statement  on  appeal  are  served  on  the  appellant, 
it  may  be  settled  b^  the  Judge  without  notice  to  the  respondent,  but  it  should 
be  «tfhen,ticat6d  either  by  the  certificate  of  the  Judge  or  by  the  stipulation  of 
flbe  parties.    Id. 

4.  If  a  statement  on  appeal  is  not  filed  and  served  in  time,  the  opposite  party 
does  not  waive  the  default  by  not  returning  to  appellants'  attorney  the  copy  of 
tiie  statement  served  on  him.    Bryan  v.  Maume  etai.,2S  GaL  238. 

5.  If  the  party  who  appeals  firom  a  judgment  does  not  file  and  serve  a  state- 
nent  on  appeal  within  twenty  days  from  the  date  of  the  judgment,  his  right  to 
uake  a  atatement  is  waived.    Harper  v.  Minor,  27  Cal.  108. 

§  340.  Time  for  preparing  statement  or  amendment  may  be 
f^filarged. 

The  several  periods  of  time  above  limited  may  be  enlarged, 
upon  good  cause  shown  by  the  Judge  before  whom  the  caase 
was  tried. 
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1.  If  the  api>enant  allow  the  twenty  days  to  expire  after  taking  the  appeal 
without  framing  a  case,  he  waives  his  right  to  have  a  ease  stated  ;  and  a  soW* 
queot  order  of  the  Court,  made  without  notice  to  the  respondent,  allovh^ 
further  time  to  make  up  the  statement,  is  a  nullity.    Leach  v.  AOa>^  2  CaL  95. 

2.  The  Court  may  extend  the  time  for  filing  a  statement  on  appeal ;  hat 
moving  for  a  new  trial  will  not  ext<»nd  the  time.  Mahoney  v.  Oaperfon,  15  CiL 
313;  see  harper  V.  if tnor,  27  Id.  108;  JBryan  v.  Jfoume,  28  Id.  238  ;  and(338t 
nok  Nos.  1-3. 

3.  Time  may  be  extended  tbirty  days^  without  the  consent  of  adTon 
party.    Bryan  v.  ifavme,  28  Cal.  238. 

4.  If  the  appellant  obtains  an  order  extending  the  time  to  make  a  stateneot 
on  appeal  more  than  thirty  days  beyond  the  time  allowed  by  law,  tiie  oppoeito 
party  does  not  consent  to  such  order  by  not  making  any  objection  thereto.   K 

6.  An  order  extending  the  time  for  appellant  to  file  a  statement  on  appal 
more  than  thirty  days  beyond  the  twenty  days  allowed  by  law,  is  good  for  the 
thirty  days  without  the  consent  of  the  other  party.    M. 

§  841.  Authentication  of  statement. 

The  statement,  when  settled  by  the  Judge,  shall  be  signed 
by  him,  with  his  certificate  that  the  same  has  been  al- 
lowed and  is  correct ;  when  the  statement  is  agreed  upon  hj 
the  parties,  they  or  their  attorneys  shall  sign  the  same  with 
their  certificate  that  it  has  been  agreed  upon  by  them,  and 
is  correct.  In  either  case,  when  settled  or  agreed  upon,  il 
shall  be  filed  with  the  Clerk. 

8ee  $  195,  ante,  Nos.  77-99,  *' Anthentication  of  Statement.'* 

1.  Settlentient  and  autlieiitioatioa  of  statemeiit.~The  statate  does  not 
xequire  the  board  of  equalization  to  take  down  or  preserve  the  evidence  takea 
before  them,  nor  does  it  make  any  provision  for  settling  a  statement  of  a  txi«I 
before  them,  or  a  bill  of  exceptions  taken  during  its  progreas;  but  doohHes 
some  mode  might  be  adopted  to  authenticate  the  evidence  when  required  oo 
iippeaL     Central  Pacifie  tSaiiroad  Co,  v.  Pfooer  Couniv,  32  Gal.  582. 

2.  If  a  statement  on  app^  is  served  and  filed  within  the  time  leqmied  hj 
the  three  hundred  and  uiirty-eighth  section  of  the  Practice  Act,  unless  tiM 
respondent  within  five  days  thereafter  prepares  and  serves  amendments,  1m  is 
deemed  to  have  agreed  to  the  statement,  and  no  statement  thereof  or  certifi- 
cate of  the  Judge  is  necessary.    Connor  v.  Morris,  23  Cal.  417. 

3.  If  a  statement  in  the  transcript  is  not  authenticated,  and  the  appelbiit 
afterwards  brings  up  a  certified  but  d^eetive  statement,  he  will  not  be  aUoved 
to  use  the  second  statement  in  connection  with^ortions  of  the  first  as  thfi 
statement  in  the  case.     MfnbaU  v.  Semple,  31  GalT  657. 

4.  Certiilcate  of  the  Judge  or  attorneys.— The  statement  of  fttcts  shooU 
be  signed  in  all  cases  by  the  Judges,  except  when  agreed  to  by  the  parties  or 
their  attorneys.    Hurl^  v.  Young,  4  Cal.  284. 

5.  An  appeal  can  be  heard  upon  a  bill  of  exceptions  taken  at  the  trial,  if 
signed  by  tne  Judge.    Johnson  v.  Sepulveda,  5  Cal.  149. 

6.  A  Judge  can  revoke  his  oertificate  to  a  settied  statement  on  appeal,  d1I^ 
ing  the  term  at  which  the  judgment  was  rendered;  but  after  the  term  baa 
expired  it  cannot  be  done.    Granger  A  Driard  v.  Cheualiert  9  Cal.  351. 

7.  A  statement  on  appeal  is  si:dncient,  when  the  Judge  certifies  that  it  is 
substantially  correct.  It  is  not  necessary  that  the  testimony  should  besti^ 
in  the  precise  words  of  each  witness.     BaUersby  v.  AbboU,  9  Cal.  565. 

8.  It  is  no  objection  that  the  statement  does  not  aiBnnatively  ahow  tfaattta 
settlement  was  upon  proper  notice,  or  in  the  presence  of  both  parties.  lo 
the  absence  of  evidence  to  the  contrary,  the  presumption  of  law  is  in  £k^^ 
of  the  regularity  of  all  official  acts.    Id. 
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9.  Nor  do  affidftTitB  used  on  motion  to  open  the  judgment  fonn  any  part  of 
tiie  zeeord,  where  there  is  no  certificate  of  the  Judge  or  clerk,  or  an  admis- 
fion  of  ooTinBel  that  they  were  naed  for  that  purpose.  Bitter  v.  Mason,  11 
Gal.  214. 

10.  A  statement,  which  was  filed  in  the  Court  below,  on  motion  for  a  new 
trial,  and  is  neither  agreed  to  b^  counsel  nor  settled  by  the  Judge  trying  Hie 
case,  ha^  not  sufficient  authentication  to  constitute  any  portion  of  the  record 
whidi  this  Court  can  notice.    Doyle  y.  SeavxUlj  12  CaL  425. 

11.  And  a  certificate  of  the  Judge  who  tried  the  cause,  made  eight  years 
after  fhe  trial,  that  he  beliered  the  exceptions  taken  were  correctly  noted  in 
fhe  clerk's  minutes  of  the  testimony,  cannot  supply  the  place  of  a  bill  of 
exceptions.    Castro  y.  ArmesH,  14  Cal.  38. 

12.  A  statement  on  appeal,  certified  by  the  Judge  to  be  correct  according 
to  his  recollection,  is  not  sufficient.     Van  PeU  v.  LUUer,  14  Cal.  194. 

13.  Where  documents  and  depositions  are  read  or  referred  to,  on  the  ar^- 
meats  of  a  motion  for  a  new  trial  in  the  Court  below,  and  are  not  embodied 
in  the  statement,  it  will  be  sufficient  for  the  Judge  to  sidd,  upon  renderins  his 
dedaion,  a  certificate  of  the  matters  thus  read  or  referred  to.  This  certificate 
will  be  sufficient  identification  of  the  documents  and  depositions  used;  and  a 
eopy  of  them,  together  with  the  statement  and  jud^ent  roll,  will  constitute 
the  only  record  necessary  in  the  Supreme  Court.  Lowks  y.  Edmovvdaon,  18 
Cal.  203L 

§  342.  ^Statement  shall  be  armexed  to  judgment  roll  or  order 
appealed  from. 

A  copy  of  the  statement  shall  be  annexed  to  a  copy  of  so 
much  of  the  judgment  roll  as  shall  be  included  in  the  tran- 
script on  appeal,  if  the  appeal  be  from  a  judgment ;  if  the 
appeal  be  from  an  order,  to  a  copy  of  such  order. 

lAmended  statute  1864,  247. 

§  343.  ^Appeal  from  an  order  made  upon  affidavit. 

The  provisions  of  the  last  five  preceding  sections  shall  not 
apply  to  appeals  taken  from  an  order  made  upon  affidavit 
£led,  but  such  affidavits  shall  be  annexed  to  the  order  in  the 
place  of  the  statement  mentioned  in  those  sections. 

^Amended  statute  1864,  91. 

1.  It  is  only  where  an  appealable  order  is  made  upon  affidavits  and  an 
ippealifl  taken  directly  from  such  order,  that  a  statement*  is  not  required. 
Bat  even  then,  there  must  be  some  certificate  of  the  Judge  or  derk  specifying 
the  affidavits  used.    Stone  v.  Stone,  17  Cal.  613. 

2.  In  an  appeal  taken  from  an  order,  made  after  final  judgment,  upo^  affi- 
davits filed,  it  is  not  necesscury  to  make  a  statement,  nor  is  it  necessary  to 
tgeeafy  the  grounds  upon  which  the  appellant  wiU  rely  for  a  reyereal  of  the 
order.    Hoggin  v.  Clarky  28  Cal.  162. 

3.  In  an  appeal  from  an  order  made  after  final  judgment,  if  appellant 
makes  a  statement  and  relies  upon  it  in  the  appellate  Court,  the  statement 
must  contain  the  grounds  upon  which  the  appellant  intends  to  rely  on  appeal, 
or  it  will  be  diareKarded.    Id, 

^  4.  Affidavits  filed  by  a  defendant  in  opposition  to  an  application  for  an  in- 
junction made  upon  the  complaint  alone,  are  part  of  the  record,  and  upon 
Appeal  from  the  order  may  be  considered,  although  not  embraced  in  the  state- 
ment.   GagHardo  v.  Crippen  ei  al.,  22  Cal.  362. 
6.  On  an  appeal  from  an  order  made  on  affidavits  filed,  no  statement  is 
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necessary.  The  affidavits  mnst  be  annexed  to  the  order  in  place  of  a  state- 
ment, and  the  certificate  of  the  clerk  should  specify  the  affidaTits  used,  and, 
to  enable  him  to  do  so,  he  shonld  at  the  time  mark  them  as  filed  on  the 
motion.    Paine  y.  lAnhUl  at  ai,,  10  Gal.  370. 

§  344.  On  appeal  from  a  judgmerU  the  Court  may  review 
iniennediate  order. 

Upon  an  appeal  from  a  judgment,  the  Court  may  review 
any  intermediate  order  involving  the  merits,  and  necessarily 
affecting  the  judgment. 

1.  Section  three  hundred  and  forty-fonr  of  the  Practice  Act,  relating  to  a 
reyiew  of  intermediate  orders  upon  an  appeal  from  a  final  judgment,  i^tes 
to  such  intermediate  orders  only  as  are  m  themselves  non-appealable.  Hikm 
V.  Feck,  30  CaL  280. 

2.  Interlooutozy  orders  made  in  the  progress  of  a  trial  will  not  be  reyieved 
in  the  appellate  Court,  unless  they  are  embodied  in  a  statement  or  bill  of 
exception:*.    Abbott  v.  Douglass,  28  Gal.  295. 

3.  On  an  appeal  from  a  final  judgment,  the  Court  cannot  review  an  order 
refusing  to  dissolye  an  attachment.    AUender  y.  FrUts  e<  a/.,  24  Gal.  447. 

4.  The  District  Court  cannot  review  an  order  granting  a  nonsuit  upon  a 
motion  to  set  aside  the  nonsuit     Levy  v.  Oetteson,  27  Gal.  <>86. 

5.  An  order  denying  a  motion  to  re-tax  costs  should  be  reviewed  by  an 
appeal  from  the  judigment,  and  annexing  a  statement  to  the  judgment  rolL  H* 

§  345.  Bemedial  powers  of  the  AppeUate  GowrU 

Upon  an  appeal  from  a  judgment  or  order,  the  Appellate 
Court  may  reverse,  affirm  or  modify  the  judgment  or  order 
appealed  from,  in  the  respect  mentioned  in  the  notice  of  ap- 
peal, and  as  to  any  or  all  of  the  parties ;  and  may  set  aside  or 
confirm,  or  modify  any  or  all  of  the  proceedings  subsequent  to 
or  dependent  upon  such  judgment  or  order,  and  may,  if  ne- 
cessary or  proper,  order  a  new  trial.  When  the  judgment 
or  order  is  reversed  or  modified,  the  Appellate  Court  may 
make  complete  restitution  of  all  property  and  rights  lost  bj 
the  erroneous  judgment  or  order  ;  and  when  it  appears  to  the 
Appellate  Court  that  the  appeal  was  made  for  delay,  it  may 
add  to  the  costs  such  damages  as  may  be  just. 

See  N.  Y.  Code,  §  330. 

1.  Wlian  the  judgment  will  be  affirmed.— T<r  disturb  a  judgment  of  a 
Gourt  of  original  jurisdiction,  it  is  not  sui&cient  that  error  maj  have  intervened, 
but  it  must  be  aflSrmatively  shown  by  the  record.  WhUe  v.  Abernxxthy,  3  Gil. 
426. 

2.  Errors  which  are  immaterial,  and  do  not  affect  the  substantial  rigbti  of  ft* 
parties,  are  unavailing  on  appeal,  even  when  the  subject  of  the  ezceptios ; 
much  less  so  when  they  are  permitted  without  objection.  Poioe  ▼.  O'lVeof,  VL 
Gal.  483. 

3.  An  order  by  the  Gourt  below,  granting  a  new  trial,  will  not  be  distorbed 
where  the  statement  on  appeal  consists  of  a  mere  ouUine  of  the  evidence,  with- 
out any  rulings  and  instructions  of  the  Gourt— the  statement  not  purporting  to 
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giTe  all  the  testimony,  aad  that  given  not  being  so  clearly  in  fayor  of  the  verdict 
If  to  justify  any  interference  wiSi  the  order.    £oucA»  v.  JSdmondaon,  18  Gal.  203. 

i,  A  Conrt  of  review  will  not  reverse  the  judgment  of  an  inferior  tribunal  for 
errors  committed  In  excluding  evidence  if  the  evidence  excluded  is  contained  in 
ftp  record,  and  it  appears  that  the  party  complaining  would  not  have  been  ea- 
iUed  to  recover  if  the  evidence  had  all  been  admitted.  Suaana  Martineg  De 
Jferiev.  H.  Matheuis  et  al.,  26  Gal.  455. 

Sl  a  judgment  will  not  be  reversed  because  of  the  admission  of  irrelevant 
tesdoony,  where  no  substantial  right  of  the  party  was  prejudiced  thereby. 
Smy  V.  Ewris,  30  Gal.  425. 

6.  A  judgment  will  not  be  reversed  on  account  of  error  in  admitting  improper 
avidenoe  upon  ^  point  immaterial  to  the  decision.    JSidd  v.  Jbepfe,  22  Gal.  255. 

7.  When  a  judgment  is  correct  by  the  record,  it  will  be  affirmed  without 
reference  to  the  grounds  upon  which  it  was  rendered  by  the  Gourt  below.    Id. 

8.  Where,  on  appeal  from  an  order  granting  a  new  trial,  the^  record  shows 
ftat  the  motion  was  made  upon  several  grounds,  without  showincupon  whioh 
of  them  the  action  of  the  Gourt  below  was  based,  the  order  wm  not  be  re- 
vised if  it  WM  within  the  discretion  of  the  Gonrt  to  make  it  upon  any  of  the 
grounds  stated.    OuUahan  v.  Siarbuck,  21  GaJ.  413. 

9.  When  the  case  made  by  plaintiff's  proof  differs  from  the  averments  of 
the  complaint,  and  defendant  makes  n  o  objection  to  the  introduction  of  the 
eridenee  on  tills  ground,  the  Supreme  Gourt  will  not  reverse  the  judgment  on 
account  of  the  variance.     MdrshaU  v.  Ferguson  23  Gal.  65. 

10.  U  the  decision  of  the  Gourt  below  was  correct  when  it  was  made,  the 
BDpdOate  Gonrt  will  not  reverse  the  judgment  by  reason  of  any  matter  of  fact 
vmeh  was  not  shown  or  offered  in  the  Court  below.  Wallace  v.  Eldredge,  27 
Cal.  (No.  2)  498. 

11.  A  judgment  will  not  be  reversed  because  an  error  has  intervened  in  the 
wane  of  a  trial,  which  does  not  prejudice  <he  defendant's  cause.  Boyce  v. 
Ca&[crma  Stage  Co,,  25  Gal.  473. 

l3.  A  judgment  will  not  be  reversed  for  an  error  favorable  to  the  appellant. 
Trafemson  v.  Farrott,  32  Gal.  102. 

13.  Where  an  action  is  commenced  against  a  person  alleged  to  be  the  owner 
of  real  estate,  and  the  real  estate,  to  recover  judgment  for  taxes  assessed  on 
the  same,  and  the  Gourt  finds  as  a  lact  that  the  person  sued  is  not  the  owner 
of  the  real  estate,  and  renders  judgment  in  his  favor,  but  against  tiie  real 
estate,  and  an  appeal  is  taken  bv  the  person  made  defendant  from  the  judg- 
ment in  hU  £avor,  bnt  not  from  the  jud^ent  against  the  real  estate,  he  can- 
not assign  as  error  any  proceedings  which  affect  the  real  estate,  and  as  the 
JDdgment  does  not  injunoosly  affect  him,  it  will  be  affirmed.  People  v.  WUson, 
26  &1. 127. 

14.  Where  the  findings  in  a  case  tried  by  the  Gourt  do  not  contain  all  the 
hetB  necessary  to  be  proved  in  order  to  be  entitied  the  prevailing  party  to  a 
judgment,  it  will  not  be  reversed  on  appeal,  unless  the  Gourt  below  has,  a^r 
the  defect  has  been  pointed  out,  failed  or  refused  to  make  the  required  find- 
ing, aad  an  exception  has  been  taken  thereto.  Lyons  v.  Ldmback,  29  GaL 
139. 

15.  If  the  complaint  on  an  official  bond  avers  the  due  execution  of  the 
lame  by  both  principal  and  sureties,  and  the  answer  takes  issue  on  the  aver- 
ment, verdict  and  judgment  are  for  plaintiff,  the  judgment  will  not  be  dis- 
tubed  on  appeal  upon  the  judgment  roU  on  the  ground  that  what  purports  to 
he  a  copy  of  the  bond  annexed  to  the  complaint  does  not  contain  the  signa- 
tare  of  Uie  principal.     Mendodmo  CourUv  v.  Morris,  32  GaL  145. 

16.  A  judgment  will  not  be  reversed  on  account  of  error  in  the  record  if 
the  appellant  can  gain  nothing  by  a  new  trial.  Xarco  v.  Oasaneuava,  30  Gal. 
560. 

17.  If  the  Gonrt  below  finds  damages  in  an  action  to  recover  lands,  but 
gives  judgment  for  possession  only,  and  the  appellate  Gourt  determines  that 
the  flndii^  is  not  sustained  b)r  the  evidence,  the  judgment,  on  an  appeal  by 
both  parties,  wiU  be  affirmed,  if  the  plaintiff  releases  his  oUam  for  daniages. 
C(tfp0i<ier  T.  Gardiner,  29  Gal.  160. 


§  845]  APPEALS  IN  GIYIL  ACXIQHS,  41^ 

18.  Wlien  judgment  will  be  revened,  generally.— If  iUegid  testiiBon 
is  admitted  by  the  Court  below,  and  the  appellate  Court  cannot  detennmf 
whether  the  finding  of  the  Court  below  was  based  on  this  or  other  testimoii 
in  the  case»  the  Judgment  will  be  reversed.    Boffy,  Duane,  27  CaL  568. 

19.  If  the  plaintiff  admits  on  the  pleadings  that  he  never  had  cause  of  a^ 
tion  against  the  defendant,  the  Supreme  Court  will  reverse  a  judgment  in  la$ 
favor,  and  may  either  order  a  judgment  in  defendant's  &vor  la  the  Comtl)^ 
low,  or  may  remand  the  cause  for  further  proceedings.  Mviford  v.  EshMf, 
32  Cal.  131. 

20.  A  judgment  on  a  complaint  that  does  not  state  facts  sufficient  to  waA 
tttte  a  CKUse  of  action  cannot  be  sustained.    Bcaron  t.  Frmk,  30  Cal  iSi. 

21.  Although  the  statute  does  not  require  the  assessed  value  of  property  to 
be  alleged  in  the  complaint  in  an  action  to  recover  taxes,  yet  if  it  is  alle«( 
and  the  record  shows  that  a  judgment  was  rendered  for  a{  greater  term  Wi 
ttie  total  amount  of  county  and  State  taxes  authorized  to  be  levied  b;  Uw,  tltf 
judgment  will  be  reversed.    Peo^  v.  Hastings^  26  CaL  668. 

22.  "Wliere  a  demurrer  is  filed  to  the  defendant's  answer,  it  is  inegvhv 
for  plaintiff  to  take  judgment  before  some  disposition  is  made  of  Ihe  ^ 
murrer.  And  where  the  record  on  appeal  discloses  this  state  of  fiMta,  ui 
nothing  more  from  which  an  abandonment  of  the  demurrer  can  be  infeneA 
the  ju^;ment  will  be  reversed.  Euae  t.  Mocrtj  20  Cal.  116;  BeMna,  Admri^ 
Iratar,  v.  Clmenis,  21  CaL  426. 

23.  "Wlien  a  if^jdgment  by  defiault  will  be  reversed  on  appeaL  See  ok, 
§  150,  Nos.  43-i9. 

24.  Judgment  will  not  be  rerened  on  account  of  variance  betwMt 

pleadings  and  proof.    See  anie,  $  71. 

25.  Judgment  where  one  of  aeyeral  parties  s^ppeaL — Where  'fiolj  ob| 
of  several  defendants,  against  whom  a  judgment  has  been  rendered,  appssk 
%o  the  Supreme  Court,  uie  appellate  Court,  if  it  reverse  the  indgmeaj  on 
reverse  or  modify  it  as  to  any  or  all  of  the  parties  defendant  Where,  in  am 
case,  the  error  assigned  onl^  affects  the  party  appealing,  the  Court  will  mK 
presume  error  as  to  the  parties  not  appealing,  and  will  reverse  the  indgnieflt 
only  as  to  the  party  appealing.    Bickdkm  v.  Rkhardaon,  26,  CaL  152. 

26.  Where  there  are  seveial  parties  defendant,  and  some  appeal,  sad  bm 
the  judgment  against  themselves  the  judgment  as  to  appellants  may,  snd  w 
pn  motion  be  reversed  without  affecting  the  judgment  <>cp^^"«^  the  other  ^ 
fendants,  who  are  not  parties  to  the  appeal.  Jdxntum  v.  jBciyKe,  OctSi 
1867. 


27.  On  reversing  judgment  the  supreme  court  may  render  a 
judgment — The  Court,  on  reversing  a  judgment,  can  render  such  judgmflt 
AS  the  Court  below  should  have  done.  Oakn  v.  KevUie,  2  Cal.  SI ;  JhdZemflS  ^| 
Keuoen,  Id.  248.  ^^! 

28.  When  the  Court  below  has  wrongfully  ref^ised  to  dissolve  an  atlM» 
ment  improperly  issued,  the  Supreme  Court  will  order  it  dissolved,  «*»' 
if  the  final  judgment  is  affirmed  on  a  review  of  the  case.  Orisicoidr.Skaif^ 
2  Cal.  17. 

29.  Instead  of  remanding  a  cause  for  a  new  trial,  where  the  indflment 
low  is  erroneous,  this  Court  will  so  modify  it  as  finally  to  settle  the  eoi 
versy,  when  the  rights  of  the  parties  appear  from  the  records  to  be  fina^y 
certained.    Persae  v.  Cofe,  1  Cal.  369. 

30.  After  a  judgment  has  been  rendered  by  the  Supreme  Court,  s 
modification  of  such  judgment  should  not  be  made  upon  a  peUlkm  for  s 
healing— 'the  rehearing  should  first  be  granted.      Clark  t.  Baurtau,  U ' 
634. 

30.  Judgment  directed  in  the  court  below^— The  Court  ^l^V^ 
refuse  to  give  effect  to  the  judgment  of  this  Court;  and  a  judgment  esteied 
the  Clerk,  in  such  case,  is  just  as  bindiug  as  if  entered  in  the  Soprens 
itself.    McMUUin  v.  Richards,  12  Cal.  467. 

3L  It  is  not  the  practice  of  this  Court  to  dhreot  the  entry  of  a  jodgmoit  io 
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OhH  Mow»  in  aotiooa  al  law,  exoept  where  the  faeto  have  been  foand  by  tilM 
l^wlge  who  tried  the  caase,  or  by  the  special  verdict  of  a  jury,  or  where,  from 
fte  character  of  an  action  or  pleadings,  one  of  the  party  is  entitled  to  jndg- 
WBt  without  proof.    BagUy  v.  Salon,  10  Cal.  126. 

33.  The  Gonrt  below  allowed  to  enter  judgment  for  plaintiir,  on  the  return  of 
Ibe  ease,  for  the  amount  of  the  verdict,  if  plamtiff  ao  desires;  otherwise,  to  re-try 
the  cause.    Radff  v.  Cynthia,  18  Gal.  669. 

33.  The  law  regards  the  substance  more  than  the  form,  and  where  the  pro- 
ceeding, though  in  form  a  case  of  contempt,  is  in  substance  a  private  right,  the 
ippeUate  Court  will  compel  the  Court  below  to  issue  aa  attachment  to  punish 
a  eontempt    Merced  Co.  v.  Fremontj  7  Gal.  130. 

34.  Where  the  Court  below  granted  a  nonsuit — the  case  being  submitted  on 
eomplaint  on  an  undertaking  and  answer— the  Supreme  Court,  while  reversing 
the  judgment  below,  refused  to  enter  judgment  for  plaintiff,  although  the  aop 
8wer  presented  no  defense,  holding,  that  as  there  was  no  trial  below,  the  Court 
eoald  not  know  what  course  defendants  would  have  taken,  by  amendments  or 
•tberwise,  by  way  of  defense  to  the  action.    McMillan  v.  Dana,  18  Cal.  339. 

35.  Case  remanded,  with  directions  to  add  to  the  judgment  already  had  in 
^  Court  below  for  plaintiff  for  the  land,  the  yearly  rent  as  found  by  the 
JBiy.    Bay  v.  Pope,  18  Gal.  694. 

&,  Case  where  Supreme  Court,  after  reversing  judgment  b^  default  because 
file  complaint  contained  several  items,  some  of  which  were  illeeal,  remanded 
the  cause  with  liberty  to  defendant  to  set  up  d^ense.  Peotdo  v.  Hager,  19 
Gai.468. 

37.  If  an  attorney  stipulates,  under  a  mistake  of  fact,  that  a  notice  of  ap- 
peal has  been  filed,  when  no  notice  has  been  filed,  the  Court  below,  upon  a 
moper  ap]^cation,  may  relieve  him  from  it,  but  the  Supreme  Court  cannot. 
MaSdsY.  PRekman,  29  CaL  460. 

38.  The  appellate  Court  may  add  to  the  judgment  of  reversal  direetiona 
flutt  the  cause  be  tried  de  novo,  or  that  a  particular  issue  be  tried,  leaving  all 
the  Qther  facts  fonnd  by  the  Court,  remaining  aa  facts  in  the  case,  or  that  the 
Covt  enter  a  judgment  upon  certain  specified  fects  in  the  case.  Argenti  v. 
at^of  San  FraruXsco,  30  Cal.  458. 

&.  If  the  judgment  is  erroneous,  and  the  findings  of  fact  are  such  as  to 
enable  the  Supreme  Court  to  determine  what  kind  of  a  judgment  should  have 
been  rendered,  it  will  direct  the  Court  below  to  render  the  proper  judgment. 
Lm  v.  SharUer,  31  Cal.  488. 

40.  Judgment  reversed,  with  leave  to  plaintiff  to  amend  his  oomplaint,  or 
be  may  be  advised.    Marrirur  v.  Smilh,  27  Cal.  654, 

41.  When  new  trial  wiU  be  ovdered.-^When  it  is  ai^>arent  that,  in 
sue  a  new  tnai  should  be  granted,  the  verdict  of  the  jury  must  be  in  favor  of 
Am  piaiutiff,  the  judgment  of  the  Court  below,  in  favor  of  the  plaintiff,  will 
jutbe  disturbed.     Tohier  v.  FaJbom,  1  Cal.  207. 

i2.  Where,  on  appeal,  the  compladnt  is  so  radically  defective  as  not  to  au- 
fiioriae  the  judgment  of  the  Court  below,  a  new  trial  may  be  granted,  with 
fesTe  to  the  plamtiff  to  amend  his  complaint,  on  sudi  terms  as  the  Court 
below  may  deem  just    Sterimg  v.  Hanaon,  1  CaL  478. 

43.  When  it  is  manifest,  from  the  testiniony  stated  in  the  record,  that  the 
^Krdiot  of  the  jury  must  have  been  given  under  a  state  of  great  excitement, 
lamnting  a  fur  and  just  trial,  and  the  Court  below  has  refused  a  new  trial, 
ibis  Coort  will  reverse  the  judgment,  and  order  a  new  trial.  2'he  Peopk  v. 
JttMfa,  10  Gal.  196. 

41  When  the  oomplaint,  evidence  as  admitted,  the  verdict,  and  judgment 
are  in  harmony,  but  the  jud^ent  ia  erroneous,  by  reason  of  a  wrong  oo&« 
■truotion  given  to  the  description  of  land  in  a  deed  in  evidence,  tiie  Supreme 
Gmirt  cannot  modify  the  judgment,  but  will  refuse  it  and  grant  a  new  trial. 
Biekg  V.  CoUman  et  al.,  25  Gal.  122. 

45.  Where  a  lessor  sues  to  enjoin  the  lessee  from  taking  the  bricks  from 
and  desbroying  a  brick  building  erected  by  the  lessee  on  the  lot  leased,  the 
tenant  clahning  the  right  to  remove  the  building  under  the  terms  of  the  lease, 
ttd  daims  damages  in  the  sum  of  $1,000^  and  tiie  answer  makes  no  denial  of 
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tbe  damages,  and  no  proof  thereof  is  offered,  and  the  Court,  alter  heariBs, 
grants  the  injunction  bat  refuses  a  judgment  for  damages:  Edd,  that  altiioo^ 
plaintiff  makes  a  cross  appeal  from  the  refusal  to  allow  nis  damages  as  daimM, 
yet  as  defendant  may  have  been  taken  by  suxprise,  this  Court  will  remand  llw 
case  for  trial  de  novo  upon  the  question  of  daznages,  with  priyilege  of  amendiqg 
the  pleadings  so  as  fairly  to  present  the  issue  on  this  point.  Jun^enrnmr. 
Bavee,  19  Cal.  355.    See  furttier,  ante,  $  193,  No.  165. 

46.  Dlamiflsal  of  appeal— See  §  346,  note  No.  42. 

46.  BnroTB,  when  may  be  presented  for  Hie  flzst  time  in  tlie  emiieint 
oourt. — If  the  complaint  does  not  show  a  good  cause  of  action,  the  jadgmeot 
will  be  reversed,  though  no  objection  be  taken  below.  Buasdl  y.  Jbri,  2 
Cal.  86;  Gregory  v.  Ford,  14  Cti.  138;  Barron  y.  Frink,  30  Cal.  486;  ITtmmd- 
maam  y.  Danosj  April  T.  1868. 

47.  An  objection  to  the  complaint  that  defeats  only  plaintiff's  present  right  to 
recover  must  be  made  in  the  Court  of  original  jurisdictioa  during  the  term  at 
which  the  judgment  is  rendered.  But  when  tiie  defects  are  of  such  a  Beriov 
diaracter  as  to  show  that  plaintiff  could  not  at  any  time  obtain  aov  judguMmi 
upon  the  cause  of  action  alleged,  then  the  objection  may  be  made  for  the  fint 
time  in  the  appellate  Court.    Hentsdi  v.  Porter,  10  Cal.  555. 

48.  Where  a  bill  in  equity  shows  on  its  face  that  plaintiff  is  not  entitled  to 
relief,  the  defect  may  be  taken  advantage  of  in  the  appellate  Court,  even  thongk 
no  demurrer  be  filed.     White  v.  FraU,  13  CaL  521. 

49.  Where  objections  to  evidence,  though  not  made  in  the  Court  below,  cooM 
not  be  under  any  circumstances  there  obviated,  such  objection  may  be  taken  for 
the  first  time  in  the  Supreme  Court :  as,  for  example,  objections  to  tbe  sd^ 
stantial  cause  of  action,  not  to  its  tecnnical  form  of  statement,  and  to  the  juit- 
diction  of  tbe  Court  below,  may  be  presented  to  the  Supreme  Court  for  the  flnt 
time,  or  may  be  considered  by  the  Court,  whether  its  attention  be  directed  to 
them  or  not.    MoU  v.  Smiih,  16  Cal.  533. 

50.  Error8»  wblcli  cannot  be  preaented  for  the  fixvt  time  in  the  tn- 
preme  courtL— An  objection  to  Uie  misjoinder  of  the  defendant  Smds  v. 
Pfeiffer,  10  Cal.  258. 

51.  That  certain  parties  could  not  intervene.  McKentyy,  Oladwhui  Hogg  i 
Co.,  10  Cal.  227. 

52.  That  a  supplemental  complaint  should  have  been  filed.  Van  Mam  ▼. 
Johnson,  15  Cal.  308. 

53.  Objection  to  tbe  form  of  a  complaint  or  answer.  Svtler  y.  Cbe,  6  GiL 
415  ;  Duff  v.  Fisher,  15  Id.  375. 

54.  That  one  of  two  counts  in  a  complaint  in  an  equitable  action  should 
be  tried  by  a  jury.    Baker  v.  Joseph,  16  Cal.  173. 

55.  An  objection  to  an  order  overruling  a  motion  to  set  aside  the  juc 
and  quash  the  execution  not  excepted  to.    Smith  v.  OurHs,  7  Cal.  584. 

66.  An  objection  to  the  form  of  a  verdict    Douglass  y.  Sirrft,  9  Cid.  562. 

67.  An  objection  to  evidence.    Potter  v.  Kamey,  8  CaL  6/4.  Bee  post, 
Na78. 

58.  An  objection  that  an  account  presented  to  the  supervisors  of  a  eoimtvir 
not  **  authenticated,"  as  required  by  the  statute  (Acts  1857,  167).    BmdaMf^ 
Yvba  Coimty,  14  Cal.  219. 

69.  Grounds  for  a  nonsuit  which  were  not  taken  in  the  Court  below, 
y.  Joseph,  16  Cal.  173. 

60.  An  objection  that  the  finding  is  qualified  by  the  words  ''as  to  pliiatil^l 
Parke,''  and  that  the  &ctB  showmg  this  relation  to  him  ought  to  have  beea^ 
found,  should  have  been  taken  below.    Parke  v.  Hinds,  14  Cm.  415. 

61.  The  question  of  tbe  Statute  of  Limitations  cannot  be  raised  on  spp^lf 
unless  presented  in  some  form  on  the  trial  below,  even  though  it  be  plesded. 
McDonald  A  Blacktnim  v.  Bear  Biver  A  Auburn  WaUr  A  liming  Co^  13  Gdi 
220. 

62.  That  interest  was  hnproperly  allowed.     TThii^  v.  dark,  17  CaL  197. 

63.  A  mistake  in  tbe  taxation  of  costs.    Guy  v.  Frunktiny  5  CaL  416. 

64.  That  a  stipulation  filed  in  tiie  Court  below  was  disregarded.  Clarhr* 
Forshay,  3  Cal.  290. 
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€5.  Error  in  a  decree  wbicb  could  have  been  corrected  in  the  Court  below. 
PkOan  y.  BuU,  15  Gal.  90. 

66.  Objectione  to  the  yeriflcation  of  a  complaint  that  it  was  not  authenticated 
by  the  seal  of  the  notary ;  that  there  was  no  venue  to  the  affidavit ;  that  there 
VIS  no  evidence  that  the  officer  was  a  notary  public,  etc.,  should  be  taken  in  the 
Court  below,  and  cannot  be  raised  for  the  first  time  in  tiiis  Court.  KxiMaind  v. 
Stdgwiek,  17  Cal.  123. 

67.  If  the  plaintiff  on  the  trial  treats  an  allegation  of  the  complaint  as  denied 
in  the  answer,  and  introduces  evideuce  to  prove  it,  he  will  not  be  permitted, 
after  &e  issue  is  found  against  him,  to  raise  the  point  for  the  first  time  in  the 
Sopreme  Court  that  such  allegation  is  not  denied.  BaoomUai  v.  JBene,  32  Cal. 
460. 

68.  If  a  complaint  contains  more  than  one  count,  and  one  of  the  counts  does 
not  state  a  cause  of' action,  the  answer  need  not  deny  the  allegations  of  such 
eoQDt,  and  objections  may  be  made  to  it  for  the  first  time  in  the  Supreme  Court 
Hagbea  V.  ifoore,  29  Cal.  437. 

69.  When  parol  testimony  to  vary  the  terms  of  a  written  agreement  is  offered 
sad  received  in  the  Court  below,  without  objection,  the  objection  cannot  be 
nised  in  the  Supreme  Court  that  the  testimony  was  inadmissible.  Tsbbs  v. 
Wfaiherwax,  23  Cal.  58  ;  Douglass  v.  Kroft,  9  Cal.  562 ;  People  v.  Olem,  10 
Ori.  32 ;  Payne  v.  Treadvodl,  16  Cal.  247. 

70.  In  a  civil  action,  a  party  cannot  raise  tiie  objection  for  the  first  time  in 
the  Supreme  Court  that  the  jury  before  which  the  cause  was  tried  in  the 
Gout  below  was  not  duly  selected  and  summoned  as  required  by  law.  To 
enable  a  party  to  avail  mmself  of  such  objection,  it  must  be  made  in  the 
Court  below.     Spencer  v.  Doane,  23  Cal.  418. 

71.^  A  fact  not  directly  averred  in  the  complaint,  but  which,  in  the  pleadings 
and  in  the  findings  of  the  Court,  is  incidentally  recognized  and  treated  as 
tme  and  not  in  controversy,  cannot  be  questioned  for  the  first  time  in  ihe 
appellate  Court  on  objection  to  tiie  complaint.    People  v.  Jones,  20  Cal.  50. 

72.  The  respondent  may  insist,  in  the  appellate  Court,  upon  a  point  prop- 
erly presented,  although  it  is  not  urged  in  a  trial.    Kidd  v.  Teeple,  22  Cal.  255. 

73.  An  objection  to  an  answer  because  it  does  not  state  the  parti(tular  facts 
and  drcumstancee  constituting  the  alleged  fraud,  cannot  be  raised  for  the 
fint  time  in  the  appellate  Court.    King  v.  Davis,  Oct.  T.  1867. 

74.  Objections  to  evidence  will  not  be  noticed  in  the  Supreme  Court,  unless 
taken  in  the  Court  below  in  the  first  instance,  if  they  be  of  a  character  which 
va^i  there  have  been  obviated  by  the  production  of  other  evidence  or  the 
release  of  the  interest  of  witnesses,  or  an  amendment  to  the  pleadings,  or  in 
ainr  other  way.    MoU  v.  Smith,  16  Cal.  535. 

i5.  Where  the  error  of  a  decree  is  apparent  by  reference  to  the  bill  and 
decree,  the  party  aggrieved  may  assign  the  error,  though  no  demurrer  be 
interposed.    Gregory  v.  Fbrd,  14  Cal.  138. 

76.  Errora  must  be  raised  in  the  Court  belov^r. — ^Errors  cannot  be 
rdied  on  in  an  appellate  Court  which  are  not  taken  advantage  of  and  raised 
in  the  Court  below.     Morgan  v.  Eugg,  5  Cal.  409. 

^  77.  The  Supreme  Court  will  consider  only  errors  of  law,  to  which  excep- 
hong  have  been  regularly  taken.  McCartney  v.  Fits  Henry,  16  Cal.  184;  Collier 
T.  Corfteft,  15  Id.  183. 

78.  ObjectionB  to  the  introduction  of  evidence  confined  in  the  appellate 
Comt  to  the  grounds  taken  below.  Natoma  WaJler  A  Mining  Co.  v.  tflarkin, 
14  Cal.  544;  Salar  v.  Joseph,  16  Id.  173. 

79.  Review  of  evidence  on  appeal  from  judgment. — On  appeal  from 
a  jndgment,  the  Supreme  Court  will  look  at  the  evidence  so  far  only  as  to  see 
the  relevancy  of  the  exceptions  taken  during  the  trial.  Carpeniier  v.  WUHam- 
Kn  el  oi.,  25  Cal.  159.    See  ante,  $  193,  notes  No.  112-122. 

80.  On  an  appeal  from  a  judgment,  errors  in  the  ruUngs  of  the  Court  below, 
m  the  proflpress  of  the  trial,  are  subject  to  review  when  the  exceptions  are  pre- 
aerred  by  bill  of  exceptions,  or  brought  up  in  a  statement  on  appeid.     Id, 

81.  findings  of  fiict  cannot  be  reviewed  by  the  appellate  Court  on  an  appeal 
^  a  judgment.    RacouUkU  v.  Bene,  32  Cal.  450 ;  People  v.  ParroU,  Jan.  T. 
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82.  The  Supreme  G<nurt  cannot  examine  the  eridenoe  for  Hie  pujMee  «f 
finding  a  fact.  To  do  so  would  be  the  exerdse  of  original  rather  than  Appel- 
late jnriBdiction.    EUis  y.  Jeans,  26  Cal.  275;  CarpenUery.  Oardmer,  29  Id.  160. 

83.  On  an  appeal  from  a  final  judgment,  the  Supreme  Court  will  not  review 
the  evidence  to  ascertain  whether  the  facts  found  hj  the  referee  are  sapnorM 
by  the  evidence.  The  evidence  will  not  be  reviewed  except  on  an  appeal  tnm 
an  order  denying  a  new  trial.    Id.    Hikn  v.  Feck,  30  Cai.  280. 

84.  On  an  ap^al  from  a  judgment,  the  appellate  Court  cannot  eoasider  the 
question  whether  the  hidings  of  fact  are  justified  by  the  evidenoe.  JPecpk  y. 
Mmard,  27  Cal.  474;  BunuU  v.  Pacheoo,  27  Id.  409. 

85.  On  an  appeal  from  a  judgment,  when  there  is  no  statement,  ikB  8a- 
preme  Court  vnll  only  consider  matter  appearing  in  the  judgEDent  roQ. 
Marper  v.  Miner,  27  Cal.  109. 

86.  If  there  is  no  statement  on  appeal,  no  spedfloation  of  earon  fa  re- 
quired.   Burnett  t.  Paoheco,  27  Cal.  409. 

87.  On  an  appeal  from  a  judgment,  if  no  errors  are  assigned  in  the  reeov^ 
the  appellate  Court  will  only  review  the  judgment  roll.  MiUard  t.  HathaiUHf 
0t  oZ.,  27  Cal.  137. 

88.  Presnmptionfl.— The  notices  and  affidavits  filed  on  an  application  to 
retax  costs,  were  not  embodied  in  a  bill  of  exceptions  or  stat^ent.  Mddt 
that  the  judgment  must  be  affirmed,  upon  the  presumption  that  the  Ck>urt  be- 
low decided  properly  upon  all  the  evidence  before  it.  OiUes  v.  Buckmgham, 
4  Cal.  286. 

89.  Error  will  not  be  presumed,  but  must  be  affirmatively  shown,  and  all 
intendments  are  in  favor  of  the  regularity  of  the  Court  below.  Jbrd  t.  Hot- 
ion,  &  Cal  819. 

90.  The  fact  of  the  appellants  having  objected,  in  the  Court  below,  to  the 
introduction  of  evidence  of  location  of  a  school  land  warranty  on  the  ground 
that  it  was  not  recorded  in  the  proper  office,  is  not  sufficient  to  justify  the  ap- 
pellate Court  in  presuming  that  such  was  the  case,  when  the  statement  en 
appeal  contains  no  evidence  of  the  fact.    Nims  v.  johnaon,  7  Cal.  110. 

91.  Where  the  evidence  is  not  set  out  in  a  statement  on  appeal,  this  Court 
will  presume  that  the  Court  below  had  good  reason  for  grantiii^  a  new  tzisL 
JHckinson  v.  Van  Horn,  9  Cal.  207. 

92.  Where  the  instruction  may  be  correct  under  any  state  of  facts,  then  the 
Supreme  Court  presumes  in  favor  of  the  judgment  below,  and  will  not  re- 
verse it  when  there  is  no  statement  of  facts  or  bill  of  exceptiona— because  the 
appellant  must  show  affirmative  error.    People  v.  Leviaon,  16  CaL  98. 

93.  Every  intendment  must  be  in  favor  of  a  decision  of  the  Court  below  ; 
and  a  cause  will  not  be  reversed  upon  an  error  of  law,  unless  it  appears  from 
the  statement  or  pleadings  in  (he  case  that  the  party  complaining  is  injured 
by  such  error.  Johnson  v.  Sepulveda,  5  Cal.  149;  OreweU  v.  BendiSr9ont  7  dd. 
2ik);  Ringgold  v.  Haven,  1  Cal.  108;  Crane  v.  Brannan^  3  Cal.  195. 

94.  Where  there  are  two  presumptions  equally  reasonable  arising  upon  the 
fiice  of  the  record,  this  Court  is  bound  to  adopt  that  which  will  maintain  tte 
judgment  of  the  Court  below.     Wkipley  v.  Flower,  6  Cal.  690. 

95.  Where  the  record  does  not  contain  the  instructions  of  the  Court  below, 
the  presumption  will  be  that  the  laws  applicable  to  the  facts  were  oorreody 
given  to  the  jury.    Aldrich  v.  Palmer  e<  ate.,  24  Cal.  515. 

96.  The  Supreme  Court  will  not  presume  error,  or  that  facts  exist  wliicli 
would  show  error.  If  the  Court  below  commits  error  in  its  finding  or  jidjg- 
ment,  that  error,  or  the  facte  necessary  to  establish  it,  must  be  shown  affiima- 
tively  "^  the  appellant     HerrUerv.  Porter,  23  Cal.  885. 

97.  The  general  rule  is,  that  if  error  intervenes,  the  jud^ent  must  be  r^ 
versed,  but  if,  during  the  subsequent  proceedings  of  the  tnal,  tbefonndatioD 
of  the  error  is  overthrown,  and  facts  ore  ^own  which  support  the  ruling  of 
the  Court,  the  error  is  cured.    People  v.  Anderson,  26  Cal.  130. 

98.  Error  will  not  be  presumed,  and  if  the  record  does  not  show  that  the 
Court  erred  in  striking  out  an  answer,  the  judgment  will  not  be  reveraed  on 
this  ground.    Dvmick  v.  Campbell,  31  Cal.  288. 

99.  The  appellate  Court  will  not  assume  that  the  Court  below  oommittfd 
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etror  nnless  the  record  shows  wherein,  and  one  who  alleges  error  must  rely 
on  the  record  to  disclose  it.     WcUdie  v.  Dolly  29  Cal.  655. 

100.  The  presumption  is,  that  all  the  facts  in  a  record,  bearing  on  the  points 
decided,  have  received  due  consideration  by  the  Supreme  Gotut,  whether  all 
or  a  part,  of  none  of  those  facts  are  mentioned  in  the  opinion.  Mvlford  v. 
SshidUk>,  32  Cal.  131. 

101.  When  there  are  both  issues  of  law  and  fact  joined  in  the  same  cause, 
and  tibe  cause  is  tried  on  the  issues  of  fact  and  a  judgment  rendered,  the  pre- 
sumption will  be  indulged,  on  appeal,  that  the  issue  of  the  law  had  been  first 
disposed  of.    Brooks  v.  DofuglasBj  32  Cal.  208. 

102.  The  Conrt  will  presume,  after  a  verdict,  that  facts  imperfectly  alleged 
m  a  complaint  have  been  proved,  but  it  will  not  presume  that  a  material  fact 
not  at  all  stated  has  been  proved.     Barron  v.  Frmk,  30  Cal.  486. 

103.  The  presumptions  of  law  are  all  in  favor  of  the  correctness  of  thd 
judgment  of  the  Court  below.  Error  will  not  be  presumed,  but  must  be 
shown  affirmatively.    Landers  v.  BoUUm,  26  Cal  403. 

105.  If  tiie  findings  are  defective,  the  presumption  is  that  the  facts  not 
found  were  proved,  unless  the  Court  below  is  requested  to  supply  the  defect, 
and  fails  or  refuses  to  do  so.    Lyons  v.  l^inibocA;,  29  Cal.  139. 

106..  Where  the  appellant  shows  error,  the  presumption  is  that  he  has  been 
prejudiced  by  it,  and  if  the  respondent  claims  that  he  has  not  been  so  prmu- 
diced,  it  is  incumbent  on  him  to  see  that  the  record  discloses  the  fact  that 
sudi  claim  is  well  founded.    Norwood  v.  Kenfieldf  30  Cal.  394. 

107.  "Wliat  win  not  be  ooiuddered  by  the  snpreme  ooort — On  appeal 
by  a  plaintiff  from  an  order  overruhng  a  motion  for  a  new  trial  made  by  mm 
on  the  ground  of  insufficiency  of  the  evidence  to  justify  the  verdict,  an  ex- 
ception taken  by  defendant  on  the  trial  to  the  competence  of  a  witness  who 
testiiled  for  plaintiff  will  not  be  considered.    Pierce  v.  Jackson,  21  Cal.  636. 

108.  The  Court  reftused  to  consider  an  assignment  of  error  made  by 
respondent  by. stipulation.    See  opinion.    Paul  v.  Magee,  18  CaL  698. 

109.  Questtons  not  directly  involved  upon  appeal,  and  those  which  are  xm- 
Moessary  to  a  judgment  of  affirmance  or  reversal,  will  not  be  considered. 
West  V.  SmUh,  5  Cal  96. 

110.  Points  not  made  in  the  Court  below,  nor  embraced  in  the  grounds 
upon  which  the  appeal  was  token,  will  not  be  considered  by  this  Court. 
Soddard  v.  TrtadweU,  29  Cal.  281. 

111.  The  Supreme  Court  will  not  investigate  and  decide  c|uestions  not  regu- 
laiiy  arising  in  the  due  course  of  litigation,  in  order  to  gratify  the  curiostiy  of 
eoojisel  or  parties  who  procure  them,  to  be  raised  against  themselves  by 
others  who  feel  no  interest  in  the  contest.    People  v.  PraU,  30  Cal.  223. 

112.  When  questions  are  not  presented  in  good  faith,  in  the  regular  course 
of  honest  litigation,  the  Supreme  Court  will  not  pass  upon  them.    Id. 

113.  Supreme  court  may  cunend  the  record,  or  modify  ti  judgment, 
wfaesL — A  mere  clerical  error  in  a  judgment,  not  affecting  the  appellant,  can  be 
eorrected,  and  is  not  ground  for  reversal.    Anderson  v.  Parker,  6  Cal.  197. 

114.  A  motion  to  amend  &e  judgment  of  the  Supreme  Court  must  be  made 
wfihin  the  ten  days  allowed  ibr  filing  a  petition  for  re-hearing.  Gray  v.  Gray, 
11  Cal.  341. 

115.  If  no  motion  be  made  in  the  Court  below  to  correct  a  clerical  error 
fisdoeed  by  the  pleadings,  the  error  will  be  corrected  in  the  Supreme  Court 
St  appeUant's  cost     Tryon  v.  SutUm,  13  Cal.  490;  15  Cal.  9. 

116.  Errors  in  dates,  in  copies  of  documents,  in  the  description  of  premises 
taken  for  conveyances,  and  we  like,  can  be  corrected  by  a  re-settlement;  and 
upon  proper  showing,  made  b'jfore  argument,  the  Supreme  Court  may  send 
the  record  back  to  the  Court  below  for  that  purpose.  So  where  the  errors  are 
admitted.    People  v.  RomerOj  18  Cal.  89. 

117.  Where,  on  appeal  from  an  order  granting  a  new  trial,  the  Supreme 
Court  affirmed  the  *' judgment**  below,  and  the  remittitur  was  issued;  and 
then,  at  a  subsequent  term,  the  respondent  moved  the  Court  to  amend  its 
judgment  by  making  it  read,  ''The  order  of  the  District  Court  granting  a 
new  trial  is  affirmed,"  instead  of  "  The  judgment  is  affirmed:"  Hdd,  that  the 
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motion  will  be  granted,  on  the  principle  that  courts  hare  &e  power  to  amend 
clerical  errors,  and  enter  a  jndCTient  nunc  pro  tunc  when  the  record  itself  dis- 
closes that  error,  even  though  me  term  has  elapsed.  Stoain  t.  Ka^gt,  19  Gd. 
ifif  ■ 

118.  The  appellate  Court  may  order  a  document  to  be  inserted  in  or  strik- 
en from  the  transcript,  in  order  to  perfect  it.  but  it  cannot  vary  or  ameod 
the  document  itself,    ^onda  y.  Hickmrm^  29  CaL  460. 

119.  The  Supreme  Court  has  no  authority  to  correct  the  records  inttifl 
lower  courts.  AppUcations  to  correct  errors  in  the  records  of  District  Courts 
if  anv  exist,  must  be  made  in  lower  courts.  Boston  v.  Haynes,  31  Cal.  107; 
Brooks  V.  Lubbock,  April  T.  1865. 

120.  Where  there  is  a  discrepancy  between  the  finding  of  facts  and  ibe 
judgment,  this  Court  ma^r,  on  appeal,  order  the  proper  modification  of  th« 
judgment;  but  where  the  judgment  is  in  harmony  with  the  pleadings  and  the 
finding  of  facts,  and  is  erroneous  by  reason  of  a  variance  between  the  find- 
ing and  the  proof,  this  Court  will  not  modify  the  judgment  to  suit  the  proof. 
Clark  V.  Ruber,  20  CaL  196. 

121.  When  a  demurrer  to  a  complaint  is  sustained  in  the  Court  below,  and 
plaintiff  declines  to  amend  and  appeals  from  the  judgment  and  the  order  En»- 
taining  the  demurrer,  the  Supreme  Court,  if  it  affirm  the  judgment,  eamiot 
grant  plaintiff  to  amend  his  complaint.    People  v.  Jackson  e<  ai.,  24  Cal.  690. 

122.  The  Supreme  Court  cannot  amend  a  complaint  so  as  to  make  it  cor- 
respond with  the  verdict.     Hooper  v.  WeUs,  Fargo  4^  Co.,  27  Cal.  311. 

123.  Where  the  appeal  is  only  from  an  order  denying  a  new  trial,  tiie 
appellate  Court  may,  if  the  case  requires  it,  go  back  to  the  complaint  and 
stnke  out  one  or  more  of  the  causes  of  action,  and  if  there  is  a  £^3od  count 
remaining,  and  the  fiin<Ungs  authorize  it,  modify  the  judgment.  ArgenH  t. 
CUy  of  San  Francisco,  30  Cal.  458.     [See  same  case,  32  Id.  414.] 

124.  £.  recovered  judgment  against  J.  and  L.  and  L.  for  possession  of  five 
hundred  acres  of  ]&nd,  and  five  thousand  dollars  damages.  The  Supreme 
Court  reversed  the  jud^ent,  because  the  damages  were  excessive,  and  be- 
cause E.  was  in  possession  of  one  hundred  and  eighty  acres  of  the  land  iHien 
suit  was  brought.  E.  offered  to  release  the  damages  and  the  one  hundred 
and  eighty  acres  from  the  operation  of  the  judgment  Held,  that  as  neither 
the  pleadings  nor  findings  of  fact  fixed  the  location  of  the  one  hundred  and 
eighty  acres,  the  Supreme  Court  could  not  modify  its  judgment.  JBIHs  v.  Jeans, 
26  Cal.  275. 

125.  Damages  and  costa-^Ten  per  cent,  damages  was  awarded  by  the 
Supreme  Court  where  the  appeal  was  for  delay.  SusseU  v.  WiUiams,  2  CaL 
158. 

126.  Where  the  respondents  obtained  a  judgment  on  the  twenty-third  of 
December,  1851,  and  the  appeal  bond  was  filed  on  the  twenty-fourth  of  De- 
cember, and  a  certificate  of  the  clerk  of  the  same  Court,  dated  Februaij  2d, 
1852,  l^at  no  transcript,  record,  or  other  papers  in  the  cause  had  been  filed, 
and  the  affidavit  of  respondents  produced  that  the  appeal  was  taken  for  de- 
lay, the  Court  ordered  the  appeal  to  be  dismissed,  witn  ten  per  cent,  damages 
and  costs.    Buckley  v.  SUbbxns,  2  CaL  149. 

127.  When  the  objection  to  the  judgment  was  entirely  unsupported,  the 
judgment  was  affirmed,  with  ten  per  cent,  damages.  Bdes  v.  KtsAer,  2  CaL 
355. 

128.  When  the  questions  raised  by  the  record,  on  appeal  in  this  Conrti 
have  been  repeatedly  settled  bv  this  Court,  or  are  decided  by  reference  to 
plain  elementary  principles  of  Law,  the  judgment  of  the  Court  below  will  be 
afiirmed,  with  damages.    Pinkham  v.  WempU,  12  Cal.  449. 

129.  Where  a  judgment  was  affirmed  in  part,  and  reversed  in  part,  the  re- 
spondent was  allowed  his  costs  in  Court  below,  but  was  required  to  pay  ftbe 
costs  of  the  appeal.    Cole  v.  SvoansUm,  1  Cal.  51. 

130.  Where  an  appellant  has  failed  to  file  a  transcript  of  the  record  show- 
ing that  the  appeal  had  been  perfected,  the  Court  ordered  it  dismissed,  witb 
ten  per  cent,  costs.    Pacheco  v.  Bernal,  2  CaL  160. 

131.  Fifteen  per  cent,  damages  awarded  in  DeWtUv,  P&rter,  13  CaL  171; 
twenty  per  cent,  in  Nvckerson  v.  CoiifomXa  Stage  Company,  10  Cal.  520. 
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132.  It  ig  no  proper  gromid  for  a  motion  to  dismisB  an  appeal  that  it  is  aham 
or  firivolous,  though  it  may  be  a  good  reason  for  a  speedy  submisaion  and 
decision  of  the  appeal.  Aji  appeu  is  a  matter  of  right,  and  that  right  cannot 
be  defeated  because  the  appeal  may  be  groundless.  The  remedy  of  the 
respondent  in  such  cases  is  by  an  award  of  damages  by  this  Court  under  seo- 
tiom  three  hundred  and  forty-five  of  the  Practice  Act.  Rickeiaon  y.  Compton, 
23  Gal.  649. 

133.  When  irreleyant  matter  to  any  considerable  extent  is  introduced  into 
&e  record  on  appeal,  the  Supreme  Court  will  visit  the  party  who  insisted  upon 
its  introduction  with  costs  of  that  portion  of  the  record,  whether  he  succeeds 
upon  the  merits  of  the  case  or  not.    Harper  v.  Mnor,  27  Cal.  109, 

134^  Defendants  below  and  appellants  here,  on  the  main  question,  to  wit: 
the  injnnction,  required  to  pay  costs  in  this  Court  on  both  appeals.  Jtmger" 
man  y.  Bot)ee,  19  Cal.  355. 

135.  Restltatlon  of  property  and  lights.— The  eighth  section  of  the  ao 
concerning  Courts  of  justice,  which  provides  that  when  a  "judgment  or  order 
is  reversed  or  modified,  this  Court  may  make  complete  restitution  of  all  prop- 
erty and  rights  lost  by  the  erroneous  judgment  or  order,''  does  not  cover  the 
case  of  a  judgment  for  the  recovery  of  money.  It  applies  only  to  those  cases 
where  the  judgment  operates  upon  specific  property  in  such  a  manner  that  its 
title  is  not  changed;  as,  by  directing  the  possession  of  real  estate,  or  the  deliv- 
ery of  documente,  or  of  particular  personal  property  in  the  hands  of  the 
diiendant^  and  the  like.    Farmer  v.  nogers,  10  Cal.  335. 

136.  The  three  hundred  and  forty-fifth  section  of  the  Practice  Act,  author- 
izing the  Supreme  Court,  on  the  reversal  or  modification  of  the  judgment  or 
order  below,  to  make  restitution  of  the  property  and  rights  lost  by  the  errone- 
ous judgment  or  order,  does  not  exclude  the  lower  Court  firom  exercising  the 
same  power.    Beynolds  v.  Harris,  14  Cal.  667. 

137.  Effects  of  reversal. — After  reversal  of  an  erroneous  judgment,  the 

?irtie8  in  the  Court  below  have  ^e  same  rights  which  they  originally  had. 
hdan  v.  Supervisors  of  San  Francisco,  9  Cal.  15. 

138.  Therefore,  when  a  final  judgment  or  demurrer  to  the  complaint  sus- 
taining the  demurrer  was  reversed,  the  plaintifif  had  the  right  to  amend,  on 
i^lication  to  the  Court  below.    Id. 

139.  A  judgment  *'  of  reversal  '*  in  the  Supreme  Court  is  not  necessarily  a 
bar  to  further  proceedings  in  the  action.  The  opinion  rendered  with  the  judg- 
ment is  advisory  to  the  Court  below,  and  after  the  reversal  of  an  erroneous 
judgment,  the  parties  have  the  same  rights  which  they  had  originally.  Steams 
y.  Agmrre,  7  Cal.  443. 

lid.  Wh<>re  a  judgment  is  rendered  in  this  Court  reversing  the  judgment  of 
the  Court  below,  and  remanding  the  case  for  fiirther  proceedings,  it  becomes 
the  law  of  the  case,  though  erroneous.  Qunitr  v.  Laffan,  7  Cal.  558;  Clary  y. 
Eoagland,  6  Cal.  685. 

141.  "Where  a  judgment  is  rendered,  and  an  appeal  taken  to  this  Court,  the 
Court  below  loses  control  over  the  judgment,  and  an  order  amending  the 
judgment  is  erroneous.  Bryan  v.  Berry,  8  CaL  130.  See  further.  arUe,  $  144; 
Nob.  104-108. 

142.  Supreme  ooort  loses  jurisdiction,  when. — This  Court  loses  all 
control  and  jurisdiction  over  a  case  after  the  remittitur  has  been  filed  in  the 
Court  below.    Blanc  v.  Bovoman,  22  Cal.  23. 

143.  A  motion,  therefore,  to  vacate  a  judgment  on  the  ground  that  it  was  not 
rendered  by  the  proper  members  of  the  Court,  cannot  be  entertained  after  the 
remittitur  has  been  filed  below.    Id, 

144.  District  court  cannot  modiiy  the  judgment  of  tbe  supreme  court. 
Phiintiflb  recovered  judgment  against  the  defendants  for  a  certain  sum  of 
money.  Plaintifi^  claimed  that  it  should  have  been  for  gold  coin;  an  appeal 
was  taken  on  that  point  and  the  Supreme  Court  held  that  a  certain  portion  of 
the  amount  found  due  was  payable  in  any  kind  of  lawful  money,  and  that  the 
balance  was  payable  in  gold  coin.  Upon  filing  the  remittiturs  the  plain tiflb 
moved  for  a  judgment  for  interest  accrued  on  the  demand  for  which  the  action 
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Iras  brought,  daring  the  interval  betireen  tiie  eommetioeinetit  of  ttie  actioa  and 
ibe  rendering  of  the  jadgment  in  the  District  Court;  motion  denied  and  pbdntiA 
appealed.  Held,  that  the  District  Court  had  no  power  at  the  time  the  motioa 
was  made  to  Airiher  modifV  the  judgment  by  opening  it  and  adding  the  interest 
thereto.    Meyer  y.  Kohn,  Oct.  T.  1867. 

145.  If  the  Supreme  Court  directs  the  District  Court  to  enter  a  judgment  in  a 
case  in  particular  form,  the  District  Court  has  no  authority  to  enter  a  diflbreot 
judgment  from  that  directed,  even  if  the  judgment  directed  falls  to  give  the 
pBTty  what  was  justly  or  legally  his  due.    Argenti  v.  Sawyer,  82  CaL  414. 

146.  A  decision  of  the  Supreme  Court  in  a  case  becomes  the  law  of  that  can 
in  all  its  stages.    Id, 

147.  The  opinion  of  the  aupreme  court  in  the  law  of  the  case. 

148.  A  ruling  by  the  appellate  Court  upon  a  point  distinctly  made  upon  a 
previous  appeal,  is  in  all  subsequent  proceedings  in  the  same  case  a  final  adju- 
dication, from  the  consequences  of  wnich  the  Court  cannot  depart  nor  the  par- 
ties relieve  themselves.    Phelan  v.  San  Francisco,  20  Cal.  39. 

149.  When  an  appeal  is  taken  from  an  order  granting  a  preliminary  iiynne- 
tion,  and  the  order  is  reversed,  the  opinion  of  the  Court  will  not  apply  to  any 
new  Btat«  of  facts  which  may  appear  in  record  or  an  appeal  from  the  final  jvdg- 
meiit.    THnUp  County  v.  McCammon  el  aZ.,  25  Cal.  119. 

150.  Bee  fiirther,  §  193,  sub-head,  **  Law  of  the  Com.*'  Ko.  232. 

151.  Wzlt  of  error  to  the  Supreme  Court  of  the  tTnited  Statei^  tuA 
proceedings  coniiected  therewith. 

152.  When  writ  of  errors  lieB.~The  true  test  as  to  whether  a  writ  of 
errors  lies  to  the  Supreme  Court  of  the  United  States  from  the  final  judgment 
of  a  Stato  Court  is  to  be  arrived  at,  not  from  mere  averment  in  the  pleadings^ 
but  from  the  matter  decided,  as  developed  in  the  whole  record.  Ortely  v. 
Townsend  d  aZ.,  25  Cal.  614. 

153.  A  writ  of  error  does  not  lie  to  the  Supreme  Court  of  the  United  Stalet 
from  the  judgment  of  the  Supreme  Court  of  this  State,  by  which  judgment  is 
decided  that  where  a  State  school  land  warrant  is  located  upon  lands  previously 
occupied  and  settled  upon  by  another,  and  pre-empted  by  him,  under  the  laws 
of  the  United  States,  the  patent  issued  by  the  State,  under  the  location,  is  void, 
itnd  the  patentee  cahnot  maintain  an  action  against  the  pre-emptioner  to  re- 
cover possession  of  the  same.  Atheam  v.  Poppe,  and  Bowrs  v.  Wadah,  25  CaL 
632. 

154.  The  construction  of  an  act  of  Congress  was  not  necessary  in  renderiog 
such  judgment,  but  the  State  law  under  wnich  the  warrant  was  located  afforded 
a  rule  for  the  complete  determination  of  the  rights  of  the  party  who  made  the 
location.    Jd, 

155.  When  a  final  judgment  in  a  suit  has  been  rendered  in  the  highest  Court 
of  law  or  equity  of  a  State  in  which  a  decision  in  the  suit  could  be  bad, 
and  a  writ  of  error  has  been  issued  by  the  Clerk  of  the  Circuit  Gooit 
of  the  United  States,  directed  to  the  Judges  of  tife  Court  in  which  the 
judgment  was  rendered,  commanding  that  the  record  be  sent  before  the 
Supreme  Court  of  the  United  States  to  be  there  reviewed.  The  presiding 
Judge  of  the  Court  in  which  the  judgment  was  rendered,  is  not  compelled,  as 
a  matter  of  right,  to  award  a  citation  to  the  respondent  to  appear  before  the 
Supreme  Court  of  the  United  States  to  maintain  the  validity  of  his  judgmenti 
but  he  may  look  into  the  record  for  the  purpose  of  determining  whe&er  in  kSi 
opinion  the  jud^ent  is  one  from  which  a  writ  of  error  lies,  and  if  he  de- 
termines that  it  IS  not,  he  may  refuse  the  citation.  Oreely  v.  Jbwnsend  et  aL, 
25  Cal.  608. 

166.  The  grantiilg  of  a  citation  is  not  a  mere  ministerial  act,  bat  one  of 
Judicial  discretion.    Id, 

157.  Writ  of  error  from  Jodgment  concerning  pneblo  landa.-^A  init 
of  error  does  lie  to  the  Supreme  Court  of  the  United  Stetes  from  a  judgment 
rendered  by  the  Supreme  Court  of  this  State,  by  which  it  is  decided  thai 
the  City  of  San  Francisco  was,  at  the  date  of  the  conquest  and  cession  of 
California,  and  long  prior  thereto,  a  pneblo,  and  ttat  as  sndh  pueblo  she  had 
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%  title  to  the  lands  within  her  general  limits,  and  that  snob  lands  were  held 
bj  the  city  in  tmst  for  pnblic  nses,  and  were  not,  either  nnder  the  old  gov- 
ernment or  the  new,  the  subject  of  seizure  and  sale  under  execution  issued  on 
A  judgment  against  the  city.    Id. 

158.  Citation  npon  writ  of  error  and  undertaldiig  thereon.— The 
Judge  of  the  United  States  District  Court  for  the  District  of  Oregon  has  no 
authority,  while  holding  the  Circuit  Court  of  the  United  States  for  the  Dis- 
bict  of  California,  to  sign  a  citation  upon  a  writ  of  error  from  the  Supreme 
Court  of  the  United  States  to  the  Supreme  Court  of  this  State;  nor  has  he 
authority  to  take  and  approve  of  the  security  required  in  order  to  make  the 
Writ  of  error  a  supersedeas  and  operate  as  a  stay  of  execution  upon  the  judg- 
ment to  be  reviewed.     Tompkins  v.  Mahoney,  32  Cal.  231. 

159.  Fipdingn. — ^What  questions  will  be  oonstdered  in  tlie  Supreme  Court. 
See  (mfe,  ^  180,  ncU  No.  46. 

160.  Referee's  report— When  it  will  be  renewed.  See  anie,  $  187,  nots 
Ko.  49. 

§  846.  ^Appellant  shatt  furnish  requisite  papers. 

On  an  appeal  from  a  final  judgment,  the  appellant  shall 
liirniBh  the  Court  with  a  transcript  of  the  notice  of  appeal, 
the  pleadings,  or  amended  pleadings,  as  the  case  may  be, 
which  form  the  issues  tried  in  the  case,  the  judgment,  and 
such  other  parts  of  the  judgment  roll,  and  do  more,  as  are 
uecessary  to  present  or  explain  the  points  relied  on,  and  the 
statement,  if  there  be  one,  certified  by  the  attorneys  of  the 
parties  to  the  appeal,  or  by  the  Clerk,  to  be  correct.  On  ap- 
peal from  a  judgment  rendered  on  an  appeal,  or  from  an 
order,  the  appellant  shall  furnish  the  Court  with  a  copy  of  the 
notice  of  appeal,  the  judgment  or  order  appealed  from,  and 
a  copy  of  the  papers  used  on  the  hearing  in  the  Court  below, 
Buch  copies  to  be  certified  in  like  manner  to  be  correct.  If 
any  written  opinion  be  placed  on  file  in  rendering  the  judg- 
ment or  making  the  order  in  the  Court  ^below,  a  copy  shall 
be  furnished.  If  the  appellant  fail  to  furnish  the  requisite 
papers,  the  appeal  may  be  dismissed. 

^Amended  Stat.  1854,  91;  1864,  247. 

1.  Notioe  of  appeaL — ^It  is  not  necessary  that  there  should  be  a  direct 
statement  in  a  transoript  of  the  faet  of  service  of  a  notioe  of  appeal.  It  is 
sufficient  within  the  rule  laid  down  in  8  Cal.  340,  and  10  Gal.  491,  if  there  is 
a  notioe  of  appeal  in  the  record  with  acknowledgment  of  service  rendered 
thereon.     Wesi.  PacyUs  B.  R.  Co.  r.  Reed,  Jan.  T.  1867. 

2.  If  the  attorney  of  the  parties  stipulate  in  the  transcript  that  notice  of 
iqppeai  was  filed  in  the  Court  below,  and  served,  the  Supreme  Court  cannot 
receive  evidence  contradicting  the  stipulation,  and  will  not  dismiss  the  ap- 
peal on  the  ground  that  no  notiee  was  in  fact  filed.  Bonds  v.  Hickman,  29 
Ul.460. 

8.  UDdertakiii& — ^A  statement  in  the  transcript  that  an  undertaking  in  due 
form  was  filed  ttiudn  the  time  presented,  is  sufficient,  or  a  copy  may  be  given. 
Wakmaii  y«  Colmar^  28  OaL  68;  Franklin  v.  Qoodman,  Oct.  T.  1866. 
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4.  TranBcriptB  rued  on  appeal  to  this  Court  mnet  show  that  an  nndeitakiiig 
has  been  filed  in  dne  time,  and  that  a  notice  of  the  appeal  has  been  dolj 
served  upon  the  other  side.    Franklin  y.  Beiner,  8  Cal.  340. 

5.  Parties  intending  to  take  advantage  of  the  failure  to  file  the  reqnisite 
undertaking,  must  do  so  before  the  case  is  submitted.  Cook  ▼.  Kank,  8 
Cal.  352. 

6.  Transcript  on  appeal  from  an  order  granting  or  refiudng  a  new 
trial — On  appeal  from  an  order  granting  or  refusing  a  new  trial,  there  is  no 
necessity  for  preparing  a  statement  on  appeal — ^the  statement  on  motion  for 
new  trial  being  sufficient    Loucks  v.  Edmondaon^  18  Cal.  203. 

7.  When  an  appeal  is  taken  from  an  order  granting  or  refusing  a  new  trial 
no  statement  on  appeal  need  be  made  or  filed  after  the  entry  of  Uie  order,  bat 
the  statement  prepared  and  used  on  tiie  hearing  of  the  motion  in  the  Court 
below  will  be  sufficient  in  the  Supreme  Court.  WMea  y.  Mwrdoek^  23  OaL 
540. 

8.  Upon  an  appeal  to  the  Supreme  Court  from  an  order  denying  a  new 
trial,  the  appellant  must  furnish  the  Supreme  Court  with  a  copy  of  the 
papers  used  on  the  hearing  of  the  motion  for  new  trial  in  tiie  Court  below, 
and  if  he  fail  to  do  so,  the  appeal  will,  on  motion,  be  dismissed.  Bodkjf  v. 
Ferguson  dais,,  ^5  Cal.  584. 

9.  If  the  Court  below  denies  a  new  trial,  on  the  ground  that  the  evidence  is 
insufficient  to  sustain  the  cause  of  action  allied,  and  an  appeal  is  taken  from 
the  order,  the  transcript  must  contain  an  autnenticated  copy  of  thepleadiagB^ 
or  an  agreed  statement  of  their  contents.    McQuade  y.  WhaUy,  29  CfaL  612. 

10.  An  order  denying  or  granting  a  new  trial  is  not  one  of  the  orders  r»- 
fered  to  in  section  three  hundred  and  thirty-eight  of  the  Practice  Act,  to 
which  a  statement  may  be  annexed  on  appeal.  Qutvey  y.  Oannbert,  32  GaL 
304. 

11.  On  appeal  frt>m  an  order  denying  a  new  trial,  the  appellant  is  only  re- 
quired to  furnish  the  appellate  Court  with  'copies  of  the  notice  of  appeal, 
order  appealed  from,  and  of  the  papers  used  on  tne  hearing  of  the  motion  for 
new  trial  in  the  Court  below.     Traibeman  v.  Colemany  28  C^.  58. 

12.  The  record  on  appeal  from  the  order  grantinff  or  denying  a  new  trial 
consists  of  the  afflidavits  and  statement  upon  which  tiie  motion  was  made,  in 
connection  with  such  pleading,  depositions  and  minutes,  as  were  read  and  re- 
ferred to,  identified  by  the  certificate  of  the  Judge.  Wetharbee  v.  Davis,  Oct 
T.  1867. 

13.  On  an  appeal  from  an  order  dinalflslng  a  motion  for  a  new  trial— 

When  the  only  point  is  as  to  whether  the  statement  was  filed  in  time,  it  is  not 
necessary  to  insert  the  statement  itself  in  the  record.  Edrper  t.  Minor,  27 
CaL  109. 

14.  On  an  appeal  from  an  order  madle  after  fined  Jndsment— The 

transcript  should  contain  a  copy  of  the  order  appealed  from,  and  copied  of  all 
the  papers  used  on  the  hearing  when  the  order  was  made  by  the  Court  belov. 
OUdden  v.  Packard,  28  Cak  649. 

15.  On  an  appeal  from  an  order  made  on  affidavits  filed,  no  statement  is 
necessary.  The  affidavits  must  be  annexed  to  the  order,  in  place  of  a  statement, 
and  the  certificate  of  the  Clerk  should  specify  the  affidavits  used  ;  and  to  enable 
him  to  do  so,  he  should,  at  the  time,  mark  them  as  filed  on  the  motion.  PatM 
y.  LirdiiU,  10  Cal.  370. 

16.  Where  a  notice  of  motion  to  dtamiiia  a  complaint  on  specified 
grounds  is  given,  to  obtain  a  review  of  the  order  made  on  the  motion,  the  record 
must  disclose  the  papers  read  or  the  evidence  offered  in  their  support  FrtiM% 
V.  GUuer,  10  Cal.  337. 

17.  On  appeal  from  a  Judgment — If  no  errors  are  assigned  in  the  record, 
the  appellate  Court  will  only  review  the  judgment  roll.  MiUard  v.  BaikaMtff 
e(  at,  27  Cal.  119. 

18.  A  statement,  which  does  not  purport  to  be  a  statement  on  appeal,  caooot 
be  considered  on  an  appeal  from  the  judgment    Levy  v.  OtOeson,  27  CaL  686, 
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19.  Two  appeals  In  the  same  oaee,  traiisoxlpta.^«If  the  plaintiif  and 
defendant  each  appeal  from  different  portions  of  the  same  judgment,  and  the 
parties  do  not  stipulate  that  either  transcript  may  be  added  to  the  other,  each 
appeal  must  be  heard  on  its  own  transcript.    Foir  y.  Stevenotf  29  Cal.  486. 

20.  Affidavits  filed  by  a  defendant  in  opposition  to  an  application  for  an 
injonction  made  upon  the  complaint  alone  are  part  of  the  record,  and  upon 
af^ieal  from  the  order  may  be  considered,  although  not  embraced  in  the  state- 
ment    Oagliardo  y.  Orippen  et  cU,,  22  Cal.  362. 

2L  Nor  do  affidavits  used  on  motion  to  open  the  judgment  form  any  part 
of  the  record,  where  there  is  no  certificate  of  the  Judge's  clerk  or  admission 
of  counsel  that  they  were  used  for  that  purpose.    RiMer  y.  Masouj  11  Cal.  214. 

22.  The  Supreme  Court  will  not  notice  affidavits  where  there  is  nothing  in 
the  transcript  to  show  that  they  were  read  or  referred  to  at  the  trial  in  the 
Court  below.    Fowler  et  al,  y.  Earbens,  Jan.  T.  1865. 

23.  Loot  record,  how  auppUed.— Where  an  appeal  has  been  taken  to  the 
Supreme  Court,  and  the  transcript  cannot  be  made  out,  by  reason  of  the  loss 
of  a  portion  of  the  records  of  the  case  from  the  files  of  the  Court,  it  is  the 
duty  of  the  appellant  to  move  the  Court  below,  at  the  earliest  time  possible, 
to  supply  the  h)st  papers  by  copies  or  by  some  other  means  under  its  control. 
Bvekman  y.  WhUnisy  et  at,,  24  CaL  267. 

24.  If  material  pK>rtioDs  of  the  statement,  or  motion  for  new  trial,  or  of  the 
papers  referred  to  in  the  statement,  haye  been  lost,  and  are  not  supplied  and 
BQbstitated  by  the  District  Court,  an  appeal  from  the  order  denying  a  new  trial 
will  be  dismissed.    Buckman  v.  WhUney,  28  Cal.  555. 

25.  If  either  party  is  dissatisfied  with  an  order  of  the  District  Court  in  sup- 
plying a  lost  record,  it  may  be  reviewed  bv  an  appeal  from  the  order.    Id. 

26.  If  the  record  or  a  portion  of  it  in  the  District  Court  has  been  lost,  and 
either  party  desires  to  appeal,  an  order  of  the  District  Court  reciting  the  copies 
of  the  lost  papers  have  been  furnished,  and  directing  that  such  copies  may  be 
ved  on  appeal  to  the  Supreme  Court,  is  not  an  order  substituting  and  supply- 
ing the  lost  record,  and  there  is  no  record  in  the  District  Court  from  which  a 
transcript  on  appeal  can  be  taken.    Id. 

27.  An  appellant  cannot  leave  out  of  the  tranacrlpt  any  portion  of  the 
statement  as  settled,  unless  on  stipulation  of  tiie  other  party.  KimbaU  v. 
SempU,  31  Cal.  657. 

28.  Wliatahoold  be  omitted.— The  clerk's  minutes  at  a  trial.  People  y, 
Empire  0.  &  8.  Co.,  Oct  T.  1867. 

29.  A  copy  of  the  minutes  of  the  Court,  as  kept  by  the  derk  during  the 
progress  of  the  triaL    Mendocino  County  y.  Morris^  32  Cal.  145. 

3u.  Matter  that  does  not  tend  in  some  degree  to  illustrate  the  points  made 
on  appeal.    Estate  of  Boyd,  25  CaL  512. 

31.  If  an  amended  complaint  and  answer  are  filed,  and  no  question  arises 
<m  the  original  pleading,  it  is  not  necessary  to  include  them  in  the  transcript 
oa  iqypeal.    Moarriner  y.  Smith,  27  Cal.  649. 

32.  A  bill  of  exceptions  is  a  part  of  the  judgment  roll.  Welherbee  t.  Davis, 
Oct.  T.  1867.  1-  V  -e  .  . 

S3.  Judgment  rolL— See  ante,  $  203. 

34.  StipulatlonB^  waivera»  eto.— A  stipulation  inserted  in  the  transcript 
and  not  embodied  in  a  statement  or  bill  of  exceptions,  forms  no  part  of  the 
zecord  which  this  Court  can  notice.    Bitter  v.  Mason,  11  Cal.  214. 

35.  Where  there  is  in  the  transcript  a  stipulation  by  the  parties  that  **  the 
plaintiff  duly  excepted  "  to  the  *'  cnarges  and  each  part  thereof,"  it  will  be 
oonstrued  as  a  stipulation  that  the  exceptions  were  sufficientiy  speoifled  to 
lender  them  available.    Bovmian  y.  Cudworih,  31  CaL  148. 

36.  If  the  attorneys  for  appellant  and  respondent  stipulate  in  writing  that 
the  statement  contained  in  the  record  is  a  correct  statement  on  motion  for  a 
sew  trial,  and  that  the  judgment  roll,  orders  and  instructions  given  and 
refosed  by  the  Court,  the  statement  and  stipulation  constitute  a  true  and 
correct  statement  on  appeal  to  the  Supreme  Court,  and  may  be  used  as  such 
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without  fortiher  oertifLo^ie  or  idfiatiftcaiioa;  all  teofanical  dbjaotioau  to  Qie 
tiansoript  are  waived,  and  it  will  be  presumed  that  fk  notioe  of  motion  for  • 
new  trial  was  r^^olarly  given,  although  none  appear  in  the  record.  Chfdekam 
y.  Mu^d,  26  C^.  819. 

37.  If  a  case  is  submitted  on  its  merits  by  consent  of  counsel,  this  safamis- 
sion,  even  if  made  before  the  day  the  case  is  set  for  argument,  is  a  waiver  of 
technical  objections  to  the  transcript.    8t.  John  v.  Kidd^  26  Gal.  265. 

38.  Where  a  complaint  appears  in  a  transcript  on  appeal  without  any  in- 
dorsement as  filed,  the  party  who  brings  it  up  as  a  part  of  the  record,  widioot 
moving  to  strike  it  out  or  to  correct  the  record,  is  estopped  to  deny  that  it  was 
duly  filed.    MafUsladt  v.  BUmc,  Jan.  T.  1868. 

39.  It  i«  the  duty  of  the  appellant  to  attend  to  oleiical  and  typographieal 
errors,  and  see  that  each  traoiscript  is  n  copy  of  the  onginal in  aureopeeli 
other  than  maps  and  surveys.  Franklin  v.  WMdmm,  81  Od,  458;  Kimball  ▼. 
8empU,  31  Id.  657. 

40.  Amendments  to  tranaox^— If  a  case  is  on  the  calendar  and  ni>< 
mitted  for  decision  on  briefs  to  be  filed  in  vacation,  it  will  require  a  strong 
showing  to  justify  this  Court,  on  motion  made  at  the  next  Uirm,  in  pennittmg 
additions  to  the  transcript  to  be  made  of  matters  before  deliberately  omitted 
by  the  moving  party.  Ketckum  v.  Crippen,  31  Cal.  365.  8ee  pogt,  Arr^'^^t 
Bttpreme  Court  Snles,  No.  XII. 

41.  Bnloroement  of  judgments  of  supreme  oonrt — ^The  Supreme  Court 
cannot  revise  its  own  judgments,  but  when  proceedings  founded  on  thffln  are 
brought  up  for  review,  it  will  make  such  orders  as  are  necessary  to  cause  the 
judgment  to  be  enforced.    Id.    Argenti  v.  CUy  of  San  JPVanciseo,  30  Cal.  458. 

42.  DIsmJHHfll  of  appeaL— An  appeal  wxQ  not  be  dismissed  on  the  gronnd 
of  insufGiciency  in  the  justifijcation  of  the  sureties  on  the  undertaking,  when 
the  undertaking  was  both  to  render  the  appeal  effectual  and  to  stay  6zecu> 
tibn,  and  the  justification  was  sufficient  for  the  former  nnrpose.  JkMrina  t« 
J>oUarhid$,  15  Cal.  374. 

43.  Where  there  are  no  assignments  of  error  by  the  i^ypellant^  tbe  jnd|^ 
ment  of  the  Court  below  will  be  affirmed.    People  v.  Goldbwy,  10  Cal.  312. 

44.  Where  there  is  no  assignment  of  errors,  or  statement  of  the  points  and 
authorities  on  which  the  appellant  relies,  the  appe^  will  be  dismissed.  Peopk 
v.  Comedo,  11  Cal.  70  ;  Id.  129. 

45.  An  order  vacating  a  dismissal  of  appeal,  obtained  upon  a  stipulation 
si^ed  by  counsel  for  respondent  in  ignorance  of  the  dismissal*  wiU  be  ael 
inside  on  his  motion.    Noriega  v.  Knight,  20  Cal.  172. 

46.  It  is  no  proper  ground  for  a  motion  to  dismiss  an  appeal,  that  it  i$ 
sham  and  frivolous.  An  appeal  is  a  matter  of  right,  and  cannot  be  defeated 
because  the  appeal  may  be  groundless.    Mokelapn  v.  Compion^  23  Cal.  636. 

47.  In  Lynch,  Adminigtrator,  y.  Dunn  (Jan.  T.  1868)  the  appeal  was  £s- 
missed.    Bee  statement  of  facts ;  disroissal  of  appeal ;  see  ante,  $  337,  note  0. 

48.  Appeal  dismissed  without  prejudice  to  a  new  appeaL— Appeal 
dismissed  without  prejudice  to  a  second  appeal,  and  permission  given  to  use 
the  transcript  on  file  if  a  second  appeal  be  taken.  Qordon  v.  Woensey  0laLl% 
Cal.  82. 

49.  The  dismissal  in  this  case  was  without  prejudice  to  a  second  appeal ;  per- 
mission was  given  to  use  the  transcript  on  file  in  case  of  a  second  i^peaL 
DaxUxng  v.  Moore,  19  Cal.  81. 

50.  Dismissal  of  appeal,  eflteot  oC— A  dfemissal  of  an  appeal  bv  tiie  Su- 
preme Court  is,  in  legal  effect,  an  affirmance  of  the  judgment  of  the  Court 
below,  as  coQclusive  and  binding  upon  the  parties,  and  ttM  Court  as  a  direct 
judgment  of  affirmance,  unless  the  appellant  obtains  an  order  setting  aside  tte 
dismissal  and  reinstating  his  appeal  before  the  ac^umment  of  the  tenn.  Bon- 
land  V.  Kreyenhagm.  24  Cal.  57. 

51.  Where  an  appeal,  regularly  taken,  is  dismissed  for  want  of  proeeoutioiL 
the  dismissal  operates  as  an  affirmance  of  the  judgment  below,  ai^  a  seoesd 
appeal  cannot  be  ^owed.    Id ;  OhaimbeHavn  y.  Beed,  16  Cal.  207. 
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62.  The  only  mode  of  ayoidiiig  the  oonfleqaence  of  sach  digmiseal  is  to  moTO, 
during  the  term,  or  before  the  rtmitHtur  has  gone  ont,  to  vacate  the  order  of  dia- 
DUfleaT  and  reinstate  the  oaose.    Id, 

53.  The  case  in  which  diBmissal  of  an  appeal  will  not  operate  as  a  bar  to  a 
aecond  appeal,  and  hence,  not  as  an  affirmance  of  the  judgment  below,  are  those 
where  the  dismissal  has  been  made  upon  some  technical  defect  in  the  notice  of 
appeal,  or  the  undertaking,  or  the  like.  The  bar  operates  where  the  dismiflBal 
Is  for  want  of  prosecution,  and  the  order  is  not  vacated  during  the  term,  or  the 
dfamiiwal  is  on  the  merits.    Kdrth  v.  Lights  15  Gal.  324. 

54^  Raod  in  proonring  dii>ml8iial  of  appeal — If  any  fraud  or  impo- 
sition has  been  practiced  upon  the  Court,  or  the  opposite  party,  by  the 
party  procuring  the  dismissal,  or  the  order  of  dismissal  h^  been  improvidently 
granted  upon  a  false  suggestion,  or  under  a  mistake  as  to  the  facts  of  the  case, 
m&  appelmte  Court  will  recall  the  remiUUur  and  stay  proceedings  in  the  Court 
below,  and  assert  its  jurisdiction,  even  after  the  adjournment  of  the  term,  upon 
the  ground  that  jurisdiction  cannot  be  divested  by  an  irregular  or  an  improvi- 
dent order,  and  that  the  order  is  a  nullity.    Rowland  v.  KreyenkageUf  24  Cal.  52. 

55.  ]Diatrict  coorta  have  no  jurifldiotion  to  determine  what  papers  xn^ 
be  used  on  appeal  to  the  Supreme  Court.    Bucknum  v.  Whitney y  28  Cal.  555. 

56.  Qetterall7.--^An  affidavit  of  one  of  the  attorneys  in  a  cause  showing 
the  objections  made  to  the  selection  of  the  jury,  althouffh  ooi>ied  into  the 
transcript,  is  no  part  of  the  record,  and  therefore  cannot  be  noticed.  Mdgee 
T.  The  Mokaumne  EtU  Ctmpany,  5  Cal.  258. 

57.  A  statement  of  the  contents  of  the  pleadings  made  by  appellant's 
oonnael,  and  placed  in  the  transcript,  but  not  agreed  to  by  the  opposite  attor- 
ney, or  included  in  the  settied  statement,  constitutes  no  part  oi  the  record. 
JfeOuade  v.  Whaky,  29  Cal.  612. 

58.  An  appeal  suspends  the  operation  of  a  judgment,  and  while  pendfaig, 
the  party  in  whose  favor  it  is  rendered  has  no  vested  right  in  the  1u(^gment, 
but  his  right  is  limited  to  his  cause  of  action.  FeopU  v.  .9V»&ie,  26  Cal.  137. 
^59.  The  Justices  of  the  Supreme  Court  do  not  take  frpm  the  derk's  office 
or  examine  the  original  transcript,  unless  it  contains  the  only  copy  of  a  map 
or  survey.    FrtrnJoMi  v.  Goodman^  31  Cal.  458. 

60.  An  erroneous  judgment  cannot  be  corrected  by  bringing  suit  in  the 
nature  of  a  bill  of  review.  The  proper  method  is  by  appeal.  Savings  and 
Loan  Society  v.  Thompson,  Oct  T.  1867. 

61«^  When  counsel  in  the  argument  of  a  case  assume  a  certain  principle  ad- 
vanoed  by  them  as  correct  law,  and  the  Court  decides  the  case  upon  the 
aflsnmption  thus  made  by  counsel  without  discussing  the  oorrectness  of  this 
assumption,  the  opinion  is  not  authority  that  such  assumption  is  correct  law. 
Lomur  v.  Pakner,  31  Cal.  500. 

62.  The  respondent  on  an  appeal  to  the  Supreme  Court  is  at  libertv  to  sug- 
gest any  groubd  that  he  may  dhoose,  to  show  that  tiie  ruling  of  the  Court 
beWw  was  right,  whether  the  grounds  suggested  were  advanced  in  the  disonssion 
before  the  Court  below  or  not,  while  the  appellant  is  confined  to  the  objections 
urged  in  the  Court  below.    Clarke  v.  Hvber,  25  Cal.  598. 

63.  JA  judgment  in  another  case  printed  in  t^e  transcript  on  appeal  from  an 
order  refOsiug  to  dissolve  an  injunction  which  is  not  made  a  part  of  the  com- 

Elaint  or  answer  by  averment,  and  was  not  one  of  the  papers  upon  which  the 
ijnaction  was  granted,  or  upon  which  the  motion  to  dissolve  was  heard,  is  not 
a  part  of  the  record.    Sanchez  v.  Carriaga,  31  CaL  170. 

64.  If  on  the  rendition  of  a  final  judgment  the  Court  also  grants  a  perpetual 
lijnnetion,  and  an  appeal  is  taken  from  the  whole  judgment,  the  injunction  is 
included  in  the  appc»l.    McQairrdhan  v.  Maxwdl,  28  Cal.  75. 
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TITLE   XXX. 

Chaptbe  H. — Appeals  to  the  Supreme  Court  from  the  Distrid 

Courts. 

Sboiiom  347.  When  an  appeal  may  be  taken. 

348.  Appellant  shall  file  nndertaking  within  five  days. 

349.  Imdertaking  on  appeal  from  a  money  judgement 

350.  Appeal  from  a  jnagment  for  delivery  of  doctimentB  or 

personal  property. 
361.    Appeal  from  a  judgment  directing  the  execntion  of  a  oon- 

veyance,  etc. 
352.    Undertaking  on  appeal  from  a  judgment  concerning  red 

property. 
363.    Stay  of  proceedings.    The  secnrity  on  appeal  may  be 

limited  in  case  of  executor,  etc. 
354.    Undertaking  may  be  in  one  instrtiment  or  several. 
365.    Justification  of  sureties  on  undertaking  on  appeal 

356.  Undertaking  in  cases  not  specified  above. 

357.  Appeals  may  be  brought  to  a  hearing  on  notice. 

358.  On  judgment  on  appeal,  a  remittitur  shall  be  certified  to 

the  Clerk  of  the  Court  below. 

§  847.  ^  When  an  appeal  may  be  taken. 

An  appeal  may  be  taken  to  the  Supreme  Court  from  the 
District  Courts  in  the  following  cases: 

First — ^From  a  final  judgment  entered  in  an  action  or 
special  proceeding  commenced  in  those  Courts,  or  brought 
into  those  Courts  from  other  Courts. 

Second — From  an  order  granting  or  refusing  a  new  trial; 
from  an  order  granting  or  dissolving  an  injunction;  from  an 
order  refusing  to  grant  or  dissolve  an  injunction;  fromaa 
order  dissolving  or  refusing  to  dissolve  an  attachment;  Erom 
any  special  order  made  after  finaljudgment,  and  from  feuch 
inteflbcutory  judgnaent  in  actions  lor  partition  as  determines 
the  rights  and  interests  of  the  respective  parties,  and  directs 
partition  to  be  made. 

1  Amended  Stat.  1854,  92;  1863,  757;  1866, 707.  As  to  definition  of  "  odkr/' 
seejpose,  6615,  of  "final  judgment,"  anie,  $  144,  1-14. 

1.  An  app6al  wfll  Ue^ — ^From  a  judgment  or  order  putting  a  parfy  in  oon- 
ftempt.    Sx  parte  Bawe,  7  Cal.  175;  Ware  v.  Bobmaon,  9  Cal.  107. 

2.  From  an  order  setting  aside  a  fina\  decree  in  equity  and  granting  a  re* 
hearing.    Riddle  y.  Baker,  13  Cal.  295. 

3.  E^m  an  order  chanyng  the  judgment.    Brjfon  t.  Berry,  8  Gal.  130. 

4.  From  an  order  refomng  to  quash  an  execution.    OUman  ▼.  Oontra  Coda 
C&un^,  8  Gal.  52. 

6.  From  error  of  law  excepted  to,  an  appeal  lies  withoat  motion  for  asv 
trial.    BiM  T,  Gaahme,  13  GaL  53. 


449  APPEALS  FROM  DI8TKICT  COURTS.  [§  847 

6.  An  apj>eal  lies  from  an  order  Betting  aside  a  final  decree  in  eqni^  and 
gnmtibog  a  rehearing,  as  it  is  in  effect  granting  a  new  trial.  BiddU  t.  Baker, 
13  Gal.  302. 

7.  In  suit  by  a  stockholder  against  a  corporation  and  its  officers,  praying 
for  their  remoYal,  and  for  an  account  and  settiement  of  the  affairs  of  the  cor- 
poiation,  the  decree,  after  a  full  hearing  on  the  merits,  was  in  accordance 
vith  the  prayer;  and  also  appointed  a  receiyer  to  take  charee  of  the  property 
of  the  corporation  until  the  farther  order  of  the  Court;  coUect  money  due  or 
to  become  due  it;  sell  certain  stock,  and  pay  the  proceeds  in  accordance  with 
(he  decree,  etc.  He/d,  that  this  provision  in  the  decree  does  not  destroy  its 
effect  as  a  final  decree,  and  that  an  appeal  lies  therefrom.  NeaU  v.  HiU,  16 
Cal.  145. 

8.  Pease,  who  had  instituted  a  suit  in  the  Supreme  Court  of  New  Tork 
against  defendants,  moved  the  Fourth  District  Court  of  this  State,  where  the 
soit  of  Adams  v.  Woods  et  ai.  was  pendizig,  for  an  order  on  Naglee — ^receiver 
in  this  last  suit^  and  as  such  having  in  his  possession  the  books  of  the  firm — 
to  attach  certain  of  those  books  to  his  deposition  to  be  taken  under  commis- 
sion from  New  York  in  the  suit  there.  The  Court  below  ordered  the  books 
to  be  delivered  to  Wells,  Far^^o  &  Co.,  to  be  by  them  taken  to  New  York,  and 
after  being  used  on  the  trial  in  Pease's  suit,  to  be  returned^  to  Naglee.  Held, 
that  this  intervention  by  Pease  is  in  effect  a  special  proceeding,  involving  new 
and  distinct  rights,  and  that  the  order  is  not  interlocutory,  and  may  be  ap- 
pealed from.    Adams  v.  Woods,  18  Cal.  30. 

9.  An  appeal  to  a  demurrer  for  want  of  proper  parties  is  good,  where  it  is 
determined  by  the  Court  that  a  substantial  right  is  affected  by  the  omission  to 
join  soch  party.    Burgoyne  v.  Holmes,  3  Cal.  60. 

10.  Under  tne  act  regulating  appeals,  passed  the  twenty-sixth  of  April,  1851, 
an  appeal  lies  from  every  order  and  decision  of  an  inferior  Court  which  affects 
a  substantial  right.    Id. 

11.  An  appeal  lies  from  a  judgment  in  a  proceeding  to  condemn  lands  to 
the  use  of  a  corporation,  and  from  an  order  granting  or  refusing  a  new  trial 
after  judgment  in  such  proceeding.  San  Frandaco  and  San  Jose  jtaUroad  Oo. 
T.  MahoSey,  29  Cal.  112.  From  a  judgment  in  an  insolvent  case  to  the  Su- 
preme Court.    People  v.  Bo^)orough,  29  Cal.  415. 

12.  From- an  order  made  by  a  Judge  at  Chambers,  setting  aside  an  execution 
and  perpetually  staying  the  enforcement  of  the  same.  Bond  v.  Padieco,  30  Cal. 
530. 

13.  From  a  judgment  in  an  action  for  partition  entered  upon  the  confirmation 
of  the  report  of  the  commissioners  appomted  to  make  the  partition.  Feck  v. 
Vmdenberg,  30  Cal.  11. 

14.  An  order  striking  out  or  refusing  to  strike  out  statement  on  motion  for 
new  trial,  is  interlocutory  to  the  order  granting  or  refusing  to  grant  a  new  trial, 
which  is  the  final  and  appealable  one.    Ketchian  v.  Crippen,  31  Cal.  365. 

15.  An  order  made  by  the  Judge  at  Chambers,  granting  an  injunction,  is  ap- 
pealable.   Sullivan  v.  The  Iriw^'o  Mining  Co.,  Oct.  T.  1866. 

16.  The  fact  that  judgment  has  been  rendered  in  the  District  Court  for  a  sum 
leiB  than  $300  does  not  oust  the  appellate  jurisdiction  of  the  Supreme  Court, 
provided  the  sum  sued  for  in  the  complaint  amounts  to  $300.  Solomony.  Beese, 
Oct  T.  1867. 

17.  In  proceeding  to  condemn  land  for  railroad  purposes,  the  decision  of  the 
Coort  by  which  the  merits  of  the  matter  are  finally  determined  is  a  final  judg 
iBent,  rendered  in  a  special  proceeding,  for  which  an  appeal  may  be  taken,  and 
cannot  therefore,  be  reviewed  by  a  writ  of  error.    Sacramenio,  F.dt  N.R.  B. 
Co.  J.  Harlany  24  Cal.  334. 

18.  No  appeal  wHl  lie. 

20.  From  an  order  refusing  or  granting  a  change  of  venue.  Id.;  Jwm  t. 
Ingoldsby,  6  Id.  439. 

2L  From  a  judgment  of  nonsuit  entered  on  motion  of  plaintiff.  6  Cal.  666. 

22.  From  an  order  made  before  final  judgment  refusing  to  transfer  a  cause 
from  a  District  Co\irt  of  this  State  to  a  Court  of  the  United  States,  because  of 
file  alienage  of  defendant.  Mopper  v.  EoUkman,  17  CaL  517;  Brooks  v.  Cal- 
derwod,^  Id.  124. 
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23b  Ab  no  appeal  lies  from  each  order,  the  Supreme  Coyat  has  no  jiiiiB&- 
lion  on  snoh  appeal  to  pass  npon  the  merite  of  the  motion  to  transfer  tfaa 
ca\ise,  even  with  the  consent  of  the  parties.    Id. 

24.  From  an  order  refnsingto  set  aside  a  former  order.  Menty  y.  JBufingw, 
3  Oal.  841;  Horn  v.  Volcano  W.  Co,,  18  Cal.  141. 

25.  From  a  mere  decision  on  demurrer  before  final  judgment  Morag^  t. 
Emeric,  4  GaL  808. 

26.  From  an  order  making  a  new  party  defendant.  Beek  v.  Gify  of  San 
Frtmciaco,  4  Oal.  375. 

27.  fVom  an  order  revising  to  grant  a  oommission  to  take  tesiinuMiy.  P«o- 
ple  V.  SihUman,  7  Oal.  117. 

28.  From  an  interlocutory  order,  except  in  the  cases  pro-vided  by  statale. 
6uch  order  can  only  be  reyiewed  on  appeal  from  the  final  judgments  IM  Bttrry 
Y.  Lambert,  10  Oal.  603. 

29.  An  appeal  will  not  lie  from  an  order  of  Oouzt  refusing  to  set  aaide  an 
interlocutory  judgment.  It  should  be  taken  upon  the  order  iteelf.  Steanu  t. 
Marvin,  3  Oal.  376. 

80.  By  the  amended  Praotioe  Aot^  an  appeal  does  not  lie  ftom  an  interloea- 
tory  order.     Ths  Pwple  v.  T^ttrston,  5  Oaf.  517. 

31.  Appeals  from  interlocutory  orders  are  the  creations  of  statute,  and  can- 
not be  extended  by  implication.    Juan  y.  Ingoldi^,  6  Oal.  489. 

32.  An  order  setting  aside  the  report  of  a  referee  appointed  to  take  an  ae- 
oount,  is  merely  interlocutory,  and  is  not  the  ^ulnect  of  appeal  before  final 
judgment  or  decree.    Johnson  y.  Dopkvns,  6  Oal.  o3. 

38.  An  order  refusing  to  issue  a  commission  to  take  teatimoay,  and  an 
order  refusing  to  change  the  yenue,  are  not  appealable  orders,  tiioii^  ther 
may  be  reyiewed  on  appeal  from  final  judgment.  Pwpie  y.  SUJOmain,  7  Gal.  117. 

34.  This  Oourt  will  not  hear  any  ol](jeotions  to  an  order  entered  in  the 
Gourt  below  by  consent  of  parties.    Meerholz  y.  Sessions,  9  Gal.  277. 

36.  •  An  order  setting  aside  the  findings  of  a  referee  in  a  diyotoe  case,  and 
sending  the  case  back  to  the  referee  for  nirther  testimony,  is  interlocutocy  in 
-its  character  and  not  the  subject  of  appeal.    Baher  y.  Baker,  10  Gal.  527. 

86.  No  appeal  lies  to  the  Supreme  Court  irom  an  order  of  the  Court  below 
oyermUng  a  demurrer  to  an  indictment.    People  y.  Ah  Fong,  12  Cal.  424. 

37.  A  party  cannot  appeal  from  an  order  oyermling  a  motion  for  a  new 
trial,  when  he  fails  to  prosecute  his  motion  before  the  District  Court  The 
failure  to  prosecute,  in  such  a  case,  is  an  abandonment  of  the  motion.  Jfo- 
honey  y.  WUson,  15  Gal.  48  ;  Frank  y.  Doans,  15  Id.  303 ;  Oreen  y.  Doom,  Id. 
804. 

39.  Where  a  parbr  resorts  to  a  summary  remedy  by  moHon  to  aet  aside  tn 
order,  and  has  tried  the  motion  on  the  merits,  he  cannot  fall  back  and  seek 
to  reyerse  the  order  by  a  direct  appeal.  Bomy.  Volcano  Water  Co,,  18  Cal.  141. 

40.  No  appeal  lies  from  an  order  entering  a  de£ault ;  and  where  a  deAiult 
for  not  answering  is  entered  seyeral  years  before  final  judgment,  the  ddend- 
ant  may  still  appeal  from  the  final  judgment  at  any  time  within  one  year 
from  its  rendition,  and  haye  the  queston,  whether  the  default  was  properly 
entered  or  not,  adjudicated  upon  the  appeal  firom  the  judgment.  Bicketsonr. 
€ompton,  28  Oal.  686. 

41.  From  an  order  denying  a  motion  for  leaye  to  interyene.  Wmbomf, 
Boston,  28  Oal.  821. 

42.  An  order  made  in  an  action  pending  in  the  District  Gourt  staying  aO 
proceedings  therein  until  the  further  direction  of  the  Oouzt,  is  not  an  appeal- 
able order.  The  remedy  of  a  party  prejudiced  thereby  is  by  application  for 
a  mandamus  to  compel  the  Court  to  proceed.  Rhodes  y.  witig,  21  Oal 
419. 

43.  The  Supreme  Oourt  has  no  jurisdiction' to  reyiew  the  action  of  the  Dia- 
trict  Oourt  on  appeal  from  an  order  recalling  an  execution  for  coats,  or  refill- 
ing to  issue  one  when  the  amount  of  costs  exceeds  two  hundred  doSars. 
Meeker  y.  Harris,  23  GaL  285. 

45.  On  an  appeal  from  an  order  made  after  final  judgment  directing  a 
receiyer  to  pay  oyer  to  the  preyailiug  pariy  moneys  in  his  hands,  the  Supreme 
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€oTirt  eaniiot  lererae  the  order  appointiBg  the  reoeiver.    Whttney  t.  Buekman, 
2€  Gal.  451. 

46.  An  appeal  does  not  lie  from  an  order  directinff  a  statement  on  motion 
foranevtnal  tobe  settled.    L^gmgvoeUy.Oripng,  29  Gal.  192. 

47.  An  appeal  does  not  lie  from  an  order  stnking  oat  a  statement  on  motion 
for  a  new  tnal.    ^ivey  v.  OamJberi,  32  Cal.  3(H. 

48.  No  appeal  lies  from  an  order  striking  out  a  statement,  or  from  an  order 
denying  a  motion  to  certify  a  statement.    OeneUa  v.  Bdym,  32  CaL  159. 

49.  A  plaintiff  cannot  appeal  from  a  judgment  of  nonsuit  rendered  on  his  own 
motioiL    8kepw  v.  Kdly  et  oZ.,  22  Cal.  456. 

50.  An  order  refusing  to  strike  out  a  statement  made  on  motion  for  a  new 
trial,  is  not  an  appealable  order.  It  is  not  **  a  special  order  made  after  finid 
jndgment''  within  the  meaning  of  secUons  336  and  347  of  the  Practice  Act. 
Kdehm  ▼.  Crippmy  31  Gal.  365. 

51.  No  appeal  lies  directly  from  an  order  oyerroling  exceptions  to  a  referee's 
leport.    Peek  v.  Caurlis,  81  Cal.  207. 

52.  No  appeal  lies  from  an  order  refusing  to  amend  an  order  allowing  time 
to  move  for  a  new  trial.    Pendegast  v.  KnoXj  32  Cal.  73. 

53.  No  appeal  lies  from  an  order  striking  out  a  statement  prepared  and  filed 
on  motion  for  a  new  trial.    Id. 

54.  If  the  plaintiff  dismisses  the  action  before  trial,  and  the  Courts  on  de- 
iBodant's  motion,  makes  an  order  restoring  the  cause  to  the  calendar  for  trial, 
no  appeal  lies  from  this  order.    Dimick  v.  Deringer,  32  Cal.  488. 

55.  Qenerally. — ^A  party  cannot  be  permitted  to  prosecute  two  separate  and 
distinct  remedies  in  the  Supreme  Court  for  a  review  of  the  same  question  at 
the  same  time.    J^kv,  Reynolds,  12  CaL  99. 

56.  An  appeal  from  a  judgment,  and  from  an  order  denying  a  new  trial, 
may  each  be  proseouted  separately  in  the  same  action,  or  the  two  appeals  may 
be  prosecuted  together.    CarpenHer  v.  WUliamaonetal.,  25  Gal.  159. 

07.  Quary :  Can  an  appeal  be  taken  from  an  order  of  a  Court  Oommis- 
sioner  dissolving  an  injunction,  without  first  applying  to  the  District  Court  to 
oonect  the  error.    Stam  v.  Bunker  HUl  Co.,  28  Gal.  497. 

58l  If  testimony,  not  competent  in  law,  to  prove  a  fact,  is  admitted  with- 
OTit  objection,  and  the  testimony  is  treated  by  the  parties  as  competent  in 
the  Court  below,  the  question  as  to  its  oompetenoy  oannot  be  raised  in  the 
appellate  Court.    Guriao  v.  Packard^  29  CaL  194. 

o9.  As  to  the  right  of  appeal  there  is  no  distinction  between  judgments  by 
defiaiQlt  and  judgments  altor  issue  joined  and  a  trial,  nor  between  cases  once 
denominatea  oases  at  law  and  cases  in  equity.  Hallock  ▼.  Jandin  4t  Co.,  Oct, 
T.  1867. 

60.  Where  a  party  appeals  from  a  judgment  after  it  has  been  vacated  and 
set  aside  hrr  an  order  granting  a  new  txial,  the  appeal  will  be  dismissed.  Kower 
T.  OiwDk,  Oct  T.  1867. 

61.  Orders  In  pwctitftoa— An^'appeal  does  not  lie  from  an  interlocutory 
judgment,  rendered  in  an  action  for  partition,  determining  the  interests  of 
the  several  parties,  and  appointing  a  referee  to  make  a  partition  and  report 
the  lame  to  the  Court.    QcOes  v.  aoloman,  28  Cal.  320. 

62.  If  the  interlocutory  judgment  in  partition  adjudges  that  one  of  the 
psities  has  no  interest  in  the  property,  it  is  not  a  final  judgment  as  to  him, 
from  which  he  can  appeal.    Jreck  v.  Vandenbergf  30  Cal.  11. 

63.  On  the  22d  of  April,  1863,  no  apj^eal  could  be  taken  from  an  interlocu- 
tory jndflnent,  in  an  action  for  partition  to  be  made.  Nor  was  an  appeal 
from  tueh  a  judgment^  rendered  before  the  passage  of  the  act,  p^ven  by  the 
^  of  March  23d,  1864.  Id.  No  appeal  lies  from  an  order  sustaining  or  over- 
raling  a  demurrer,  until  a  final  judgment  is  rendered  in  the  cause.  MoviUm 
y-EiUnaker,  30  Cal.  627. 

64.  The  act  of  1864,  allowing  appeals  to  be  taken  from  an  interlocutory 
order  in  partition,  determining  the  rights  of  several  parties  and  directing  a 
Potion,  does  not  apply  to  such  judgments  rendered  before  its  passage. 
>«cfc  V.  Courtis,  31  ca;  207. 
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65.  Review  of  order  dsnylng  costs^— An  error  of  the  Coiirt»  in  refbang 
to  allow  a  party  coBts,  cannot  be  reviewed  on  an  appeal  from  an  order  deny- 
ing a  new  trial.    Stevenson  v.  SmUh^  28  Gal.  102. 

66.  An  appeal  cannot  be  taken  from  an  order  denying  a  motion  to  retez 
oosta  made  before  final  judgment.    Levyy.  Oetteaont  27  Gal.  686. 

67.  Appeal  from  ordsr  refaaing  to  retax  coetB. — An  order  denying 4 
motion  to  retax  costs  should  be  reviewed  by  an  appeal  from  the  judgment, 
and  annexing  a  statement  to  the  judgment  roll.    Jo. 

68.  An  order  made  on  a  motion  to  retax  costs  is  not  appealable.  Hie  error 
can  be  reyisedonly  on  an  appeal  from  the  judgment.  Lasky  t.  Davis,  Oct 
T.  1867. 

§  348.  Appellant  shall  fk  undertaking  within  five  days. 

To  render  an  appeal  elBFectual  for  any  purpose,  in  any  case, 
a  written  undertaking  shall  be  executed  on  the  part  of  the 
appellant,  by  at  least  two  sureties,  to  the  effect  that  the 
appellant  will  pay  all  damages  and  costs  which  may  be 
awarded  against  him  on  the  appeal,  not  exceeding  three  hun- 
dred dollars  ;  or  that  sum  shall  be  deposited  with  the  clerk 
with  whom  the  judgment  or  order  was  entered,  to  abide  the 
event  of  the  appeal.  Such  undertaking  shall  be  filed,  or  such 
deposit  made,  with  the  Clerk  within  five  days  after  the  notice 
of  appeal  is  filed.  A^ 

See  pose,  $  355;  N.  Y.  Code,  §  334;  Bancroft's  Forms,  485.  Cerfota  poHitt 
not  required  to  give  an  nndertakfng.    See  notes  to  $  76  and  337,  onie. 

1.  Oonstming  sections  three  hondred  and  forty-ei|[ht  and  three  hnndred  and 
thirty-seyen  of  the  Practice  Act  together,  they  provide  that  an  appeal  is  not 
effectual  for  any  purpose  unless  an  undertiJdng  le  filed  or  a  deposit  made 
with  the  clerk  within  five  days  after  filing  the  notice;  and  failure  to  so  file 
the  undertaking  or  make  the  deposit  wiU  be  fatal  to  the  appeal,  and  it  most 
be  dismissed.  EUiot  y.  Chapman,  15  Cal.  383;  Gordon  y.  Woinsey,  19  Cal.  88, 
affirming  the  last  case. 

2.  Zbceontion  and  formal  parts  of  "undartaking. — ^Under  our  statutfls, 
undertakings  are  on  the  same  footing  with  bonds.  Oanfidd  y.  Bates,  13 
Cal.  606. 

3.  The  execution  of  the  pauer,  the  deliyery  of  it  to  the  clerk,  filing  it 
amon^  the  papers,  with  the  iSSLdayit,  and  the  actual  suspension  of  proceed- 
ings,  u  prima  facie  a  sufficient  proof  of  deliyery,  if  deliyeiy  is  essential,  as  if 
the  instrument  were  sealed.    Jbore  y.  Covey j  13  Cal.  502. 

4.  The  stay  of  proceedings  accorded  by  the  statute  to  the^execution  of  the 
undertaking,  is  a  sufficient  consideration.    Id, 

.  5.  Where  an  instrument  purporting  to  be  a  bond  on  appeal  contains  vovdi 
of  obligation,  and  has  a  scroll  opposite  the  name  of  one  of  the  two  rfgnezs, 
who  cotemporaneously  yerify  the  mstrument  as  their  bond,  it  is  the  bond  of 
both.    Cai^kid  y.  Bates,  13  CaL  606. 

6.  Where  the  appeal  is  bona  fide,  and  not  taken  for  delay,  appellate  GovtB 
will  always  permit  a  new  undertaking  to  be  filed  where  the  ongmal  is  defect* 
iye.     CoulUr  y.  Stark,  7  Cal.  244. 

7.  Where  an  appeal  has  been  dismissed  for  want  of  a  proper  bond,  and  do 
final  judgment  has  been  rendered,  an  appeal  can  be  taken  at  any  time  within 
the  period  allowed  by  law.    Martinez  y.  GaUardo,  5  Cal,  155. 

8.  Besidence  of  the  sureties,  and  their  occupation,  and  that  the  penalty 
must  be  double  the  amount  of  the  judgment,  are  directory  proyisions,  and  are 
intended  for  the  benefit  of  the  otiher  parfy,  and  he  may  waiye  them,    hi  tli^ 
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ttbse  ibe  nepondent  treated  the  appeal  as  recnlaily  made,  made  no  motion  to 
dismiss,  issued  no  execntion,  and  suffered  tne  undertaking  to  have  the  fall 
effect  of  a  regularly  executed  instroment.  Don  v.  Covey,  13  Cal.  502;  DchbwB 
T.  DoAorMde,  15  CaL  875. 

9.  The  Dames  of  the  sareties  need  not  appear  in  the  body  of  the  papers. 
Id. 

10.  The  statnte  requires  the  places  of  residence  and  occupation  of  the 
smieties  to  be  stated  In  an  undei*taking  on  appeal  only  when  a  stay  of  execu- 
tion upon  a  judgment  directing  the  payment  of  money  is  sought.  Dolbim 
y.  DoOarMde,  15  CaL  2n^. 

11.  The  omission  of  the  words  "  to  pay  to  '*  will  not  inyalidate  the  obli^ 
iion  of  an  appeal  bond.  Even  were  this  not  the  case,  where  such  an  omission 
occurs,  leave  should  be  granted  to  file  a  good  bond.  BUlings  v.  Roadhouse,  5 
CaL  71. 

12.  An  undertaking  on  an  appeal  is  an  independent  contract  on  the  part  of 
the  sureties,  in  which  it  is  not  necessary  that  the  appeUant  should  unite. 
Curtis  V.  Richards,  9  Cal.  33;  Tisaot  v.  Darling,  9  Cal.  278. 

^  13.  But,  conceding  that  there  is  a  necessary  discrepancy  between  the  condi- 
tion and  the  penal  portion  of  the  bond,  it  cannot  be  set  up  by  the  obligors,  as 
the  bond  would  be  single,  and  in  a  suit  thereon  the  plaintiff  would  be  entitled 
to  the  full  amount.    Sioain  v.  Graves,  8  Cal.  549. 

14.  Where  a  motion  to  reconsider  an  appeal  was  opposed  on  the  ground 
that  the  undertaking  on  appeal  was  iovalia,  and  after  argument  and  submis- 
sion, was  denied  on  this  ground:  Held,  that  it  was  then  too  late  for  appellant 
to  appear  to  file  a  new  undertaking.  The  offer  should  have  been  made  oefore 
the  motion  was  submitted.     Thvis  v.  O'Ckmnel,  21  CaL  512. 

15.  An  undertaking  on  appeal  filed  under  the  three  hxmdred  and  forty- 
oghth  section  of  the  Practice  Act  is  not  invalidated  because  the  sum  men- 
tioned exceeds  three  hundred  dollars.    ZoUer  v.  McDonald,  23  CaL  136. 

16.  Thne  of  FiUng. — ^The  undertaking  on  appeal  to  the  Supreme  Court 
most  Id  all  cases  be  fied  within  five  days  after  fiBnsr  notice  of  appeal,  and  the 
Court  has  no  power  to  extend  the  time.    EUioU  v.  Chapman,  15  CaL  383. 

17.  Construing  sections  three  hundred  and  forty-eight  and  three  hundred 
and  thirty-seven  of  the  Practice  Act  together,  they  provide  that  an  appeal  is 
not  effectual  for  any  purpose  unless  an  underteJdng  be  filed  or  a  deposit  made 
irith  the  clerk  within  five  days  after  filinff  the  notice;  and  failure  to  so  file 
the  imdertaklng  or  make  the  deposit  will  be  fatal  to  the  appeal,  and  it  must 
be  dismissed.    Id, 

18.  The  period  of  five  days  fixed  by  law  for  filing  the  undertaking,  cannot 
he  abridged  by  the  error  or  negligence  of  the  appeUant;  nor  can  tl^t  appel- 
lant, by  serving  a  copy  of  the  notice  of  appeal  before  the  original  is  filed, 
keep  the  respondent  watching  the  clerk^s  office  to  see  when  it  is  done.  JETost- 
ings  V.  HdOeck  et  al.,  10  Cal.  31. 

19.  If  the  appelU^ts  have  been  guil^  of  no  laches  in  perfecting  their 
M)peal,  the  Court  may  enlarge  the  time  for  them  to  file  their  bond  to  entitle 
them  to  a  stay  of  ptoceedings  under  the  statute,  and  in  the  meantime  order  a 
stay  of  all  proceedings  in  the  inferior  Court  until  the  extended  period  shall 
have  expired;  in  such  case  the  Court  may  impose  such  terms  as  shall  appear 
proper.    Bradley  v.  Hall,  1  Cal.  199. 

20.  Where  an  undertaldng  on  appeal  is  filed  within  the  statutory  time,  and 
the  sureties  are  excepted  to,  and  appellant  gives  notice  that  they  will  justify, 
and  both  parties  appear  before  the  officer  at  ttie  time  fixed  for  justification, 
and  a  new  xmdertaking  is  then  filed  in  place  of  the  old  one,  the  appeal  will 
not  be  dismissed  because  the  undertaking  was  not  filed  within  five  days  after 
tUing  notice  of  appeaL     Cummins  v.  SecSt,  23  Cal.  526. 

21.  SUioU  V.  dmpman,  affirmed;  Babe  v.  HamUJUm,  commented  on.  New 
York  cases  commented  on  and  shown  not  to  be  in  point  as  to  the  necessity  of 
filing  the  undertaking  on  appeal  within  five  days  after  notice  filed,  because 
the  New  York  Code  fixes  no  time  within  which  the  undertaking  must  be  filed. 
Bkaw  V.  BandaU,  15  Cal.  384. 

22.  Provisions  in  a  statute  in  regard  to  the  time  within  which  an  act  is 
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required  to  be  done,  are  ffeneorally  to  be  oonstroed  as  direetorf ;  but  bd^  a 
constmction  is  improper  wnere  a  consequence  is  attached  to  a  faihire  to  com- 
ply with  the  statute.    Id, 

23.  If  an  uDdertaking  on  appeal  is  filed  before  the  notice  of  &PP^  ^  fil^ 
and  served,  the  appeal  will  b^  dismissed  on  motion.  CcurpenUor  y.  WtOkumgon, 
24  Cal.  609. 

24.  Effect  of  filing  tindertaldng. — ^The  perfecting  an  appeal  does  not  re- 
lease the  lien  acquired  by  docketing  the  judgment.    Low  v.  Adams,  6  Cal.  277. 

25.  Where  the  notice  of  appeal  recites  that  the  appellant  appeals  both  firom 
an  order  granting  a  writ  of  assistance  and  from  an  order  refusing  to  set  it 
aside,  and  the  undertaking  on  appeal  stipulates  to  answer  the  consequences 
of  the  appeal  from  the  former  oraer  only:  Held,  that  this  order  alone  will  be 
consider^  by  the  Supreme  Court.    Horn  v.  Volcano  Water  Co.,  18  Cal.  141. 

26.  An  undertaking  in  the  sum  of  three  hundred  dollars,  as  required  by  the 
three  hundred  and  forty-eighth  section  of  the  Practice  Act,  is  sufficient  to 
perfect  such  appeal  and  stay  proceedings.    Pierson  t.  MeCahiU,  23  Cal.  249. 

27.  To  render  an  appeal  effectual  for  any  purpose  in  any  case,  the  undertaking 
or  deposit  must  be  girven  or  made,  as  provided  in  section  three  hundred  and 
forty-eighth.  In  sections  three  hundred  and  forty-nine  to  three  hundred  and 
fifty-two,  inclusive,  a  stay  is  granted  by  executing  another  and  different  under- 
taking. In  the  three  hundred  and  fifty-sixth  section  it  is  provided  that  in  cases 
not  provided  tbv  in  the  sections  above,  the  giving,  the  undertaking,  or  making 
the  deposit  named  in  section  three  hundred  and  forty-eight,  shall  stay  proceed- 
ings in  the  Court  below  upon  the  judgment  or  order  appealed  from.  Merced 
Mininq  Co,  v.  Fremoni,  7  Cal.  132. 

28.  Where,  in  an  action  for  personal  property,  with  damages  for  its  detention, 
the  verdict  was  for  defendant,  and  subsequently  the  Court  below  made  an  order 
granting  a  new  trial,  from  which  order  defendant  appealed  to  the  Supreme  Court, 
giving  an  undertaking  for  damages  and  costs  under  the  three  hundred  and  foriy- 
eifhth  section  of  the  Practice  Act,  and  the  Court  below,  against  the  objection 
of  defendant,  proceeded  to  trv  the  cause  a  second  time  when  plaintiff  had  ver- 
dict and  judgment :  Held,  that  the  judgment  must  be  removed,  because  tin 
Court  below  could  not  proceed  with  a  second  irieA  until  the  appeal  from  the 
order  was  determined.    Ford  v.  Thompaon,  19  Cal.  118. 

29.  On  an  appeal  from  an  order  granting  a  new  trial  in  such  case,  fiie  ver- 
dict being  in  favor  of  the  defendant  and  appellant,  an  undertaking  for  damagei 
and  costs,  according  to  section  three  hundred  and  forty'^ighth  of  the  Praeoee 
Act,  is  sufficient  to  stay  proceedings  pending  the  appeal.    Id. 

30.  The  state  or  a  oonnty  need  not  file  an  undertaking.— Where  the 
people  of  the  State  are  appellants,  it  is  not  necessary  to  file  the  usual  undertak- 
mg  on  appeal.     The  People  v.  Clingan,  5  Cal.  389.    See  ante,  §  76,  notes  (a)  (6). 

31.  No  undertaking  on  appeal  is  necessary  when  the  appeal  is  taken  by  a 
county.     Warden  v.  Mendocino  County,  32  Cal.  655. 

32.  A  bond  to  stay  proceedings  is  not  necessary  in  order  to  perfect  an  appeal 
ttom  a  decree  of  the  District  Court  of  the  United  States  approving  of  a  sorvey 
or  a  Mexican  or  Spanish  grant.     Thornton  v.  Mahoney  et  oj.,  24  Cal.  568. 

33.  Actions  on  an  undertaking  on  appeaL — ^Where  an  appeal  is  withj 
drawn  or  dismissed  by  consent  of  both  parties,  without  being  caUed  to  a  flna^ 
hearing,  no  action  can  be  maintained  on  the  appeal  bond.  OSbom  v.  Eendricic 
son,  6  Cal.  176. 

ii.  Where,  in  an  action  on  an  appeal  bond  conditioned  to  pav  the  judg- 
ment appealed  from,  if  the  same  should  be  affirmed  by  the  appellats  Court, 
it  appeared  that  the  judgment  appealed  from  was  reversed,  wiui  directions  to 
enter  a  different  judgment:  HAa,  that  the  conditions  of  such  bond  were  not 
broken,  and  that  no  action  would  lie  thereon.    Chase  v.  Rtes,  10  Cal.  617. 

35.  To  enable  the  assignee  of  a  judgment  to  sue  on  the  appeal  bond  filed 
in  the  cause,  he  must  have  an  assignment  of  the  bond.  Moses  v.  TAotm,  6 
Cal.  87. 

36.  Where  a  surety  undertakes  that  his  principal  shall  pay  Kny  judgment 
to  be  rendered,  etc.,  the  judgment  against  tne  principal  is  conclusive  against 
the  surety.    Pico  v.  Webster,  14  Cal.  204. 
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37.  Wliere  an  appeal  is  taken  by  a  party,  and,  as  a  condition  to  giye  it  effect^ 
a  bond  or  tmdertaiang  with  or  by  sureties  is  annexed — the  undertaking  being, 
eiecnted  for  the  benefit  of  the  appellant — the  law  presumes  that  it  was  exe- 
eat«d  at  his  request ;  and  probably  no  proof  of  that  faot  is  requisite  in  a  suit 
bT  the  surety  against  the  appellant  for  money  paid  on  account  of  the  surety- 
ship. At  ail  eyents,  very  slight  proof  of  such  request  would  be  required. 
BosUc  v.  Love,  16  Cal.  72. 

38.  The  sureties  on  an  undertaking  are  entitled  to  stand  on  the  precise 
tenns  of  the  contract,  and  there  is  no  way  of  extending  their  liability  beyond 
the  stipulation  to  which  they  have  chosen  to  bind  themselves.  Tarpey  y.  Schil- 
knberger,  10  Cal.  890. 

39.  An  undertaking  on  appeal  conditioned  for  the  payment  of  what  the 
indgment  creditor  has  no  legal  right  to  receiye,  is  not,  as  to  such  condition, 
bmdingupon  the  sureties.     Whitney  y.  AHen,  21  Cal.  233. 

40.  Where  an  appeal  is  dismissed  on  motion  of  respondent^  based  on  writ- 
ten consent  of  the  appellant,  the  dismissal  operates  as  an  affirmance  of  the 
judgment,  and  charges  the  sureties  on  the  undertaUng  on  appeal.  Chase  y, 
Beraud,  29  Cal.  138. 

41.  Where  an  appeal  is  taken  to  the  Supreme  Court  from  a  judgment,  by 
filing  notice  of  appeal  and  undertaking,  and  the  appeal  is  afterwards  dis- 
BUBsed  by  the  Supreme  Court  for  &iilure  of  the  appellant  to  send  up  a  tran- 
script, the  sureties  are  liable  on  the  undertaking  on  appeal.  Ellis  y.  JSvU,  2^ 
Cal.  160;  see  post,  §352. 

§  349.  *  Undertaking  on  appeal  from  a  money  judgment 

If  the  appeal  be  from  a  judgment  or  order  directing  the 
payment  of  money,  it  shall  not  stay  the  execution  of  the 
judgment  or  order,  unless  a  written  undertaking  be  executed 
on  the  part  of  the  appellant,  by  two  or  more  sureties,  stating 
their  places  of  residence  and  occupation,  to  the  effect  that 
thej  are  bound  in  double  the  amount  named  in  the  judgment 
or  order;  that  if  the  judgment  or  order  appealed  from,  or 
any  part  thereof,  be  affirmed,  the  appellant  shall  pay  the 
amount  directed  to  be  paid  by  the  judgment  or  order,  or  the 
part  of  such  amount  as  to  which  the  judgment  or  order  shall 
be  affirmed,  if  affirmed  only  in  part,  and  all  damages  and  costs 
which  shall  be  awarded  against  the  appellant  upon  the  appeal* 
When  the  judgment  or  order  appealed  from  is  made  payable 
m  a  specified  kind  of  money  or  currency,  the  undertaking 
required  by  this  section  shall  be  drawn  and  made  payable 
in  the  same  kind  of  money  or  currency  specified  in  such 
judgment. 

'Amended  1863,  690;  Bancroft's  Forms,  486.  N.  T.  Code,  $  335.  Certain 
parties  not  required  to  giye  an  undertaking.    See  ardef  $  76^  notes  (a)  (6). 

1.  By  the  Code,  the  undertaking  on  appeal  proyiding  for  the  liabilities  of 
Qie  Boreties  upon  condition  of  the  affirmance  of  the  judgment  operates  as  a 
8t^;  and  if,  by  a  mere  neglect  to  prosecute  the  appeal,  and  for  that  reason 
tonering  it  to  be  dismissed  after  the  respondent  has  been  depriyed  of  his 
rights  under  the  judgment  by  the  undertaking,  the  sureties  eould  be  released 
Qpon  the  pretense  that  the  judgment  vas  not  affirmed,  it  is  eyident  that  great 
iBJQstice  would  in  many  instances  be  perpetrated,  and  a  fraud  practiced  upota 
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the  respondents.  Karth  v.  lAghi,  15  Cal.  327;  ChamberHn  v.  JUtd,  16  Cal.  207; 
Chase  v.  Beraud,  29  Id.  188. 

2.  If,  in  foreclosure  cases,  a  judgment  rnperscmam  is  rendered  against  Am 
defendants,  and  also  one  esdfbrcing  the  lien,  and  an  appeal  is  taken  from  the 
vhole  judgment  in  order  to  sta^  proceedings  upon  the  whole  judgment,  the 
appellant  must  file  an  undertakmg  for  costs,  one  in  double  tne  amoont  of 
the  personal  judgment,  and  one  for  the  payment  of  waste  and  such  deficiency 
as  may  remain  due  after  the  sale  of  the  property,  and  all  these  xmdertakmgs 
may  be  in  one  instrument^  or  seyeral,  at  the  option  of  the  appellant.  Engtmd 
T.  Lewis  d  a/.,  26  Gal.  356. 

8.  In  such  cases,  if  the  undertaking  is  given  only  for  costs  and  waste  and 
deficiency,  an  execution  on  the  personal  judgment  is  not  stayed  pending  the 
appeal;  and  if  the  undertaking  is  given  only  for  costs  and  double  the  amonnt 
of  the  personal  judgment,  an  execution  for  the  sale  of  the  property  apoa 
which  me  lien  is  foreclosed  is  not  stayed  pending  the  appeal.    Id, 

4.  An  appeal  will  not  be  dismissed  on  the  ground  of  insufficiency  in  the 
lustification  of  the  sureties  on  the  undertaking,  where  the  undertaking  was 
Doth  to  render  the  appeal  effectual  and  to  stay  execution,  and  the  justificatioii 
was  sufficient  for  the  former  purpose.    DMms  v.  DoUarhidef  15  Cal.  374. 

6.  Where  the  examination  of  the  sureties  does  not  disclose  sufficient  property 
to  make  the  undertaking  operate  as  a  stay,  bat  does  disclose  sufficient  to  rendor 
appeal  effectual,  respondent's  remedy  is  by  motion  in  the  Court  below  for  leave 
to  proceed  on  tiie  judgment,  notwithstanding  the  undertaking,  and  not  by  mo- 
tion in  the  Supreme  Court  to  dismiss  the  appeal.  Dobbins  v.  DoUarkidtf  15 
Cal.  374. 

6.  The  statute  requires  the  place  of  residence  and  occupation  of  the  sureties 
to  be  stated  in  an  undertaking  on  appeal  only  when  a  stay  of  execution  opoB 
a  judgment  directing  the  payment  of  money  is  sought    Id. 

7.  An  undertaking  without  such  statement  will  render  the  appeal  effectoal; 
and  as  to  the  operation  of  such  an  undertaking  as  a  stay,  this  case  requites  no 
decision.    Id, 

§  350.  Appeal  from  a  judgment  for  deUvery  of  documents. 

If  the  judgment  or  order  appealed  from,  direct  the  assigih 
ment  or  delivery  of  documents,  or  personal  property,  the  ex- 
ecution of  the  judgment  or  order  shall  not  be  stayed  by 
appeal,  unless  the  things  required  to  be  assigned  or  delivered, 
be  placed  in  the  custody  of  such  officer  or  receiver  as  the 
Court  may  appoint ;  or  unless  an  undertaking  be  entered, 
into,  on  the  part  of  the  appellant,  with  at  least  two  sureties, 
and  in  such  amount  as  the  Court,  or  the  Judge  thereof,  or 
County  Judge,  may  direct,  to  the  eflfect  that  the  appellant 
will  obey  the  order  of  the  Appellate  Court  upon  the  appeal. 

K.  T.  Code,  i  336.    See  noUs  (a)  (&),  ante  $  76. 

§  351.  Appeal  from  a  judgment  directing  the  execution  of  a 
conveyance^  etc. 

If  the  judgment  or  order  appealed  from  direct  the  execu- 
tion of  a  conveyance  or  other  instrument,  the  execution  of 
the  judgment  or  order  shall  not  be  stayed  by  the  appeal 
until  the  instrument  is  executed  and  deposited  with  the  Clerk 
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with  whom  the  judgment  or  order  is  entered,  to  abMe  the 
judgment  of  the  Appellate  Court. 

See  nofes  (a)  (b\  §  76,  ante. 

§  352.  Undertaking  on  appeal  concerning  real  property. 

If  the  judgment  or  order  appealed  from  direct  the  sale,  or 
delivery  of  possession  of  real  property,  the  execution  of  the 
same  shall  not  be  stayed,  unless  a  written  undertaking  be  ex- 
ecuted on  the  part  of  the  appellant,  with  two  or  more  sure- 
ties, to  the  eflFect  that  during  the  possession  of  such  property 
by  the  appellant,  he  will  not  commit,  or  suffer  to  be  commit- 
ted, any  waste  thereon,  and  that  if  the  judgment  be  aflSrmed, 
he  will  pay  the  value  of  the  use  and  occupation  of  the  pro- 
perty from  the  time  of  the  appeal  until  the  delivery  of  pos- 
session thereof,  pursuant  to  the  judgment  or  order,  not 
exceeding  a  sum  to  be  fixed  by  the  Judge  of  the  Court  by 
which  the  judgment  was  rendered  or  order  made,  and  which 
shall  be  specified  in  the  undertaking.  When  the  judgment 
is  for  the  sale  of  mortgaged  premises,  and  the  payment  of  a 
deficiency  arising  upon  the  sale,  the  undertaking  shall  also 
provide  for  the  payment  of  such  deficiency. 

K  Y.  Code,  $  338;  Bancroft's  Forms,  487.  See  notes  {a)  ^\  ante,  {  76. 

1.  GeaeraUy.— Where  an  appeal  Is  taken  from  a  decree  foreclosing  a  mort 
ga^  by  the  mortgagor,  who  is  in  possession  of  the  premises,  the  statute  does 
not  rejiuire  an  undertaking  on  appeal,  binding  the  appellant  to  acconnt  to  the 
phuntiff  for  the  rents,  or  for  the  value  of  the  use  and  occupation  of  the 
premises  pending  the  appeal.    WhUney  v.  AUen,  21  Cal.  233. 

2.  The  provision  in  section  352  of  the  Practice  Act  in  regard  to  use  and  oo» 
enpation  refers  to  cases  in  which  the  creditor  is  entitled  to  the  use,  and  more 
paiticolarly  to  judgments  and  orders  directing  a  delivery  of  possession.  It 
vas  Dot  intended  by  this  section  either  to  increase  the  liability  of  the  debtor, 
or  to  subject  the  sureties  to  a  liability  greater  than  that  of  the  principal.  *  Id. 

3.  An  undertaking  on  appeal  to  the  Supreme  Court,  conditioned  "  that  appel- 
lant will  pay  all  costs  and  damages  which  may  be  awarded  against  him  on  the 
appeal,  and  also  all  the  rents  and  profits  of  the  premises  in  controversy  during 
toe  pendency  of  the  appeal  not  exceeding  six  hundred  dollars,"  is  stiiilolent  to 
•ostain  an  appeal.    Zolkr  v.  McDonald,  23  Cal.  136. 

4.  One  who  appeals  from  a  decree  in  his  favor  in  order  to  obtain  a  decree  for 
larger  sum,  cannot,  pending  the  appeal,  carry  into  execution  the  decree. 
kornian  v.  Mahoney  d  cUs.i  24  Cal.  584. 

5.  An  appeal  duly  taken  to  the  Court  of  last  resort,  suspends  all  proceedingB 
hi  tiie  Court  below.    Id. 

6.  Fonn  of  nndertaldnc^  on  appeaL— When  the  judgment  is  for  the  en' 
ibroement  of  a  lien  and  a  sale  of  the  property,  the  undertaking  to  stay  a  sale  of 
tbe  property  pending  the  appeal  need  not  provide  for  the  payment  of  the  value 
of  the  use  and  occupation  or  the  premises.  Snglund  v.  L&utia  et  aL,  25  Cal. 
356. 

7.  In  a  case  where  the  judgment  directs  a  sale  of  real  property,  the  under- 
takfaig  on  appeal,  in  order  to  stay  a  sale,  need  only  provide  security  against 
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waste,  nnlefls  there  is  a  pro-vision  In  the  judgment  for  tbe  payment  of  a  de- 
ficiency, in  which  case  it  must  provide  for  the  payment  of  such  deficiency.    EL 

8.  When  the  judgment  directs  a  sale  for  the  purpose  of  satisfying  any  lieo 
other  than  a  mortgage  lien,  the  undertaking  on  appeal,  to  stay  a  sale,  need  not 
provide  for  the  payment  of  any  deficiency  which  the  judgment  may  direct  to  be 
paid.    Id. 

9.  Stay  of  proceedings  on  appeal — ^If,  in  foreclosure  cases,  a  judgment  m 
personam  is  rendered  against  liie  defendants,  and  also  one  enforcing  the  lien, 
and  an  appeal  is  taken  from  the  whole  judgment,  in  order  to  stay  proceedings 
upon  the  whole  judgment,  the  appellant  must  furnish  an  undertaking  for  costs— 
one  in  double  the  amount  of  the  personal  judgment,  and  one  for  &e  paymont 
of  waste  and  such  deficiency  as  may  remain  due  after  the  sale  of  the  property ; 
and  all  tiiese  undertakings  may  be  in  one  instrument,  or  several,  at  ue  optMB 
of  the  appellant.    Id. 

10.  In  such  cases,  if  the  undertaking  is  given  only  for  costs,  and  waste,  and 
deficiency,  cm  execution  on  the  personal  Judgment  is  not  stayed  pending  tbe 
appeal,  and  if  the  undertaking  is  given  only  for  costs  and  double  the  amount  of 
the  personal  judgment,  an  execution  for  the  sale  of  his  property  upon  which  the 
lien  is  foreclosed  is  not  stayed  pending  the  appeal.    Id, 

11.  An  appeal  from  an  order  refusing  to  change  the  venue  of  ha  action,  ope- 
rates as  a  stay  of  all  ftirther  proceedings  in  the  ease  in  the  Court  below  milil 
sach  appeal  is  determined.    Fieraon  v.  McOaJdUy  23  GaL  249. 

12.  Actions  on  undertaking  on  appeal— A  right  of  action  on  anundertak* 
ing,  executed  to  stay  a  writ  of  restitution  pending  on  appeal  firom  a  judgment 
in  ejectment,  accrues  upon  the  affirmance  of  the  judgment,  thoagh  the  liability 
of  the  obligors  may  continue  until  the  applicants  deliver  possession  of  the  prem- 
ises recovered.    De  Castro  v.  Clarke,  29  Cal.  11. 

13.  The  plaintiff  in  a  judgment  in  ejectment  in  an  action  on  an  undertaking 
to  stay  a  writ  of  restitution  pending  an  appeal,  can  recover  the  value  of  the 
use  of  whatever  part  of  t^e  premises  the  defendants  occupied,  if  the  judgment 
is  affirmed.    Id.    See  arUe,  $  348. 

§  353.  ^Stay  of  proceedings.     The  security  on  appeal  muy  6e 

Undied  in  the  case  of  an  execution^  etc. 

Whenever  an  appeal  is  perfected,  as  provided  in  the  pre- 
ceding sections  in  this  chapter,  it  shall  stay  all  further  pro- 
ceedings in  the  Court  below  upon  the  judgment  or  order 
appealed  from,  or  upon  the  matters  embraced  therein ;  and 
on  appeal,  and  filing  an  appeal  bond  on  appeal  from  an  order 
disharging  an  attachment,  said  attachment  shall  notbedir 
solved,  but  shall  remain  in  full  force  until  the  cause  be  di« 
posed  of  on  appeal ;  but  the  Court  below  may  proceed  upoa 
any  other  matter  embraced  in  the  action,  and  not  affected  by 
the  order  appealed  from.  And  the  Court  below  may,  in  its 
discretion,  dispense  with  or  limit  the  security  required  by 
said  sections,  when  the  appellant  is  an  executor,  administra* 
tor,  trustee,  or  other  person  acting  in  another's  right ;  p^ 
vided^,  that  an  appeal  shall  not  continue  in  force  an  attachment, 
unless  an  undertaking  be  executed  and  filed,  on  the  part  of 
the  appellant,  by  at  least  two  sureties,  in  double  the  unoiu^ 
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ef  the  debt  claimed  by  him,  that  the  appellant  will  pay  all 
oostB  and  damages  which  the  respondent  may  sustain  by 
reason  of  the  attachment,  in  case  the  order  of  the  Court  be- 
low be  sustained ;  and  unless,  also,  notice  of  the  append  be 
given  within  five  days  after  service  of  the  notice  of  the  entry 
of  the  order  appealed  /rom,  and  such  appeal  be  perfected, 
«nd  the  undertaking  in  this  section  mentioned  be  filed  within 
fi?e  days  thereafter. 

^Amended  1865-6,  707.    N.  T.  Code,  $  339.    Banoroft's  Fonns,  486. 

1.  Where  a  suit  is  pending  in  Uie  Supreme  Court  on  appeal,  the  jn'lgment 
bdow  is  suspended  for  aH  pnrxyoses,  and  it  is  not  evidence  upon  the  c  aestionfl 
•t  iflsne,  eren  between  the  parties.     Woodbury  t.  Bowman^  IS  GaL  634. 

2.  Proceedings  stayed  npon  a  judgment,  pending  an  appeal,  though  no  un- 
dertaking was  fi;iTen.    Boss  ▼.  Ausm,  2  Cal.  183. 

3.  An  appear  from  an  order  of  zeference  stays  the  proceedingBL  Smith  t, 
foOock,  2  Cal.  92. 

L  Where  the  sureties  to  an  undertakiBg,  on  ap|>eal'  to  the  Supreme  Court, 
Ratify  in  a  sum  less  than  double  the  amount  speoified  in  the  undertakii^,  but 
more  than  double  the  amount  of  three  hundred  dollars,  such  undertaking  is 
niBdent  under  section  three  hundred  and  forty-eight  of  the  Code,  though 
imofficient  to  stay  the  issuance  of  the  execution.  MokdunvM  HtU  Co.  y. 
Woodbmy,  10  Cal.  185. 

5.  Where  the  examination  of  the  sureties  does  not  disclose  sufficient  prop- 
tity  to  make  the  undertaking  operate  as  a  stay,  but  does  disclose  sufficient  to 
Knder  the  appeal  effectual,  respondent's  remedy  is  by  motion  in  the  Court 
lidov  for  leaye  to  proceed  on  the  judgment,  notwithstanding  the  undertaking, 
i&d  not  by  motion  in  the  Supreme  Court  to  dismiss  the  appeal.  Dol>bma  t, 
lUbrAtde,  15  Cal.  374. 

'  6.  A  stay  of  proceedings,  from  its  nature  under  an  appeal,  only  operates 
vpom  ciders  or  judgments  commanding  some  act  to  be  done,  and  does  not 
Mkdi  a  case  of  injunction.  Marced  Mvning  Co,  y.  Frwwni,  7  Cal*  132;  ilici^ 
T.  ifidhoel,  16  Cal.  109. 

§  354.  TTndertdkmg  may  be  in  one  insirument  or  several 

The  luidertakiDg  prescribed  by  sections  three  hundred  and 
fcrty-eight,  three  hundred  and  forty-nine,  three  hundred  and 
fifty,  and  three  hundred  and  fifty-two,  may  be  in  one  instru' 
ment,  or  several,  at  the  option  of  the  appellant. 

B.  I.  Code,  $  340. 

§  355.  iJusiijieaticfn  of  sureties  on  wfdertahing  on  appeai. 

An  midertaking  on  appeal  shall  be  of  no  effect,  unless  it  be 
•eoompanied  by  the  affidavit  of  the  sureties  that  they  are 
each  worth  the  amount  specified  therein,  over  and  above  all 
their  juat  debts  and  liabilities,  exclusive  of  property  exempt 
from  execution,  except  where  the  judgment  exceeds  three 
thousand  dollars,  and  the  undertaking  is  executed  by  more 
than  two  sureties;  they  may  state  in  their  affidavits  that  they 
*Te  aeverally  worA  amounte  less  than  that  expressed  in  the 
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undertaking,  if  the  whole  amount  be  equivalent  to  that  % 
two  sufficient  sureties.  The  adverse  party,  however,  wtf 
except  to  the  sufficiency  of  the  sureties  to  the  undertaking  ^ 
undertakings  mentioned  in  sections  three  hundred  and  forif^ 
nine,  three  hundred  and  fifty,  three  hundred  and  fifiy-<nA^ 
and  three  hundred  and  fifty-two,  at  any  time  within  thir^; 
days  after  the  filing  of  such  undertaking;  and  unless  theyofi 
other  sureties,  within  twenty  days  after  the  appellant  or  af^ 
pellants  shall  have  been  served  with  notice  of  such  exceptioiM 
justify  before  a  Judge  of  the  Court  below,  a  County  Judg% 
or  County  Clerk,  upon  five  days'  notice  to  the  appellant,  erfj 
cution  of  the  judgment  or  decree  appealed  from  shall  be  noi 
longer  stayed;  and  in  all  cases  where  an  undertaking  is  nrl 
quired  on  appeal  by  the  provisions  of  this  Act  a  deposit  m 
the  Court  below  of  the  amount  of  the  judgment  appealei' 
from,  and  three  hundred  dollars  in  addition,  shall  be  eqnivft*! 
lent  to  filing  the  undertaking,  and  in  all  cases  the  undertakiflf  | 
or  deposit  may  be  waived  by  the  written  consent  of  itoj 
respondent. 

^Amended  1854,  92;  1865-^,  70a  See  ante,  $  348;  K.  T.  Code,  $  341;  ifilb 
Forms,  189S-1899. 

1.  Time  of  eacaminatlon  of  soretles. — Where  a  party  gave  notioe  of  |M^ 
tification  of  the  snreties  on  an  undertaking  before  the  clerk  of  the  CoOT 
below,  on  the  seventh  of  November,  between  the  hours  of  ten  a.  m.  andftiV 
p.  M.  of  that  day,  and  the  sureties  appeared  upon  such  notice  soon  ate  tA 
of  that  day:  Hdd,  that  the  clerk  acted  properly  in  refusing  to  take  their  jittl^ 
ification,  the  opposite  party  being  absent,  until  the  last  nour  stated  iaftft 
notice.    Lower  v.  Knox,  10  Cal.  480.  i 

2.  Time  within  whioh  to  Justify  cannot  be  extended.— Where  iki  i 
respondent  gave  notioe,  April  20th,  excepting  to  the  sufficiency  of  thesvretiaf  | 
on  an  undertaking  on  appeal,  and  appellant  then  gave  notioe  tliat  the  fcB»*. 
ties  would  justify  on  the  twenty-fifth  of  the  same  month,  and  ordexs  wm-; 
afterwards  made  extending  the  time  of  justification  to  May  1st:  Edd,  thit^ 
the  failure  of  the  sureties  to  justify  within  five  days  after  notioe  of  exoeptitt' 
to  their  sufficiency  rendered  the  appeal  a  nullitj:  that  the  statute  upon  till 
subject  TA  peremptory;  and  that  the  Court  had  no  power  to  extend  ue  tiv^ 
Boush  V.  Van  Bagen,  17  Gal.  121. 

3.  Offlcers  before  whom  to  justify.— Under  the  three  hundred  and  fif^ 
fifth  section  of  the  Practice  Act,  where  respondent  excepts  to  the  snretiegoe 
the  undertaking  on  appeal,  the  sureties  must  justify  before  a  Countf  '<i4^ 
of  the  county  where  the  suit  is  pending,  where  that  officer  is  selected,  «ii^ 
where  such  justification  was  before  the  County  Judge  of  another  ooim^t 
where  the  sureties  resided,  the  appeal  will  be  dismissed.  Boiush  t.  Van  B/g^ 
18  Cal.  668. 

4.  A  justlOcation  by  the  sureties  upon  an  undertaking  on  appeal  to  fti: 
Supreme  Court,  made  before  a  County  Judge  of  a  county  other  than  thatwlMi^' 
the  judgment  was  rendered,  is  not  eneotuu  for  any  purpose.     Thvis  v.  (yCa^ 
ndl,  21  Cal.  512. 

6.  Under  the  three  hundred  and  fifty-fifth  section  of  the  Fzaetioe  Ae^ 
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'whme  respondent  excepts  to  the  sureties  on  the  undertaking  on  appeal,  fhe 
:teeti68  most  justify  oefore  a  County  Judge  of  the  county  where  the  suit 
,|i  pending,  where  that  officer  is  selected,  and  where  such  justification  was 
IM^  tbe  County  Judge  of  another  county  where  the  sureties  reaided,  the 
'Ifpeal  will  be  disxnissed.    Boush  y.  Van  Hagen^  18  Cal.  668. 

6.  Fafluxe  of  stiretiaB  on  exception. — A  failure  of  sureties  upon  an 
iBdertaking  on  appeal  to  justify,  when  they  are  excepted  to,  leaves  the  appeal 
w  though  no  undertaking  had  been  filed,  and  ineffectual  for  any  purpose, 
lower  T.fnooB,  10  Cal.  480. 

.  7.  Where  the  appellant,  on  an  appeal  pending;  from  the  District  Court  to 
Am  Supreme  Court,  filed  in  the  clerk's  office  of  the  District  Court  his  notice 
'4f  appeal  and  undertaking,  and  the  respondent,  within  the  time  allowed  by 
'  1iw,  excepted  to  the  sufficiency  of  the  sureties  to  the  undertaking,  and  they 
vfuledto  justify  to  the  satisfaction  of  the  clerk  of  said  Court,  who  issued 
.«iecation  on  said  judgment:  Eddy  that  it  was  error  in  the  Judffe  of  said 
<3oQrt  to  make  an  order  of  supersedeas,  staying  said  execution.  MohdunvM 
M  Co,  r.  Woodbury,  10  CaL  188. 

8.  A  new  undertaking  may  be  filed,  etc. — After  notice  of  exception  to 

fiia  sufficiency  of  tbe  sureties  on  an  undertaking  on  appeal  to  the  Supreme 

^  Ooort^the^  cannot  justify  without  notice  to  the  adverse  party;  and  in  this 

'    ,  the  justification  being  made  without  notice,  the  appeal  was  ordered  to  be 


ifamused,  unless  appellants  within  ten  days  file  a  new  undertaking,  and  the 
sureties  thereon  justify,  upon  notice,  to  the  respondent.  Stark  y.  ^rr^,  16 
(kL361. 

9.  When,  on  account  of  the  insufficiency  of  the  undertaking  on  appeal, 
1m  sppelUmt  files  a  new  undertaking  in  the  Supreme  Court,  approved  by  one 
«( the  Justices,  the  respondent  cannot  require  the  sureties  in  the  substituted 
undertaking  to  justify.    Stevenson  v.  Steinberg,  32  Cal.  373. 

10.  The  Justice  approving  such  new  undertaking,  when  called  upon  to 
^iprove  the  same,  will  ascertain  by  examination  of  the  sureties  that  they  pos- 
fKB  the  necessary  qualifications.    Id, 

U.  Waiver  of  justification  of  snreties. — ^If  the  sureties  on  an  appeal 
.  loud  are  excepted  to,  and  appear  before  the  Justice  to  testify,  and  the  parhr 
'  ^tse^ting  then  states  before  the  Justice  that  he  knows  the  sureties  to  be  good, 
"jHitt  only  excepted  because  his  attorney  told  him  to  do  so,  this  is  a  waiver  of 
^  jBBtification.    Blair  v.  HamUUm,  32  Cal.  49. 

12.  A  j>arty  who  excepts  to  the  sufficiency  of  sureties  on  an  appeal  bond, 
Baywuve  their  justification.    Id.      * 

§  356.  Undertaking  in  cases  not  specified  above. 

In  cases  not  provided  for  in  sections  three  hundred  and 
forty-nine,  three  hundred  and  fifty,  three  hundred  and  fifty- 
one,  and  three  hundred  and  fifty-two,  the  perfecting  of  an 
appeal,  by  giving  the  undertaking,  and  the  justification  of 
the  sureties  thereon,  if  required,  or  making  the  deposit 
mentioned  in  section  three  hundred  and  forty-eight,  shall 
•tay  proceedings  in  the  Court  below  upon  the  judgment  or 
order  appealed  from  ;  except  that  where  it  directs  the  sale 
of  perishable  property,  the  Court  below  may  order  the  prop- 
orty  to  be  sold,  and  the  proceeds  thereof  to  be  deposited,  to 
abide  the  judgment  of  the  Appellate  Court. 

N.  Y.  Code,  §  343. 

t  In  an  action  for  personal  property,  with  damagesjfor  itg  detention,  the 
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Terdlct  was  fior  defendant,  and  snbBeqnentlj  the  Court  below  made  aa  otdm 
mnting  a  new  trial,  f^m  which  order  defendant  appealed  to  the.  Sopiei 
Oonrl,  giyinff  an  undertaking  for  damagee  and  costs,  under  the  three  fauBdni 
and  forty-eighth  section  of  the  Practioe  Act,  and  then  the  Court  below,  sgniii^ 
the  objection  of  defendant,  proceeded  to  trv  the  cause  a  second  time,  wh« 
plaintiff,  had  verdict  and  judgment:  HM,  that  the  judgment  most  be  reTervd, 
because' the  Court  below  could  not  proceed  with  a  second  trial  until  the  iq>peil 
from  the  order  was  determined.    Irord  v.  Thompson^  19  Cal.  118. 

2.  On  appeal  firom  an  order  granting  a  new  trial,  in  snch  a  case,  the  TsrdiBl 
being  in  favor  of  the  defendant  and  appellant,  undertaking  lor  damiges  sal 
costs  according  to  the  three  hundred  and  forty-eic^hth  section  of  die  moliet 
Act  is  sufficient  to  stay  proceeding^  pending  the  appeal    Id. 

§  857.  ^Appeals  may  be  brought  to  a  hearing  on  notice. 

Appeals  in  the  Supreme  Court  may  be  brought  to  a  hou^ 
ing  by  either  party,  upon  a  notice  of  three  days  to  the  oppo- 
site party.  Before  the  argument,  each  party  shall  furnish  to 
the  other,  and  each  of  the  Justices,  a  copy  of  his  points  and 
.  authorities;  or  eithei*  party  may  file  one  copy  thereof  .with 
the  Clerk,  who  shall  cause  the  requisite  copies  to  be  made. 

iAmend6dl8&4,92. 

1.  Where  notice  of  argument  has  been  f^iren  by  the  appellant,  the  imgoi^ 
dent  may  move  for  an  eSCirmance  of  the  judgment  ez  parU,  although  hehu 
fldven  no  notice  of  argument  Binnstt,  J.  dissenting.  Conskod  t.  I9M^  1 
Cal.  383. 

2.  Though  a  decision  of  the  Supreme  Court  wiU  not  be  set  aside  for  wtfl 
of  a  formu  statutory  notice  of  argument,  if  the  adverse  party  had  actuid  lu^ 
tice,  yet  a  judgment  of  affirmance  for  failure  of  the  appellant  to  appear  viH 
be  set  aside,  if  he  had  not  actual  notice,  etc.  Lightiom  v.  Xaicrsaoel,  2  Od* 
106. 

3.  Where  eouuel,  in  a  cause  pending  in  the  Supreme  Court,  sttpulate  to 
submit  the  case  to  ^e  Court  on  two  grounds  only,  it  is  a  clear  waiver  of  iB 
other  assignments  of  error,  and  they  will  not  be  allowed  to  go  behind  saeh 
stipulation,  and  insist  upon  points  other  than  those  mentionea  in  the  fltipn- 
lation.    Cahoon  etalT.  Levy,  10  Cal.  216. 

§  358.  On  judgment  on  appeal^  remittitur  shaU  be  certified  to 
the  Clerk  of  the  Court  below. 

When  judgment  is  rendered  upon  the  appeal,  it  shall  be 
certified  by  the  Olerk  of  the  Supreme  Court  to  the  Clerk 
with  whom  the  judgment  roll  is  filed,  or  the  order  appealed 
from  is  entered.  In  cases  of  appeal  from  the  judgment,  the 
Clerk  with  whom  the  roll  is  filed  shall  attach  the  certificate 
to  the  judgment  roll,  and  enter  a  minute  of  the  judgment  of 
the  Supreme  Court  on  the  docket  against  the  original  entry. 
In  cases  of  appeal  from  an  order,  the  Clerk  shall  enter  at 
length  in  the  records  of  the  Court  the  certificate  received, 
and  minute  against  the  entry  of  the  order  appealed  from  a 
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reference  to  the  certificate,  witli  a  brief  statement  that  snch 
order  has  been  affirmed,  reversed,  or  modified,  as  the  case 
may  be,  by  the  Supreme  Oonrt,  on  appeal. 

1.  The  Ooturt  below  cannot  refase  to  giye  effect  to  -the  judgment  of  this 
Coort ;  and  a  judgment  entered  by  the  clerk,  in  such  case,  is  jost*  as  binding 
as  if  entered  in  the  Supreme  Court  itself.    McMUlan  y.  Richards^  12  Gal.  467. 

3.  Whfiore  a  ease  is  appealed  from  the  District  Court  to  the  Supreme  Court, 
and  the  Supreme  Court  reyerses  the  judgment  of  the  District  Court,  aud 
directs  the  entry  of  a  final  ^'udgment,  such  judgment  can  be  entered  by  the 
^ark  of  tiie  District  Gouzi  m  the  yaoatton.    Id. 

3.  The  act  of  the  clerk  in  entering  the  judgment  is  a  mere  ministerial  act 

4.  The  remiiiiiivir  from  this  Court  is  by  the  direction  of  the  three  hundred  and 
fifty-eighth  section  of  the  Practice  Act,  to  be  attached  by  the  clerk  of  the  Dis- 
trict Geurt  to  the  judgment  roll,  and  a  minute  of  the  judgment  entered  on  the 
docket  against  the  original  entry ;  the  judgment  of  this  Court  then  stands  aa 
the  judgment  of  the  District  Court  If  it  award  a  new  trial,  the  clerk  will  place 
the  cause  on  the  calendar  ;  if  costs,  he  will,  on  the  application  of  the  party, 
iisne  execution  for  the  same.  Mayor ^  etc.,  of  MaruBvUk  y.  Buchancaif  3 
Cal.  Z12. 

5.  The  District  Court  has  no  authority  to  preyent  tiie  immediate  execation  of 
the  judgment  of  this  Court  so  remitted.    Id. 

6.  The  judgment  of  tiiis  Court  upon  appeal,  and  the  costs  consequent  thereon, 
Ib  final.    Id. 

7.  The  clei^k  of  ibis  Court,  in  entering  up  the  judgment,  adds  the  words  "  with 
eostik"  and  annexes  to  the  remiUUvr  a  copy  of  the  bill  of  costs  filed.  These 
words  are  a  sufficient  awarding  of  costs  for  the  clerk  of  the  Court  below  to 
lame  execution  for  the  same.    Id, 

8.  This  Court  loses  all  control  and  jurisdiction  oyer  a  case  after  the  remittUur 
has  been  filed  in  the  Court  below.    Blanc  y.  Bowman,  22  Cal.  23. 

9.  A  motion,  therefore,  to  yacate  a  judgment,  on  the  g^und  that  it  was  not 
rendered  by  the  proper  members  of  the  Court,  cannot  be  entertained  after  the 
remittUiir  has  been  filed  below.    Id. 

10.  Distdct  court  has  no  power  to  modtfy  jadgmeat  of  supreme 
court<— ^Ir^en^i  y.  CUy  of  San  FrandsoOy  30  Cal.  68 ;  Meyer  y.  £bhny  Oct. 
1. 1867. 
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Chaptbb  DL — Appeals  to  the  Supreme  Oouri  from  the  County 

Chart. 

SficnoN  359.    Appeal  may  be  taken  from  county  Court,  in  certain  cases. 
360.    Security  on  appeal  shall  be  the  same  as  provided  in  pre- 
ceding chapter. 
'  '361.    Appeals  may  be  brought  to  a  hearing  on  notice. 
862.    Appellant  shall  furnish  papers  on  appeal. 

§  869.  ^Appeal  may  be  taken  from  Comity  Courts  in  certain 
cases. 

An  appeal  may  be  taken  to  the  Supreme  Oonrt  from  a  final 
judgment  of  the  County  Court. 
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Mrsily — In  an  action  of  forcible  entry  and  detainer  ;  in  an 
action  to  prevent  or  abate  a  nuisance ;  in  a  proceeding  in 
insolvency  ;  in  an  action  wherein  the  legality  of  any  tax,  im 
post,  assessment,  toll,  or  municipal  iSne  is  in  question  ;  and  in 
any  special  case  within  the  appellate  jurisdiction  of  the  Su- 
preme Court  over  which  the  Legislature  may  require  said 
County  Court  to  exercise  jurisdiction. 

Secondly — ^From  an  order  granting  or  revising  a  new  trial ; 
from  an  order  granting  or  dissolving,  or  an  order  refusing  to 
grant  or  dissolve  an  injunction ;  and  from  any  special  order 
made  after  final  judgment  in  the  cases  in  this  section  before 
enumerated. 

^Amended  1853,  277  ;  1854,  93 ;  1865-6,  846. 

1.  No  appeal  was  allowed  by  law  from  a  County  C!ourt  to  the  Sopreme  Court, 
prior  to  the  first  day  of  July,  1854.    MiddkUm  v.  QoM  HaL^b  Cal.  190. 

2.  An  objection  that  a  County  Court  has  no  jurisdiction  in  cases  on  appesl, 
where  no  appeal  bond  is  given  as  required  by  the  statute,  should  be  made  ia 
the  Court  below.  It  is  too  late  to  raise  the  question  here.  Baward  ▼.  BamMm, 
6  Cal.  78. 

3.  Where  such  an  objection  is  made  within  the  proper  time,  it  is  the  duty  of 
the  presiding  Judge  to  bear  the  excuse  of  the  party  iaiUng  to  produce  it,  and 
if  sufficient,  to  allow  him  to  file  a  bond.    Id. 

4.  Where  a  party  appealed  from  a  Justice's  Court  to  a  County  Court,  and  tbe 
Justice  neglected  to  send  up  with  the  record  the  notice  of  the  appeal :  Wd^  tliat 
it  was  error  to  refuse  to  allow  appellant  the  opportunity  of  moving  to  compel 
the  Justice  to  send  it  up,  by  peremptorily  dismissing  the  appeal  8kermm  v. 
BoSberg,  9  Cal.  17. 

6.  l^e  Supreme  Court  has  jurisdiction  to  hear  and  determine  appeals  from 
the  judjgment  of  the  County  Court,  on  questions  of  fraud  made  on  the  petitioa 
of  an  insolvent  for  a  discharge  from  his  debts.  Fisk  v.  Hia  Crtdilon,  IS 
Cal.  281. 

6.  A  refusal  by  the  County  Court,  on  appeal  from  a  Justice,  to  pennit  an 
amendment  of  the  oomphdnt,  is  matter  of  mscretion,  and  there  being  no  affi- 
davit of  materiality,  nor  any  showing  of  the  importance  of  the  amendment^ 
this  Court  vrill  not  interfere.    Cav^ield  t.  Bates,  13  Cal.  606. 

7.  Where,  in  an  action  of  forcible  entry  and  detainer,  the  nidgment  is  for 
the  possession  of  the  premises,  and  ninety-four  doUars,  treble  damages,  be- 
sides costs — ^the  title  not  being  involved — quay,  whether  the  Supreme  Court 
has  jurisdiction  of  an  appeal  from  the  County  Court.  Paul  v.  Silver,  16  CaL  73. 

8.  No  appeal  will  lie  from  a  judgment  for  two  hundred  dollua,  costs  and 
per  centage.  The  amount  must  exceed  two  hundred  dollars — ^that  is,  the 
amount  in  dispute.  Costs  and  per  centage  are  only  incidental  to  the  action* 
Zdbriskie  v.  Terry:  Votan  v.  Beese  d  al.,  20  Cal.  89;  Dumphy  y.  Oiwidon,  13  Id. 
28.    [See  Meeker  v.  Harris,  23  Id.  285.] 

9.  The  order  of  a  County  Court  dismissing  an  appeal  from  a  Justioe*s  Court 
in  an  action  of  forcible  entry  and  detainer,  is  a  final  judgment  ftom  which  an 
appeal  may  be  taken  to  the  Supreme  Court    ZoUer  t.  McDcwdd,  23  Cal.  136- 

10.  The  Constitution  gives  the  Supreme  Couit  jurisdiction  on  appeal  from 
judgments  rendered  in  contested  election  cases  in  the  County  Courts.  KmMki 
T.  Yeaies,  31  Cal.  82. 

11.  The  Supreme  Court  has  appellate  jurisdiction  from  a  judgment  of  the 
County  Court  rendered  in  an  election  contest.    Day  t.  Jofnes,  31  Cal.  26L 

§  360.  ^Security  en  appeal  shaU  be  (he  same  as  m  preceding 
chapter. 
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Security  shall  be  given  upon  such  appeals  in  the  same  man- 
ner, to  the  same  extent,  and  with  the  same  effect,  as  in  ap- 
peals to  the  Supreme  Court  from  the  District  Court  from 
judgments  or  orders  of  a  similar  character,  and  like  justifica- 
tion on  the  part  of  the  sureties  may  be  required. 

^Amended  1854,  93;  1S66-6,  849.  See  an(»,  $  348  to  966,  inclusiye,  and 
notes. 

§  861.  ^Appeal  may  he  brought  to  a  hearing  en  notice. 

Appeals  from  the  County  Courts  shall  be  brought  to  a 
hearing  in  the  same  manner  and  upon  like  notice  as  appeals 
from  the  District  Court. 

^Amended  1854, 93.    See  ante,  §  357  and  notes. 

S  362.  ^Appellant  shaU  furnish  paper s  on  appeal. 

The  appellant  shall  furnish  the  papers  for  the  Supreme 
Ciourt  in  the  same  manner  as  upon  appeals  from  the  District 
Court. 

'Amended  1853,  277;  1854,  9a 


TITLE    XXXII. 


Chaptbr  IV.* — Appeals  to  the  District  Courts  from  the  Pro- 
bate Courts. 

SicnoK  363.    Appeals  may  be  taken  from  Probate  Ooxurt. 

364.  Time  within  which  appeal  shaU  be  taken. 

365.  Appeals  shall  be  heard  as  soon  as  possible. 

S  863.  Appeals  may  be  taken  from  Probate  Court 

An  appeal  may  he  taken  from  a  Probate  Court  to  the  Dis- 
trict Court  of  the  district  in  which  the  Probate  Court  is  held, 
in  the  following  cases  : 

Ist.  From  an  order  or  decree  admitting  a  will  to  probate, 
or  refusing  the  same ; 

*  BxAXirm  of  1885^  SUt  Wood'i  Dzobct,  421,  AtmmM  985A. 

Bmraam  S97.  flSSl].  An  appeal  msy  be  taken  to  the  Snpreme  Court,  from  an  order,  deoreo 
n  JftfsmeBt  of  tlie  ProtMte  Oonrt,  wbere  the  eitate  or  amount  in  dlipnte  exoeeda  two  hnn- 
mA  dollan^  in  the  fliOowing  caees: 

lei.  Far,  or  a^dnat  granting  or  reroMng;  letters  tastUMotaiy,  or  of  adrntaiistratioOi  or  of 
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2d.  From  an  order  setting  apart  property,  or  xaakiDg  au^- 
lowaace  for  the  widow  or  children  ; 

3d.  From  an  order  granting  letters^testamentaryor  of  ad« 
ministration,  or  appointing  a  guardiaj;i  of  an  ipfigat,  or  of  aa 
insane  person,  or  of  a*  person  incompetent  to  manage  bis 
property,  or  rafosiog  to  grant  suoh  letters,  or  to  make  si^h 
appointment,  or  making  sach  letters  or  appointment ; 

4th.  From  an  order  directing  the  sale  or  conyeyaoce  of 
real  property ; 

5th.  From  an  order  or  decree  by  which  a  debt,  claim, 
legacy,  or  distributive  share  is  allowed,^  or  payment  thereof 
directed;  or  by  which  such  allowance  or  direction  is  re- 
fused ; 

6th.  From  an  order  made  on  the  settlement  of  an  execu- 
tor, administrator  or  guardian. 

See  Belknap's  Piobftte  Law,  pp.  31-SIS;  also  pp.  159-161.      . 

§  364.  Time  wUkin  which  appeal  shaU  be  taken. 


9d.  Tor,  or  against,  admittiiig  »  will  to jprobato; 

ad.  For,  or  against,  the  iralidity  of  a  wfu,  or  reroUag  the  probate  thereof^ 

4th.  For,  or  against,  setting  aiitact  pmpertj,  or  msMng  an  jJlowanoe  for  a  vtitow  or 

6th.  For,  or  against,  directmg  the  aale  or  oonyeyanoe  of  real  propertj; 

Oth.  On  settlement  of  any  acoonnt  of  an  ezecntor,  or  administrator,  or  gvaidiaa; 

7th.  For,  or  against,  deelsrtng,  allowing,  or  directing^  the  payment  of  a  debt,  daia, 
cr  distributive  ahare. 

Saa  286.  (1851].  The  appeal  maj  be  taken  within  siztsr  dsys  after  the  order,  dBoree  or  Jodf* 
ment  is  made  and  entered  in  the  minutes  of  the  votan;  It  shall  he  made  by  flUng  wtth  the 
Clerk  of  the  Probate  Coort,  a  notice  stating  the  appeal  from  the  ordo*,  deeree  or  Jadgi 
or.iome  «peoiflfi  part  thereof,  and  bv  esecuting  an  undertaking,  or  glTing  siiretj,  oa 
airpeal  in  ihe  same  manner,  and  to  the  same  extent,  as  npon  an  appeal  to  the  Bonnnsi 
from  the  District  Coiui;  prorlded,  the  appeal  of  an  executor  or  admlnlstranr  who  bat 
given  an  olBoial  bond  »haU  be  complete  and  elTeokiial  without  the  undertaking;  provldid 
also,  fkom  an  o  der,  decree  or  Judgment,  made  since  the  first  day  of  October,  elgMaai  Im- 
dred  and  flfty-fonr,  the  appealmay  be  taken  wtthln  sixty  days  after  the  paaaags  of  thia  aet 
After  the  appeal  is  determined,  suit  may  be  broulsht  and  proaeontod  to  Jnilipanat,  oa  tts 
undertaking;  In  the  name  of  any  pai^  beneficially  Interested  therein. 

8x0.  209.  When  apajrty  who  has  a  right  to  appeal,  wishes  a  statement  of  ttoeasBtsto 
annexed  to  the  record,  he  shall  prepare  and  file  the  same  within  twenty  days  after  the  flatiy  ^ 
of  the  order,  decree  <a  Judgment;  provided,  if  ttie  order,  decree  or  Judgment  hM  baea  nalt 
since  the  first  da^  of  October,  ei^teen  hundred  and  flfty.^ur,  be  aball  prq^are  and  fila  Mcfc 
statement  within  twenty  days  altet  the  paesage  of  this  act. 

Bbo.  800.  The  provisions^  as  smended,  of  CShapter  I,  lltle  IX,  of  the  act  entitled  "aaact 
to  regulate  prooeedlnga  in  dvfl  cases  In  the  Oonrts  of  Justice  In  this  Sta^e."  passed  AfA ' 
S0th,  1851,  so  far  as  the  same  do  not  conflict  wtth  the  provlalona  of  this  act,  shall  be  avftt* 
b]e  to  appeals  flom  the  Pr6bate  Oourt. 

Sxo.  »01.  [1861].  When  the  order  or  decree  appointing  an  executor,  or  adainlfllfataiv  * 
anardlan,  shall  Im  reversed  on  appeal,  all  lawful  acta  in  adndnlalsattoil  tipoa  the  «stati9* 
formed  by  anch  executor,  or  administrator,  or  goardlan.  If  he  ahall  qualify,  ahall  be  ai  iwU 
as  if  such  order,  or  decree,  had  been  afllrmad.  When  any  exeoufav,  or  admtnistratdr,  rt^ft 
or  Is  removed,  a  successor  may  be  appointed,  if  a  neceasity  therefor  exlsta^  wlthoirt  agris 
proving  the  death  and  realdenoe  of  the  testator  or  intestate. 

Seo.  HOi.  [1R6Q.1  Where  it  Is  not  otherwise  prescribed  bylaw,  the  Probate Oouft  orfla 
Supreme  Court,  on  appeal,  may  in  Its  discretion,  order  costs  to  be  psid  by  any  parfj^a^tt* 
proceedings,  or  out  ol  the  eMate,  ss  Justtoe  mliif  require;  axacatloii  for  the  oosts  auy  !■* 
oal  of  Probaie  Court. 
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The  appeal  shall  be  taken  within  thirty  days  aftor  the 
order  or  decree  appealed  from  is  entere4  with  th^  Glei;!^. 

865.  Appeals  shaU;  be  heard  as  soon,  as  pfiA&bU. 

[1854 J    Appeal  from,  the  Pro]»at(d  CqiitK  9baU  b^  brought 

to  a  hearing,  at  the  earliest  period  practiQabl^.    For  a  fai^are 

to  prosecute  an  appeal,  or  unnecessary  delay,  in  bringing,  it 

to  a  hearing,  the  District  Court  n^i^y  or^^r  tiie  appeal  tpbo; 

dismissed. 
>Amen4ed  185^  93. 

L  The  I>i9trici  Oouri  bfw  only  original  jimadiotiQn;  it  ha^  no  acs>eU|4e. 
powers.    CavlfiOd.Tr,  Midsofn,,  3;CaL  389;  ZBm^er^-  Ojm^  6  Ctl.  230* 


TITLB    XXXMI. 
QuAymEk  Y,-^Appmls  to  the  Oomfy  Qmtiajrcm  Ju^Upes'.  and 

SicooN  366.    Appeals  may  be  taken  on  questionB  pf  law  o^  on  q;a^tion8 

of  law  and  fact. 
3617.    Miac^laAeoup,  ppviflionp  ,09  tni^  in  jCpnnJy  jOowcl^ 

§  36&.  ^Appeals  may  ht,iakmr<m  qtfestians  of  law  or  ofuque^ 
iums  of  law  and  facL 

Judgments,  in  all  civil  cases  rendecedby  Justices',  Becord- 
efs',  and  Mayors'  Courts,  may  be  [reviewed]  by  the  County- 
Oonrt,  when  the  appeal  is  taken  on  questions  of  law,  alone, 
it  sball  be  heard  on  a  statement  of  the  case  prepared  as  pre- 
scribed in  Title  XVI  of  this  act.  When  the  appeal  is  taken 
on  questions  of  fact,  or  on  questions  of  both  law  and  fact, 
&e  action  shall  b^  tried  anew  in  the.  County  Court,  ,an<jL 
either  party  may,  on  such  trial,  demand  a  jury. 

^Amended  1853,  277  ;  1854,  93.  See  pok,  $$  624-628  ;  Bancroft's 
Fpzp^,  664. 

1.  Om  appeal  fioom  a  Jnstioe'B  rOooit  to  the  Goantr  Goiixt»  on  qneetions  of 
law  alone,  if  a  new  trial  be  ordered  it  ahonld  take  plane  in  tiie  Gonnty  Conit*! 
fwpk  T.  FrtOonr  8  GaL  617. 

2.  1^  County  Gomihaa  the  sole  appellate  jnxudictioB  in  aU  caaes,  oivil; 
and  criminal,  aiudng  in  Jnstiaea'  Gon^r  subject  to  aaoh  reotrictionB  aa  the 
hgiBlatnrB  may  impose,  by  mating,  the  deciflionB  of  >Uie  Justice  final  in  aodi^ 
caifliaanttyJtiiedateniiin^bylaw,    PwgiUy^BMiiat^^Q^L^ 
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3.  A  defendant  who  has  been  properly  seired  with  piooees  issaed  out  of  a 
Justice's  Court,  who  idlows  judgment  to  be  taken  against  him  -bj  defnilti 
admits  the  facts  alleged  in  the  complaint,  and  no  appeal  will  lie  from  soch 
judgment  in  reference  to  such  facts,  there  beizig  no  issne  of  fact.  Tht  Ftofk 
exrel,J(me8T,  The  OowdyCourtof  El  Dorado  Couniu,  10  Oal.  19. 

4.  Nor  conld  he  ask  the  Gonn^  Court  to  hear  the  appeal  on  questions  of 
law,  nnless  there  was  a  statement  filed  of  the  gronnds  on  which  ne  intended 
to  rely.    Id. 

5.  In  such  case,  where  the  defendant  appeals  on  questions  of  both  law  and 
fact,  he  is  not  entitied  to  a  trial  d$  novo.    Id. 

6.  In  all  cases  the  issae  of  fact  must  be  made  in  the  Court  of  oiigiml 
jurisdiction.  The  County  Court  can  only  retry  the  issue  tried  in  the  Caaxi 
below.  This  is  what  is  meant  by  a  tnal  anew  in  the  County  Court,  under 
section  six  hundred  and  twenty-six  of  the  Practice  Act.    Id.,  ll>CaL  32iB. 

7.  Where  a  cause  is  heard  on  appeal  in  a  County  Court,  for  the  purpose  of 
trying  the  same  de  novo,  it  is  the  duty  of  the  Court  to  proceed  with  the  trial 
on  the  merits  of  the  case.     OoyU  y.  Baldwin  eidl.b  CaL  75. 

§  867.  ^3IisceUaneous  provisions  en  trials  in  (hunh/  Courts. 

Upon  an  appeal  heard  upon  a  statement  of  the  case  the 
County  Court  may^  review  all  orders  affecting  the  judgment 
appealed  from,  and  may  set  aside  [or  confirm,  or  modify  any 
or  all  of  the  proceedings  subsequent  to,  and  dependent  upon, 
said  judgment,  and  may,  if  necessary  or  proper,  order  a  new 
trial.  When  the  action  is  tried  anew,  on  appeal,  the  trial 
shall  be  conducted,  in  all  respects,  as  trials  in  the  District 
Court.  The  provisions  of  this  act  as  to  changing  the  place 
of  trial,  and  sdl  the  provisions  as  to  trials  in  the  District 
Court,  shall  be  applicable  to  trials,  on  appeal,  in  the  County 
Court.  For  a  failure  to  prosecute  an  appeal,  or  unnecessary 
delay  in  bringing  it  to  a  hearing,  the  County  Court,  after 
notice,  may  order  the  appeal  to  be  dismissed.  Judgments 
rendered  in  the  County  Court  on  appeal  shall  have  the 
same  force  and  effect,  and  be  enforced  in  the  same  man. 
ner  as  judgments  in  actions  commenced  in  the  District 
Court. 

^Amended  1854,  93. 

L  Where  a  motion  is  made  in  the  County  Court  to  dismias  an  appeal,  on 
the  grounds  that  the  undertaking  filed  is  insufficient,  and  before  ue  dete^ 
mtnation  thereof  the  other  pa^  offers  to  amoid  his  undertaking:  JBUi 
that  it  is  error  to  refuse  to  aUow  him  so  to  do.  CwMwnghaxn  y.  Bopk»Bt  8 
Cal.  33. 

2.  When  an  appeal  is  taken  on  questions  offset  alone,  the  appellate  Court 
wUl  not  disturb  the  yerdict,  when  there  is  any  eridenoe  to  support  it.  iboolb 
and  Wife  Y.  Jferfe,  9  Cal.  94. 

3.  Wnere  in  suit  in  a  Justice's  Court  for  damages  to  real  property,  tht 
answer  put  in  issue  the  ownership  of  the  property,  and  ti^e  defendant  moved 
to  transfer  the  case  to  the  District  Court  for  trial,  which  motion  was  reftned; 
and  after  trial  before  the  Justice,  judgment  was  rendered  for  plaintifi^  and  ike 
defendant  appealed  to  the  Coun^  Courts  where  the  judgmmit  was  set  ande^ 
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and  an  order  made  transfhrring  the  ease  to  the  District  Court,  where,  after 
triflJ,  plaintiff  again  had  judgment:  Held,  that  the  Ck>tinty  Court  had  anthor- 
ity,  under  sections  five  hundred  and  eishty-one  and  three  hnndred  and  sizty- 
eeren  of  the  Practice  Act,  to  transfer  the  case  to  the  District  Court;  Uiat  the 
effect  of  the  appeal  to  the  County  Court  was  to  vest  it  with  authority  to  mskke 
all  orders  necessary  for  the  determination  of  the  case;  and  as  the  case  was  to 
be  tried  de  novo,  and  the  Counter  Court  was  incompetent,  under  the  statute,  to 
try  it,  the  transfer  to  the  Distnot  Court  was  necessary.  CuUen  t.  Xanoridae, 
17  Cal.  67. 

4  The  fact  that  the  sum  sued  for  in  such  case  was  only  two  hundred  dol- 
lare,  does  not  deprive  the  District  Court  of  jurisdiction.  The  fact  that  the 
title  to  real  property  was  involTed,  and  not  the  sum  sued  for,  establishes  the 
jurisdiction.  The  issue  upon  this  question  of  title  had  first  to  be  found  in 
&Tor  of  plaintiff,  before  he  could  recover  any  damages.  This  issue  involyed, 
not  only  the  right  of  plaintiff  to  recover,  but  the  entire  value  of  the  propertv; 
and  there  being  nothing  in  the  record  to  show  this  value  to  be  insumdent  to 
Bapport  the  junsdiotion,  the  presumptions  are  in  favor  of  the  validity  of  the 
proceedings.    Id, 

5.  If  the  appeal  be  not  prosecuted,  the  same  may  be  dismissed  after  notice 
in  the  appellate  Court  ($  367).  The  provisions  of  section  six  hundred  and 
twenty-seven,  in  reference  to  the  payment  of  fees,  refer  to  the  making  out  of 
papers.  Tlie  payment  or  tender  of  the  fees  does  not  strictly  constitute  a  con- 
oition  of  app<4l,  but  a  condition  precedent  to  the  sending  up  the  papers;  but 
this  condition  may  be  waived  by  the  Justice,  or  the  fees  may  be  paid  at  any 
time,  so  as  to  brmg  the  case  up  before  the  County  Court  within  the  period 
Hmited  by  the  rules  of  that  Court.  People  ex  rd,  HamUton  v.  Sarris,  9  Cal.  673. 

6.  Where,  in  suit  before  a  Justice  of  the  Peace,  defendant  answers  disputing 
plaintiff's  claim,  and  afterwards,  on  a  day  set  for  trial,  plaintiff  being  present 
oat  defendant  abaent,  and  no  one  appearing  for  hun,  the  Justice  renders 
judgment  for  plaintifl^  without  evidence  and  ''by  default,"  as  the  docket 
reads:  Held,  that  if  the  Justice  erred  in  his  judgment,  either  upon  the  merits 
or  as  to  form,  the  remedy  is  by  appeal,  and  that  saoh  error  cannot  be  corrected 
hy  bin  in  equity  to  set  aside  tne  judgment  and  enjoin  execution  and  sale 
tiiereoB.    MofUer  v.  ^oo2e  et  cU,,  17  Cal.  418. 

7.  VHiere,  in  a  Justice's  Court,  for  damages  to  real  property,  the  answer 
put  in  issue  the  ownership  of  the  property,  and  the  defendant  moved  to  trans- 
far  the  case  to  the  District  Court  for  trial,  which  motion  was  refused;  and 
after  trial  before  the  Justice,  judgment  was  rendered  for  plaintiff,  and  the 
defendant  appealed  to  the  County  Courts  where  the  judgment  was  set  aside, 
and  an  order  made  transferring  the  case  to  the  District  Court,  where,  after 
trial,  plaintiff  afl»in  had  judgment:  Hdd,  that  the  County  Court  had  authority, 
nnder  sections  nve  hundred  and  eighty-one  and  three  hundred  and  sixty-seven 
of  the  Practice  Act,  to  transfer  the  case  to  the  District  Court;  that  the  effect 
of  the  appeal  to  the  County  Court  was  to  vest  it  with  authority  to  make  all 
orders  necessary  for  the  determination  of  the  case,  and,  as  the  case  was  to  be 
tried  de  novo,  and  the  County  Court  was  incompetent  und^r  the  statute  to  try 
it,  the  transfer  to  the  District  Court  was  necessary.  CvUen  v.  Langridge  et  eri., 
17CaL67.  • 


|§ '868-71]         Hidi)M.LAmdVB  PB6osBBnr€ls.  470 

^ITLE  XXXIV. 

OHllrtriR  I; — Proceedings  agamatjobM  defers.* 

Bionoir  368.  Partite  not  Bommoned  in  action  on  joint  ocmtnct  wtKf 

be  Bumnoaed  after  judgment. 

369.  Snmmons,  in  that  case,  wnat  to  onutftiw  snd  liow  aentBd. 

'370.  Affidavit  to  aopompany  annundna. 

'371.  Anawer,  vhfen  filed  and  what  it  mav  contain. 

378.  "What  will  oonatitate  the  pleadings  in  the  ease. 

373.  iBBnea  how  tried,  and  yenlict  what  to  be. 

^  B68.  Partits'iwi  eummcned  in  uetim  an  jatU  eontraci,  moji 
be  suiArrumed  dfter  fudgnieni. 

'When  a  jadgmetit  is  recovered  against  oire  or  toore  of  eey. 
eral  persons^  jointly  indebted  upon  an  obligation,  by  proceed- 
ing, as  provided  in  section  thirty-two,  those  who  were  iiot 
originally  served  with  the  stiinBions,  and  did  not  Appear  to 
the  action,  may  be  summoned  to  show  oause  why  tiiey  shonld 
&ot  be  bound  by  the  judgment,  in  the  same  manner^as  thoogh 
they  had  been  originally  served  wilh  tho  summons. 

See  ii  32, 145.    K.  T.  Code,  $  376. 

§  369.  Summons^  in  ihat  case^  what  to  cmtam  and  how  urwk 

The  summons,'  as.  provided  in  the  last  section,  shall  describe 
the  judgment,  and  require  the  person  summoned  to  6how 
cause  why  he  should  not  be  bound  by  it,  and  shall  be  serted 
in  the  same  manner  And  returnable  within  the  same  time  as 
the  original  summdfas.  It  shall  n6t  be  neoessA^y  to  file  a  Bdw 
complaint. 

Abb.  Forms,  1839-1830. 

§  370.  AffidavU  io  accompany  summons. 

The  summons  shall  be  accompanied  by  an  affidavit  of  the 
plaintiff,  his  agent,  representative,  or  attorney,  that  the  jndg* 
ment;  or  some  part  thereof  remains  unsatisfied  and  shall 
specify  the  amount  due  thereon. 

Abb.  Fonna,  1829-1830. 

§  371.  Answer  y  when  fled  and  what  it  may  eaniam* 

•  Xliit  ohaptar  Is  api^oable  to  JvstloeB'  Goorlii 
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Upon  Bticb  dttmmons  the  defendant  may  answer  within  the 
time  specified  therein,  denying  the  judgment,  or  setting  vtp 
any  defense  which  may  have  arisen  snbseqaently;  or  he  m«j 
deny  his  liability  on  the  obligation  upon  which  the  judgment 
wsB  recovered,  except  a  discharge  from  such  liability  by  the 
Statute  of  Limitations. 

Abb.  Fonns,  1832. 

§  372.   What  will  consiitaU  the  pleadings  in  the  case. 

If  the  defendant  in  his  answer  deny  the  judgment,  or  set 
up  any  defense,  which  may  have  arisen  snbseqaently,  the 
summons,  with  the  affidavit  annexed,  and  the  answer,  shall 
constitute  the  written  allegations  in  the  case  ;  if  he  deny  his 
liability  on  the  obligation  upon  which  the  judgment  was  re- 
covered, a  copy  of  the  original  complaint  and  judgment,  the 
summons,  with  the  affidavit  annexed,  and  the  answer,  shall 
constitute  written  allegations. 

§  878.  IssfUbes  how  tried,  and  verdict  tthat  to  be. 

The  issues  formed  may  be  tried  as  in  other  cases  ;  but  wh^n 
the  defendant  denies,  in  his  answer,  any  liability  on  the  obli- 
gation upon  which  the  judgment  was  rendered,  if  a  verdict 
be  found  against  him,  it  shall  be  for  the  amount  remaining 
unsatisfied  on  such  original  judgment,  with  interest  thereon. 

Abb.  FofmB,  1833-1834. 


TITLE    XXXV. 
Chapter  II. — Confession  ofjydgmeni  without  action. 

Bbctiok  374    Judgment  may  be  oonfdfued  for  debt  doe,  or  contingent 

liability. 
876.    Statement  in  'writing,  and  fonn  thereof. 
376.    Filing  statement,  and  entering  judgment. 

§  8T4.  Jvdgment  may  be  confessed  for  debt  dm,  or  contingent 
liability. 

A  judgment  by  confession  tnaj  be  entered  without  action, 
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either  for  money  due,  or  to  become  due,  or  to  secure  any  per- 
son against  contingent  liability  on  behalf  of  the  defendant,  or 
both,  in  the  manner  prescribed  by  this  chapter. 

N.  Y.  Code,  i  382. 

1.  A  judgment  may  be  entered  by  confession  for  the  amount  specified  in  the 
award.  In  the  same  way  that  it  may  for  the  sum  mentioned  in  a  bond,  note  or 
other  Instrument,  but  that  is  a  judgment  by  confession.  0%mJkr  t.  Sandnet,  1 
Cal.  48. 

§  875.  Siaiement  in  writing,  and  form  thereof. 

A  statement  in  writing  shall  be  made,  signed  by  the  de- 
fendant, and  verified  by  his  oath  to  the  following  efifect : 

1st.  It  shall  authorize  the  entry  of  judgment  for  a  specified 
sum  ; 

2d.  If  it  be  for  money  due,  or  to  become  due,  it  shall  state 
concisely  the  facts  out  of  which  it  arose,  and  shall  show  that 
the  sum  confessed  therefor  is  justly  due,  or  to  become  due ; 

8d.  If  it  be  for  the  purpose  of  securing  the  plaintiff  against 
a  contingent  liability,  it  shall  state  concisely  the  facts  coDsti- 
tuting  the  liability,  and  shall  show  that  the  sum  confessed 
therefor  does  not  exceed  the  same. 

N.  Y.  Code,  $  383.    Bancroft's  Forms,  568. 

1.  OeneraUy.— Where  a  judgment  was  rendered  by  confession  in  openCooit 
upon  an  allegation  of  Indebtedness  and  appearance  of  the  parties,  whatem 
errors  intervened,  they  cannot,  at  the  instance  of  one  not  a  party  to  the  jnd|r 
ment,  be  inyolied  to  set  aside,  or  show  the  judgment  was  a  nullity.  Cloud  v.  R 
Dorado  Co.,  12  Cal.  138. 

2.  The  Legislature  did  not  intend  any  more  definiteness  or  particularity  id 
cases  of  confession  of  judgment  than  in  complaints  upon  the  same  cause  of  ac- 
tion in  the  ordinary  course  of  procedure.  Baldwin,  J.  Cordier  v  Sckloas,  II 
Cal.  143. 

3.  Where  a  judgment  by  confession  is  attacked  by  a  creditor,  as  frandoleat 
against  him.  on  the  ground  tiiat  the  object  of  the  debtor  and  tlie  jud^ 
ment  creditor  was  to  assist  the  debtor  in  forcing  a  compromise  with  his  other 
creditors,  rather  than  to  enforce  the  judgment,  the  complaint  must  plead  this 
ground  of  objection  to  the  judgment.  A  general  arerment  that  the  intent  vu 
to  hinder,  delay  and  defraud,  is  insufficient    Meeker  ▼.  Harris,. 12  Cal.  218. 

4.  Such  general  averment  of  fraud  will  not  put  the  adverse  party  on  his 
defense.   Id, 

5.  An  in&olvent  debtor,  wishing  to  prefer  a  particular  creditor,  may  give  him 
ft  confession  of  judgment,  with  the  agreement  between  them  that  Judgment  ehtll 
not  be  entered  on  the  confession  if  the  debtor  succeeds  in  obtaining  frooi  hii 
4)tber  creditors  an  extension — the  creditor  himself,  in  that  event,  aSo  to  give 
time  ;  but  that  if  the  other  creditors  refuse  such  extension  and  attempt  to  atwi 
then  that  the  judgment  may  be  entered  on  the  confession  and  execution  iaued. 
Such  confession,  not  used  nor  intended  to  be  used  to  influence  the  n^;otiatioBi 
with  the  other  creditors,  but  simply  designed  to  secure  the  preferred  creditor, 
and  at  the  same  time  to  extend  as  much  leniency  to  the  debtor  as  is  oonristeot 
with  the  creditor's  own  security,  is  valid.    Meeker  ▼.  Harris,  19  Cal.  27a 

6.  Ihaiifficient  8tatements.->A  statement  for  confession  of  judgment,  to 
til^  effect  that  tbe  indebtedness  is  upon  a  note,  etc.,  is  insufficient,  so  when 


478  GONPBSSION  OF  JUDGMENT.  [§  875 

Uie  statement  is,  that  the  indebtedness  is  for  goods  sold  and  deliyered,  and 
money  had  and  zeoeived,  it  is  insnfficient  in  this:  that  it  does  not  show  the 
kind,  or  quantity,  or  price  of  the  goods,  or  time  of  sale,  or  when  the  money 
'was  reoeiyed,  or  under  what  dreumstances,  or  how  much  of  the  indebtedness 
is  for  money,  and  how  much  for  goods;  and  the  judgment  confessed  is  prima 
facie  fraudulent.    Cordier  y.  Schloss,  18  Gal.  576. 

7.  A  statement,  under  the  three  hundred  and  seyenty-flfth  section  of  the 
I^aetice  Act,  for  confession  of  judgment,  to  the  effect  that  plaintiffs  are  own- 
en  of  a  note,  tiiat  the  note  was  giyen  for  goods  sold  and  deliyered  by  plain- 
tifb  to  defendants,  and  money  had  and  receiyed  by  defendants,  is  insufficient^ 
and  the  judgment  rendered  tiiereon  prima  /acte  fraudulent  against  creditors. 
Jd, 

8.  Whether  each  of  the  defects  aboye  named  would  be  fatal  to  the  judg- 
ment, not  decided;  but  the  failure  to  state  the  amounts  due,  eeyerally,  for 
goods  and  for  money,  would  be  fotal,  just  as  such  an  ayerment  is  insufficient 
in  an  or^nary  complaint.    Id. 

9.  If  the  statement  upon  which  a  yoluntary  confession  of  judgment  is 
made  does  not  correctly  describe  the  debt,  the  judgment  is  yoid  as  to  the 
creditors  of  the  judgment  debtor.     WUcoxson  y.  iosUm,  27  Gal.  233. 

10.  A  judgment  rendered  upon  cohfession  of  the  debtor,  and  at  his  in- 
stance, without  any  request  on  the  part  of  the  creditor,  and  without  his 
knowledge,  is  yoid  as  between  the  parties,  and  will  not  bar  an  action  brought 
by  the  creditor  on  the  same  cause  of  action,  nor  will  it  estop  the  debtor  from 
denying?  all  the  facts  set  forth  in  it.    Id. 

11.  When  a  debtor  confesses  judgment  without  the  knowledge  or  request 
of  the  creditor,  and  the  creditor  thereafter  ratifies  it,  and  attempts  to  enforce 
it,  it  will  become  Inoiding  between  the  parties  to  it  by  force  of  the  ratification, 
but  such  ratification  cannot  affect  rights  acquired  by  other  parties  prior  to 
the  ratification.    Id. 

12.  The  execution  and  deliyery  of  a  note  by  the  debtor  to  his  creditor  for  a 
som  greater  than  is  actually  due  for  the  purpose  of  defhiuding  other  creditors 
of  tiie  debtor,  and  the  yoluntary  confession  of  a  judgment  in  the  same  by  the 
debtor,  renders  the  judgment  fraudulent  and  yoid  as  to  the  other  creditors  of 
the  debtor.    Id. 

13.  A  yoluntary  confession  of  a  judgment,  made  upon  a  bona  fide  debt 
by  the  debtor  in  fay  or  of  the  creditor,  without  the  knowledge  of  the 
creditor,  and  the  issuance  of  an  execution  thereon  at  the  request  of 
the  debtor,  and  a  leyy  on  the  debtor's  goods  by  yirtue  thereof — also 
without  Uie  knowledge  of  the  creditor— for  the  purpose  of  enabling  the 
creditor  to  obtain  priority  oyer  the  creditors  of  the  debtor,  is  such  a  fraud  upon 
the  other  creditors  as  renders  the  judgment  null  and  leyy  yoid,  as  to  an  attach- 
ment or  execution  in  fayor  of  the  o^er  creditors,  afterwards  leyied  on  the  same 
property.    Id. 

14.  Void  jiidgmenti.— A  judgment  confessed  for  the  purpose  of  hindering, 
delaying,  or  defrauding  creditors,  is  yoid  as  to  such  creditors.  Byan  y.  Dalyf 
6  Gal.  238. 

16.  A  confession  of  judgment  to  a  bona  fide  creditor,  and  the  issuance  of 
execation  and  making  leyy  under  the  same  by  the  judgment  debtor,  without 
the  knowledge  of  the  judgment  creditor,  done  with  the  knowledge  that  another 
creditor  is  about  to  attach,  and  for  the  purpose  of  defeating  his  attachment,  is 
yoid  as  to  the  attaching  creditor.    Id. 

16.  Where  judgment  is  confessed  on  a  note,  a  portion  of  the  consideration 
being  advanced  from  time  to  time  after  the  date  of  the  note,  which  drew  inter- 
est on  the  whole  amount  from  date,  a  portion  of  the  interest  is  fraudulent,  and 
the  entire  note  is  yoid  as  against  creditors.    Scales  y.  ScoUf  13  Gal.  76. 

17.  Under  the  Practice  Act  of  1850,  a  judgment  by  confession  is  invalid, 
uilees  the  instrument  authorizing  its  entry  is  signed  by  each  of  the  persons 
against  whom  it  authorizes  judgment  to  be  entered.  Chopin  v.  Thompson, 
20  Gal.  681. 

18.  Where,  under  said  act,  two  persons  signed  a  confession  of  judgment 
against  themselyes  and  two  others:  Held,  that  the  judgment  thereon  being 
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void  as  to  tixo&e  ttbt  rigmng,  "vHub  equsSif^aB  to  those  idgtiing,  isaA  ibAi  AM 
anthority  being  to  enter  a  jndgtnent  agamst  four,  no  jtidgmelit  th^reviiABr 
isotlld  be  entered  agamst  a  less  iraillber.    Id, 

19,  Judgmdntit  prima  fjacle,  void. — ^In  a  confession  *of  judgment,  fht 
omission  to  fully  comply  with  the  statute  to  set  foith  explidtly  ^e  facts  and 
eixcnmstftnoes  iipon  which  the  debt  was  incurred,  does  not  ipso  Jadomake  the 
judgment  void;  it  merely  throws  the  burden  of  proof  on  the  judgment  cred- 
itor, if  his  judgment  is  ooptested  by  other  creditors,  of  proTing  that  his  jndg- 
nent  was  fair  and  not  fraudulent,    kicharda  y.  JUcMiBtm,  6  Cal.  419. 

.20»  But  sucb  a  £ailtgre  to  ^lake  all  the  disclosures  required  by  the  statute  if 
prima  fade  evidence  of  fraud.    Id, 

21.  Ii{fihard8  y.  MtMiffan  (6  Cal.  419),  holdisff  thi|t  the  omisBion,  m  a  eon- 
fession  of  judgment,  to  state  the  facts  out  of  wluoh  the  indebtedness  arose, 
eto.,.  is  strictly  in. accordance  with  the  statute,  does  not  render  the  judanebt 
a  nullity,  but  is  simply  prima  facvB  eyidence  of  fraud,  affirmed.  VorcMr  v. 
&shhs8,  18  Gal.  676. 

22.  A  statement  for  confession  of  judgment  to  the  effect  that  the  indebtedr 
ness  is  upon  a  nofe,  ete.,  is  insuf&cient.  So  where  the  statement  is  that  the 
ii^ebtedness  is  for  goods  sold  and  deUyered,  and  money  had  and  receiyed,  it 
is  inaolftoient  in  this:'  that  it  does  not  show  the  kind,  or  quantity,  or  price  of 
the  goods,  or  time  of  sale,  or  when  the  money  was  receiyed,  or  under  what 
ciroumstaiicee,  nor  ho.w  muph.of  the  indebtedness  is  for  money  and  how 
much  is  for  goods;  and  the  judgment  confessed  is  prima  f ads  naudulenL 
*Id.  .  ■     ^, 

^.  Whether  each  of  the  defects  aboye  named  would  be  fatal  to  the  jadg- 
meut,  not  decided;  but  the  failure  to  state  the  amounts  due,  seyeraQy,  for 
^oods  and  for  money,  would  be  fatal,  just  as  such  an  ayerment  is  JTumfflrieiit 
in  an  ordinary  complaint.    Cordier  y.  Schlos8  el  di,  18  Cal.  576. 

24.  Judgments;  how,  -^ii^eii,  ttod  by  ^vtum  iaaj  be  sM  asldei-^AB 

application  by  a  judgment  Creditor  to  set  aside  his  co^ession  of  judgmenl, 
should  show  &at  the  claim  was  not  tust,  and  that  ^e  judgilitot  ought  not  to 
haye been  confes&ed.    ArringUmy,  aherryf  6  Cal; 5!4. 

25.  A  junior  judgment  creditor  has  no  ri^t  to  join  with  the  defendant  b 
ka  application  to  ^et  aside  such  confessed  judgment.  He  must  resort  tea 
Court  of  chancery  if  he  is  dissatisfted.    Id. 

26.  A  junior  juogment  creator  must  resort'  to  a  Court-of  e^miy if  he  is  dll- 
satisfled  with  the  Mna  fides  of  the  confession  of  judgment.    Jd» 

27.  In  a  stiit  to  set  aside  a  judgment  confessed  by «  party  to  defraud  Us 
breditors,  it  is  not  nece^sairy  that  plaintiff  should  be^ther  a  jfudgmeot^ 
execution  creditor.  A  lien  acquired  by  attachment  suffices.  A  snght  'mMm 
in  the  computation  of  interest,  the  date  being  giren,  Tsrto  eyktoee  of  fraud. 
Scales  y.  ScoU,  13  Cal.  76. 

§  376.  FiMng  siaJUmmi-and  mtering  judgmenL 

Tho  statoment  shall  be  filed  wiih  the  Clerk  of  the  county 

in  which  the  judgt^ent  is  to  be  entered,  who  shall  indorse 

upon  it,  End  enter  in  the  judgment  book  a  judgment  of  sneh 

Court  for  the  amount  confessed,  with  ten  dollars  costs.    The 

statement  and  affidavit,  with  thiB  judgment  indorsed,  shall 

thereupon  become  the  judgment  roll, 
BfmoE<ofl*s  Foms,  569. 
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TITLE  XXXVI. 

Section  377.    ControTersy,  how  submitted  irithont  actioxL 

'878.    Jtidgilient  on,  as  in  other  bases,  hat  without  eosts  ^or 

to  notice  of  trial. 
379.    Judgment  may  be  enforced  or  appealed  from  as  in  an 
action. 

§  877.  Controversy,  how  submitted  without  action. 

Parties  to  a  question  in  difference,  which  might  be  the 
sabject  of  a  civil  action,  may,  without  action,  agree  upon  a 
case  containing  the  facts  upon  which  the  controversy  de- 
pends, and  present  a  submission  of  the  same  to  any  Court 
which  should  have  jurisdiction,  if  an  action  had  been  brought. 
But  it  must  appear,  by  affidavit,  tiiat  the  c6ntroversy  is  real, 
and  the  proceedings  in  good  faith,  to  determine  the  rights  of 
the  parties.  The  Court  shall  thereupon  hear  and  determine 
the  case,  atid*  render  judgment  therein,  as '  if  an  action  were 
depending. 

N.  Y.  Code.  $  872. 

-1.  "Where  me  parties  to  a  ikntrbrersj  tnake  an  agreed  base,  thider  the  three 
hondred  and  seyenty-seyenth  section  of  the  Practice  Act,  which  is  submitted 
for  decision  io  BistHct  Conrt,  the  consideratibn  of  the  Court  is  restricted  to 
the  filets  submitted  in  the  ease.    CrandaU  t.  AfiMtOof  Comdy,  20  Cal  72. 

2.  Where  tiie  ^laintilT  claimed 'tint  defendant  was  indebted  to  him,  and, 

'%hd6rihe  teetlon  abdre  referrM  to,  a  ease  Was  made  and  submitted  stating  the 

fcds  agreed  upon  betwet^n  tiie  i^^rties,  upon  which  the  District  Court  decided  that 

^fteinttPs  dSmsud  was  not  artabHshed  without  proof  or  other  additional  flM^ts : 

BAd.  that  it  was  error  for  the  Court  Instead  of  rendering  judgment  for  the 

defendant  to  make  an  order  based  upon  the  supposition  that  plaintiff  establish 

>tttii  othto  fUets.    Id. 

8.  Where  an  appeal  is  taken  to  the  Supreme  Court  from  a  decision  of  a 

Justice's  Court,  upon  a  case  submitted  on  an  agreed  statement,  Without  actidn 

jOnder  tii^  three  hundred  and  seTenty-seventh  section  of  the  Praotioo  Act,  the 

Ifrtnscnpt  on  apt)eal'muiBt  contun  a  copy  of  the  affidavit  required' by  the  same 

'iMftion  showing  the  reality  of  the  eofttroTeuy  and  good  ftHth  of  the' woceM- 

ing.  JMUAs  ▼.  (7AaifM,,20  Cal.  679. 

4.  *  wtae^,  instead  of  this  affidavit,  the  record  only  ishowed  an  allegation  In 
the  agreed  stateibeBt  on  app^l  that  the  cause  was  heard  In  the  Court  below  On 
in  affreed  statement  of  facts,  and  the  affidavit  of  the  defendant  that  the  con- 
'tr6viny*iir88  real,  the  aipi^eal  "Was  dismissed.    Jd, 

!  378.  Judgment  on^  as  in  other  cases^  but  wiihmd  costs^prior 
to  notice  of  trial 

vJudgifient  shall  be  entered  in  the  judgment  book,  aafti 
'bttidr  Cases,  b^t  without  costs,  for  any:  proceeding  {^ri6r  to  the 
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Inward  shall  be  made.  When  so  entered;  tl»  sobmissiDii  shall 
not  be  revoked  without  the  consent  of  both  parties.  The 
arbitrators  may  be  compelled  by  the  Ooort  to  make  an  award, 
and  the  award  may  be  enforced  by  the  Conrt  in  the  same 
manner  as  a  jndgment«  If  the  submission  be  not  made  an 
order  of  the  Court/  it  may  be  revoked  at  any  time  before  the. 
award  is  m^4^• 

1.  A  stiptdation  in  the  sabmission  tj^at  neithor  party  should  i^peal,  and  a 
power  of  attorney  tp  confm^s  judgment  pnrsnant  to  the  award,  wuf  not  bar  an 
appeal  from  a  judgment  on  the  award;  especially  under  our  system,  wheo 
law  and  equity  are  blended  together.    Muldrow  y.  Norris,  2  Cal.  74. 

2.  llie  report  of  a  referee^  and  the  award  of  an  arbitrator,  are  in  all  esBen- 
tlals  the  same.    QrflLifSKm  v.  Chald,  4  Cal.  122. 

3.  Where  tiie  parties  entered  into  a  submission  to  arbitniti0n,  hi  which  it 
was  stipulated  tl^t  the  awfwrd  bepntered  as  the  judgment  of  the  County  jGoazi: 
Md^i  that  it  w^s  void  in  ioto,  that  Court  having  no  jurisdiction  oyer  the  snbp 
ject  matter  of  the  award.     Williatns  v.  H^oZton,  9  Cal»  142. 

4.  Where  a  submission  to  arbitration  is  made  an  order  of  Courts  under  the 
Practice  Act^  the  clerk  may  enter  judgment  on  the  award,  in  due  time/wi^ 
out  any  further  order  of  the  Court     Candey  y.  Lindsay,  14  Cal.  390. 

5.  All  agreepi^ntin  wotang  between  two  parties,  to  submit  matters  ia  differ- 
ence between  them  to  ax^  lurbitnitor,  with  the  powQ'  to  award  and  adjudge  all 
matters  in  d|fierence  between  them,  and  to  make  an  award  inwritmg,  aa^ 
that  his  aw^rd  when  made  may  be  entered  as  a  judgment  of  any  Court  <xf  recK 
ord  having  jurisdiction,  does  not  give  any  Court  juiisdiction  of  the  parties 
litigant,  or  of  the  subject  .matter  of  the  controversy,  unless  the  agreement 
foilher  stipulate  that  the  submission  mav  be  entered  as  an  order  of  Coozt, 
and  the  suomission  and  stipulation  are  filed  with*  the  clerk,  and  the  clerk  en-^ 
tor  in  his  register  of  actions  a  note  of  the  submission,  with  the  names  ot  the 
parties,  the  name  of  the  arbitrator,  ete.^  as  requued  by  the  three  hnodred 
and  eighty-second  section  of  tlie  Practice  Act.     Byan  ▼.  Davgherfy^  80  GftL 

§  383.  Powers  of  arbitrators* 

Arbitrators  s)iall  h^ye  power  to  appoint  a  time  and  place 
for  hearing,  to  adjourn  from  time  to  time,  to  adnujoiater. 
oaths  to  witnesses,  to  hear_the  allegations  and  eyidenoe  of 
the  parties,  and  to  make  an  award  thereon. 

1.  If  the  agreement  to  su^amit  masters  in  djfieienoe  to  an  axl^trator  m- 
vides  that  tixe  submission  may  be  made  an  order  of  Courts  and  the  atA 
makes  the  proper  entries  in  his  re^ster  of  actions,  the  arbitrator  imiai  mallA 
his  awiifd  within  fhe  time  United  in  the  agreement,  or  both  thjB  arbitrator 
and  Court  lose  juriadiotioa  of  the  case,  unless  the'partiea  stipulate  in  wratbg 
to  extend  the  time.    BfMny*  Vovt^hertif,  30  Cal.  218. 

2.  "When  matters  in  dispute  are  submitted  to  arbitration,  with  power  for 
the  arbitrators  to  appoint  an  lunpirei  the  ar^itratopB  have  a  xighit^  to  selciot  Hm 
umpire,  either,  befor^  or  aJEter  the  investigation  of  the  matter  has  commenced, 
even  thougti  the  articles  of  submission  contain  a  clause  providing  for  such 
selectiou  in  the  eyent  <li  a  diaagfeement  between. this  arbitratpKB.  JMkjf  ▼« 
Thanuu,  23  Cal.  365. 

3.  Arbitrators  have  the  power  to  award  dosta,  Uiongh  iio  ni8iitum.he'iiMdt^ 
of  costs  in  the  ax;tidle  of  submission,    /d.  . 

4.  After  an  award  has  been  once  made  and  delivered,  the  arhitratofs  can- 
not  afterwards  altar  the  same*  even  to  (softsok  miitakwi  wilbout  tha  ooniwrt 


of  tti0.p«|tiM;  bnttliemaldiigof  anawaD4  swppl^tiieBteKy  pap«F,  and  ai- 
tiebing  the  same  to  the  awar4..  after  it  baa  been  deuVered,  does  noiTitUte  thi^ 
original  award,  and  may  be  tref^t^d  pa .  smpliisage.    Id. 

§  884*  MajorUy  of  arbUraiors  may  determine  any  question; 
thi^  shall  be  sworn. 

All  the  arbitrators  shall  meet  and  act  together  during  the 
mvestigation;  but  when  met,  a  majority  may  determine  any 
question.  Before  acting,  t^iey  shall  be  sworn  before  an  officer 
aatborized  to  administer  oaths,  faithfully  and  fairly  to  hei^r 
aad:  examine  the  allegations  and  evidence  of  the  parties,  in 
lelatioi^  to  the  matters  in  controversy,  and  to  make  a  just 
award  according. to  thair  understanding. 


L  iilntntora  have  no  oommon  law  powera  when  appointed  in  the  modo 
fRnided  by  statste.     WiUiams  ▼.  WatUm,  9  Gal.  lib. 

§  385.  Award  to  he  in  vjritin^;  when  judgment  to  be  entered. 

TJie  award  shall  be  in  writing,  signed  by  the  arbitrators, 
or  a  majority  of  them,  and  delivered  to  the  parties.  When 
the  submission  is  made  an  order  of  the  Court,  the,  award  shall 
be  filed  with  the  Clerk,  and  a  npte  thereof  made  in  his  regis- 
ter. After  the  expiration  of  five  days  from  the  filing  of  the 
award,  upon  the  application  of  a  party,  and  on  filing  an  affi- 
davit, showing  that  notice  of  filing  the  award  has  been  served 
on  the  adverse  party  or  his  attorney,  at  least  four  days  pripr 
to  such  application,  and  that  no  order  staying  the  entry  of 
judgment  has  been  served,  the  award  shall  be  entered  by  the 
Clerk  in  the  judgment  book,  and  shall  thereupon  have  th^ 
effect  of  a  judgment. 

1.  The  ordinary  mode  of  enforcing  an  award  is  b^  action,  and  it  seems 
vheie  no  statnte  ezists  antEorizing  the  Court  to  enter  judgment  on  an  award, 
vpon  motion,  that  the  Court  has  no  right  to  proceed  in  that  way;  and  a  con- 
Mat  to  sabimt  a  matter  to  arbitaration  does  not  imply  a  consent  that  the  part^ 
ia  vhose  favor  thq  award  is  made  may  enter  judgment  upon  it  in  Court  as  a 
BMtter  of  course.    Ounier  ▼.  Sanchez  et  oZ.,  1  Oal.  45. 

2.  lastanoe  of  an  award  not^oid  for  uncertaioty.    Oarsky  y.  lAndsay,  14 

^.  An  award  cannot  be  impeached  because  oontrary  to  law  and  eyidenoa. 

^eFiactice  Act  ((  386,  et  9eq.)  prescribes  the  sole  ground  for  vacating  his 

•vurd.    Certainly  not,  if  the  facts  were  not  brought  before  him.    Id. 
i.  Where  a  sabouseion  to  arbitration  is  made  an  order  of  Court,  under 

w6  Ptsctioe  Act»  the  clerk  may  eoter  jud^nnent  on  the  award  in  due  time, 

^ithmit  any  further  order  of  the  Court.    Id. 
^<  Bedep  y.  San  FronmBeo  (4  Cal.  1),  in  tibis  respect  overruled.    Id, 
S-  That  the  arbitrator  did  not  act  upon  all  the  items  or  property  of  a  pert* 

i^^Kdiip,  ia  no  ground  for  yaoatiag  his  award.    Certainly  not,  if  Hie  facts  wens 

not  broog^t  before  him.    Id, 
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7.  An  avard  rendered  npon  a  &ir  arbitration  of  a  matter  in  dispnte  betwwm 
two  parties,  and  for  a  longtime  after  concnrred  in,  mnut  be  held  to  be  oondii- 
fiive.    Jarvis  v.  Fountain  Water  Go,,  6  Cal.  179. 

8.  An  awaid  bad  in  part  may  be  enforced  for  the  part  that  is  fQod^  if  not 
attacked  for  frand;  and  the  matter  is  divisible.    Mularow  y.  Nbms,  3  CaL  74. 

9.  Hie  Court  will  not  disturb  the  award  of  an  arbitrator  unless  the  enor 
complained  of,  whether  of  law  or  feust,  appear  on  the  face  of  the  award.  TWoa 
T.  Wells,  2  Cal.  122,  overmled,  as  to  a  report  of  a  referee,  in  Coppe  t.  Bnu(h 
lara,  19  Cal.  607. 

10.  If  a  judgment  on  an  award  of  arbitrators  is  entered  bj  the  cleric  at  the 
request  of  the  par^  in  whose  fayor  it  is  rendered,  within  less  than  fiye  days 
after  Uie  award  is  med,  and  without  notice  to  the  other  party,  the  preyaihng 
party  cannot  afterwards  question  its  yalidity  on  the  ground  that  it  was  irreg> 
ularly  entered.    Hooga  y.  Morse,  31  Cal.  128. 

11.  If  the  arbitrators  award  that  one  of  the  parties  shall  pay  to  the  other  a 
sum  certain,  and  also  that  the  piuiies  shall  execute  to  each  other  mutual 
releases  of  all  actions,  etc.,  the  tender  of  a  release,  as  provided  by  the  award, 
is  not  a  condition  precedent  to  the  risht  to  bring  an  action  to  reooyer  the 
money.    Dudley  y.  Thomas,  23  Cal.  3657 

12.  The  award  of  money  is  absolute  and  unconditional ;  but  the  award  of 
releases  is  different,  for  they  are  concurrent  acte,  and  neither  par^  can  oompd 
the  other  to  execute  a  release  without  the  tender  of  a  release  by  huDoself.    LL 

§  886.  Award  may  be  vacated  in  certain  cases. 

The  Court,  on  motion,  may  vacate  the  award  upon  either 
of  the  following  grounds,  and  may  order  a  new  hearing  before 
the  same  arbitrators,  or  not,  in  its  discretion  : 

Ist.  That  it  was  procured  by  corruption  or  fraud ; 

2d.  That  the  arbitrators  were  guilty  of  misconduct,  or  com- 
mitted gross  error  in  refusing,  on  cause  shown,  to  postpone 
the  hearing,  or  in  refusing  to  hear  pertinent  evidence,  or 
otherwise  acted  improperly,  in  a  manner  by  which  the  rights 
of  the  party  were  prejudiced ; 

3d.  That  the  arbitrators  exceeded  their  powers  in  making 
their  award  ;  or  that  they  refused,  or  improperly  omitted,  to 
consider  a  part  of  the  matters  submitted  to  them ;  or  that  the 
award  is  indefinite,  or  cannot  be  performed. 

1.  The  rule  is  general  that  arbitrators  must  pass  upon  all  matters  sobmitted, 
or  their  award  will  be  inyalid.  If  seyeral  matters  are  specified  in  the  sabodi- 
slon,  and  the  award  does  not  disclose  that  each  is  determmed,  it  is  defeetfre  oft 
its  fi»ce,  and  can  be  set  aside  on  motion.  But  if  the  submission  is  general  of 
all  matters  in  controyersy,  without  specification,  it  is  not  necessary  that  the 
award  should  embrace  any  matters  except  those  which  are  laid  before  ths 
arbitrators.  These  last,  howeyer,  must  be  passed  npon,  or  tiie  award  will  be 
yoid  in  ioto,  and  be  set  aside  npon  a  proper  showing  of  ttie  omission.  Mddrom 
y.  Norris,  12  Cal.  381. 

2.  If  the  submission  proyide  that  an  award  upon  the  matters  submitted  be 
made,  or  the  condition  of  the  bond  be  that  the  parties  are  bound,  proyided  the 
award  of  such  matters  be  made,  then  such  proviso  extends  to  all  the  m^ten 
submitted,  and  operates  to  render  the  submlsnon  conditional,  and  tiie  award 
binding  only  In  case  the  arbitrators  pass  upon  eyery  subject,  either  speeially  re- 
ferred to  them,  or  brought  to  their  notice  under  the  general  terms  of  the  loh- 
mission.    Id, 
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3.  Where  one  of  the  principal  matters  in  dispnte,  parsed  upon  by  the  arbitra- 
torBf  was  subsequently  set  aside  by  a  higher  Court,  and  the  judgment  rendered 
upon  tbe  award  vacated  by  reason  of  the  error  of  the  arbitrators  in  passing 
npon  said  matter,  it  left  the  award  as  though  such  item  submitted  had  never 
been  passed  npon ;  and  consequently,  the  award  did  not  effect  the  purposes  of 
the  nibmisaion  by  settling  all  matters  of  controversy  between  the  parties.  The 
consideration  which  moved  the  parties  to  enter  into  the  submission  had  failed, 
md  hence  the  award  is  void,    id, 

4.  The  award  being  void,  a  release  of  action,  filed  by  one  of  the  parties  in 
parsnance  of  the  submission,  is  also  void.    Id. 

5.  The  doctrine  that  an  award  may  be  good  in  part  and  bad  in  part  applies 
to  instances  where  there  has  been  an  excess  of  power  in  arbitration  by  their 
ittffmpting  to  determine  matters  not  submitted,  or  where  there  is  uncertainty 
or  illegality  in  an  independent  and  distinct  matter  forming  no  consideration  for 
other  parts  of  the  award,  and  the  settlement  of  which  could  not  have  contribu- 
ted to  induce  the  arbitration.    Id. 

6.  A  useless  and  invalid  determination  npon  one.  item  properly  presented 
within  the  general  terms  of  the  submission,  must,  on  principle,  be  as  fatal  to 
the  entire  action  of  the  arbitrators  as  an  omission,  intentional,  to  notice  the 
item  at  all.    Id. 

7.  Instance  of  an  award  not  void  for  uncertainty.  GarsHey  v.  lAndsayt  14 
Cal.  390. 

8.  When  arbitrators  have  published  their  award,  any  alteration  whatever, 
witiiiout  the  consent  of  parties,  will  vitiate  it ;  and  this,  though  tiie  alteration 
vas  to  fix  certain  amounts  left  undetermined  in  the  award.  Porter  v.  SccU^  7 
Gal.  312. 

9.  It  is  the  duty  of  arbitrators  to  pass  upon  the  whole  subject  in  contro- 
tersy ;  and  if  the  terms  of  the  award  render  a  further  inquiry  necessary  to 
ascertain  a  sum  to  be  paid,  or  an  act  to  be  done,  it  is  void.    Id. 

10.  Arbitrators,  under  a  general  submission,  are  not  bound  to  decide  ao- 
ouding  to  direct  law ;  but  where  they  intend  to  decide  according  to  law,  a 
mistake  apparent  on.  the  face  of  the  award  :s  fatal.  Mvldrow  v.  Norrxs,  2 
Cal.  74. 

11.  Courts  of  equity,  in  the  absence  of  statutes,  will  set  aside  awards  for 
fraud,  mistake  or  accident ;  an  award  may  be  set  aside  for  a  mist&ke  of  law, 
ihen  it  appears  on  the  face  of  the  award.    Id, 

12.  If  aroitrators  state  the  reasons  of  their  award,  it  will  be  presumed  they 
intend  to  decide  according  to  law.    Id,  79. 

13.  Where  parties  snbmit  to  an  arbitrator  they  are  presumed  to  know  that 
his  award  will  be  final ;  and  they  must  be  required  to  exercise  due  diligence 
in  procuring  the  evidence  upon  which  to  base  a  proper  award.  Mordifiori  v. 
S^,  3CaL  431. 

14.  Where  an  award  is  objected  to  on  the  ground  that  it  embraces  matters 
net  in  fact  submitted,  though  within  the  general  terms  of  the  submission,  it 
lies  with  the  objecting  party  to  show  affirmatively  in  what  the  arbitrators 
bare  exceeded  their  authority.  Without  such  showing  the  award  will  be  sus- 
tained.   Blair  v.  WaOace,  21  Cal.  317. 

15.  Thos,  where  tbe  agreement  of  submission  recited  a  sale  and  resale  of  cer- 
tain lands,  out  of  which  transaction  disputes  and  misunderstandings  had  arisen, 
and  the  submission  was  of  "  all  and  every  matter  of  dispute  arising  from  or 
growing  out  of  the  transaction,  aforesaid,''  an  award,  that  one  party  receive 
from  tbe  other  a  certain  amount  of  money  and  convey  to  him  the  lands  men- 
tioned, is  prima  fadd  authorized  by  the  submission.    Id. 

16.  If  tbe  party  in  whose  favor  an  award  of  arbitrators  is  made,  voluntarily 
takes  judgment  on  tbe  award,  and  tbpu  receives  the  amount  of  the  judgment  in 
latisfiwtion  of  it,  this  is  a  waiver  of  any  errors  or  misconduct  on  the  part  of  the 
arbitrators.    Hoogs  v.  Morse,  31  Cal.  128. 

§  387.  Court  may^  cm  motion^  modify  or  correct  the  award. 

The  Court,  may,  on  motion,  modify  or  correct  the  award, 
where  it  appears : 
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let.  That  there  was  a  miscalculation  in  figures,  upon 
which  it  was  made,  or  that  there  is  a  mistake  in  the  de- 
scription of  some  person  or  property  therein ; 

2d.  When  a  part  of  the  award  is  upon  matters  not  sab. 
mitted,  which  part  can  be  separated  from  other  partS) 
and  does  not  affect  the  decision  on  the  matters  sub- 
mitted ; 

8d.  "When  the  award,  though  imperfect  in  form,  could 
have  been  amended  if  it  had  been  a  verdict,  or  the  imper- 
fection disregarded. 

1.  That  the  Court  wiU  not  distarb  the  award  of  an  arbitrator,  or  the  report 
of  a  referee,  unless  the  error  complained  of,  whether  of  law  or  £ftct,  appein 
on  the  face  of  the  award  or  report.  l\f9on  y.  Wells,  2  Cal.  122,  oYOToled  in 
Cappe  y.  BrizzoUira,  19  Cal.  607. 

2.  Where  the  object  of  the  submission  is  to  make  an  end  of  litigation,  and 
the  award  is  uncertain  and  incomplete  upon  its  face,  it  defeats  the  object  of 
the  submission,  and  must  be  set  aside.    Fierson  y.  Norman,  2  CaL  599. 

§  388.  Decision  on  the  motion  subject  to  appeal ;  but  not  the 
judgment  entered  before  motion. 

The  decision  upon  the  motion  shall  be  subject  to  appear 
in  the  same  manner  as  an  order  which  is  subject  to  ap- 
peal in  a  civil  action ;  but  the  judgment  entered  before  a 
motion  is  made  shall  not  be  subject  to  appeal. 

1.  A  stipulation  that  neither  party  wiU  appeal  is  not  binding.  J^hddrow  t 
Narria,  2  Cal.  74 

§  389.  If  submission  be  revoked  and  an  action  brought^  whai 
to  be  recovered. 

If  a  submission  to  arbitration  be  revoked,  and  an  action 
be  brought  therefor,  the  amount  to  be  recovered  shall  only 
be  the  costs  and  damages  sustained  in  preparing  for  and 
attending  the  arbitration. 
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TITLE     XXXVIII. 

Chaptkk  V. — Offer  of  the  defendant  to  compromise  the  whole  or 

a  pari  of  an  action. 

§  390.  Proceedings  on  offer  of  defendant  to  compromise  after 
swi  brought. 

The  defendant  may,  at  any  time  before  the  trial  or  judg- 
ment, serve  upon  the  plaintiff  an  offer  to  allow  judgment 
to  be  taken  against  him,  for  the  sum  or  property,  or  to  the 
effect  therein  specified.  If  the  plaintiff  accept  the  offer, 
and  give  notice  thereof  within  five  days,  he  may  file  the 
summons,  complaint,  and  offer,  with  an  affidavit  of  notice  of 
acceptance,  and  the  Clerk  shall  thereupon  enter  judgment 
accordingly.  If  the  notice  of  acceptance  be  not  given,  the 
offer  shall  be  deemed  withdrawn,  and  shall  not  be  given  in 
evidence ;  and  if  the  plaintiff  fail  to  obtain  a  more  favorable 
judgment,  he  shall  not  recover  costs,  but  shall  pay  the  de- 
fendant's costs,  from  the  time  of  the  ofier. 

See  K.  Y.  Code,  ^  386;  Abb.  Fomia.  1692-^. 

1.  If  jiidfi;ment  is  entered  upon  the  eognovU,  and  by  its  antibiority,  then  the 
ftmonnt  a<&iowledged  would  have  been  the  sum  of  the  judgment;  but  where, 
upon  complaint  and  answer  denying  the  allegations  thereof,  the  ackno^edg- 
ment  issned  as  evidence,  interest  may  be  given  by  way  of  damages.    HirwSr 
JMy.  Franklin^  6  CaL  607. 
1  AcogruwU  is  good  as  an  admission  in  pais  after  answer  is  filed.    Id, 
3.  The  true  meaning  of  the  statute  (Practice  Act,  sec.  390)  authorizing  the 
derk  to  enter  judgment  upon  an  o£fer  on  the  part  of  defendant  to  suffer  judg- 
ment for  a  specified  sum,  etc.,  is,  that  he  can  enter  judgment  only  when  the 
offer  is  made  after  action  is  brought  by  the  filing  of  the  complaint,  and  while 
pending;  and  where  a  party  hands  to  the  clerk  the  complaint,  offer  of  judg- 
ment and  notice  of  acceptance  of  the  offer,  at  the  same  time,  and  thereupon 
the  clerk  enters  judgment^  it  is  void.    Crane  v.  Hinchfeldarf  17  CaL  582« 
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TITLE    XXXIX.    (a)(6) 

OF   WITNESSES,  AND  OF  THE  MANNER  OF    OBTAINING    EVIDENCE. 

Chapter  I. — Of  vntnesses. 

Sbgtiqn  391.    AH  persons  maj  be  witnesses,  except  as  specified  in  tins 

chapter. 
892.    No  person  shall  be  exclnded  for  his  religious  belief.  When 
a  person  may  be  excluded  for  interest. 

393.  The  test  of  interest.    *  A  party  may  call  the  adrerse  paitj. 

394.  Persons  who  shall  not  be  witnesses. 

395.  Husband  and  wife  shall  not  be  witnesses  for  or  agunst 

ettch  other. 

396.  Attorney  shall  not  be  examined  as  to  a  crmnnunlcstion 

made  by  a  client,  without  consent. 

397.  Nor  a  priest  as  to  any  confession. 

398.  Nor  a  physician  as  to  any  information  necessarily  acquired 

in  that  capacity. 

399.  ■:  Nor  a  public  officer  as  to  communications  made  in  ofliciil 

confidence. 

400.  The  Judge  or  any  juror  may  be  a  witness. 

401.  When  witness  does  not  speak  English,  an  interpreter  shaB. 

be  sworn. 

§  391.  ^AU  persons  may  be  witnesses  except  as  specified  in  thiz 
chapter. 

All  persons,  withoat  exception,  otherwise  than  as  specified 
in  this  chapter,  may  be  witnesses  in  any  action  or  proceed- 
ing. Facts  which  have  heretofore  caused  the  exclusion  of 
testimony,  may  still  be  shown,  for  the  purpose  of  affecting  its 
credibility. 

^Amended  1863,  701. 

§  892.  ^No  person  shaU  be  excluded  except,  etc. 

No  person  shall  be  disqualified  as  a  witness  in  any  action 
or  proceeding^on  account  of  his  opinions  on  matters  of  reli- 
gious belief,  or  by  reason  of  his  interest  in  the  event  of  the 
action  or  proceeding  as  a  party  thereto,  or  otherwise  ;  bnt 
the  party  or  parties  thereto,  and  the  person  in  whose  behalf 
such  action  or  proceeding  may  be  brought  or  defended,  shall, 


(a)  [Hie  proTlaioiis  of  tbli  tlftle  ate  appUoable  to  Jnitioes'  Courts.     Bee  jwf^  I  Ml] 

(5)  SXATD»  1868|  p.  193. 

Bao.  1.  In  Any  dyil  or  oriniln»t  action  or  proceeding,  a  wltneet  may  be  diicredited  oris* 

'      '  t  trath,  honeaty  and  iBteftttyBif 


peached,  and  for  snob  purpose  bla  general  character  for 
,  oa  enquired  into. 
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except  as  hereinafter  excepted,  be  competent  and  compel- 
lable to  give  evidence,  either  viva  voce,  or  by  deposition,  or 
npon  a  commission,  in  the  same  manner  and  subject  to  the 
same  rules  of  examination  as  any  other  witness,  on  behalf  of 
himself,  or  either  or  any  of  the  parties  to  the  action  or  pro- 
ceeding. 

1  Amended  1854,  94 ;    1863, 101. 

S  393.  ^  Where  defendant  representative  of  a  deceased  person. 

An  Act  to  amend  an  Act  eoUtled  "An  Act  to  regnlatc  proceedings  ^ 

in  civil  ca5c«H  in  the  Couru  of  Jastice  of  thia  State,"  passed  April 
•J9th,  IWI.  riM*  P«»ople  of  the  State  of  California,  repreitonted  in 
Srnotp  and  AiSKoinbly,  do  enact  as  follows :  \ 

.Skctjos  1.    ^  393.    Section  thret'.  hundred  and  nincfy-  \ 

three  of  Maid  Act  in  hereby  repeated. 
Sec.  2. —Thia  Act  shall  tiike  effeot  imniediardy. 
[Ajfprored  April^2d.\9>7{>.\  \ 

attesiaxion  or  any  msxruiut^iiL  io^umw^*  •**  ^*. „, 

shall  anything  contained  in  said  section  render  any  person 
who,  in  a  criminal  proceeding,  is  charged  with  the  commis- 
sion of  any  public  o£fense,  competent  or  compellable  to  give 
evidence  therein  for  or  against  himself.  (1) 

^Amended  1854,  94  ;  1863,  701.     * 

1.  VThere  plaintiff  claims  nnder  deceased,  the  admission  of  deceased  in  her 
lifetime,  whue  living  npon  the  property  in  controyersy,  to  the  effect  that  it 
belonged  to  or  was  in  the  possession  of  defendant,  are  competent  evidence 
tgunst  plaintiff.    BoOo  v.  ifavarro,  Oct.  T.  1867. 

2.  The  word  *' representative, "  used  in  the  three  hnndred  and  ninety-third 
ieetion  of  the  Practice  Act,  aa  amended  in  1863,  applies  to  the  ezecntor  or 
administrator  of  the  estate  of  a  deceased  person,  and  also  to  the  person  or 
party  who  has  sncceeded  to  the  right  of  deceased,  whether  by  purchase  or 
went,  or  operation  of  law.    Daim  v.  Davis,  26  GaL  34. 

§  394,  ^Persons  who  shaU  not  be  witnesses. 

The  following  persons  shall  not  be  witnesses : 

First — Those  who  are  of  unsound  mind  at  the  time  of  their 
production  for  examination. 

Second — Children  under  ten  years  of  age,  who,  in  the 
opinion  of  the  Court,  appear  incapable  of  receiving  just  im- 
pressions of  the  facts  respecting  which  they  are  examined, 
or  of  relating  them  truly. 

Third — ^Mongolians,  Chinese,  or  Indians,  or  persons  having 


(1)  Pfnons  eharged  with  criminal  offenses  abaU,  at  their  request,  be  deemed  competent 

WitTlOliCS. 


Btsl  1866-0^  p.  M6. 
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one-half  or  more  of  Indian  blood,  in  an  action  or  proceediDg 
wherein  a  white  person  is  a  party. 

Fourth — Persons  against  whom  judgment  has  been  ren- 
dered npon  a  conviction  for  a  felony,  unless  pardoned  by  the 
Governor,  or  such  judgment  has  been  reversed  on  appeal. 

^Amended  1854,  94 ;  1863,  60. 

1.  There  is  no  precise  age  within  which  children  are  ezlnded  from  ginog 
testimony.  Their  competency  is  to  be  determinedi  not  by  their  age,  but  by 
the  degree  of  their  nnderstanding  and  knowledge.  The  PeopU  t.  Bemai,  10 
Gal.  66. 

2.  It  is  for  the  Court  to  decide  the  question  of  their  competency  when  they 
are  offered  as  witnesses.    Id, 

3.  If  over  fourteen  years  of  age,  the  presumption  is  that  they  poesess  the 
requisite  knowledge  and  understanding ;  but  if  under  that  age,  the  presomp- 
tion  is  otherwise,  and  it  must  be  remored  upon  their  examination  by  tne 
Court,  or  under  its  direction  and  its  presence,  before  they  can  be  sworn.   Id. 

4.  People  T.  Hall  (4  Cal.  399),  excluding  Chinese  witnesses  in  suits  to  which 
white  persons  are  parties,  affirmed.    Speer  y.  See  Tup  Co,,  13  Cal.  73. 

5.  Where  a  witness,  being  sworn,  stated  that  he  was  fourteen  years  old  and 
a  Chileno,  and  did  not  know  "the  obligation  of  an  oath  ;*'  whereupon  the 
Judge  explained  to  him  the  nature  of  such  obligation,  and  he  was  tiien  per- 
mitted to  testify — ^the  other  party  objecting  that  he  did  not  know  the  obnga- 
tion  of  an  oath  :  Held,  that  the  witness  was  competent  FuUer  t.  Fuller,  17 
Cal.  605. 

§  895.  ^Husband  and  wife  shall  not  be  witnesses  for  or  agamsi 
each  other. 

A  husband  may  be  a  witness  for  or  against  his  wife,  and  a 
wife  may  be  a  witness  for  or  against  her  husband,  and  where 
hus1;>and  and  wife  are  parties  to  an  action  or  proceeding 
they,  or  either  of  them,  may  be  examined  as  witnesses  in 
their  own  behalf,  or  in  behalf  of  each  other,  or  in  behalf  of 
any  of  the  parties  thereto,  the  same  as  any  other  witness ; 
but  this  section  shall  not  apply  to  cases  of  divorce,  neither 
shall  any  husband  or  wife  be  competent  or  compellable  to 
disclose  any  communication  made  to  him  or  her  by  the  other 
during  marriage.  (1) 

^Amended  1863,  771. 

§  396.  An  attorney  shall  not  be  examined  as  to  commtmicaUons 
made  by  a  client  without  consent. 

An  attorney  or  counselor  shall  not,  without  the  consent  of 
his  client,  be  examined  as  a  witness  as  [to]  any  communica- 
tion made  by  the  client  to  him,  or  his  advice  given  thereon, 
in  the  course  of  professional  employment. 

(1)  HiMbmd  and  wife  may  become  witnewei  In  criminal  omm.    Stat.  1865-ApA 
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1.  Whether  a  oommtuuoation  by  a  client  to  his  attorney  was  made  in  confi- 
dence is  a  question  of  iiEtct,  to  be  disposed  of  by  the  Court.  Hager  y.  Shindler, 
29CaL48. 

2.  If  the  attorney,  while  mana^ping  a  snit  for  the  client,  receives  a  deed  of 
the  client's  property  without  consideration,  and  then  at  the  client's  request 
deeds  the  property  to  another  person  without  consideration,  these  facts  are 
not  privileged  commuaications,  and  the  attorney  may  be  required  to  disclose 
fhem  as  a  witness  in  a  suit  by  a  creditor  to  cancel  the  deeds.    Id, 

3.  If,  pending  the  relation  of  client  and  attorney,  the  client  communicates 
to  tbe  attorney  a  fact  foreign  to  the  object  for  which  the  attorney  was  re- 
tained, the  communication  is  not  confidential.    Id. 

4.  If  an  attorney  is  retained  in  an  action,  and  the  client,  after  final  judgment, 
makes  disclosures  respecting  subjects  of  the  foregone  employment,  the  oom- 
mimications  are  not  privileged.     Id. 

5.  Confidential  communications  made  by  a  client  to  an  attorney,  respecting 
the  biudnesa  he  is  employed  to  transact,  are  privileged,  and  the  attorney  can- 
not be  compelled  to  disclose  them.  But  statements  made  by  the  cUent  to 
other  persons  at  the  time,  or  by  other  persons  to  him,  are  not  privileged,  and 
the  attorney  is  bound  to  disclose  them  the  same  as  any  other  witness.  OaUO' 
g^Y.  WiUiam8(m,  23  Cal.  331. 

§  897.  JNor  a  priest  as  to  a  confession. 

A  clergyman  or  priest  shall  not,  without  the  consent  of  the 
person  making  the  confession,  be  examined  as  a  witness  as  to 
any  confession  made  to  him  in  his  professional  character,  in 
the  conrse  of  discipline  enjoined  by  the  church  to  which  he 
belongs. 

§  398.  *iVbr  a  physician  as  to  any  information  necessarily  ac' 
quired  in  that  capacity. 

A  licensed  physician,  or  surgeon,  shall  not,  without  the  con- 
sent of  his  patient,  be  examined  as  a  witness,  as  to  any  infor- 
mation acquired  in  attending  the  patient,  which  was  neces^ 
sary  to  enable  him  to  prescribe,  or  act  for,  the  patient ;  pro- 
lAtei,  however,  in  any  suit,  or  prosecution,  against  a  physician, 
or  surgeon,  for  malpractice,  if  the  patient,  or  party,  suing,  or 
prosecuting,  shall  give  such  consent,  and  any  such  witness 
shall  give  testimony,  then  such  physician,  or  surgeon,  defend- 
ant, may  call  any  other  physicians,  or  surgeons,  as  witnesses 
on  behalf  of  defendant,  without  the  consent  of  such  patient, 
or  party  suing,  or  prosecuting. 

lAmended  1861,  305. 

§399.  Nor  a  public  officer  as  to  communications  made  in 
official  confidence. 

A  public  officer  shall  not  be  examined  as  a  witness  as  to 
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communicatioDB  made  to  him  in  official  confidence,  when  the 
public  interest  would  suflFer  by  the  disclosure. 

§  400.   The  Judge,  or  any  juror,  may  be  a  witness. 

The  Judge  himself,  or  any  juror,  may  be  called  as  a  witness 
by  either  party;  but  in  such  case  it  shall  be  in  the  discretion 
of  the  Court  or  Judge  to  order  the  trial  to  be  postponed  or 
suspended,  and  to  take  place  before  another  Judge  or  jury. 

1.  A  case  of  forcible  entry  and  detainer  was  legally  brongfat  before  a  Justice 
of  the  Peace,  but  he,  being  a  witness  in  the  cause,  acting  onder  the  six  hun- 
dred and  twentieth  section  of  the  Practice  Act,  sent  it  to  the  mayor  of  M^ 
who,  having  no  jurisdiction,  returned  it  to  the  sncoessor  of  the  Justice  (who 
had  in  the  meantime  resigned),  before  whom  it  was  decided.  Hetd,  that  the 
mere  fact  of  Fending  the  cause  to  the  mayor  could  not  be  subject  of  oomphunt, 
and  that  the  judgment  of  the  Justice's  Court  be  sustained.  DatAs  v.  QaBen^ 
2  Gal.  358. 

§  *401.  When  a  witness  does  not  speak  EngUsh,  an  interpreter 
shall  be  sworn. 

When  a  witness  does  not  understand  and  speak  the  English 
language,  an  interpreter  shall  be  sworn  to  interpret  for  him. 
Any  person,  a  resident  of  the  proper  county,  may  be  sum- 
moned by  any  Court  or  Judge  to  appear  before  such  Court 
or  Judge  to  act  as  interpreter  in  any  action  or  proceeding. 
The  summons  shall  be  served  and  returned  in  like  manner  as 
a'subpcena.  Any  person  so  summoned  shall,  for  a  failure  to 
attend  at  the  time  and  place  named  in  the  summoDS,  be 
deemed  guilty  of  a  contempt,  and  may  be  punished  accord- 
ingly. 
1  Ajmeuded  1863, 495. 
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TITLE     XL. 

Chapter  n. — Manner  of  compelling  the  attendance  of  witnesses j 

and  their  rights  and  duties* 

Sectifn  402.    SubpoBiukB  may  require  witnesses  alone,  or  to  bring  books, 

etc.,  bat  not  more  than  thirty  miles  if  oat  of  the 
coanty. 

403.  Sabpoena  shall  be  issued,  in  what  cases. 

404.  Service  of  sabpoena. 

405.  Service  on  concealed  witness. 

406.  Person  present  may  be  required  to  testify  without  sab- 

poena. 

407.  A  witness  duly  served  shaU  attend  as  required. 

408.  Witness  shall  answer  pertinent  questions;  exceptions. 

409.  Penalty  for  disobedience  to  subpoena,  etc. 

410.  Witness  disobeying  subpoena  shall  forfieit  one  hundred 

dollars  and  all  damages. 

411.  If  witness  fail  to  attend,  the  Court  may  issue  a  warrant. 

412.  If  witness  be  a  prisoner,  an  order  for  his  examination  or 

production  may  be  made. 

413.  Such  order  can  be  made  only  upon  affidavit. 

414.  When  imprisoned,  witness  may  be  produced  or  his  depo- 

sition taken. 

415.  Witness  duly  subpoenaed  exempt  from  arrest  in  a  dvil 

action. 

416.  Arrest  of  witness  under  subpoena  void;  may  be  discharged 

on  affidavit. 

§  402.  ^Subpoenas  may  require  witnesses  alone,  or  to  bring  books^ 
ete.,  hui  not  more  than  thirty  miles  if  out  of  the  county. 

A  subpoena  may  require  not  only  the  attendance  of  the 
person  to  whom  it  is  directed,  at  a  particular  time  and  place, 
to  testify  as  a  witness,  but  may  also  require  him  to  bring  any 
books,  documents  or  other  things  under  his  control,  to  be 
used  as  evidence.  No  person  shall  be  required  to  attend  as 
a  witness  before  any  Court,  Judge,  Justice  or  any  other  officer 
out  of  the  county  in  which  he  resides,  unless  the  distance  be 
less  than  thirty  miles  from  his  place  of  residence  to  the  place 
of  trial, 

^AzDfinded  1855,  197. 

§  403.  '  Subpcsna  shall  be  issued,  in  what  cases. 
The  subpoena  shall  be  issued  as  follows  : 
First — ^To  require  attendance  before  a  Court,  or  at  the  trial 
of  an  issue  therein,  it  shall  be  issued  under  the  seal  of  the 

*  NozB.— This  chapter  Is  appllcahto  to  Jns'ioeB'  Courts  ;  pott,  I  fl20i 
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Court  before  which  the  attendance  is  required,  or  in  which 
the  issue  is  pending. 

Second — ^To  require  attendance  out  of  the  Court  before  a 
Judge,  Justice,  or  other  officer  authorized  to  administer  oaths 
or  take  testimony  in  any  matter  under  the  laws  of  this  State, 
it  shall  be  issued  by  the  Judge,  Justice,  or  any  other  officer 
before  whom  the  attendance  is  required. 

Third — To  require  attendance  before  a  Commissioner  ap- 
pointed to  take  testimony  by  a  Court  of  a  foreign  country,  or 
of  the  United  States,  or  of  any  other  State  in  the  United 
States,  or  of  any  other  district  or  county  within  this  State,  or 
before  any  officer  or  officers  empowered  by  the  laws  of  the 
United  States  to  take  testimony,  it  may  be  issued  by  any 
Judge  or  Justice  of  the  Peace  in  places  within  their  respect- 
ive jurisdiction,  with  like  power  to  enforce  attendance,  and, 
upon  certificate  of  contumacy  to  said  Court  to  punish  con- 
tempt of  their  process  as  such  Judge  or  Justice  could  exer- 
cise if  the  subpoena  directed  the  attendance  of  the  witness 
before  their  Courts  in  a  matter  pending  therein. 

> Amended  1S59, 21S;  1866,  708.    Bancroft's  Foims,  603, 611,  and  612.  Abb. 
Forms,  1585-1694. 

§  404.  Service  of  subpoena. 

The  service  of  a  subpoena  shall  be  made  by  showing  the 
original,  and  delivering  a  copy,  or  a  ticket  containing  its  sub- 
stance, to  the  witness  personally,  giving  or  offering  to  him  at 
the  same  time,  if  demanded  by  him,  the  fees  to  which  he  is 
entitled  for  travel  to  and  from  the  place  designated,  and  one 
day's  attendance  there.  Such  service  may  be  made  by  any 
person. 

§  405.  Service  on  concealed  witness. 

If  a  witness  be  concealed  in  a  building  or  vessel,  so  as  to 
prevent  the  service  of  a  subpoena  upon  him,  any  Court  or 
Judge,  or  any  officer  issuing  the  subpoena,  may,  upon  proof 
by  affidavit  of  the  concealment  and  of  the  materiality  of  the 
witness,  make  an  order  that  the  Sheriff  of  the  county  serve 
the  subpoena ;  and  the  Sheriff  shall  serve  it  accordingly, 
and  for  that  purpose  may  break  into  the  building  or  vessel 
where  the  witness  is  concealed. 
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§  406.  Persons  present  may  be  re^quired  to  testify  without  sub* 
posTia. 

A  person  present  in  Gonrt,  or  before  a  judicial  officer,  may 
be  required  to  testify,  in  tbe  sbme  manner  as  if  he  were  in 
attendance  upon  a  subpoena  issued  by  such  Court  or  officer. 

§  407.  A  witness  duly  served  shaU  attend  as  required. 

It  shall  be  the  duty  of  a  witness,  duly  served  with  a  sub- 
poena, to  attend  at  the  time  appointed,  with  any  papers 
under  his  control  required  by  the  subpoena,  to  answer  all 
pertinent  and  legal  questions ;  and  unless  sooner  discharged, 
to  remain  till  the  testimony  is  closed. 

1.  Courts  are  apt  to  take  too  narrow  a  yiew  of  the  li^is  of  crosB-ezamina- 
tion,  confining  it  to  the  subject  matter  of  the  ezamination-in-chief.  Un- 
doubtedly the  cross-examination  cannot  go  beyond  that  matter,  but  it  ought 
to  be  allowed  a  very  free  range  within  it  The  witness  may  be  sifted  as  to 
ererj  fact  touching  the  matters  as  to  which  he  testifies,  so  that  his  temper, 
leamngs,  relations  to  the  parties  and  cause,  his  intelUgenoe,  the  accuracy  of 
luB  memory,  his  disposition  to  teU  the  truth,  his  character,  his  means  of 
knowledge,  his  general  and  particular  acquaintance  with  the  subject  matter, 
may  be  fully  tested.  Jachaon  y.  FBother  Biver  and  CHbaonvUU  Waier  Co.,  14 
Gal.  18. 

§  408.   Witness  shall  answer  pertinent  questions. 

A  witness  shall  answer  questions  legal  and  pertinent  to  the 
matter  in  issue,  though  his  answer  may  establish  a  claim 
against  himself ;  but  he  need  not  give  an  answer  which  will 
have  a  tendency  to  subject  him  to  punishment  for  a  felony; 
nor  need  [he]  give  an  answer  which  will  have  a  direct  ten- 
dency to  degrade  his  character,  unless  it  be  to  the  very  fact 
in  issue,  or  to  a  fact  from  which  the  fact  at  issue  would  be 
presumed.    But  a  witness  shall  answer  as  to  the  fact  of  his 

previous  conviction  for  felony. 

1.  Where  the  answer  of  a  witness  would  subject  him  to  criminal  punish- 
xaent,  he  is  not  j^rivileged  from  answering  on  the  ground  that  his  answer 
voold  dismce  mm,  but  solely  on  the  ground  that  ne  is  not  compeUed  to 
eriiDinate  himself.    Ex  parte  Bowe,  7  GaL  184. 

2.  Being  sentenced  on  a  conviction  forpetit  larceny  does  not  disqualify  as 
a  witness.    People  v.  Shay,  10  Abb.  Pr.  B.  413. 

§  409.  Penalty  for  disobedience  to  subpoena^  etc. 

Disobedience  to  a  subpoena,  or  a  refusal  to  be  sworn,  or  to 
answer  as  a  witness,. or  to  subscribe  an  affidavit  or  deposition 
when  required,  may  be  punished  as  a  contempt  by  the  Court, 
or  oflScer  issuing  the  subpoena,  or  requiring  the  witness  to  be 
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sworn  ;  and  if  the  witness  be  a  party,  his  complaint  may  be 
dismissed,  or  his  answer  stricken  out. 

§  410.  Witness  disobeying  subpcena  shall  forfeit  anje  hundred 
dollars  and  aU  damages, 

A  witness  disobeying  a  subpoena  shall  also  forfeit  to  the 
party  aggrieved  the  sum  of  one  hundred  dollars,  and  all 
damages  which  he  may  sustain  by  the  failure  of  the  witness 
to  attend  ;  which  forfeiture  and  damages  may  be  recovered 
in  a  civil  action. 

§  411.  If  a  witness  faU  to  attendj  the  Court  mag  issue  a 
warrant. 

In  case  of  failure  of  a  witness  to  attend,  the  Court  or  offi* 

cer  issuing  the  subpoena,  upon  proof  of  the  service  thereof, 

and  of  the  failure  of  the  witness,  may  issue  a  warrant  to  the 

Sheriff  of  the  county  to  arrest  the  witness  and  bring  him 

before  the  Court  or  officer  where  his  attendance  was  re 

quired. 
Bancroft's  Forms,  272. 

§  412.  If  a  witness  beaprisonery  an  order  for  his  exarnimiion 
or  production  may  be  made. 

If  the  witness  be  a  prisoner,  confined  in  a  jail  or  prison 
within  this .  State^  for  any  other  cause  than  a  sentence  for 
felony,  an  order  for  his  examination  in  the  prison  upon  de- 
position, or  for  his  temporary  removal  and  production  before 
a  Court  or  officer  for  the  purpose  of  being  orally  examined, 
may  be  made  as  follows : 

1st.  By  the  Court  itself,  in  which  the  actiou  or  special  pro* 
ceeding  is  pending ; 

2d.  By  a  Judge  of  the  Supreme  Court,  District  Court,  or 
County  Judge  of  the  county  where  the  action  or  proceeding 
is  pending,  if  before  a  Judge  or  other  person  out  of  Conrt 

§  413.  Sujch  order  can  be  made  only  upon  affidavit. 

Such  order  can  cmly  be  made  upon  affidavit,  showing  the 
nature  of  the  action  or  proceeding,  the  testimony  expected 
from  the  witness,  and  its  materiality. 
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§  414.  Wfien  imprisoned  witness  may  be  produced  or  his  depo- 
sition taken. 

If  the  witness  be  imprisoned  in  the  county  where  the 
action  or  proceeding  is  pending,  and  for  a  cause  other  than  a 
sentence  for  felony,  his  production  may  be  required.  In  all 
other  cases,  his  examination,  when  allowed,  shall  be  taken  upon 
deposition. 

§  415.  Witness  duly  subpcetiaed  exempt  from  arrest  in  a  civU 
action. 

Every  person  who  has  been  in  good  faith  served  with  a 
subpoena  to  attend  as  a  witness  before  a  Court,  Judge,  Com- 
missioner, referee,  or  other  person,  in  a  case  where  the  dis- 
obedience of  the  witness  may  be  punished  as  a  contempt, 
shall  be  exonerated  from  arrest,  in  a  civil  action,  while  going 
to  the  place  of  attendance,  necessarily  remaining  there,  and 
returning  therefrom. 

1.  This  section  does  not  exempt  him  from  obeying  any  ordinary  process  of 
the  Court,  e.  gr.,  to  attend  and  answer  concerning  his  property,  under  a  sup- 
plementary writ    Page  v.  Randall,  6  Gal.  32. 

§  416.  Arrest  of  witness  under  subpoena  void^  may  be  dis^ 
charged  on  affidavit. 

The  arrest  of  a  witness  contrary  to  the  last  section  shall 
be  void  ;  but  an  officer  shall  not  be  liable  to  the  party  for 
making  the  arrest  in  ignorance  of  the  facts  creating  the  ex- 
oneration, but  shall  be  liable  for  any  subsequent  detention  of 
the  party,  if  such  party  claim  the  exemption  and  make  an 
affidavit,  stating : 

Ist.  That  he  has  been  served  with  a  subpoena  to  attend  as 
a  witness  before  a  Court,  officer,  or  other  person  ;  specifying 
the  same,  the  place  of  attendance,  and  the  action  or  proceed- 
ing in  which  the  subpoena  was  issued  ;  and, 

2d.  That  he  has  not  been  thus  served  by  his  own  procure- 
ment with  the  intention  of  avoiding  an  arrest. 

3d.  That  he  is  at  the  time  going  to  the  place  of  attendance, 
or  returning  therefrom,  or  remaining  there  in  obedience  to 
the  subpoena.  The  affidavit  may  be  taken  by  the  officer,  and 
flhall  exonerate  him  from  liability  for  discharging  the  witness 
when  arrested. 
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TITLE   XLI. 

Chapter  m. — Of  tfie  examination  of  parties  to  an  action  or 
proceeding^  and  of  persons  for  whose  immediate  benefit  mch 
action  or  proceeding  is  prosecuted  or  defended.* 

Section  417.    No  actloii  for  diecovery  of  eyidence  shall  be  allowed. 

418.  A  party  may  be  examined  for  the  adverse  party  in  the 

same  manner  as  any  other  witneM. 

419.  Snob  examination  may  be  rebutted. 

420.  Penalty  for  refusal  of  a  party  to  testify. 

421.  Party  so  called  may  to  examined  on  his  own  behalf. 

When  adverse  party  may  be  called  in  rebuttal. 

422.  A  person  for  whose  benefit  an  action  is  prosecuted  may 

testify  as  if  a  party.    And  a  party  may  oe  wiaminnd  on 
his  own  behalf  on  notice. 

423.  Copartners,  when  parties,  may  be  examined  to  prove 

items  of  account. 

§  417.  ^No  action  for  discovery  of  evidence  shall  be  allowed. 

No  action  to  obtain  a  discovery  under  oath,  in  aid  of  the 
prosecution  or  defense  of  another  action  or  proceeding,  shal' 
be  allowed,  nor  shall  any  examination  of  a  party  be  had  on 
behalf  of  the  adverse  party,  except  in  the  manner  provided 
by  this  and  the  foregoing  chapter. 

1  Amended  1863,  7Q1. 

1.  A  judgment  was  had  in  the  District  Court  in  favor  of  the  appellant^  and 
against  the  respondent.  Held,  that  after  judgment  against  him,  it  is  too 
late  for  plaintiff  to  file  his  bill  for  discovery  in  aid  of  his  defend  on  the 
ground  that  it  was  meritorious,  and  lies  entirely  within  the  knowledge  of  the 
judgment  creditor.    Norris  v.  Denton^  2  Gal.  378. 

2.  The  general  rule  at  common  law  is  that  parties  to  the  record  are  not 
competent  to  testify;  and  prior  to  the  statute  ihe  onlv  mode  of  puigingthe 
conscience  was  by  proceeding  in  equi^  to  obtain  a  discovery.  The  statute 
provides  that  no  action  for  a  discovery  in  aid  of  the  prosecution  or  defenee  of 
another  action  shaU  be  aUowed,  and  the  provision  uat  *'a  party  may  be  ex- 
amined as  a  witness  at  the  instance  of  the  adverse  party"  was  intended  as  a 
substitute.    Easterly  v.  Bassx^nano^  20  CaL  496. 

3.  The  only  object  to  be  gamed  by  a  plaintiff  In  anticipating  a  defense  and 
replying  to  it  in  advance,  is  to  put  the  adverse  party  upon  bis  oath  withoat 
making  him  a  witness;  and  the  effect  of  allowing  this  would  be  to  establish  a 
system  of  discovery  in  conflict  with  the  spirit  of  the  statute.  Oomfield  v.  Tcbiat, 
21  Cal.  349. 

4.  Where  the  pleader  attempts  to  introduce  the  peculiar  formal  allecatiotf, 
many  of  which  were  mere  fictions,  found  in  the  old  forms  of  declaration  m  com- 
mon law,  actions  or  bill  in  equity,  his  pleading  is  liable  to  the  objection  of  i^ 
relevancy,  and  the  objectionable  matter  should  be  stricken  out  on  motion.  In 
this  case  the  pleader  has  attempted  to  obtain  a  discovery  under  oath  by  meaai 
of  his  pleading.    This  is  forbidden  by  the  four  hundred  and  seventeenth  aee- 

•  This  chapter  ^ypUoaUe  to  Jnstioes'  Courta*  pott,  I OO. 
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tioQ  of  the  Practice  Act,  and  the  sections  following  it  provide  how  snch  dis- 
coyerj  can  be  obtained,  that  is,  bjr  examining  the  party  as  a  witness.  Batoen  y. 
Aubnyt  22  Cal.  570. 

Section  418.— Bepecded  April  21  th,  1868,  p.  701. 

§  419.  Such  exammaiion  may  be  rebutted. 

The  examination  of  a  party,  thus  taken,  may  be  rebutted 
by  adverse  testimony. 

K.  Y.  Code,  $  393. 

§  420.  ^PenxdtyfoT  refusal  of  a  party  to  testify. 

If  an  adverse  party  refuse  to  attend  and  testify  at  the 
trial,  or  to  give  his  deposition  before  trial,  or  upon  a  com* 
mission,  when  required,  his  complaint  or  answer  may  be 
stricken  out,  and  judgment  be  taken  against  him  ;  and  he  may 
be  also,  in  the  discretion  of  the  Oourt,  proceeded  against  as 
in  other  cases  for  a  contempt. 

^Amended  1863,  701. 

Section  421.— Repealed  April  21ihy  1868,  p.  701, 
Section  422.— Repealed  April  21th,  1868,  p.  702. 

Amended  1861,  522. 

Section  42^.— Repealed  April  21th,  1863,  p.  702. 

Amended  1854, 95. 


TflTLE    XLII. 
Chapter  IV. — On  affidavits.* 

SicnoH  424.    Affidavits  to  be  used  in  this  State,  before  whom  may  be 

taken  in  this  State. 

425.  If  made  in  another  State  of  the  United  States,  before  whom 

taken. 

426.  If  made  in  a  foreign  country,  before  whom  taken. 

427.  Certiflcate  of  clerk,  if  taken  before  a  Judge  of  a  Court  out 

of  this  SUte. 

§  424.  Affidavits  to  be  used  in  this  State,  before  whom  may  be 
taken  in  this  State. 

An  affidavit  to  be  used  before  any  Court,  Judge,  or  officer 

*Thi8  chaptw  is  applicable  to  Justices'  Courts ;  pott,  1 630. 
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of  this  State,  may  be  taken  before  any  Judge  or  Clerk  of 
any  Court,  or  any  Justice  of  the  Peace,  or  Notary  Public  in 
this  State. 

1.  Where  the  affidavit  of  a  jnror  is  sworn  to  be  correct  by  another  party,  it 
may  be  treated  as  the  latter's  original  affidavit     WUaon  v.  Berryman,  5  Cal  44. 

2.  Courts  take  judicial  notice  of  the  official  character  of  Justices  of  the  Peace 
in  their  own  States.  And  an  affidavit,  in  which  the  official  character  of  the 
Justice  before  whom  it  is  taken,  does  not  appear,  is  good.  Ede  v.  Johnsonif  15 
Cal.  53. 

§  426.  If  made  in  another  State  of  the  United  States,  before 
whom  taken. 

An  affidavit  taken  in  another  State  of  the  United  States, 
to  be  used  in  this  State,  i^hall  be  taken  before  a  Commissioner 
appointed  by  the  Governor  of  this  State  to  take  afiSdavits 
and  depositions  in  such  other  State,  or  before  any  Judge  of  a 
Court  of  Record  having  a  seal. 

§  426.  If  made  in  a  foreign  country j  before  whom  taken. 
An  affidavit  taken  in  a  foreign  country  to  be  used  in  this 
State,  shall  be  taken  before  an  Ambassador,  Minister,  or  Con- 
sul of  the  United  States,  or  before  any  Judge  of  a  Court  of 
Record  having  a  seal  in  such  foreign  country. 

§  427.  Certificate  of  the  Clerk,  if  taken  before  a  Judge  of  a 
Court  out  of  this  State. 

When  an  affidavit  is  taken  before  a  Judge  of  a  Coart  in 
another  State,  or  in  a  foreign  country,  the  genuineness  of 
the  signature  of  the  Judge,  the  existence  of  the  Court,  and 
the  fact  that  such  Judge  is  a  member  thereof,  shall  be  certi- 
fied by  the  Clerk  of  the  Court  und«-r  the  seal  thereof. 
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Chapter  V. — Of  depositions  taken  in  this  State.* 

SBcnoN  428.    Depositions  of  witnesses  in  this  State  may  be  taken  in 

certain  cases. 

429.  Depositions  may  be  taken  before  a  Jndge,  etc.,  npon  no- 

tice to  the  adverse  party. 

430.  Manner  of  taking  depositions.    May  be  used  by  either 

party  on  the  tnal. 

431.  A  deposition  maybe  read  at  any  stage  of  the  action  or 

proceeding. 


•ThiM  chap'.er  1b  appUoable  to  Jnstioes'  Covrta,  peH,  |  eaiX 
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§  428.  Depositions  of  witnesses  in  this  State  may  be  taken  in 
certain  cases. 

The  testimony  of  a  witness  in  this  State  may  be  taken  by 
deposition  in  an  action  at  any  time  after  the  service  of  the 
snmmoDS  or  the  appearance  of  the  defendant ;  and  in  a  spe- 
cial proceeding,  after  a  question  of  fact  has  arisen  therein,  in 
the  following  cases : 

Ist.  When  the  witness  is  a  party  to  the  action  or  proceed- 
ing, or  a  person  for  whose  immediate  benefit  the  action  or 
proceeding  is  prosecuted  or  defended  ; 

2d.  When  the  witness  resides  out  of  the  county  in  which 
his  testimony  is  to  be  used ; 

3d.  When  the  witness  is  about  to  leave  the  county  where 
the  action  is  to  be  tried,  and  will  probably  continue  absent 
when  the  testimony  is  required  ; 

4th.  When  the  witness,  otherwise  liable  to  attend  the  trial, 
is  nevertheless  too  infirm  to  attend. 


1.  Taking  testimony  by  depositions  is  in  derogation  of  the  common  law, 
snd  must  not  only  be  done  dt  the  proper  officer,  but  everv  reanirement  of 
law  mii^t  be  complied  with.    McCann  v.  Beach,  2  Gal.  25. 


3.  AU  the  requisitions  of  the  statute,  in  relation  to  the  taking  of  deposi- 
tions, must  be  strictly  complied  with;  and  tiiis  must  appear  upon  the 
d^orition  to  entitle  it  to  admission.    Dye  v.  Bailey,  2  Ctd.  383. 

3.  The  testimony  of  a  party  to  an  action  may  be  taken  by  deposition,  if 
be  resides  out  of  the  county  in  which  his  testimony  is  to  be  used,  although 
be  resides  within  less  than  thirty  miles  of  the  place  of  trial.  Skidmore  y. 
Tm/ior,  39  Cal.  619. 

1 429.  ^Depositions  may  be  taken  before  a  Judge,  etc.y  upon 
notice  to  the  adverse  party. 

Either  party  may  have  the  deposition  taken,  of  a  witness 
in  this  State,  before  any  Judge,  or  Clerk,  or  any  Justice  of  the 
Peace,  or  Notary  Public  in  this  State,  on  serving  on  the  ad- 
verse party  previous  notice  of  the  time  and  place  of  exami- 
nation, together  with  a  copy  of  an  aiBdavit,  showing  that  the 
case  is  one  mentioned  in  the  last  section.  At  any  time  during 
the  forty  days  immediately  after  the  service  of  summons  by 
publication  has  been  completed,  and  at  any  time  thereafter, 
when  the  defendant  has  not  appeared,  the  notice  required  by 
•this  section  may  be  served  on  the  Clerk  of  the  Court  where 
the  action  is  pending.  Such  notice  shall  be  at  least  five  days, 
and,  in  addition,  one  day  for  every  twenty-five  miles  of  the 
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distance  of  the  place  of  examination  from  the  residence  of 
the  person  to  whom  the  notice  is  given,  unless,  for  a  cause 
shown,  a  Jndge,  by  order,  prescribe  a  shorter  time.  When  a 
shorter  time  is  prescribed,  a  copy  of  the  order  shall  be  served 
with  the  notice. 

^Amended  1859,  218  ;  Bancroft's  Fonns,  550-^1. 

1.  A  Blight  error  in  the  title  of  a  cause,  where  there  is  no  other  snit  pnd- 
ing  between  the  parties,  will  not  inyalidate  the  notice.  Milis  t.  Dwiap,  % 
Cal.  W. 

2.  The  decision  of  such  motion  rests  in  the  soand  discretion  of  the  Comi 
who  most  decide  upon  the  sufficiency,  or  otherwise,  of  the  grounds  xspan, 
which  such  motion  is  made.    Id. 

3.  Proof  of  notice  to  take  a  deposition,  where  the  written  notice  was  defee- 
tive,  was  held  good,  when  made  by  parol  and  conforming  sabatantiaDy  to  the 
statate.    Id. 

4. .  An  appearance  at  the  time  and  place,  and  cross-examining  the  witnesi, 
walTes  whatever  objection  may  be  had  because  the  notice  is  too  short.  J<ma 
V.  Love,  9  Cal.  68. 

5.  An  order  to  take  testimony  by  deposition  should  specify  the  notice  to  be 
given  to  the  adverse  party.  A  deposition  taken  upon  an  order  without  such 
specification,  where  tne  opposite  party  has  not  had  reasonable  notice,  aofjbi 
not  to  be  read  in  evidence.     EUis  v.  Jaszynskt/,  5  GaL  444. 

6.  Notice  of  time  and  place  having  been  given,  it  is  a  matter  of  small  im- 
portance who  took  the  deposition,  particularly  in  view  of  the  ineoBvenience 
and  delay  which  would  result  from  a  different  rule.  WiOkuns  v.  Chadbcwm, 
6  Cal.  559. 

7.  It  being  objected  by  plaintiff  to  a  deposition :  Ist.  that  the  copy  of  the 
order  of  the  Judge,  fixing  the  time  for  taking  it,  did  not  mention  the  notice 
to  be  given  the  adverse  party ;  2d,  that  no  correct  copy  of  said  order  vm 
served  ;  3d,  that  no  sufficient  notice  to  take  the  deposition  was  ever  given ; 
the  objection  was  overruled,  "beC'iuse  the  original  order  of  the  Judge,  made 
on  affidavit,  fixed  the  time  of  notice  at  three  days,  and  because  maintiirs 
counsel  acknowledged  service  in  writing  of  a  copy  thereof  March  &h,  lfaS9, 
more  than  three  day^  before  the  taking  of  the  deposition.*'  Htld,  that  there 
was  no  error ;  that  the  objection  assigned  was  matter  for  the  Court,  ajid  its 
discretion  was  properly  exercised  ;  that  reasonable  notice  should  be  given  of 
the  time  and  place  of  taking  testimony:  but  what  is  reasonable  notice,  de> 
pends  on  the  particular  circumstances.    Attwood  v.  Frioot,  17  Cal  37. 

8.  To  make  the  testimony  of  a  witness  admissible,  he  must  be  oompetent 
at  the  time  of  taking  his  deposition.  It  is  the  effect  of  the  interest  on  the 
witness  at  the  time  his  testimony  is  taken  that  disqualifies  him.  £mbaU  t. 
Oearhart,  12  Cal.  27. 

§  480.  Manner  of  taking  depo^ons  ;  may  be  used  by  eiiher 
party  on  the  trial. 

Either  party  may  attend  such  examination  and  put  such 
questioufi,  direct  and  cross,  as  may  be  proper.  The  deposi- 
tion, when  completed,  shall  be  carefully  read  to  the  witness 
and  corrected  by  him  in  any  particular,  if  desired  ;  it  shaD 
then  be  subscribed  by  the  witness,  certified  by  the  Judge  or 
officer  taking  the  deposition,  inclosed  in  an  envelope  or  wraff 
per  sealed,  and  directed  to  the  Clerk  of  the  Court  in  which 
the  action  is  pending,  or  to  such  person  as  the  parties  in 
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'writing  may  agree  upon,  and  either  delivered  by  the  Judge 
or  officer  to  the  Clerk  or  such  person,  or  transmitted  through 
the  mail,  or  by  some  safe  private  opportunity  ;  and  there- 
upon such  deposition  may  be  used  by  either  party  upon  the 
trial,  or  other  proceeding,  against  any  party  giving  or  receiv- 
ing the  notice,  subject  to  all  legal  exceptions.  But  if  the 
parties  attend  at  the  examination,  no  objection  to  the  form  of 
an  interrogatory  shall  be  made  at  the  trial,  unless  the  same 
*  was  stated  at  the  time  of  the  examination.  If  the  deposi- 
tion be  taken  by  the  reason  of  the  absence  or  intended  ab- 
sence from  the  county  of  the  witness,  or  because. he  is  too 
infirm  to  attend,  proof  by  affidavit  or  oral  testimony  shall  be 
made  at  the  trial  that  the  witness  continues  absent,  or  infirm, 
to  the  best  of  the  deponent's  knowledge  or  belief.  The 
deposition  thus  taken  may  also  be  read  in  case  of  the  death 
of  the  witness. 

1.  Where  a  deposition  is  taken  esBporfe,  thoa^  after  notioe,  and  the  witness 
is  therefore  not  sabjected  to  a  cross-examination,  the  language  used  by  him 
vill  be  saspidonsly  regarded,  and  only  a  Tery  literal  interpretation  given  to 
it    ^ring  ▼.  HiU,  6  Cal.  17. 

2.  There  is  nothing  in  the  statute  that  requires  that  exoeptions  to  deposi- 
tions  shaU  be  filed  oefore  the  time  of  trial.  The  objection  can  be  made  at 
any  time  before  the  depositions  are  read  in  eridenoe.  Dye  ▼.  BaUeVf  2 
Cil  383. 

S.  The  certificate  of  the  notary,  as  set  forth  in  the  case,  is  sufficient.  MUb 
T.  IhaUap,  3  GaL  94. 

4.  Depositions  are  subject  to  all  legal  exceptions  at  the  trial,  save  only  the 
objection  to  the  form  of  an  interrogatory  where  the  parties  attend  the  exami- 
nation.   Lawrence  v.  FuUon,  19  Gal.  683. 

5.  Where  the  parties  stipulated  that  a  deposition,  which  had  been  taken  in 
another  action,  should  be  used  on  the  trial,  "with  the  same  foree  and  effect, 
tnbject  to  the  same  exceptions  as  if  taken  in  this  case:"  Held,  that  the  stipule 
Uon  was  a  waiver  of  any  objections  to  the  competency  of  the  witness.  Brooks 
T.Cro86y,  22Gal.  42. 

6.  If,  at  the  end  of  a  deposition  taken  by  a  commissioner  out  of  the  State, 
there  is  h  jurat  giving  the  date  when  the  deposition  was  subscribed  and  sworn 
to,  it  IB  not  necessary  that  the  further  certificate  of  a  compliance  with  the 
four  hundred  and  thirtieth  section  Of  the  Practice  Act  should  be  dated.  Elgin 
V.  HiU,  27  GaL  373. 

7.  If  the  parties  stipulate  that  a  commissioner  may  take  a  deposition  upon 
^nritten  interroffatories,  and  the  stipulation  says  nothing  about  the  day  the 
same  may  be  taken  by  the  commissioner,  it  is  not  necessaiy  that  the  oommia- 
sion^  state  in  his  certificate  the  day  the  same  was  taken.  Id. 

8.  A  certificate  to  a  deposition  mu<!t  state  that  the  deposition  was  read  to  the 
witness  b^ore  signing;  it  must  set  forth  an  actual  compliance  with  aU  the  re- 
quirements of  the  statute.  The  admission  of  hearsay  testimony  to  a  fact  ad- 
mitted by  both  parties,  is  not  error.  WUliams  ▼.  Chadboume,  6  Gal.  659. 
,  9.  A  party  who  appears  at  the  taking  of  a  deposition,  and  examines  the 
witness  witiiout  objecting  to  his  competency,  cannot  afterwards  interpose  thalf 
objection.    Brooks  v.  Crosby,  22  Gal.  42. 

10.  When  a  deposition  may  be  ezoludecL— A  whole  denosition  cannot 
be  excluded  on  the  ground  that  certain  questions  asked  on  tne  examination 
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were  improper.  The  objection  to  the  deposition  on  this  ground  most  be  oon- 
flned  to  the  particular  questions,  otherwise  any  error  in  permitting  the  quet- 
tions  wiU  be  waived.    Higgins  ▼.  WortM,  18  CaL  330. 

11.  It  is  not  essential  to  the  certificate  of  a  notary  to  a  deposition  taken 
before  him,  that  it  state  that  the  deposition  was  read  over  to  the  witness  be- 
fore signing.  But  if  the  certificate  states  that  the  deposition  was  corrected  by 
the  notary,  under  the  direction  of  the  witness,  it  is  a  sufficient  compUanee 
with  the  statute,  because  showing,  by  necessary  implication,  that  the  depoa- 
tion  was  either  read  to  or  examined  by  the  witness.    Id* 

12.  If  part  of  the  deposition  be  liable  to  the  exception  of  hearsay,  this  go« 
only  to  the  rejection  of  that  part,  and  the  objection  should  be  ti^ien  at  the 
hearing.    Myers  v.  Caaeyt  14  Cal.  642. 

13.  where  a  rule  of  a  District  Court  requires  three  daysV  notice  of  excep- 
tions to  depositions  unless  the  exceptions  appear  on  the  face  of  the  depoa- 
tion,  the  meaning  is  that  the  objection — ^not  the  objectioni^ble  matter— moat 
appear  on  the  face  of  the  deposition.    Id. 

14.  It  is  no  ground  for  the  exclusion  of  a  deposition  that  it  was  noticed  to 
be  taken  before  the  County  Judge,  but  was  taken  before  ttie  county  derk. 
WUliams  v.  ChadbawnM,  6  Cal.  559. 

15.  A  motion  to  suppress  the  reading  of  a  deposition,  before  the  esse  in 
which  it  was  taken  is  put  u]^n  trial,  is  premature;  the  proper  time  to  object 
to  such  deposition  is  when  it  is  offered  in  evidence  on  the  trial.  MUst,  Imo^ 
lap,  3  Cal.  94. 

§  431.  A  depositimi  may  be  used  at  any  stage  of  the  action  or 
proceeding. 

When  a  deposition  has  been  once  taken,  it  may  be  read  in 
any  stage  of  the  same  action  or  proceeding  by  either  party, 
and  shall  then  be  deemed  the  evidence  of  the  party  read- 
ing it. 

1.  The  reading  of  evidence  taken  by  deposition,  although  done  after  the 
jury  have  retired,  is  as  much  a  part  of  the  trial  as  any  other.  The  Fwpk  v. 
Kohler,  5  CaL  72. 

2.  (^ury:  Whether  a  psi^  can  object,  on  second  trial  to  the  reading  of  a 
deposition  which  he  suffered  his  adversary  to  read  on  the  first  tzial  ^thoot 
objection.    Mytrs  v.  Casey,  14  Cal.  542. 

3.  The  object  of  this  section  is  to  enable  either  party  to  read  a  depoeitaom 
admissible  in  itself,  once  taken,  in  any  stage  of  the  action  or  proceeding— 
not  to  render  it  admissible  simply  because  it  was  taken.  Turner  v.  MdlksMak 
8  Cal.  575. 


TITLE     XLIV. 
Chapter  VI. — Of  depositions  taken  out  of  this  State* 

SscnoK  4S2.    Testimony  of  a  witness  out  of  the  State  may  be  taken  >^ 

ter  service  of  summons  6i  issue  joined.  ^ 

^     433.    Such  deposition  shall  be  taken  upon  commiasioB  isRN 
under  seal,  upon  notice;  to  whom  to  issue. 

434.  Proper  interrogatories,  direct  and  cross,  may  be  prepaiw 

or  may  be  waived  by  the  parties. 

435.  Authority  and  duties  of  commissioner. 

436.  Trial  shall  not  be  ^sponed  for  retnni  of  commissioD,  Or 

cent  upon  showing  of  materiality  of  evidence  and  ditf 
difigence. 

•  Tills  duqitar  is  applicable  to  ^wtloes'  Oonrli^^oi^  IflM, 


J 
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§  482.  Testimcm/  of  a  witness  out  of  the  State  may  be  taken 
after  service  of  summons  or  issue  joined. 

The  testimony  of  a  witness  out  of  the  State  may  be  taken 
by  deposition,  in  an  action,  at  any  time  after  the  service  of 
the  summons,  or  the  appearance  of  the  defendant ;  and  in  a 
special  proceeding,  at  any  time  after  a  question  of  fact  has 
arisen  therein. 

1.  Diligence  must  be  used  in  applying  for  a  oommiBsion.  Pierson  y.  Hot- 
}mok,  2  Cal.  598.     Vide  Bule  46. 

§  433.  Such  deposition  shall  be  taken  upon  commission  issued 
under  seal  upon  notice;  to  whom  to  issu£. 

The  deposition  of  a  witness  out  of  this  State  shall  be  taken 
upon  commission  issued  from  the  Oourt,  under  the  seal  of  the 
Court,  upon  an  order  of  the  Judge,  or  Court,  or  County 
Judge,  on  the  application  of  either  party,  upon  five  days' 
previous  notice  to  the  other.  It  shall  be  issued  to  a  person 
agreed  upon  between  the  parties,  or  if  they  do  not  agree,  to 
any  Judge  or  Justice  of  the  Peace  selected  by  the  officer 
granting  the  commission,  or  to  a  commissioner  appointed  by 
the  Grovernor  of  this  State  to  take  affidavits  and  depositions 
m  other  States.* 

Bancroft's  Fonns,  545-6. 

^Btatotbi  of  1888,  29. 

The  lint  Mctlon  of  an  aot  entitled  "  An  tot  empowering  the  Goyemor  to  appoint  oom- 
BMnn'-n  of  deed8»  and  defining  the  duties  of  »nch  offlioerfl,"  passed  March  3uth,  1850,  is 
iMMtagr  amended  so  as  to  read  as  foUows :  **  The  QoTemor  mfty,  when,  in  hi<4  Judgment,  it 
may  be  necssarj,  appoint  in  each  of  ihe  United  States,  aad  in  each  of  the  territories  and 
districts  of  tbe  United  States,  and  tn  each  foreign  state,  territory,  and  colony,  one  or  more 
eommissloners,  to  continue  in  office  foar  years,  unless  removed  by  tbe  Governor.  Bvery 
SDOh  oonuuiMioner  shall  have  powr  to  administer  oatha  and  ta  tike  deporiliom  and  afida- 
vAi  to  b^  Bsed  in  this  state ;  and  also  to  take  the  acknowledgment  or  proof  of  any  deed  or 
Qttaer  laitniment  to  be  recorded  in  this  Staie." 

STATom  OF  1861,  6S8. 
CkApm  OOCCXCIV.— JtfC  to  mUhoriM  the  taUng  qf  dipadtUms  in  fcrHffn  comUritt, 

Sionoir  1.  The  testimony  of  a  witness  in  a  foreign  country  may  be  taken  by  deposition 
in  any  civil  action  pending  in  any  of  tbe  District  Goorts  of  this  State,  at  any  time  after  the 
BVTioe  of  the  summons,  or  the  appearance  of  the  defendant;  and  in  a  special  proceeding, 
il  my  itne  after  a  question  of  fact  has  arisen  therein. 

8n.  a.  The  deposition  of  a  witness  in  a  foreign  country  shall  be  taken  upon  commfts- 
rioB  istdedfrom  a  District  Oourt.  under  the  seal  thereof  upon  an  order  of  such  Court,  or 
the  Judge  thereof  on  the  application  of  either  party,  upon  five  days  previous  notice  to  tbe 
other.  It  shall  be  issued  to  a  person  or  persons  agreed  upon  between  the  parties,  or  if  they 
do  not  agree,  to  any  person  or  persons  nominated  by  the  Oourt  or  Judge  granting  the  oom- 


8ic.  8.  Such  proper  interrogatories*  direct  and  cross,  as  the  reipective  parties  may  pre- 
pve.  to  be  setOed.  If  the  p«rtles  diaagree  as  to  their  form,  by  the  pourt  or  Judge  granting 
the  order  for  the  commisston  at  a  day  fixed  in  the  order,  may  be  Aonezed  to  the  commis- 
ikNi;  or  when  the  parties  agree  to  that  mode,  the  examination  may  be  without  written 
hitemgatortes. 

8bc.  4.  Tbe  commission  shall  authorise  the  commissioner  to  administer  an  oath  to  the 
vitaess  andto  take  his  deposition  in  answer  to  the  interrogatories;  or  when  the  examina- 
tkm  is  to  be  without  interro^ttories,  in  respect  to  the  question  in  dispute,  and  to  oertif^y  the 
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§  484.  Proper  interrogatories  may  he  prepared^  or  may  be 
waived  J  by  the  parties* 

Such  proper  interrogatories,  direct  and  cross,  as  the  respec- 
tive parties  may  prepare,  to  he  settled,  if  the  parties  disagree 
as  to  their  form,  by  the  Judge  or  ofiScer  granting  the  order 
for  the  commission,  at  a  day  fixed  in  the  order,  may  he  an- 
nexed to  the  commission ;  or  when  the  parties  agree  to  that 
mode,  the  examination  may  be  without  written  interroga- 
tories. 

1.  If  a  oommissioii  to  take  the  deposition  of  a  witnesB  ont  of  the  State  is 
iaBued,  on  the  application  of  one  partv  without  consent  of  the  other,  to  a  per^ 
son  who  is  not  a  Judge  or  Justice  of  the  Peace,  or  a  commissioner  appointed 
by  the  Governor  of  this  State,  and  the  party  who  does  not  consent,  after  the 
appointment,  files  cross  interrogatories,  and  stipulates  as  to  the  manner  in 
which  the  deposition  shall  be  returned,  is  estopped  from  saying  that  the  com- 
missioner was  improperly  appointed.    Cfovfther  y.  Bovolanaaon,  27  GaL  383. 

§  435.  Authority  and  duties  of  commissioner. 

The  commission  shall  authorize  the  commissioner  to  ad- 
minister an  oath  to  the  witness,  and  to  take  his  deposition  in 
answer  to  the  interrogatories ;  or  when  the  examination  is  to 
be  without  interrogatories,  in  respect  to  the,  question  in  dis- 
pute ;  and  to  certify  the  deposition  to  the  Court,  in  a  sealed 
envelop  directed  to  the  Clerk,  or  other  person  designated  or 
agreed  upon,  and  forwarded  to  him  by  mail  or  other  usual 

channel  of  conveyance. 
Bancroft's  Forms,  647-S. 

1.  If  the  parties  stipulate  that  a  commissioner  may  take  a  depositioB  apoo 
written  interrogatories,  and  the  stipulation  says  nothing  abont  the  day  the  nme 
may  be  taken  by  the  commissioner,  it  is  not  necessary  that  the  oommisnoser 
state  in  his  certificate  the  day  the  same  was  taken.    Elgin  t.  HiU,  27  Cal.  37S. 

§  486.  Trial  shall  not  be  postponed  for  return  of  commission^ 
except  upon  showing  of  materiality  of  evidence  and  due  diligence. 

A  trial,  or  other  proceeding,  shall  not  be  postponed  by  rear 
son  of  a  commission  not  returned,  except  upon  evidence  sat- 
isfactory to  the  Court  that  the  testimony  of  the  witness  is 
necessary,  and  that  proper  diligence  has  been  used  to  obtain  it 

dspotltton  to  the  Court  In  a  sealed  or  dosed  enyelop.  directed  to  the  cleric  or  otbtt  pswi 
designated  or  agreed  upon,  and  forward  to  him  bj  mail  or  other  lunal  cfaannel  of  eoDV*r* 
anoe. 

Sxa  6.  When  a  deposition  baa  been  once  taken  in  accordance  with  the  proTiaioai  of  fliK 
act,  it  mar  be  sul^t  to  legal  ol^ections*  be  read  in  evidence  in  any  a  age  of  the  nine  a^i^ 
or  proceeding,  bjr  either  party,  and  ahail  then  be  deemed  the  eTidenee  of  the  pailjrwdtng  Ik 

Bic.  0.    Xliia  act  shall  take  effiBOt  from  and  after  its  passage. 


503  PROCBEDINGS  TO  PERPETUATE  TESTIMONY.     [§§  437-88 

1.  Where  a  party  applied  for  a  continnaiice  to  enable  htm  to  take  the  depo- 
bHIod  of  an  absent  witness,  and  the  proof  which  was  designed  to  be  obtained 
woald  coostitnte  no  defense  to  the  'plaintiff  ^s  claim,  the  application  was  prop- 
erly r*»iected.     Havoley  v.  Stirling^  2  Cal.  470. 

2.  The  answer  of  defendant  was  filed  May  10th,  1862,  and  the  application  for 
a  continnance  to  take  testimony  in  New  York  was  filed  Jane  14th,  1852,  during 
which  interval  no  attempt  was  made  to  sue  out  a  commission  for  the  purpose. 
Bdd,  that  this  is  not  sufficient  diligence  to  entitle  the  party  to  his  application. 
Fknan  v.  Hoibrook,  2  Cal.  598.    See  §  432. 


TITLE    XLV. 
Chapter  VII. — Of  proceedings  to  perpetuate  testimony.* 

SscmoM  437.    Testimony  may  be  perpetuated. 

438.  The  applicant  shall  present  verified  petition  to  a  Judge. 

Granting  and  service  of  order. 

439.  Upon  dne  service  of  notice,  the  depositions  of  the  witnesses 

named  may  be  taken. 

440.  Manner  of  taking  depositions  and  filing  thereof. 

441.  Affidavits,  etc.,  filed  with  depositions  shall  be  prima  fadt 

proof  of  the  facts  therein  stated. 

442.  Manner  of  using,  such  depositions,  if  trial  be  had. 

1 437.  '  Testimony  mmf  be  perpetuated. 

The  testimony  of  a  witness,  or  witnesses,  may  be  taken  and 
perpetuated  as  provided  in  this  chapter. 

Amended  1859,  219. 

§  438.  '  The  applicant  shall  present  verified  petition.  Granting 
and  service  of  order. 

The  applicant  shall  present  to  a  District  or  County  Judge 
a  petition,  verified  by  the  oath  of  the  applicant,  stating : 

Ist.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  Court  in  this  State,  and  in  such  case,  the  name  or  names 
of  the  person,  or  persons,  whom  he  expects  will  be  adverse 
parties;   or, 

2d.  That  the  proof  of  some  fact,  or  facts,  is  necessary  to  per- 
fect tbe  title  to  property  in  which  he  is  interested,  or  to 
establish  marriage,  descent,  heirship,  or  any  other  matter 
which  may  hereafter  become  material  to  establish,  though  no 
Buit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he 
Diay  not  know  the  parties  to  such  suit ;.  and, 

*Tlils  chapter  is  appUoable  to  JuHioes'  ( onrts ;  pott,  1 830. 
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3d.  The  name  or  names  of  the  witness,  or  witnesses,  to  be 
examined,  his  or  their  place  of  residence,  and  a  general 
outline  of  the  facts  expected  to  be  proved.  The  Judge,  to 
whom  such  petition  is  presented,  shall  make  an  order  allowing 
the  examination,  and  prescribing  the  notice  to  be  given,  which 
notice,  if  parties  are  kno\vn  and  reside  in  this  State,  shall  be 
personally  served  on  them  ;  and  if  unknown,  such  notice  shall 
be  served  on  the  Clerk  of  the  county  where  the  property  to 
be  affected  by  such  evidence  is  situated,  and  a  notice  thereof 
published  in  some  newspaper  to  be  designated  by  the  Judge 
making  the  order. 

^Amended  1859,  219.    Abb.  Forms,  1581-4. 

§  439.  ^  Upon  due  service  of  notice^  the  depositions  of  the  wit- 
nesses named  may  be  taken. 

Upon  proof  of  service  of  the  notice,  as  provided  in  the  last 
section,  it  shall  be  the  duty  of  the  Judge,  before  whom  the  de- 
positions are  ordered  to  be  taken,  to  proceed  to  take  the  depo- 
sitions of  the  witnesses  named  in  said  petition,  upon  the 
facts  therein  set  forth,  and  the  taking  of  the  same  may  be 
continued,  from  time  to  time,  in  the  discretion  of  the  Judge. 

.  lAmended  1859,  219. 

§  440.  ^Manner  of  taking  depositions  and  filing  thereof 

The  examination  shall  be  by  question  and  answer,  unless 
the  parties  otherwise  agree.  The  deposition,  when  taken, 
shall  be  carefully  read  to,  and  subscribed  by,  the  witness, 
then  certified  by  the  Judge,  and  immediately  thereafter,  filed 
in  the  office  of  the  Clerk  of  the  District  Court  of  the  county 
where  the  same  was  taken,  together  with  the  order  for  the 
examination,  the  petition  on  which  the  same  was  granted,  and 
the  proof  of  service  of  notice. 

^Amended  1859,  219. 

§  441.  ^ Affidavits y  etc.^  filed  with  depositions ^  shall  be  prima 
facie  proof  of  the  facts  therein  stated. 

The  affidavits,  or  other  proof  filed  with  the  depositions,  or 
certified  copies  thereof,  shall  be  prima  facie  evidence  of  the 
facts  therein  stated. 

^Amended  1859,  219. 

§  442.  ^Manner  of  using  such  depositions^  if  trial  be  had. 


S05  OATHS  AND  ATFIRMATIONS.  [§§  443^44 

If  a  trial  be  had  between  the  parties  named  in  the  petition 
as  parties  expectant,  or  their  successors  in  interest,  or  be- 
tween any  parties  wherein  it  may  be  material  to  establish  the 
facts  which  such  depositions  prove,  or  tend  to  prove,  upon 
proof  of  the  death  or  insanity  of  the  witness  or  witnesses,  or 
of  his  or  their  inability  to  attend  the  trial  by  reason  of  age, 
sickness,  or  settled  infirmity,  the  deposition  or  depositions,  or 
certified  copies  thereof,  may  be  used  by  either  party,  subject 
to  all  legal  objections.  But  if  the  parties  attend  at  the  ex- 
amination, no  objection  to  the  form  of  an  interrogatory  shall 
be  made  at  the  trial,  unless  the  same  was  stated  at  the  exam- 
ination. 

^Amended  1859,  219. 


TITLE    XLVI. 
Chaptbr  "Vlii. — Administration  of  oaths  and  affirmations,* 

SxcnoN  443.    Authorizing  certain  persons  to  administer  oaths. 

444.  A  person  may  be  sworn  according  to  the  peculiar  ceremo- 

nies of  nis  religion. 

445.  A  'witness  may,  instead  of  taking  an  oath,  make  an 

afiirmation. 

§  443.  Authorizing  certain  persons  to  administer  oaths. 

Every  Court  of  this  State,  every  Judge  or  Clerk  of  any 
Court,  every  Justice  of  the  Peace,  and  every  Notary  Public, 
and  every  officer  authorized  to  take  testimony,  or  to  decide 
upon  evidence  in  any  proceeding,  shall  have  power  to  admin" 
ister  oaths  or  affirmations. 

1.  The  attestation  or  certificate  of  a  notary,  that  an  affidavit  was  sworn  to 
or  affirmed  and  subscribed  before  bim,  is  regular,  although  his  seal  is  not 
•ffixed.    Mitts  v.  JhirUap,  3  Cal.  97. 

§  444.  A  person  may  he  sworn  according  to  the  peculiar  ceremo- 
nies if  his  religion. 

When  a  person  is  sworn  who  believes  in  any  other  than 
the  Christian  religion,  he  may  be  sworn  according  to  the  pe" 
culiar  ceremonies  of  his  religion,  if  there  be  any  such. 

*  This  obspter  Is  applleable  to  Jnsfeioes'  Oourts ;  pott,  1 620. 


§§  445-46]  INSPECTION  OF  DOCTTMEHTS.  506 

§  445. ,  J.  witness  may,  instead  of  taking  an  oaihy  make  an 
affirmaii(yn. 

Any  witness  who  desires  it  may,  at  his  option,  instead  of 
taking  an  oath,  make  his  solemn  affirmation  or  declaration,  by 
assenting,  when  addressed  in  the  following  form :  "^  Yoa  do 
solemnly  affirm,  that  the  evidence  you  shall  give  in  this  issue 

(or  rbatter),  pending  between and ,  shall  be  the 

truth,  the  whole  truth,  and  nothing  but  the  truth."  Assent 
to  this  affirmation  shall  be  made  by  the  answer,  ''I  do."  A 
false  affirmation  or  declaration  shall  be  deemed  perjury, 
equaUy  with  a  false  oath.. 


TITLE     XLVII. 

Chaptbe  IX. — Inspection  of  documents^  and  miscdlanefm 
provisions  as  to  records  and  writings. 

Skotion  446.    The  Court  may,  npon  notice,  order  a  party  to  grant  an 

inspection  of  a  book,  etc.,  relating  to  Uie  merits  of  a 
case. 

447.  When  there  may  be  evidence  of  the  contents  of  a  writ- 

ing other  than  itself. 

448.  Introduction  in  evidence  of  a  writing  altered  in  a  mate- 

rial part. 

449.  Proof  of  a  judicial  record  of  this  State,  or  of  the  United 

States. 

450.  Proof  of  the  records,  etc.,  of  any  other  State  of  the 

United  States. 

451.  Proof  of  a  judicial  record  of  a  foreign  country. 

452.  Proof  of  a  copy  of  a  judicial  record  of  a  foreign  oenn- 

try. 

453.  Printed  copies  of  statutes,  etc.,  of  another  State  or  Gov- 

ernment, published  by  authority,  are  presumptive  eri- 
dence  of  such  laws. 

454.  Impression  of  a  seal  of  a  Court  or  public  office. 

§  446.  The  Court  may^  upon  notice^  order  a  party  to  grant  an 
inspection  of  a  bookj  etc.j  relating  to  the  merits  of  a  case. 


*SrATons  cv  1853,  106. 
Ah  Ad  wneemSng  Ike  adaUniitration  of  oaikt.    PMMd  Maj  lit»  1951 

SacTXOir  1.  That  sli  officers  of  this  State,  anth'^riaed  by  law  to  admiaislifT  oaflis  or  i 
tioua,  may  certify  the  aame  uader.tueir  haad^  without  nilizlng  to  such  cortiUcatfi  tlielr«ili 
of  office. 

Bcc.  a.  That  all  oatha  or  affirmations  heretofore  administered  bv  any  officer  of  this  Bt^ 
and  by  him  certilled,  under  his  hand,  wi'hout  the  seal  of  office,  tball  b«  as  eflbetnal.  for  aU 
pnzposes,  as  if  such  seal  had  been  affixed  to  such  oertllicate. 
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Any  Court  in  which  an  action  is  pending,  or  a  Judge  there- 
of, or  a  County  Judge,  may,  upon  notice,  order  either  party 
to  give  to  the  other  within  a  specified  time  an  inspection 
and  copy,  or  permission  to  take  a  copy  of  any  book,  docu- 
ment, or  paper  in  his  possession,  or  under  his  control,  con- 
taining evidence  relating  to  the  merits  of  the  action,  or  the 
defense  therein.  If  compliance  with  the  order  be  refused, 
the  Court  may  exclude  the  book,  document,  or  paper,  from 
being  given  in  evidence  ;  or  if  wanted  as  evidence  by  the 
party  applying,  may  direct  the  jury  to  presume  it  to  be  such 
as  he  alleges  it  to  be  ;  and  the  Court  may  also  punish  the 
party  refusing  for  a  contempt.  This  section  shall  not  be 
construed  to  prevent  a  party  from  compelling  another  to  pro- 
duce books,  papers,  or  documents,  when  he  is  examined  as  a 
witness. 

K.  T.  Code,  {  388.    Notice,  soffidency  of ;  see  }  447. 

1.  The  Practice  Act  autiiorizes  Uie  Court  to  make  an  order  directing  a  pari^ 
tprodnc 
Cal.299. 


.^j^^^^^O^    ,^^,.S^M^U., 


§  447.  When  there  may  he  evidence  of  the  contents  of  a  writ- 
ing other  than  itself. 

There  shall  be  no  evidence  of  the  contents  of  a  writing, 
other  than  the  writing  itself,  except  in  the  following  cases  : 

Ist.  When  the  original  has  been  lost  or  destroyed  ;  in 
which  case  proof  of  the  loss  or  destruction  shall  first  be  made  ; 

2d.  When  the  original  is  in  the  possession  of  the  party 
against  whom  the  evidence  is  offered,  and  he  fails  to  produce 
it  after  reasonable  notice  ; 

3d.  When  the  original  is  a  record  or  other  document,  in 
the  custody  of  a  public  officer; 

4th.  When  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  statute  ; 

5th.  When  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  Court  without 
great  loss  of  time,  and  the  evidence  sought  from  them  is  only 
the  general  result  of  the  whole. 

1.  FixBt  sabdividon. — ^In  stdt  by  the  assignee  of  a  book  acconnt,  the 
MBi|;nor  is  a  competent  witness  to  prove  to  the  Court  the  loss  of  the  book  of 
oiigmal  entries,  as  a  preliminary  to  the  introduction  of  secondary  evidence  of 
its  contents.    CauLfidi  v.  Sanders,  17  Cal.  569. 

2.  The  facts  and  circumstances  of  the  destruction  must  be  shown,  in  the 
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first  instance,  to  the  Court,  to  enable  it  to  judge  of  the  proprie^  of  admitting 
or  refusing  the  secondt^  eyidenoe.  Hie  same  principle  which  allows  the 
parties  to  proye  by  their  own  testimony  the  destruction,  most  neceBsaxily 
allow  them  to  prove  all  such  facts  and  circumstances  as  are  requisite  to  thie 
introduction  of  the  seoondaz^  evidence.  Bagley  v.  Admimstraior  of  McMiekk, 
JEkxton  et  al.,  9  Cal.  430. 

3.  It  is  not  a  matter  of  course  to  allow  secondary  evidence  of  the  oontentK 
of  an  instrument  in  suit  upon  proof  of  its  destruction.  If  the  destnictioB 
was  the  result  of  accident,  or  was  without  the  agency  or  consent  of  the  owner, 
such  evidence  is  generally  admissible.  But,  if  me  destruction  was  voluntazily 
and  deliberately  made  by  the  owner,  or  wiUi  his  assent,  the  admissibility  oiF 
the  evidence  will  depend  upon  the  cause  or  motive  of  the  party,  in  effectiog 
or  assenting  to  the  destruction.    Id. 

4.  As  to  parol  evidence  to  prove  contents  of  instruments  destroyed  by  fire. 
CoUier  v.  Corbett,  15  Cal.  183. 

5.  A  copy  of  a  notice  posted  on  a  mining  claim  to  show  its  extent  is  not 
admissible  in  evidence,  if  the  notice  itself  be  attainaUe.  Such  evidence  is 
secondary,  and  is  admissible  only  upon  the  terms  which  control  its  introduo- 
tion  in  ouier  cases.    Lombardo  v.  fvrguson,  15  Cal.  372. 

6.  Where  the  record  book  containing  a  judgment  has  been  destroyed  b^  fire, 
secondary  evidence  is  admissible  to  establish  the  fact  of  the  existence  of  such 
judgment  and  its  contents.    Ames  v.  Hoy,  12  Cal.  11. 

7.  Proof  that  a  notice  upon  a  mining  claim  has  been  torn,  and  that  the  re- 
maining portion  is  (as  the  witness  thiiuu)  illegible  and  defaced,  is  enough  to 
introduce  a  copy  of  it.    Dunning  ei  al,  y.  Banhin,  19  Cal.  640. 

8.  £.  Lawrence  testified  that  he  once  had  a  deed  in  his  possession,  and  at 
irst  thought  that  F.  had  it  now,  but  that  he  had  received  a  letter  from  F.  eaj- 
ing  that  the  witness  had  not  returned  said  deed  to  him;  now  he  was  satisfied 
it  was  not  in  F.'s  possession.  The  plaintiff  also  made  oath  he  had  never  had 
the  deed.  Eeld^  to  be  insufficient  to  introduce  parol  proof  of  its  contents. 
Latffrenee  y.  FuUon,  19  Cal.  683. 

9.  The  proof  of  the  loss  of  receipts,  without  proof  of  their  genuinenefis,  is 
not  a  sufficient  predicate  for  the  admission  of  evidence  as  to  weir  contents. 
Beynolds  v.  Jourdanf  6  Cal.  108. 

10.  Party  may  testify  to  loss  of  instnmient— Whatever  may  have  been 
the  reason  originally  assigned,  the  true  ground  upon  which  ^e  testimoiiy 
of  parties  is  admitted  to  prove  the  destruction  of  written  instruments,  is  this: 
that  the  testimony  relates  to  matters  preliminary  and  incidental,  is  addreesed 
solely  to  the  Court,  and  does  not  afifect  the  issue  to  be  tried  by  the  jury.  Upon 
such  matters,  the  rule  as  to  the  incompetency  of  parties  and  interested  per- 
sons does  not  apply.  The  testimony  proves  nothing  in  the  cause;  it  only 
prepares  the  way  for  the  introduction  of  proof.  The  existenoe  and  contents 
of  the  instrumente  must  be  established  by  distinct  and  competent  evidence. 
Bagley  v.  Eaton,  10  CaL  126;  Landis  v.  7umer,  14  Cal.  575. 

11.  The  rule  is  well  settled  that  a  party  has  a  right  to  testify  on  his  own 
behalf  to  prove  the  loss  of  original  documents,  as  a  predicate  for  the  intro- 
duction of  secondary  evidence  to  prove  their  contents.  Orass  VaUey  Qiurt* 
Mining  Co.  v.  Stackhouae  etal.,  6  Cal.  413. 

12.  Proof  of  the  loss  of  the  instrument  may  be  by  the  party's  own  affidavit, 
to  lay  a  foundation  for  proving  the  contents.  But  the  affidavit  of  a  Hbad 
person,  that  a  trunk  of  the  party  containing  his  papers  is  lost,  is  insufficient, 
without  showing  that  it  contained  the  paper  in  question.  But  this  the  puty 
may  show  by  his  own  oath.  Taking  testimony  by  depositions  is  in  derogation 
of  th%  common  law,  and  must  not  only  be  done  oefore  the  proper  officer,  bat 
every  requirement  of  law  must  be  complied  with.  Depositions  mav  be  taken 
by  notaries  pubUo,  but  only  when  the  witness  resides  out  of  the  oonn^ 
where  the  suit  is  pending,  and  a  commission  is  regularly  sued  out  and  directed 
to  Uie  notary.     McCann  v.  Beach,  2  Cal.  25. 

13.  In  ti^is  State,  the  testimony  may  be  given  orally  or  offered  by  affidaTit 
The  convenience  of  the  parties  and  of  the  Court  will  sometimes  suggest  one 
course  and  sometimes  another.  Either  course  may  be  adopted,  and  either 
course  will  avail.    Ba/^  y.  ^Soton,  10  Cal.  126. 
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14.  Dfflgence  neceasary.— Evidence  that  the  library  and  papers  of  the 
party  were  destroyed  by  fire,  except  a  few  papers,  nnaccompanied  by  evidenoe 
of  search  for  the  particular  paper,  is  insufficient,  for  the  paper  in  question 
may  be  one  of  those  saved  from  the  fire.  Folsom's  Executors  y.  Scott,  6  Cal. 
460. 

15.  Here  evidence  of  search  is  not  sufficient,  for  the  search  may  not  have 
been  diligent.     Id, 

16.  In  an  action  of  ejectment,  where  the  plaintiff  seeks  to  establish  the  loss 
of  ft  deed  under  which  he  deraicns  title,  in  order  to  lay  the  foundation  for 
necondary  evidence,  the  proof  of  search  by  the  agent  or  attorney  in  fact  of 
the  plaintiff,  and  inquiry  by  him  of  the  g^rantor,  is  insufficient,  as  the  plaintiff 
Imittelf  mi^t  have  the  possession  or  control  of  the  original,  and,  in  the  ab- 
sence of  o&er  evidence,  his  affidavit  should  have  been  offered.  FaUon  v. 
Dougherty,  12  Cal.  104. 

17.  It  IS  sufficient,  prvnafacUf  to  show  that  the  grantee,  or  his  representa- 
tive or  assignee,  did  not  have  the  grant,  and  that  it  was  not  in  the  place  where 
it  was  last  seen.     Fierce  v.  WaUace,  18  Gal.  165. 

18.  Second  subdivision. — Parol  evidence  of  the  contents  of  a  written 
contract  between  the  alleged  husband  and  wife  to  live  together  without  mar* 
riage  is  inadmissible,  except  after  due  notice  to.  produce  the  contract,  and  re- 
fusal to  do  so.    Poole  A  Wife  v.  Gerrard,  9  Cal.  593. 

19.  Parol  proof  of  a  written  contract  and  a88ifi;nment  thereof  in  writing, 
not  admissible,  so  as  to  charge  the  assignee,  without  notice  to  produce  the 
onginal  or  accounting  for  its  loss.    Orimes  v.  FaU,  15  Cal.  63. 

Sk  Where  it  is  impossible  to  produce  the  paper  between  the  time  of  giving 
the  notice  and  the  tiial,  that  fact  should  be  made  to  appear.  Burke  et  al.  v. 
TbibU  Mountain  Co.,  12  CaL  403. 

31.  Form  and  soiBcfency  of  notioe. — On  the  day  of  trial,  plaintiff^ 
■erred  upon  the  defendants  notice  to  produce  on  trial  "  the  written  agree- 
ment, cancelling  the  lease  alleged  to  have  been  made  between  A.  B.  LaK}rffe 
and  ttie  Table  Mountain  Water  Company— said  agreement  having  been  made 
by  A.  B.  Laforge  and  the  Table  Mountain  Water  Company — or  parol  evidence 
will  be  given  of  its  contenta  "  The  defendants  not  producing  the  agreement^ 
parol  evidence  was  admitted  on  trial  of  its  contents.  The  notice  was  held 
sufficient.    Burke  v.  Itibte  Mouniam  Water  Co,  and  Laforae,  12  Cal.  403. 

iB.  In  this  case  it  was  shown  that  the  paper  was  on  the  day  of  trial  in  the 
possession  of  one  of  the  attorneys  of  the  defendant.    Id, 

23.  The  sufficiency  of  notice  to  produce  a  paper  shown  to  be  in  the  pos- 
seeaion  of  a  party  is  a  (question  of  discretion ;  and  if  it  were  impossible  to 
procure  it  between  the  time  of  giving  notice  and  the  trial,  that  fact  shotdd  be 
made  to  appear.    Id, 

24.  Literal  accuracy  cannot  be  expected  in  the  description  of  a  paper  in 
the  possession  of  the  adverse  party  ;  such  description  as  will  apprise  a  man 
of  ordinary  intelligence  of  the  document  denied  is  enough.    Id. 

25.  Third  subdivision. — Certified  copies  of  grants  made  by  the  Surveyor- 
General  of  the  United  States  are  inadmissible  in  evidence  unless  the  absence  of 
the  original  is  accounted  for.    Hensley  v.  Tarpey,  7  Cal.  288. 

26.  An  affidavit,  showing  that  the  Surveyor-C^eneral  has  adopted  a  rule  refiis- 
iDg  to  allow  the  originals  to  be  taken  from  the  files,  is  a  sufficient  predicate.  Id, 

27.  Where,  to  suit  for  goods  sold  and  delivered,  defendant  pleads  his  dis- 
cbarge in  insolvency :  Hddf  that  in  support  of  his  plea  he  can  offer  in  evidence 
certified  copies  of  the  decree,  and  of  each  of  the  papers  composing  the  record  of 
the  insolvent  proceeding  separately;  and  that  these  papers  need  not  all  be  attached 
together,  and  the  whole  certified  as  one  record.  Gladstone  v.  Bavidsonf  18 
Cal.  41. 

2B.  A  certificate  of  the  Surveyor-General,  that  the  paper  "  is  a  true  and  accu- 
rate copy  of  a  document "  on  file  in  his  office,  is  sufficient  against  the  objection 
that  the  copv  is  not  duly  authenticated,  it  being  conceded  that  such  document 
•  vw  the  orie^nal  grant.    Natonia  Water  and  Mining  Co,  v.  Clarkinj  14  Cal.  544. 
29.  A  duly  certified  copv  of  a  Mexican  grant,  from  the  United  States  Surveyor- 
General's  office,  is  admissible  in  evidence  against  the  objection  that  the  absence 
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of  the  original  is  not  accoanted  for.  Bat  it  is  admianble  only  when  the  originil 
itself  would  be.  The  statute  (Acts  of  1857,  p.  317)  simply  removes  the  objee> 
tion  to  the  copy  as  secondary  evidence.    Id. 

30.  The  ea^iediafUef  consisting  of  the  petition,  plot,  reference,  report^  act  of 
concession,  approval,  grant,  etc.,  filed  in  the  archives  of  the  Mexican  Grovenh 
ment,  is  as  much,  an  original  document  as  the  g^rant  delivered  to  the  grantee. 
Baldwin,  J.    Gregory  v.  McPherson,  13  Cal.  562. 

31.  Fonrth  subdivlsloii.— A  recorder,  in  certifying  to  copies  of  deeds  fro'* 
his  office,  need  not  transcribe  the  notarial  seal  to  tiie  acknowledment— tiie  ee^^ 
tificate  of  acknowledgment  in  this  case  stating  that  the  notary  did  affix  his  sesL 
JoMs  V.  Maaivii,  16  Cal  165. 

32.  A  power  of  attorney,  not  affecting  real  estate,  is  not  required  to  be  ra- 
corded^  and  the  fact  of  such  instmmeot  being  acknowledged  and  recorded  doM 
not  authorize  it  to  be  read  in  evidenoe  without  proof  of  Its  execntion.  Arwm 
y.  Irwm,  12  Cal.  306. 

33.  Where  an  original  instrument,  proved  to  be  lost,  has  been  recorded,  it  b 
error  to  admit  parol  evidence  of  its  contents,  unless  the  failure  to  produce  die 
record  is  accounted  for.    BrotherUm  v.  Mart,  6  Cal.  488. 

34.  To  make  the  oopy  of  an  unrecorded  deed  evidence,  the  loss  of  tlie  origins! 
being  shown,  the  testimonv  of  the  subscribing  witnesses  to  the  deed,  if  soeh 
there  be,  should  be  had,  at  least  to  the  fact  of  the  execution  of  the  paper,  noles 
they  are  shown  to  be  without  the  jurisdiction  of  the  Court  Smiih  y.  Bnmmoi, 
13  Cal.  107. 

35.  The  Act  of  1851,  section  twenty-first,  gives  to  papers  properly  recorded 
the  like  effect  as  originals,  but  it  does  not  dispense  with  proof  of  execatioiL 
FcnjoeWs  Beirs  v.  Hendricka,  3  Cal.  427. 

36.  Section  twenty-first  of  the  Act  of  March,  1851,  giving  to  copies  of  papen 
from  the  Counter  Recorder's  office  the  like  effect  as  evidence  as  originals,  does 
not  dispense  with  the  production  of  the  originals  if  they  can  be  obtained ;  it 
merely  fixes  the  value  of  the  copy  as  evidence,  when  it  is  necessary  to  be  intro- 
duced, from  the  loss  of  the  original.    Maeyy.  Goodwin,  6  Cal.  579. 

37.  Copies  of  deeds  duly  filed  for  record  in  the  recorder's  office  of  ihs 
proper  connty,  or  which,  after  having  been  duly  filed  for  record,  have  been  re- 
corded in  the  proper  book  of  records,  are  admissible  in  evidence  in  all  Coarti 
and  in  all  actions  and  proceedings  with  the  like  effect  as  the  originds  ooold 
be  if  produced  upon  proof  of  the  loss  of  the  originals,  or  that  they  are  not  is 
the  power  of  the  parties  offering  the  copies.    MeMinn  v.  O'Connor,  27  Gal.  S88. 

38.  Where  papers  are  not  In  the  control  of  party  offering  oopleain 

evidenca — An  affidavit  by  a  party  to  the  suit  that  the  original  deed  is  not  In 
his  posseasion  or  under  his  control,  is  sufficient  to  admit  in  evidenoe  a  certified 
copy  from  the  recorder's  office,  the  deed  having  been  properly  acknowledced 
and  recorded,  and  the  grantee  being  a  third  person.  SIclnher  v.  FloKr,  13  GsL 
638. 

39.  A  party  claiming  title  under  a  deed  duly  acknowledged  is  entitled  to 
have  a  certified  copy  of  the  record  of  the  same  received  in  evidence  upon 
making  statute  proof  that  he  never  had  control  of  the  original,  and  that  it  li 
not  in  his  power  or  control.    Hwlburt  v.  Btdenap,  27  CaL  50. 

40.  The  act  of  1857,  concerning  copies  of  certain  instruments  In  writiagi 
provides  that  duly  certified  copies  of  such  deeds  shall  be  received  in  evidence, 
provided,  it  be  shown  that  the  said  originals  are  not  under  the  control  of  the 
party  offering  the  said  copies,  or  are  lost    Hicks  v.  Coleman  etal.,2B  Cal.  129. 

§  448.  Introduction  in  evidence  of  a  tmting  altered  in  a  mak- 
rial  part 

The  party  producing  a  writing  as  genuine,  which  has  been 
altered,  or  appears  to  have  been  altered,  after  its  execution, 
in  a  part  material  to  the  question  in  dispute,  and  such  alterar , 
tion  is  not  noted  on  the  writing,  shall  account  for  the  appea^ 
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ance  or  alteration.  He  may  show  that  the  alteration  was 
made  by  another,  without  his  concurrence,  or  was  made  with 
the  consent  of  the  parties  affected  by  it,  or  otherwise  properly 
or  innocently  made.  If  he  do  that,  he  may  give  the  writing 
in  evidence,  but  not  otherwise. 

1.  A  party  offering  a  promissory  note  in  eTidence  is  not  obliged,  before  the 
Mme  is  admitted,  to  acconnt  for  an  erasure  appearing  upon  the  face  of  it, 
unless  the  erasure  has  been  made  or  appears  to  have  been  made  after  the  exe- 
eation  of  the  instrument,  and  is  on  a  part  of  the  note  which  is  material  to  the 
point  in  dispute.     Corcoran  y.  DoU,  32  Cal.  82. 

2.  When  a  printed  form  of  a  promissory  note  is  used,  and  an  erasure  is 
made  only  as  to  the  printed  matter,  the  presumption  is  that  it  was  prior  to 
the  eiecution  of  the  note,  and  to  suit  the  terms  agreed  on  by  the  parties.   Id. 

3.  Where  a  deed  is  produced  in  eyidence  by  a  party  claiming  under  it,  and 
it  appears  upon  its  face  to  have  been  altered  in  a  particular  material  to  his 
interest  and  to  the  prejudice  of  the  other  party,  it  is  incumbent  on  him  to 
establish  by  ^satisfactory  eTidence  that  the  alteration  was  made  by  the  grantor 
or  by  his  authority,  or  the  deed  will  be  deemed  for  the  purposes  of  the  action 
to  read  as  it  did  oefore  the  alteration  was  made.  QaUanaet  ai,  y.  Jackman, 
26  Cal.  79. 

§  449.  Proof  of  a  judicial  record  of  this  State  or  of  the 
U:\ikd  States. 

A  judicial  record  of  this  State,  or  of  the  United  States,  may 
be  proved  by  the  production  of  the  original,  or  a  copy  thereof, 
certified  by  the  Clerk,  or  other  person  having  the  legal  cus- 
tody thereof,  under  the  seal  of  the  Court,  to  be  a  true  copy  of 
such  record.* 

See  ^655. 

1.  There  is  no  attempt  by  this  section  to  dispense  with  the  rule  that  the 
best  evidence  must  be  resorted  to  which  the  nature  of  the  case  wiU  admit. 
Macy  y.  Goodioin,  6  Cal.  579. 


*BTATom  or  1857. 103. 

An  ad  emoemtng  evtdmee.   Pwued  Maroh  astb,  1808. 

1.  Wheneiyer  tiie  public  records,  books  or  papers,  In  the  '*  costody  "  of  any  collector  of 
eostoms  of  the  United  Statea*  or  of  the  register  or  reoeiyer  of  any  land  office  of  the  United 
States  In  this  state,  or  in  the  oflice  of  the  surveyor  general  of  the  United  States  for  the 
State  of  CIUll!b>nii%  or  in  the  office  and  in  the  custody  of  the  clerk  of  the  Circuit  or  any 
District  Oourt  of  the  United  Statea  for  the  state  ef  Calltomia,  shall  be  required  as  eyidence 
la  any  Oourt  of  this  state,  copies  of  such  records,  books  or  papers,  duly  certified  by  the 
ptoper  offloer,  under  his  hand  and  official  seal,  where  he  has  a  seal,  shall  be  receiyed  In  eyl- 
dsace  with  the  same  force  and  effect  as  the  originals. 

Statutes  or  1857,  817. 
M  ad  cmuemlng  cerVJML  copia  ftf  certain  trutrumatti  in  mritino.    Passed  April  29th,  1857. 

1.  Copies  of  all  papers  lately  belonging  to  the  United  States  board  of  conunissionen 
for  the  nettlement  of  private  land  claims  in  0«lifomiat  and  on  file  in  ttie  office  of  the  sur- 
yeyw  general  of  the  United  Statea  for  the  State  of  Callfumia,  and  all  copiea  of  documents 
and  papers  belonging  to  sild  surveyor's  office,  which  copies  shall  haye  been  duly  certified 
to  be  true  copies  by  said  surveyor,  shall  be  received  aud  read  in  evidence  in  the  same  maa- 
aer  and  with  like  effect  aa  tbe  originals. 

The  provisions  of  this  section  sustained.    Natoma  Water  Co.  y.  Clarkbi^  14  CaL  64i. 

a,  Daly  certified  copies  of  deeds  regularly  recorded,  upon  the  acknowledgment  or  proof 
of  execution  by  the  patty  or  pirties  thereto,  subject,  however  to  all  le^  exception 
that  might  be  taken  to  the  original,  if  produced,  shail  be  receiyed  in  eyidence  in  all  the 
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2.  To  entitle  a  book  to  the  chBracter  of  an  official  Tegister,  H  is  not  ncees- 
saiy  that  it  be  required  by  an  express  statate  to  be  kept,  nor  that  the  natare 
of  the  office  shomd  render  the  book  indispensable.  It  is  soffident  that  it  a 
directed  by  tbe  proper  officer  to  be  kept.    Kyburg  y.  Ferkms,  6  Cal.  674. 

3.  In  ejectment,  plaintiif— relying  npon  a  Mexican  grant  and  a  decree  of 
United  States  board  of  land  conunissionerB— offered  in  evidence  a  copy  of  the 
decree,  taken  from  the  office  of  the  United  States  soireyor  general,  vith  t 
certificate  by  the  sorveyor  general  that  '*  the  foregoing  is  a  correct  copy  d 
the  de<9ree  of  confirmation  made  by  said  board  of  eommiiwioneni  in  the  earn 
therein  mentioned,  together  with  tbe  indorsements  ihereon,  as  the  same  is  on 
file  in  my  office,"  defendant  objecting  that  the  co]^y  was  not  xMropoly  certified. 
Sddf  that  the  certificate  complies  sofficiently  with  the  statute,  the  tenns  of 
which  need  not  be  literally  pursued.     Yrnrntj  t.  JVnermm,  16  Cal.  416. 

4.  Hie  book  of  accounts  kept  in  the  office  of  an  alcalde  is  admissible  in 
evidence,  as  the  register  of  the  acts  of  that  officer,  belonging  to  the  oflBoa 
Kjfrvg  V.  Perkins,  6  Cal.  674. 

6.  Tbe  record  of  a  judgment  of  another  State,  if  certified  in  oonfannitf 
with  the  Act  of  Congress,  is  admissible  in  evidence  in  this  State.    Parkt  ▼. 
Wimams,  7  Cal.  247. 

6.  The  fact  thaf^such  official  record  of  alcaldes'  grants  was  not  kept  by 
American  alcaldes  strictiy  in  accordance  with  the  regulations  of  the  Kiog  cf 
Spain,  made  in  1789,  called  the  Plan  of  Pitio,  does  not  make  them  seoondai^ 
evidence,  for  it  is  either  primaiy  evidence,  or  of  no  value  whatever  as  en- 
dence.    Dormer  v.  Palmer  et  ds.,  31  CaL  600. 

7.  'Whenever  Book  A  of  original  alcalde's  grants,  made  by  Ameriosn  al- 
caldes in  San  Francisco,  contains  a  full  copy  of  the  paper  delivered  to  the 
graotee,  with  the  genuine  signature  of  the  alcalde  appended  thereto,  it  was 
kept  substantially  according  to  the  regulations  of  the  king  of  Spain,  and  is  an 
oftoial  record  and  primary  evidence.    Id. 

8.  Whenever  said  Book  A  does  not  contain  a  full  copjr  of  the  paper  delb- 
ered  to  grantee,  but  a  summary  of  the  proceedings  sufficient  to  show  an  appli- 
cation for  a  grant,  and  that  a  grant  was  made  over  the  genuine  signature  of 
the  alcalde,  the  entries  were  aXao  an  official  record  and  primary  evidence  of 
the  grant  to  which  they  refer.    Id. 

9.  Alcaldes'  grants  of  lots  in  pueblos  in  California,  made  while  the  Spanish 
or  Mexican  laws  were  in  force,  were  required  to  be  entered  in  a  boot  to  be 
kept  by  the  alcaldes  for  that  purpose,  and  then  to  be  signed  and  attested  hy 
the  proper  officer.  A  copy  or  summary  statements  of  the  proeeedingSi  as  con- 
tained in  this  book,  also  signed  and  attested  by  the  proper  ofiicer,  was  then  to 
be  given  to  the  grantee  as  evidence  of  his  title.    Id. 

OoQTts  of  this  state,  withoat  uiv  ftirtber  or  other  proof  of  the  execution  thereof,  in  the  ■on 
Banoer  end  with  llhe  effeot  as  If  the  originals  were  prodaoed  and  proven,  nrorided  it  to 
Shown  that  the  said  originals  are  not  under  the  eontrol  of  the  party  offering  the  said  oo|iki^ 
or  an  lost 

The  provisions  of  this  section  sustained.    Skinher  v.  Flokr,  18  OaL  888. 

8.  Any  person  wiehing;  in  order  to  obtain  the  benefit  of  ihlis  Actt  to  establirii  the  itiaiiliw 
ness  of  any  patent  for  land  issued  by  the  United  Htates,  or  by  this  Stale,  may  apply  for  thsft 

Surpose  to  ue  District  Court  of  the  Judicial  district  in  which  the  patented  laadi^  or  say  pHt 
lereot,  are  situated,  after  giving  public  notice  of  the  time  of  hia  making  said  application,  at 
jeaat  five  days  previous  to  the  hearing  thereof;  either  by  one  insertion  in  a  newqwiMr,  when 
there  is  one  published  in  the  county  wherein  the  lands  or  paroelaof  land  in  said  <)iatrict  bsF 
be  situated,  or  in  deftnUt  thereot  by  posting  said  notice  on  the  Oourt  houae  door  of  slid 
ootmty :  proeidedt  that  notice  shall  not  be  required  to  be  given  ia  more  than  one  oountj ; 
npon  proof  being  made  that  the  said  notice  was  duly  given,  the  Dlstriet  Court  shall  proceed 
to  inspect  tbe  patent,  and  upon  being  satisfied  that  it  is  genuine,  may  endorse  theteupoa  or 
annex  thereto  m  order  under  the  seal  of  the  Court,  declartng  said  patent  to  be  geouiae: 
and  if  the  Court  he  not  satisfied  that  the  said  patent  is  genuine,  then  no  otlMr  [order]  shal 
be  entered  or  made  relative  thereto. 

i.  It  ahall  be  the  duty  of  the  county  recorder  of  each  county  In  this  State  to  proridea 
separate  book,  to  be  called  "The  Record  of  Patenta,"  wherein  diall  be  recorded  an  pataa<i 
of  land  or  pallets  of  land  situate  in  their  county,  whether  issued  by  the  United  ^itates  or  tto 
State  of  California,  which  may  be  offered  for  record,  authenticated  as  in  the  foregcring  seo- 
tion  mentioned ;  and  a  duly  certified  copy  of  any  patent,  recorded  as  aforesaid,  may  1« 
oflbred  in  evidence  in  any  prooeediDg  or  action  in  this  State,  with  the  same  ellMt  and  taei 
as  the  original  duly  exhibited  and  proven. 
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10.  The  record  of  such  grants  so  kept  in  this  book,  became  an  official 
record  of  the  same  and  primary  endenoe  of  facts  recited  therein.  Sudi  . 
record  is  not  secondary  evidence,  snbordinate  to  the  certified  copy  of  the  same 
to  be  giyen  to  the  grantee,  and  if  any  distinction  as  evidence  exists  between  the 
record  in  this  book  and  the  certified  copy,  the  higher  decree  or  rank  mnst  be 
Boeorded  to  the  record  in  the  book.    IcL 

11.  To  entitle  snch  record  of  a  grant  to  be  received  in  evidence  is  not  neces- 
sary to  produce  or  prove  the  loss  of  the  certified  copy  of  the  same  given  to 
the  grantee.    Id. 

§  450.  ^ Proof  of  the  records^  eic^  of  any  other  State  of  the 
United  States. 

• 

The  records  and  judicial  proceedings  of  the  Courts  of  any 
other  State  of  the  United  States  may  be  proved  or  admitted 
in  the  Courts  of  this  State  by  the  attestation  of  the  Clerk 
and  the  seal  of  the  Court  annexed,  if  there  be  a  seal^ 
together  with  a  certificate  of  the  Judge  Chief  Justice  or 
presiding  Magistrate,  as  the  case  may  be,  that  the  said  attes- 
tation is  in  due  form. 

'Am<»nded  1854,  95  ;  Abb.  Forms,  1595, 1599. 

1.^  A  record  certified  in  conformity  with  the  four  hundred  and  fiftieth 
section  of  the  Practice  Act,  would  be  admissible  in  the  Courts  of  this  State. 
Parke  v.  WiUiamSy  7  Cal.  247. 

2.  Held,  further,  that  the  attachment  papers  of  B.  &  Co.  v.  Y.  &  Co.  were 
admisible  in  favor  of  defendant.    See  facts.    Dexter  v.  Paugh,  18  Cal.  372. 

§  451.  Proof  of  a  judicial  record  of  a  foreign  country. 

A  judicial  record  of  a  foreign  country  may  be  proved  by- 
the  production  of  a  copy  thereof,  certified  by  the  Clerk,  with 
the  seal  of  the  Court  annexed,  if  there  be  a  Clerk  and  seal ; 
or  by  the  legal  keeper  of  the  record  with  the  seal  of  his 
office  annexed,  if  there  be  a  seal,  to  be  a  true  copy  of  such 
record :  together  with  a  certificate  of  a  Judge  of  the  Court, 
that  the  person  making  the  certificate  is  the  Clerk  of  the 
Court,  or  the  legal  keeper  of  the  record,  and  in  either  case, 
that  the  signature  is  genuine,  and  the  certificate  in  due  form  ; 
and  al8o  together  with  the  certificate  of  the  Minister  or  Am- 
baaaador  of  the  United  States  or  of  a  Consul  of  the  United 
States,  in  such  foreign  'country,  that  there  is  such  a  Court, 
specifying  generally  the  nature  of  its  jurisdiction,  and 
verifying  the  signature  of  the  Judge  and  Clerk,  or  other 
legal  keeper  of  the  record. 

1.  Iq  the  United  States,  certificates  of  the  proof  and  acknowledgment  of 
^Mds  executed  in  a  foreign  jurisdiction,  are  genersdly  received  as  prima  fad^ 
evidence  of  hoth  the  character  of  the  ofAcers  giving  them  and  the  genuineness 
of  Oietr  signatures.    MoU  v.  Smih,  16  Gal.  5&. 
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2.  The  certificates  of  a  NotuyPablic  or  United  states  CU>Bsii2,  of  ad^     I 
edg^ent  of  a  deed,  are  prima  faae  CYidenoe  of  ttie  official  chaxacter  of  flu 
peiBon  by  whom  they  are  giyen.    Id. 

3.  The  general  deagnation,  in  the  fourth  section  of  the  Act  of  AptSi  16th, 
1850,  as  to  conyeyances  of  any  Notary  Public,  or  any  Consul  of  the  United 
States,  embraces  S^otaiies  and  Consuls  of  eyeiy  grade,  whether  pdnc^  or 
inferior  Notary,  or  Consul  General  or  Vice  ConsnL    Id, 

4.  Mdd,  farther,  that  the  exhibits  attached  to  the  answer,  cmwistiiig  of 
copies  of  the  pleadings  and  proceedings  in  the  action  in  the  United  Stetoi 
Circuit  Court,  needed  no  furmer  yerification  than  what  arises  from  the  itate- 
ments  in  the  answer  that  they  are  such  copies;  that  no  distinct  yerificatifm  of 
them  was  requisite;  and  that,  were  it  otherwise,  then  the  certificate  of  tba 
United  States  Circuit  Court  Clerk  was  sufficient.    JEljf  y.  Friabii,  17  CaL  SSO. 

§  452.  Proof  of  copy  of  a  judicial  record  of  afordgfn  county. 

A  copy  of  the  judicial  record  of  a  foreign  couotrj  shall  also 
be  admissible  in  evidence  upon  proof : 

Ist.  That  the  copy  offered  has  been  compared  by  the  witr 
ness  with  the  original,  and  is  an  exact  transcript  of  the  whole 
of  it ;      . 

2d.  That  such  original  was  in  the  custody  of  the  Clerk  of 
the  Court,  or  other  legal  keeper  of  the  same ;  and, 

3d.  That  the  copy  is  duly  attested  by  a  seal,  which  is  * 
proved  to  be  the  seal  of  the  Court  where  the  record  remains, 
if  it  be  the  record  of  a  Court ;  or  if  there  be  no  such  seal, 
or  if  it  be  not  a  record  of  a  Court,  by  the  signature  of  the 
legal  keeper  of  the  original. 

See  i  655. 

§  458.  Printed  copies  of  staiuUs^  etc.,  of  another  State  or  Gtny 
emmenty  published  by  authority^  are  presumptive  evidence  of  such 
laws. 

Printed  copies  in  volumes  of  statutes,  code,  or  other  writ- 
ten law,  enacted  by  any  other  State,  or  Territory,  or  foreign 
Government,  purporting  or  proved  to  have  been  published  by 
the  authority  thereof,  or  proved  to  be  commonly  admitted  as 
evidence  of  the  existing  law,  in  the  Courts  and  judicial  tri- 
bunals of  such  State,  Territory,  or  Government,  shall  be  ad- 
mitted by  the  Courts  and  officers  of  this  State,  on  all  occa- 
sions, as  presumptive  evidence  of  such  laws. 

See  i  655. 

§  454.  Impression  of  a  seal  of  a  Court  or  public  office. 

A  seal  of  a  Court  or  public  office,  when  required  to  any 
writ  or  process,  or  proceeding,  or  to  authenticate  a  copy  of 
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any  record  or  docnment,  may  be  impressed  with  wax,  wafer, 
or  any  other  substance,  and  then  attached  to  the  writ,  pro- 
cess, or  proceeding,  or  to  the  copy  of  the  record  or  document, 
or  it  may  be  impressed  on  the  paper  alone. 

1.  The  impresedon  of  the  seal  may  be  made  upon  paper  only.     Connelly  y. 
Goodwin,  5  Gal.  220. 

2.  A  scrawl  with.  '*L.  S."  written  within  it,  is  sufficient.     Eastvnga  v. 
Vaughn,  3  GaL  315. 


TITLE    XLVIII. 

OJ  THB  WBIT  OF  CSBTIO&ARI  AND  OP  MANDAMUS. 

Chapter  I. — The  writ  of  certiorari^  or  review. 

Siciioiir  456.    The  writ  of  certiorari;  denomination  of. 

456.  This  writ  may  be  issued  by  a  superior  Court  to  an  inferior 

tribunal;  in  what  cases. 

457.  The  application  shall  be  made  on  affidavit  with  notice,  or 

without. 
458L    The  writ  to  be  directed  to  the  inferior  tribunal. 

459.  The  contents  of  the  writ. 

460.  Proceedings  in  the  inferior  Court,  ete.,  may  be  stayed  or 

not. 

461.  Serrice  of  the  writ. 

462.  The  review  under  the  writ;  extent  of. 

463.  A  defectiye  return  of  the  writ  may  be  perfected.     Hearing 

and  jud^ent. 

464.  Copy  of  judgment  shall  be  sent  to  the  inferior  tribu- 

nal, etc., 

465.  Judgment  roll    Appeals  may  be  taken  as  in  dril  actions. 

§  456-  The  wrii  of  eertiorariy  the  writ  of  review. 

The  writ  of  certiorari  may  be  denominated  the  writ  of 
leyiew. 

S  456.  This  writ  wHl  he  issued  by  a  superior  Court  to  an  in- 
ferior  tribunal ;  in  what  cases. 

This  writ  may  be  granted  on  application  by  any  Court  of 
this  State,  except  a  Justice's,  Recorder's,  or  Mayor's  Court ; 
the  writ  shall  be  granted  in  all  cases  when  an  inferior  tribu- 
nal, board,  or  officer,  exercising  judicial  functions,  has  ex- 
ceeded the  jurisdiction  of  such  tribunal,  board,  or  Qfficer;  and 
there  is  no  appeal,  nor,  in  the  judgment  of  the  Court|  any 
plain,  speedy,  and  adequate  remedy. 

See  §658. 
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1.  Wben  the  wiit  will  lie.— Where  error  has  ooemred  in  proceediiig^ 

either  dvil  or  criminal,  vhich  cannot  be  reached  by  a  writ  of  error,  ihe  vrit 
of  eerUarari  is  a  proper  remedy  to  correct  snch  error,  nnleas  some  other  statu- 
tory remedy  has  be^  giyen.     The  People  t.  Turner,  1  Cal.  152. 

2.  Where  an  order  was  made  by  the  District  Court  of  the  Ei^th  JndidAl 
District,  whereby  A.  was  ordered  to  be  imprisoned  foriy-eight  boon,  snd 
fined  five  hnodred  dollars,  for  contempt  of  Conrt,  without  setting  fcvth  any  of 
the  facts  whereon  the  order  was  based:  Sidd,  that  a  certiorari  should  issue  to 
remove  the  proceedings  for  review  into  this  Court ;  and,  heUt^  further^  that  a 
mandamiis  was  not  a  proper  remedy  in  such  a  case.    Id. 

3.  An  order  fining  and  imprisoning  for  contempt^  which  does  not  speciiy 
on  its  face  wherein  the  contempt  consisted,  will  be  reyersed  on  eerlioniri.  & 
parUFidd,  1  Cal.  187. 

4.  C.  obtained  a  judgment  against  H.,  in  the  County  Court  of  Yolo  county, 
for  the  restitution  of  certain  huids;  defendant  appealed  to  the  Diifcrict  Gouii, 
where  the  judgment  was  affirmed;  and  the  defendant  again  appealed  to  the 
Supreme  uourt,  where  both  judgments  were  reversed,  and  the  cause  remanded 
to  the  District  Court  for  further  proceedings.  After  the  remittitur  was  filed 
in  the  District  Court,  the  County  Court  issued  a  mandamus  commanding  the 
derk  to  iFsue  a  writ  of  restitution,  pursuant  to  the  original  judgment  in  thst 
Court;  and  on  the  petition  of  H.,  a  certiorari  was  issued,  to  remove  the  pro- 
ceedings to  the  Supreme  Court.  Held,  on  motion  to  dismiss  the  writ»  that  the 
writ  of  certiorari  was  the  proper  remedy;  that  the  judgment  to  be  eatcrced 
having  been  reversed  by  the  Supreme  Court,  the  Countjr  Court  exceeded  its 
jurisdiction  in  issuing  the  mandamus.    Clary  v.  Hoa^andf  5  Cal.  476. 

5.  A  party  against  whom  a  judgment  is  soujg^t  to  be  enforced,  although  not 
a  pA2^  to  the  mandamus,  may  apply  for  a  writ  of  certiorari.    Id. 

6.  The  power  to  grant  a  ferry  hcense  is  not  judicial,  and  its  exercise  prop- 
erlv  belongs  to  the  supervisors.    Chard  v.  Harrison,  7  Cal.  113b 

7.  The  exercise  of  such  a  power  by  a  County  Judge  is,  therefore,  an  excess 
of  jurisdiction,  which  can  be  properly  reviewed  on  certiorari.    Id. 

8.  The  decision  of  the  board  of  deLegBtes,  in  the  case  of  contested  election 
for  chief  engineer,  is  a  judicial  dedsion,  and  subject  to  review  by  the  Courts, 
on  certiorari.  The  extent  of  such  review  is  simply  to  inquire  whether  the 
board  has  exceeded  its  jurisdiction.  WhUney  v.  Soard  Delegates  S.  F.  Firt 
Department,  14  Cal.  479. 

9.  As  to  how  far  and  when  the  proceedings  of  such  boards  are  judicial,  and 
hence  reviewable  on  certiorari,  and  how  far  and  when  legislative,  and  henott 
not  so  to  be  reviewed,  discussed.  Bobinson  v.  Board  of  Supervisors  of  Saen- 
menlo,  16  Cal.  208. 

10.  A  writ  of  certiorari  will  lie  in  the  District  Court,  to  review  the  action  of 
the  board  of  supervisors;  otherwise,  their  action  would  be  beyond  control 
Feople  V.  l^upervisors,  8  Cal.  59. 

11.  liabihty  to  suit  has  no  necessary  connection  with  ability  to  soa. 
Boards  of  supervisors  and  bodies  like  them,  without  any  legislative  provision 
— by  general  law — ^are  subject,  with  certain  exceptions,  to  mandamus,  to  en- 
force the  performance  of  the  duties  devolved  upon  them,  and  to  the  writ  of 
certiorari  for  the  review  of  their  acts  when  partaking  of  a  judicial  character, 
and  in  other  ways  are  within  the  control  of  judicial  proceedings.  Hastings  r. 
CUy  and  County  of  ISan  Francesco,  18  Cal.  49. 

12.  A  complaint  which  avers  that  plaintiff  is  the  owner  of  a  ferry  francluM 
over  a  stream,  and  that  the  board  of  supervisors  have  granted  license  to 
another  person  to  establish  a  ferry  within  less  than  one  mile  of  plaintiirt 
ferry,  without  having  published  the  notice  required  by  statute;  and  that  such 
ferry  is  not  required  oy  public  convenience,  nor  rendered  necessary  by  the 
intervention  of  any  creek  or  ravine;  and  that  the  reason  given  by  the  board 
in  their  minutes  for  granting  the  license  was,  that  no  legal  excuse  was  shovn 
why  it  should  not  be  granted,  states  sufficient  facts  to  authonae  the  issnanee 
of  a  writ  of  certiorari.  Murray  v.  Board  of  Supervisors  qf  Mariposa  Ccwdf, 
23  Oal.  492. 

13.  The  main  point  in  the  case  is  involved  in  the  second  objection,  namely* 
that  fh)m  the  record  certified  to  the  Court  it  did  not  appear  that  the  board  of 
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Kqwrvison  exceeded  their  jurisdiction  in  accepting  the  resignation  of  the 
petitioner,  and  in  the  rejecting  of  his  bond  filed  with  the  board.  Held,  that  a 
ooaid  of  sapervisors  has  no  jtmsdiction  to  reject  an  official  bond,  except  for 
the  reasons  that  it  is  not  in  form  and  snbstance  in  compliance  with  the  re- 
quirements of  the  statute,  or  is  not  executed  by  sufficient  and  responsible 
soxeties;  and  the  Supreme  Court  will  review  on  eeriiorari  and  amend  an  order 
of  s  board  rejecting  a  bond  for  any  other  than  one  or  more  of  said  reasons. 
WUer  ▼.  Board  of  aupervisors  of  Sacramento  County,  25  Cal.  94. 

14.  Where  plaintiff  seeks  to  enjoin  a  sale  of  personal  property  under  an 
execution  issued  upon  a  judgment  recovered  against  him  in  a  Justice's  Court 
on  the  ground  that  the  summons  was  never  served  on  him,  and  therefore  that 
the  Justice  never  acquired  jurisdiction  of  his  person:  Held,  that  if  the  time 
for  appeal  has  elaps^  he  can  apply  to  the  County  Court  for  a  writ  of  certio- 
rar\  and  thus  review  the  action  of  the  Justice  in  rendering  the  judgment  so 
Ur  as  the  question  of  jurisdiction  is  concerned.  Comstock  v.  Cl^nens,  19 
Gal.  78. 

15.  When  the  "writ  iwill  not  He. — A  certiorari  to  the  Board  of  Supers 
visors,  on  the  ground  of  want  of  jurisdiction,  is  premature,  if  taken  before 
the  action  of  tibe  Board.     Wilson  v.  Superviiors,  3  Cal.  386. 

16.  A  writ  of  certiorari  is  not  the  proper  remedy,  where  there  has  been  no 
excess  of  jurisdiction.     Outter  v.  Stark,  7  Cal.  244. 

17.  In  this  case,  the  application  for  certiorari  showing  on  its  face  that  the 
party  had  an  adequate  legal  remedy  by  appeal,  the  writ  was  denied.  Clary  v. 
Soagland,  13  Cal.  17a 

18.  Certiorari  does  not  lie  where  there  is  an  appeal.  People  v.  Skephard, 
S8  CaL  115. 

19.  !nie  supreme  court  may  grant  the  vrrit — This  Court  is  strictly  a 
Coart  of  appellate  jurisdiction  ;  but  it  may  exercise  its  appellate  jurisdiction 
by  means  of  the  process  of  mandamus.  So,  also,  it  seems,  by  means  of  the 
▼rit  of  habeas  corpus,  certiorari,  supersedeas,  prohibition,  etc.  The  People  v. 
riOTifr.  1  Cal.  143. 

20.  The  Supreme  Court  may  issue  a  writ  of  certiorari  to  a  District  Court  for 
the  purpose  of  reviewing  summary  proceedings,  in  a  case  where  no  appeal 
would  lie.     Id.  152. 

21.  If  inferior  Courts  exceed  their  powers,  the  Supreme  Court,  in  every 
case  within  its  reach,  would  not  fail  to  interfere  by  certiorari.  Ex  parte  Hanson, 
S  Cal.  263. 

^.  The  amended  Constitution  confers  upon  the  Supreme  Court  original 
jurisdiction  to  issue  writs  of  certiorari.  MiUer  v.  Board  of  Supervisors  of  5ao- 
ramenlo  County,  25  Cal.  95. 

23.  A  writ  of  certiorari  will  not  be  issued  by  the  Supreme  Court  where  the 
act  would  be  the  exercise  of  appellate  power,  provided  the  review  might  have 
been  had  by  an  appeal,  althou^  the  right  of  appeal  is  gone  by  the  lapse  of 
the  time  within  which  it^was,  by  statute,  required  to  be  taken.  MiUilcen  v. 
Euber,  21  Cal.  166, 

24.  H.,  against  whom  a  judgment  had  been  rendered  in  the  District  Court, 
after  the  lapse  of  more  than  one  year  thereafter.  Applied  to  the  Supreme  Court 
for  a  writ  of  certiorari  to  the  District  Court,  by  which  the  judgment  might  be 
hrooght  up  for  review,  alleging  that  the  Court  below  had  exceeded  its  juris- 
diction,  by  rendering  the  judgment  against  him  without  having  obtained 
jurisdiction  of  his  person.  Held,  that  the  case  was  not  one  in  which  the 
Court  had  ^wer  to  issue  the  writ     Id. 

^  25.  The  jurisdiction  of  the  Supreme  Court  to  review  the  proceedings  of  infe- 
rior Courts,  boards  and  officers,  upon  certiorari,  is  limited  to  cases  where  there 
bas  been  an  excess  of  jurisdiction.    People  v.  Johnson,  30  Cal.  98. 

26.  District  oouxis  may  grant  the  yfrxit — An  appeal  does  not  lie  fVom  the 
jadgment  of  a  Jnatiee's  to  the  District  Conrt.  District  Courts  cannot  entertain 
jurisdiction  of  such  cases  by  certiorari,  where  the  error  complained  of  might  be 
corrected  by  an  appeal  to  the  County  Court.    Cray  et  al.  v.  Schupp,  4  Cal.  185. 

27.  It  is  not  necessary  to  the  exercise  of  the  power  to  review,  that  the  Court 
iasoing  the  writ  of  certiorari  should  possess  appellate  jurisdiction ;  and  the  writ 
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may  issae  from  a  District  Court  to  a  Gountj  Judge.    Chard  t.  JBrnriaon,  7  GU. 
113 ;  People  v.  Board  of  Bupermsors,  8  Cal.  58. 

28.  District  Judges  nave  power  to  isnie  writs  of  oeriiorori,  and  to  hear  ikea 
on  their  return  at  Chambers.    Peopk  ▼.  Svperviston  Jfortn  Co.,  10  Oat.  M€. 

29.  The  District  Courts  have  power  to  grant  writs  of  ceftimaii  to  reriew fts 
action  of  a  Board  of  Superrisors  in  granting  a  ferry  lioeose.  Jfurray  t.  Bomi 
of  Supervisors  of  Maripoga  Co.,  23  CaL  492. 

30.  What  may  be  reviewed.— The  review  by^the  Courts  extends  to  ewnj 
issue  of  law  and  fact  iuTolved  in  the  question  of  jurisdiction,  and  not  only  the 
record  below,  but  the  evidenoe  itself,  when  necessary  to  determine  a  jarisdie- 
tional  fact,  must  be  returned.  W?dtney  v.  Board  of  Ddegaies  S.  F.  Fin  Dtpi, 
14  Cal.  479. 

31.  The  review  never  extends  to  the  merits ;  ux>on  this  the  action  of  the  infe- 
rior tribunal  is  final  and  conclusive.   Id. 

32.  We  think  it  is  well  settled  that  at  common  law  eerdorari  tries  nothing  bvt 
the  jurisdiction,  and,  incidentally,  the  regularity  of  the  proceedings  npon  whidi 
the  jurisdiction  depends.    Id.  500. 

33.  Whether  the  decision  of  the  inferior  Conrt,  establishing  the  existence  of  a 
fkct  essential  to  the  exercise  of  its  jurisdiction,  can  be  attacked  In  a  collateral 
proceeding,  is  a  question  which  does  not  arise  in  the  case,  and  in  relation  to 
which  we  express  no  opinion.  We  have  held  such  a  decision  is  subject  to  n»- 
view  upon  certiorari.    Lowe  v.  Alexander,  15  Cal.  300. 

34.  Except  in  cases  of  ft'and,  a  claim  against  a  county  allowed  by  such  bosrd 
cannot  be  collaterally  impeached ;  but  the  order,  allowing  the  claim,  must  be  re- 
viewed by  oerfioraTi.    Baldwin,  J.    El  Dorado  Go  v.  Elstner,  18  CaL  144 

35.  Generally.— To  justify  the  issuing  of  a  writ  of  certiorari  from  the  Distriet 
Conrt  to  review  proceedings  in  an  action  which  has  passed  to  jnd^ent  in  a 
County  Court,  on  the  ground  that  the  latter  Court  had  no  jurisdiction  by  reir 
son  of  the  excess  of  tiie  amount  in  controversy,  the  affidavits  by  the  applicant 
must  state  the  amount  of  the  judgment  rendered.  The  question  of  juriadidioa 
depends  upon  the  amount  of  the  judgment,  and  not  the  amount  prayed  for  in 
the  complaint.     WraUen  v.  WiLwn,  22  Cal.  465. 

36.  The  proceeding  of  the  taxpayer  in  the  District  Court,  contemplated  bj 
this  statute,  is  a  proceeding  by  ceAiorari,  in  the  form  and  according  to  the 
course  of  that  kind  of  snit,  and  the  issuance  of  that  writ  is  necessary  to  stay 
the  proceedings  beyond  the  ten  days,  though  probably  no  formal  order  of 
injunction  is  necessary.    C.  JV.  Baiiroiad  Company  y.  BvMe  Cawdy,  18  CaL  €7L 

§  457.  The  application  shall  be  made  on  affidavit  with  notice^ 
or  withouL 

The  application  shall  be  made  on  affidavit  by  the  party 
beneficially  interested,  and  the  Court  may  require  a  notice  of 
the  application  to  be  given  to  the  adverse  party,  or  may 
grant  an  order  to  show  cause  why  it  should  not  be  allowed,  or 
may  grant  the  writ  without  notice. 

Abb.  Forms,  2032,  2033,  2042,  and  2043. 

§  458.  The  writ  to  he  directed  to  the  inferior  tribimal^  etc. 
The  writ  may  be  directed  to  the  inferior  tribunal,  board  or 
officer,  or  to  any  other  person  having  the  custody  of  the  record 
or  proceedings  to  be  certified.  When  directed  to  a  tribunal,  the 
Clerk,  if  there  be  one,  shall  return  the  writ  with  the  tran- 
script  required. 


619  OBETIORABI.  [§§  459-62 

1.  A  clerk  of  the  boaid  of  equalization  of  taxes,  in  answer  to  a  writ  of  oer- 
Uorari  requiring  the  board  to  certify  the  proceedings  had  before  them  in  reli^ 
tion  to  eqjULdang  the  valne  of  property,  can  return 'only  a  transcript  of  snch 
docmnents,  orders,  etc.,  as  remain  of  record  or  on  file  in  his  office.  It  is  not 
made  the  clerk's  duty  to  take  down  or  preserve  the  evidence.  CendrcU  P.  B. 
B.  Co,  T.  Plaeer  County,  32  CaL  582. 

2.  If  the  board  for  the  eqnalizatioQ  of  taxes  do  not  take  down  and  preserve 
tiie  evidence  in  the  matter  of  equalization  of  a  tax,  and  have  the  same  filed 
vith  their  clerk,  tiie  evidence  cannot  be  certified  by  the  clerk  in  his  return  to 
awiit  of  eertiarari.    Id. 

§  459.    The  contents  of  the  writ. 

The  writ  of  review  shall  command  the  party  to  whom  it  is 
directed  to  certify  fully  to  the  Court  issuing  the  writ,  at  a 
specified  time  and  place,  and  annex  to  the  writ  a  transcript 
of  the  record  and  proceedings,  (describing  or  referring  to 
them,  with  convenient  certainty),  that  the  same  may  be  re- 
viewed by  the  Court ;  and  requiring  the  party  in  the  mean- 
time to  desist  from  further  proceedings  in  the  matter  to  be 
reviewed. 

Bancroft's  Forms,  520;  Abb.  Forms,  2034,  2041. 

§  460.  Proceedings  in  the  inferior  Court  may  be  stayed^  or  noU 

If  a  stay  of  proceedings^be  not  intended,  the  words  re- 
quiring the  stay  shall  be  omitted  from  the  writ ;  these  words 
may  be  inserted  or  omitted  in  the  sound  discretion  of  the 
Court ;  but  if  omitted,  the  power  of  the  inferior  Court  or 
officer  shall  not  be  suspended,  nor  the  proceedings  stayed. 

§  461.  Service  of  the  writ. 

The  writ  shall  be  served  in  the  same  manner  as  a  summons 
in  civil  action,  except  when  otherwise  expressly  directed 
by  the  Court. 

462.  The  review  under  the  writ ;  extent  of 

The  review  upon  this  writ  shall  not  be  extended  further 
than  to  determine  whether  the  inferior  tribunal,  board,  or 
officer  has  regularly  pursued  the  authority  of  such  tribunal, 
board,  or  officer. 

1.  The  Supreme  Court  cannot,  on  certiorari^  review  mere  errors  of  law  of 
Qi«  Ck>iuity  Court,  in  cases  where  it  has  jurisdiction,  eyen  though  there  is  no 
apjpeal.    Peopk  v.  Bumey,  29  Cal.  459. 

2.  The  Supreme  Court,  on  certiorari^  will  only  inquire  whether  the  inferior 
Coart  exceeded  its  jurisdiction.     People  v.  Dwindle,  29  Cal.  632. 

3.  The  form  and  manner  of  proceeding  before  the  board  of  delegates  in 
deciding  upon  a  contested  election,  is  for  the  board  to  determine,  and  Courts 
viU  not  undertake  to  say  what  is,  or  not,  sufficient  for  the  board  to  proceed 


§§  46a-^5]  CBBTIORABI.  520 

upon  in  the  first  instanoe.  It  is  requisite  simply  that  at  some  point  of  the 
proceedings,  it  appear  that  the  case  is  within  the  terms  of  the  law.  Ptopk 
ex  rel.  Whitney  y.  Board  of  Delegaies  of  the  San  Franciaoo  Fire  Dq)aHme$d,  U 
Cal.  479. 

4.  The  decision  of  the  board  of  delegates  in  the  case  of  a  contested  elee- 
tion  for  chief  engineer  is  a  judicial  decision,  and  subject  to  review  by  the 
Courts  on  certiorari.  The  extent  of  such  review  is  simply  to  inquire  whether 
the  board  has  exceeded  its  jurisdiction.    Id. 

5.  At  common  law  the  wnt  of  certiorari  tries  nothing  but  the  jurisdiction, 
and  incidentally  the  regularity  of  the  proceedings  upon  which  the  jnrisdictioA 
depends.  The  review  never  extends  to  the  merits;  upon  these  the  action  of 
the  inferior  tribunal  is  final  and  conclusive.    Id, 

6.  Our  statute  is  afiirmatory  of  the  common  law.  People  ex  rel,  Ckurek  v. 
Hester  (6  Cal,  679),  overruled  in  this  respect.    Id, 

7.  The  review  by  the  Courts  extends  to  every  issue  of  law  and  fact  involved 
in  the  question  of  jurisdiction,  and  not  only  the  record  below,  but  evidence 
itself,  when  necessary  to  determine  a  jurisdictional  fact,  must  be  returned.  M. 

§  463.  A  defective  return  of  the  writ  may  be  perfected.  Hecar- 
ing  and  judgment 

If  the  return  of  the  writ  be  defective,  the  Court  may  order 
a  further  return  to  be  made.  When  a  full  return  has  been 
made,  the  Court  shall  proceed  to  hear  the  parties,  or  such  of 
them  as  may  attend  for  that  purpose,  and  may  thereupon  give 
judgment,  either  affirming,  or  annulling,  or  modifying  the 
proceedings  below. 

Abb.  Forms,  2037  and  2045. 

1.  When  a  case  is  brought  from  an  inferior  Court  or  tribunal  to  the  Supreme 
Court  by  certiorari^  if  aU  the  facts  U}>on  which  the  Court  below  acted  are  not 
in  the  record,  the  Supreme  Court  may  require  the  Court  below  to  certify  sodi 
facts.    Blavr  v.  Hamilton,  32  Cal.  49. 

2.  The  return  of  a  finding  of  facts  made  by  a  County  Judge  to  writ  of  eer- 
tMrari  constitutes  a  ^art  of  the  record  within  the  meaning  of  the  four  hundred 
and  sixty-third  section  of  the  Practice  Act,  though  the  fijiding  is  not  made 
untU  the  next  term  after  the  testimony  is  taken,  and  the  order  or  judgment 
based  on  it  is  made.    Id, 

3.  A  clerk  of  the  board  for  the  equalization  of  taxes,  in  answer  to  a  writ  of 
certiorari  requiring  the  board  to  certify  the  proceedings  had  before  them  in 
relation  to  equalling  the  value  of  property,  can  return  only  a  transcript  of 
such  documents,  orders,  etc..  as  remain  of  record  or  on  file  in  his  ofElo&  C, 
F,  R  R.  Co.  V.  Placer  Co.,  32  Cal.  582. 

4.  If  the  board  for  the  equalization  of  taxes  do  not  take  down  and  pre- 
serve the  evidence  in  a  matter  of  equaUzation  of  a  tax,  and  have  the  same 
filed  with  the  clerk,  the  evidence  cannot  be  certified  by  the  clerk  in  his  retam 
to  a  writ  of  certiorari    Id. 

§  464.  Copy  of  judgment  shall  be  sent  to  the  inferior  tribunal 

A  copy  of  the  judgment,  signed  by  the  Clerk,  shall  be 
transmitted  to  the  inferior  tribunal,  board,  or  oflScer,  haviDg 
the  custody  of  the  record  or  proceeding  certified  up. 

§  465.  Judgm^ni  roll.  Appeals  may  be  taken  as  in  civil 
actions. 
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A  copy  of  the  judgment,  signed  by  the  Clerk,  entered 
upon,  or  attached  to,  the  writ  and  return,  shall  constitute  the 
judgment  roll.  If  the  proceeding  be  had  in  any  other  than 
the  Supreme  Court,  an  appeal  may  be  taken  from  the  judg- 
ment in  the  same  manner,  and  upon  the  same  terms,  as  from 
a  judgment  in  a  civil  action. 

For  costs  on  writ  of  review,  see  $  608. 


TITLE     XLIX. 
Chapter  II. — The  writ  of  mandate^  or  mandamus. 

SscnoN  466.    The  writ  of  mandamus,  denominatioQ  of. 

467.  The  writ  may  be  issued  by  a  snperior  Gonrt  to  an  inferior 

tribunal,  etc.,  in  what  cases. 

468.  The  writ  shaU  issue  on  affidavit,  where  there  is  no  ade- 

quate remedy  in  the  ordinary  course  of  law. 

469.  Shall  be  either  altematiye  or  peremptory.    Substance  of 

the  writ. 

470.  If  the  application  be  without  notice,  the  alternative  writ 

shaU  issue;   otherwise,  the  peremptory.    Notice  and 
default. 

471.  The  adverse  party  may  answer  under  oath. 

472.  If  an  essential  question  of  fact  is  raised,  the  Court  may 

order  a  jury  trial. 

473.  The  applicant  may  demur  to  the  answer  or  countervail  it 

by  proof. 

474.  Either  party  may  move  for  a  new  trial.    Two  verdicts  for 

the  same  party  shall  be  conclusive. 

475.  The  Clerk  shall  transmit  the  verdict  to  the  Court  where 

the  motion  is  pending,  after  which  the  hearing  shaU  be 
had  on  motion. 

476.  If  no  answer  be  made,  or  if  the  answer  raise  no  material 

issue  of  fact,  the  hearing  shall  be  before  the  Court. 

477.  If  the  applicant  succeed,  he  may  have  damages,  costs, 

and  a  peremptory  mandate. 

478.  Service  of  the  writ. 

479.  Penalty  for  disobedience  to  the  writ  of  mandate. 

§  466.  The  writ  of  mandamus^  denominatum  of 

The  writ  of  mxindamiis  may  be  denominated  the  writ  of 
mandate. 

S  467.  The  lorii  may  be  issued  hy  a  Superior  Court  to  an  infe- 
fior  tribunal;  in  what  cases. 

It  may  be  issued  by  any  Court  in  this  State,  except  a  Jus- 
tice's, Recorder's,  or  Mayor's  Court,  to  any  inferior  tribunal, 
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corporation,  board,  or  person,  to  compel  the  performance  of 
an  act  which  the  law  specially  enjoins,  as  a  duty  resulting 
from  an  office,  trust,  or  station;  or  to  compel  the  admission  of 
a  party  to  the  use  and  enjoyment  of  a  right  or  office  to  which 
he  is  entitled,  and  from  which  he  is  unlawfully  precluded  by 

such  inferior  tribunal,  corporation,  board,  or  person. 

I.  The  roles  of  the  Oivil  Practice  Act  are  applicable  to  pleacUngB  and  pn>- 
oeedings  in  mandamus.    PeqpiU  t.  Supervisors  of  San  Francisco,  27  Cal.  G&L 

a.  When  the  writ  wm  Ua— The  Coort  will  not  undertake  in  the  fint 
instance  to  superyise,  direct,  or  control  the  acts  or  omissions  of  a  mere  nun- 
isterial  officer;  but  when  the  effect  of  the  application  is  to  bring  under  reriew 
the  decision  of  a  District  Court,  the  appellate  jurisdiction  giren  by  the  con- 
stitution attaches,  and  may  be  exercised  by  means  of  the  writ  of  mandamiis. 
The  People  t.  Turner,  1  Cal.  143. 

3.  When  an  order  had  been  made  by  the  District  Court  of  the  Eighth  Judi- 
cial District,  expelling  certain  attorneys  from  Uie  bar,  on  the  cround  that  thej 
had  set  at  defiance  the  authority  of  the  Court,  and  had  ▼ilified  and  denounced 
its  proceedings,  but  no  notice  had  been  given  them  of  the  charges  against 
them,  and  no  opportunity  afforded  to  make  their  defense:  Held,  that  a  writ 
should  issue  commanding  the  District  Court  to  vacate  the  order,  and  resfcora 
the  parties.    Id, 

4t.  The  writ  of  mandamus  is  a  pn^er  remedy  to  compel  the  District  Cont 
to  restore  an  attorney  whose  name  nas  been  stricken  from  the  rolls  hj  the 
order  of  such  Court.    Id. 

6.  A  mandam-us  may  issue  to  compel  the  Comptroller  of  State  to  account  to 
a  member  of  the  Legislature  for  the  daily  compensation  fixed  by  law.  Fowltr 
▼.  Pierce,  2  Cal.  165;  MaCauley  v.  Brooki,  16  Cal.  11. 

6.  A  mandamus  lies  to  compel  the  Judge  of  a  District  Court  to  enter  judg> 
ment  on  the  report  of  a  referee.  In  this  case  there  was  no  remedy  by  sppeu- 
BiusseU  Y.  mHoU,  2  Cal.  245. 

7.  Mandamus  will  lie  to  compel  the  Clerk  of  the  Common  Council  of  San 
Fraadsoo  to  make  pubUcatton  of  certain  notices  which  it  is  his  duty  to  pnb- 
Hsh.     Washington  el  at.  y.  Page,  4  Cal.  386. 

8.  Mandamus  may  be  resorted  to,  to  compel  an  officer  to  do  an  act  which 
is  sou^t  to  be  enforced,  in  all  cases  where  the  officer  has  no  discretion,  and 
where  ne  is  under  obligation  to  do  the  specific  act,  and  there  is  no  adeqnate 
remedy  in  the  ordinary  course  of  law.  The  People  esc  ret,  McDougaU  t.  BtSt 
4  Cal.  176;  FtayUffY,  ExMard,  22  Cal.  36. 

9.  Where  the  District  Court  granted  an  injunction,  frxnn  the  order  grant- 
ing which  the  defendant  appealed  and  then  disobeyed  tiie  injunction,  where- 
upon plaintiff  asked  for  an  attachment  for  contempt,  which  was  refosed,  <m 
the  ^uud  that  the  appeal  superseded  the  ii^junction:  Edd,  that  a  fiiafid«mit 
may  issue  to  compel  ttie  Distnct  Judge  to  issue  the  attachment,  the  p]ainti(r8 
remedy,  by  appeal,  being  inadequate.  Merced  MirAng  Go.  ▼.  Fremomt,  7  CaL 
130. 

10.  A  mandamus  will  issue  from  a  superior  to  an  inferior  Court,  to  compd 
the  issuance  of  an  attachment  for  contempt,  where  the  pzoceeding  is,  in  sub- 
stance, a  private  right,  though  in  form  a  cas:*  of  contempt.    Id, 

II.  The  writ  of  mandamus  can  only  be  issued  to  oompel  the  perforauuuie  of 
an  act  or  duty  clearly  enjoined  by  law,  and  in  a  case  where  the  party  has  no 
other  plain,  speedy  and  adequate  remedy.    Draper  y.  Noleware,  i  CaL  276. 

12.  Where  supervisors,  in  the  exerdse  of  their  discretion,  determined  aflar 
hearing  the  testimony  that  a  ferry  had  not  been  properly  kept,  -and  Cherefore 
granted  it  to  another,  there  is  no  authority  to  interfere  witti  their  detemioa^ 
tion;  but  when  they  act  under  mist^e  of  law,  and  award  the  lioenae  to 
anotiier,  supposing  that  he  has  sueceeded  to  the  rights  of  the  owner  of  the 
franchise^  tUe  error  may  be  corrected  by  mandamus  or  any  other  proper  pto* 
needing.  7%omiu  y.  idrm^lron^,  7  Cal.  2^ ;  ^bfl  v.  Pains,  20  Oal.  302;  ilCa^ 
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13.  "Wliere,  pending  a  motion  for  a  new  trial  in  tlie  Digtrict  Gonrt,  the  de- 
fendants yiolate  an  injnnction  previonsly  issued  by  said  District  Conrt,  this 
CSonrt  will  issne  a  mandamus  against  me  Jndge  of  snch  District  Court, 
to  ccNBpel  him  to  issae  bis  attaohnent  for  contempt.  Ortman  ▼.  Diaum,  9 
Cal.23. 

14.  The  Simreme  Oonrt  bas  tlie  right  to  oompel  inferior  tribnnals  to  proeeed 
to  hear  and  determine  oaaaes  of  which  tbey  renise  to  take  cognisanoe,  and  tlds 
bj  virtae  of  its  appellate  powers,  and  its  authority  to  issue  process  necessary 
to  giTe  them  effect.    Puroefl  y.  McKune,  14  Gal.  231. 

16.  Amandamns  may  issue  to  compel  a  Judge  to  settle  a  hiU  of  ezeeptioDa 
first  and  then  to  si^  it.    The  People  y.  Lee,  14  Cal.  512. 

16.  The  State  jpnson  contract  between  tbe  State  and  Estill  remaining  obli- 
gatory, not  qualified  by  any  legislation,  it  was  the  duty  of  tl«  oonlxoUer, 
TOon  demand  of  rdators — assignees  of  Estill — to  haye  issued  warrants  upon 
me  tMasnrer  for  tbe  sums  daimed  under  tbe  contract;  and  Uie  performance 
of  lids  can  be  enforced  by  mandamus.     McCaiuieyy,  BrookSy  16  Cal.  11. 

17.  Belator  conyeyed  to  Y.  one-tiiixd  of  certain  real  estate,  in  eonsideratioii 
that  Y.  should  attend  to  a  suit  pending  in  the  name  of  relator  for  the  reooyery 
of  the  propertj^.  Y.  employed  an  attorney  to  conduct  the  suit,  the  attorney 
of  plaintiff  being  discharged.  Belator  moyed  the  Ooort  below  to  substitute 
another  attorney  in  place  of  the  one  employed  by  Y.;  the  Court  refused  to 
giant  the  motion,  the  only  reason  nr^ed  for  the  suMtitation  being  that  Y.  had 
neglected  to  prosecute  the  suit,  and  it  not  being  shown  that  the  agreement 
between  faim  and  relator  had  been  canceled  by  the  psities.  Relator  applies  to 
this  Court  for  mandamus.  Held,  that  the  writ  lies;  that  the  agreement 
between  relator  and  Y.  does  not  exclude  the  former  frcmi  the  right  to  prose- 
cute  the  suit,  and  employ  such  attorney  as  he  chooses;  that  the  exercise  of 
this  rijght  wiU  not  affect  any  right  Y.  may  haye  in  the  property  or  suit;  that  he 
may  mteryene  if  a  proper  case  be  made,  or  prosecute  his  rights  independently 
or  wait  until  a  recoyery,  and  then  claim  lua  rights  under  tbe  contract  with 
lelator.     Downer  y.  Norton,  16  Cal.  436. 

18.  The  ''  Spring  Valley  Water  Works  '*  petitioned  the  County  Judge  of 
Sanliateo  County,  under  the  act  of  1858  (Statutes  1858,  $  218),  to  appoint 
eommissioiiers  to  appraise  the  yalue  of  certain  lands  *'  reauired  for  the  pur- 
poses of  the  company,*'  and  tbe  Judge,  on  inspection  of  tne  article  of  incorw 
poration,  beldtbat  the  company  was  not  a  corporation,  because  the  articles 
did  not  show  where  the  principal  place  of  business  of  the  company  is  to.be 
located — ^the  articles  stating  simply  that  San  Francisco  was  the  place  of  busi- 
aoBB  and  dismissed  the  application,  and  all  proceedings  based  thereon.  The 
company  apply  to  the  Supreme  Court  for  a  oerftoron.  Hdd,  that  the  writ 
does  not  lie;  that  the  dismissal  of  tbe  petition  for  tbe  cause  assigned  is  not  an 
excess  of  jurisdiction  under  the  act  of  1858,  and  that  maindamus  from  the 
District  Court  is  the  proper  remedy.  JB3x  parte  Spring  VaUey  Water  Works,  17 
Cal.  132. 

19.  To  authorize  a  mandamus  it  must  appear  not  only  that  tbe  performance 
of  the  act  to  enforce  which  the  writ  is  asked  is  a  duty  resulting  from  the  oifice, 
trust,  or  station  of  the  party  to  whom  the  writ  is  to  be  directed,  but  that  the 
performance  has  been  requested  and  refused.  PeopU  y.  Bomero,  18  Cal.  89; 
CrandaU  y.  Amador  ComUy,  20  Cal.  72. 

90.  A  writ  of  mandate  will  be  granted  to  oompel  an  assessor  to  assess  for 
tucation  property  liable  to  be  texed,  and  which  he  neglecto  and  refuses  to 
assess.    People  y.  Shearer,  30  Cal.  645. 

21.  An  order  made  in  an  action  pending  in  tbe  District  Court,  steying  all 
firoeeedings  therein  until  the  further  direction  of  Uie  Court,  is  not  an  appeal- 
sble  order.  The  remedy  of  a  party  prejudiced  thereby  is  by  application  for 
^mandamus  to  compel  the  Court  to  proceed.     Rhodes  y.  Craig,  21  Cal.  419. 

22.  The  board  of  superrisors  act  ministerially  in  the  issuance  of  bonds 
undflr  this  aot,  and  mandamius  lies  if  tbey  improperly  refuse.  C.  If.  RaXbroad 
Campany  y.  Butie  Go.,  18  Cal.  671. 

23.  A  writ  of  mandate  will  be  granted  to  compel  a  subordinate  tribonal  to 
perfonn  a  duty  enjoined  by  law,  and  which  it  refuses  to  peribrm ;  but  when 
the  aet  to  be  done  is  judicial  or  discretionary,  the  writ  will  not  direct  wliai 
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decision  shall  be  made,  nor  will  it  be  granted  after  the  inferior  tribunal  baa 
acted  for  the  purpose  of  reviewing  the  legality  of  its  decision.  Pwj^  t.  8«x- 
ton,  24  Cal.  78. 

24.  When  the  writ  will  not  lie. — ^Where  an  order  was  made  by  the  Dia- 
trict  Court  of  the  Eighth  Judicial  District,  whereby  A.  was  ordered  to  be  imp 
prisoned' forty-eight  hours,  and  fined  five  hundred  dollajs  for  contempt  o£ 
Court,  without  setting  forth  any  of  the  facts  whereon  the  order  was  based: 
Hdd^  that  a  certiorari  should  issue  to  remove  the  proceedings  for  review  into 
this  Court;  and  Heldy  further,  that  a  mandamus  was  not  a  proper  remedy  in 
such  a  case.     The  People  v.  Tumor ,  1  CaL  152. 

25.  A  mandamus  is  not  the  proper  remedy  when  an  inferior  Court  refoses  to 
enter  a  judgment  for  costs.  The  party  bomplainiug  may  appeal,  or  bring  h» 
action  u>r  ti^e  costs.    PeraUa  v.  Adams,  2  Cal.  594. 

26.  A  mandamus  will  not  lie  where  there  is  any  other  specific,  roeedy  and 
adequate  remedy.    The  PeopU  v.  Olds,  3  Cal.  173;  Bigdow  v.  Qrove,  7  CaL  133. 

27.  Mandamus  will  not  issue  to  compel  any  person,  inferior  officer,  Comi 
or  corporation,  to  act  in  any  particiilar  manner,  when  snoh  person,  otSerr, 
Court  or  corporation  is  invested  with  discretionary  power.  MeBougaU  v.  BA, 
4  Cal.  177. 

28.  Mandamus  does  not  lie  to  compel  the  supervisors  of  a  county  to  order  a 

?»ecial  election  to  fill  vacancies  in  the  office  of  assessor  and  uieriff.    Tht 
eopk  V.  Supervisors  of  SanUi  Barbara  County,  14  Cal.  102. 

29.  A  mandamus  will  not  lie  to  compel  a  sheriff  to  make  a  deed  of  land  to  a 
purchaser  at  execution  sale,  who  refuses  to  pay  the  purchase  money,  on  &e 
ground  that  he  is  entitled  to  it  as  oldest  judgment  and  execution  creditor; 
especially  when  there  is  an  unsettled  contest  as  to  the  priority  of  his  lien. 
WiUiams  v.  Smith,  6  Cal.  91. 

30.  A  mandamus  to  a  board  of  supervisors  to  issue  a  warrant  for  a  specified 
sum  is  irregular;  it  should  direct  them  to  audit  the  account,  and  issae  war- 
rants accordingly.    Tktolumne  Co,  v.  Stanislaus  Co.,  6  Cal.  440. 

31.  A  mandamus  will  not  issue  to  compel  the  Court  below  to  enter  a  decree 
upon  the  report  of  a  referee;  the  remedy  is  by  appeal.  Ludhun  v.  Fourih  Dih 
Met  Court,  i  CaX,  1%. 

32.  Where  an  injunction,  granted  on  an  ex  parte  application,  was  modified 
on  motion  of  defendant,  without  notice  to  plaintiff,  on  defendant's  ^rioff 
bond:  Hdd,  that  subsequent  acts  of  defendant,  in  violation  of  the  original 
injunction,  were  not  in  contempt.  The  remedy  of  the  plaintiff,  if  there  wm 
error  in  the  order  modifving  the  injunction,  is  by  appeal;  but  he  cannot  have 
a  mandamus  to  compel  the  issuance  of  attachment  for  contempt.  Frenumi  v. 
Merced  Mining  Co.,  9  Cal.  18. 

33.  A  mandamus  will  not  lie  against  the  clerk  of  the  District  Court,  to  eoa- 
pel  him  to  issue  execution  on  a  money  judgment,  rendered  in  the  Court  of 
which  he  is  clerk.    Chodvnn  v.  GUuer,  10  Cal.  333. 

34.  When  the  board  of  supervisors  of  a  oouuty  have  canvassed  the  retom  of 
an  election,  and,  in  the  exercise  of  their  discretion,  declared  the  result  of  aa 
election  adversely  to  a  party  claiming  to  have  been  elected,  a  mandanms  will 
not  lie,  upon  the  application  of  such  party,  to  compel  the  board  to  issue  to  him 
a  certificate  of  election.  Magee  v.  Board  of  Sifpervisors  of  Cahwas  Cb.,  10 
Cal.  376. 

35.  A  mandamus  will  not  lie  against  a  County  Treasurer  to  compel  him  to 
pay  interest  due  on  county  bonds.  People  ex  rel,  ToiUant  db  WUde  v.  fogs, 
Treasurer,  11  Cal.  351. 

36.  Mandamus  does  not  lie  to  compel  the  supervisors  of  a  county  to  order  a 
special  election  to  fill  vacancies  in  the  offices  of  assessor  and  sheriff.  Paekord 
V.  Board  of  Supervisors  of  Santa  Barbara  Co.,  14  Cal.  102. 

37.  Where  the  Judge  below  requires  a  statement  in  a  chancery  case,  and  tbe 
attorney  does  not  object,  but  fails  to  furnish  it,  and  in  consequeuce  thereof,  the 
Court,  on  motion  of  plaintUb  for  judgment  on  the  pleadings  and  verdict;  refusei 
to  proceed  until  such  statement  is  furnished,  mandamus  will  not  lie.  iVoefi  v. 
MoKune,  14  Cal.  230. 

38.  In  forcible  entry  and  detainer  tried  in  the  County  Court  on  appeal  from 
a  Justice's  Court,  plaintiff  having  obtained  a  verdict  for  one  hundred  and  fiAy 
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dollars  damages,  moyed  that  they  be  trebled.  Motion  denied,  and  judgment 
entered  for  one  hundred  and  fifty  dollars,  with  restitution  of  the  premises. 
Plaintiff  applies  to  the  Supreme  Court  for  mandamus  to  compel  the  Court  be- 
low to  render  judgment  for  treble  damages.  Hdd,  that  the  application  must  be 
denied,  as  plaintiff  has  an  adequate  remedy  by  appeal ;  pending  which,  plaintiff 
can  enforce  so  much  of  the  judgment  as  awards  restitution.  The  judgment 
can  be  corrected  in  this  Court,  if  proper,  by  trebling  the  damages.  Early  v, 
Mawdx.  Id  Cal.  149. 

39.  Where  the  law,  creating  the  county  of  Fresno,  provided  that  the  County 
Judge  to  be  elected  "shall  receive  for  his  service  such  sum  annually,  as  shall 
be  determined  by  the  board  of  snpervisors,  not  to  exceed  $3,000,  to  be  paid," 
etc. :  ifekl,  that  the  Legislature  did  not  by  this  clause  fix  the  salary  of  the  Judge ; 
and  that  mandamus  for  five  hundred  dollars— the  difference  between  the  $3,000 
and  tiie  $2,500  fixed  by  the  board  some  weeks  after  relator^s  election,  as  the 
annual  compensation  of  the  Judge — does  not  lie.    Bdri  ▼.  Johnsonj  17  Cal.  305. 

40.  Mandamus  is  not  the  proper  remedy  when  a  District  Court  refuses  to 
tmnsfer  an  indictment  for  murder  pending  therein  to  another  District  Court 
for  trial — the  Legislature  having  passed  a  special  act  directing  said  Court  to 
transfer  Raid  indictment.    Smith  v.  Judge  of  the  Twelfth  I>ystrict.  17  Cal.  547. 

41.  Mandamus  will  not  lie  to  compel  a  Court  to  proceed  with  the  trial  of  an 
action  after  an  order  has  been  made  changing  the  place  of  trial.  The  remedy, 
if  an  injury  is  sustained,  is  by  an  appeal  ft'om  the  final  judgment  People  ▼. 
Seadon,  24  Cal.  78. 

42.  Mandamus  is  not  the  proper  remedy  for  the  enforcement  of  a  claim 
against  a  county,  which  has  been  presented  to  the  board  of  supervisors  of 
the  county,  and  by  them  rejected.  In  such  cases,  the  statute  authorizing  the 
party  to  sue  the  county,  has  given  him  a  plun,  speedy  and  adequate  remedy 
at  law.  The  writ  of  mandamus  belongs  only  to  such  as  have  legal  rights  to 
enforce  and  find  themselves  without  an  appropriate  legal  remedy.  CrandaU 
V.  Amador  County,  20  Cal.  72. 

43.  A  writ  of  mandate  will  not  be  issued  by  the  Supreme  Court  to  a  County 
Judge,  commanding  him  to  recall  an  order  made  alter  final  judgment,  from 
which  order  an  appeal  could  have  been  taken.    People  v.  Moore^  29  CaL  427. 

44.  3£amdamus  does  not  lie  to  compel  an  inferior  tribunal  to  act  in  a  particu- 
lar manner  in  a  matter  respecting  which  it  is  invested  with  discretionary 
power.  T%e  People  exrel.  Hagky  v.  Hubbard,  22  Cal.  34.  See  People  y,  Weston, 
t%  CaL  640,  and  authorities  there  cited. 

45.  The  action  of  a  Justice's  Court  in  granting  or  refusing  a  change  of  venue, 
euinot  be  reviewed  in  an  application  for  a  mandamus.  By  this  writ,  the 
Justice  may,  in  case  of  his  refusal,  be  compelled  to  act,  but  his  erroneous 
action  cannot  be  thus  corrected.    The  remedy  is  by  appeal.    Id. 

46.  The  constitutionality  of  the  first  section  of  tne  law  of  1861,  concerning 
Intelligence  Offices  in  San  Francisco,  cannot  be  tested  in  a  proceeding  by 
mandamus  against  the  board  of  supervisors  to  compel  an  order  by  them  for 
the  issuance  of  a  license  to  a  person  applying  therefor  under  said  act.  SaU 
V.  Sitpervisors  of  San  FVandsco,  20  Cal.  591. 

47.  If  the  plaintiff  in  an  action  moves  for  a  judgment  of  dismissal  at  his 
costs,  and  the  motion  is  resisted  by  the  defendant,  and  denied  by  the  Court, 
a  vrit  of  mandate  will  not  be  issued  commanding  the  judge  to  enter  a  judg- 
ment of  dismissal.    People  v.  Pratt,  28  Cal.  166. 

48.  In  refusing  to  enter  a  judgment  of  dismissal  in  an  action  on  plaintiff's 
motion,  the  Judge  acts  judicially,  and  a  mandamus  does  not  lie  to  compel  him 
to  Rverae  his  decision  and  render  a  different  one.    Id. 

49.  Where  the  act  to  be  done  is  judicial  and  discretionary,  a  writ  of  man- 
date cannot  direct  what  judgment  shall  be  rendered,  nor  can  it  be  granted 
ftfter  an  inferioar  tribunal  has  acted  for  the  purpose  of  reviewing  its  decision. 
Id. 

60.  If,  in  acting  judicially,  the  Court  commits  an  error,  the  remedy  is  by 
appMl,  and  not  by  mandanms.    Id, 

al.  In  an  application  for  mandamus  to  compel  a  sheriff  to  remove  fh>m  pos- 
Mssion  of  the  premises  under  a  writ  of  restitution,  an  oooupant  who  was  not 
A  party  to  the  action,  it  must  be  shown  distinctly  by  the  affidavits  that  his 
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possession  was  acquired  under  the  parties  or  snbBequent  to  tlie  filiiig  of  a 
Us  pendens.  If  these  matters  are  left  in  donbt,  the  application  will  be  denied. 
fbifforty  ▼.  Sparks,  22  Gal.  143. 

52.  A  judgment  rendered  by  a  Gonrt  in  a  case  where  it  bad  jarisdiction  will 
not  be  disturbed  bj  a  writ  of  mandate,  however  erroneous.  C€tnaga  y,  Drydm, 
%1  Cal.  307. 

63.  If  a  Connty  Judge  rendered  an  erroneous  judgment  in  a  matter  where  he 
possesses  jurisdiction,  a  writ  of  mandate  will  not  be  awarded  to  compel  hhn  to 
render  a  different  judgment.    Id.  30  Gal.  244. 

64.  County  oourt—Proceedings  for  a  maandavMS  to  compel  the  execaUoo 
of  a  sberifiTs  deed  to  a  redemptioner,  after  sixty  days  from  the  redemptioa, 
under  section  two  hundred  and  thirty-two  of  the  Practice  Aot»  can  be  oob- 
menced  in  the  county  wh«?e  the  relator  resides ;  the  provision  of  the  statats 
that  actions  against  a  public  officer  for  acts  done  by  him  in  virtae  of  his  ofllee, 
shall  be  tried  m  the  county  where  the  cause  or  some  part  thereof  arose,  applies  * 
only  to  affirmative  acts  of  the  officer,  by  which,  in  the  execution  of  procesi,  or 
otherwise,  he  interferes  with  the  rights  or  property  of  these  persona,  and  not 
to  mere  omissions  or  neglect  of  official  duty.  IfeJfiifcm  v.  MchatdB,  9  Gal. 
865. 

55.  If  a  Gonnty  Judge  reftues  to  appoint  commtssionera  to  appraise  land  ia 
a  proceeding  to  condemn  the  same,  a  writ  of  mandate  will  be  issued  eompelBng 
him  to  do  so.    Lokkt  Merosd  Waier  Co.  ▼.  Cowies,  31  Gal.  215. 

56.  If  notice  of  appeal  is  given  from  an  order  of  a  Justice  of  the  Peaee, 
directing  stolen  property  to  be  delivered  to  the  alleged  owner,  the  Goaaty 
Gourt  has  no  jurisdiction  to  compel,  by  writ  of  man&te,  the  Justice  of  the 
Peace  to  send  up  the  appeal  papers.    People  v.  BaUowaif,  2is  Gal.  661. 

57.  In  such  osaes  the  Gountv  Gourt  can  only  inquire  by  the  interventioa  <tf 
a  Grand  Jury,  whether  a  public  offense  has  been  committed  in  the  county.    Jd. 

58.  Diatriot  ooort — The  fourth  section  of  the  sixth  article  of  the  Goostita- 
tion  of  the  State,  as  amended  in  1863,  confers  upon  the  District  Gourts  original 
jurisdiction  to  issue  writs  of  mandamus,  certiorari,  prohibition  and  hSbtm 
corpus.  Ferry  v.  Am^,  26  Gal.  381.  Affirmed  in  Couriwright  v.  J?.  JSL  <fc  J.  IT. 
d  M.  Co.y  30  Gal.  583. 

59.  District  Gourts  have  jurisdiction  to  issue  writs  of  mandate  regardlesi 
of  the  amount  involved  in  the  action.     Oariaga  v.  Dryden,  30  Gal.  244. 

60.  The  Supreme  Gourt  can  issue  a  mandate  in  a  proper  case,  is 
aid  of  its  appellate  jurisdiction,  but  to  do  so  it  must  have  such  juriidio- 
tion  in  the  given  case.  When  the  act  to  be  done  is  judicial  in  its  cbarscter, 
the  writ  will  not  direct  in  what  manner  the  inferior  officer  shall  act,  but  only 
direct  him  to  act.  In  dismissing  an  appeal  the  Gountv  Gourt  acts  judicially. 
Feople  ex  rel,  v.  Weston,  28  Gal.  639.    [See  authorities  cited  in  this  case.] 

61.  A  Justice  of  the  Supreme  Gourt  has  no  power  to  issue  a  writ  of  fiuor 
damns,  alternative  or  peremptory.  People  ex  fit,  Coltb  v.  Board  of  Sttpervitort 
of  San  Joaquin  County,  April  T.  1865. 

62.  Under  the  Gonstitution  as  amended,  the  Supreme  Gourt  has  origbul 
jurisdiction  to  issue  writs  of  mandamus,  certiorari,  prohibition,  and  kSbeas 
corpus.    Tyler  v.  Houghton,  26*Gal.  26. 

63.  To  wham  the  writ  will  iMiia>«Liabilit¥  to  suit  has  necessary  eon-  . 
nections  with  ability  to  sue.  Boards  of  Supervisois  and  bodies  Uke  thoBi 
without  any  legislative  provision— by  general  Iaw--«i<e  subject,  with  oeitun 
exceptions,  to  mandamus  to  enf oroe  the  perfozmaaoe  of  the  duties  dsfohel 
upon  them,  and  to  the  writ  of  certiorari  for  the  review  <^  their  acts  when  far- 
taking  of  a  judicial  oharaoter,  and  in  oUier  ways  are  within  the  contra  of 
Judicial  proceedings.  Mutxnga  v.  City  and  CowUy  of  San  Frandsoo,  18  GaL  4ft 

64.  Mandamus  will  issue  to  the  Governor  in  certain  eases.  MtiCfmkff* 
Brooks,  16  Gal.  11. 

65.  Distinction,  from  political  oonaiderattons,  between  the  Ctovenior  and 
the  inferior  officers  of  the  Executive  Department^  as  to  the  issuance  of  tini 
writ,  stated.    M, 

66.  A  mandamus  will  issue  from  a  superior  to  an  inferior  Ck>uri^  to  oomfd 
the  iasoanee  of  an  attachment  for  contempt,  where  the  ptooeeding  is^  ia  iw^ 
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ttKBOB,  ft  private  rifi^ti  thmigli  in  f onu  a  cbm  of  oontenipi.    Mtreed  Mipning 
Co.  ▼.  Fremont,  7  GaL  130. 

67.  This  Court  will  not  iasae  a  mandamus  to  the  olerka  of  the  District  Coortg 
in  the  first  instance.  The  action,  or  the  refusal  to  act,  of  the  clerks,  in  Boita 
pending  in  the  several  Conrta  of  the  State,  can  only  be  reviewed  in  this  Conrt 
wroQgh  the  rtiliag— in  relation  to  snch  action  or  refosal—- of  the  Conrta  ci 
whioh  they  axe  the  ministerial  officers.    Cowell  t.  BucheUw,  14  Cal.  640. 

68.  A  writ  of  mandate  will  issne  to  compel  a  Juatioe  of  the  Peace  to  enter 
a  judgment  of  discontinnance.    Anderson  ▼.  Pennie,  32  Cal.  265. 

68.  If  land  sold  by  State  officers  was  the  property  of  the  State,  and  all  the 
aoto  required  by  law  prior  to  the  issuing  of  the  patent  haye  been  duly  pei^ 
fonued,  and  the  purchaser  is  competent  to  purchase,  a  writ  of  mandate  will 
be  issued  to  compel  the  Governor  to  sign  the  patent,  unless  the  law  has  vested 
him  with  discretionary  powers  in  that  respect.  Middkkm  v.  Low,  30  Cal.  596. 

70.  Wben  a  ministerial  duty  affecting  a  private  right  is  spedaUy  deyolyed 
on  the  Governor  by  law,  which  the  Leffislatnxe  might  have  devolved  on  any 
other  ftkate  officer,  he  may  be  compeUed  to  perform  the  same  by  a  writ  of 
mandate.    Id. 

71.  The  Governor  will  not  be  compelled  bjr  writ  of  mandate  to  sign  a  patent 
for  land  embraeed  in  a  sixteenth  or  thirty-sixth  section  which  hM  not  been 
surveyed  by  the  United  States,  or  which  hes  within  the  limits  of  a  Mexican 
or  Spanish  grant.    Id. 

72.  The  board  of  supervisors  of  the  city  and  coimty  of  San  Framaaoo 
have  authority,  and  it  is  their  duty  to  provide  for  the  payment  of  judgments 
xeoovered  against  the  city  of  San  Irancisco.  They  have  no  discretion,  except 
between  two  courses  of  procedure.  Tbey  must  either  appropriate  for  tlidui 
purpose  money  already  in  the  treasury,  or  they  must  raise  the  money  by  tax- 
ation.   FeqpU  ex  rd.  Frank  v.  San  Frandsco^  21  Cal.  668. 

73.  QeneraUy. — In  an  application  for  a  mandamus,  the  statute  does  not  re- 
qaire  a  replication,  except  when,  in  the  discretion  of  the  Court,  it  is  necessary 
to  explain  or  avoid  facts  set  up  in  the  defendant's  answer.  Fowkr  v.  Feire$, 
a  Cal.  165. 

74.  The  distinction  between  writs  of  mandate  and  quo  warranlto,  as  held  in 
England,  is  not  abolished  by  the  statute  of  this  State,  out  is  fully  recognized. 
Peopfe  V.  Olds,  3  Cal.  173. 

75.  Proceedings  for  ^mandamus  to  compel  the  execution  of  a  sheriff's  deed 
to  a  redemptioner,  can  be  commenced  in  the  county  where  the  relator  reaidea. 
McMiUan  v.  Richards,  9  Cal.  420. 

76.  The  proceeding  does  not  involve  the  determination  of  a  rig^t  or  inter- 
est in  real  estate.  The  relator  claims  only  an  official  document,  the  possea- 
rion  of  which  will  enable  him  to  assert  any  rights  he  may  have  acquired. 
The  awarding  of  the  mandamus  cannot  determine  these  rights,  or  in  any  re- 
spect the  int^est  of  third  parties.    McMillan  v.  Bichards,  9  Cal.  365. 

77.  A  mandamus  directing  a  board  of  supervisors  to  proceed  and  audit 
certamaooonnts  of  the  relator,  does  not  necessarily  require  the  board  to  allow 
the  accounts;  such  board  have  a  discretion  in  respect  to  their  action  in  this 
regard,  thouflh  compelled  to  act  on  the  subject  matter  of  the  claim;  such  writ 
does  not  con&ol  or  orescribe  the  mode,  or  determine  the  result  of  their  action. 
FeopU  ex  reLOas  Co.  v.  Supervisors  of  San  Francisco,  11  Cal.  42  ;  6  Id.  440 ; 
1»  H.  150* 

78.  Judgment  may  be  affirmed  as  to  the  mandamus,  and  reversed  as  to  the 
costs.    McDougaly.  Boman,  2  Cal.  80. 

79.  On  mandamus  by  the  assignee  of  a  sheriff's  certificate  of  sale  to  compel 
the  execution  of  a  deed,  the  question  whether  such  certiflcate  is  not  merged 
in  a  deed  made  to  the  assignee  by  the  execution  debtor  after  the  sale,  cannot 
be  tried.    PeopU  v.  Inoin,  14  Cal.  428. 

80.  To  authorize  a  mandamus,  it  must  appear  not  only  that  the  perform- 
ance of  the  act  to  enforce,  which  the  writ  m  aaked,  is  a  duty  resulting  from 
the  office,  trust  or  station  of  the  board  or  party  to  whom  the  vmt  is  to  be 
directed,  but  that  the  performance  has  been  requested  and  refused.  CrandaU 
V.  .Amador  Cbun^,  20  Cal.  72. 
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81.  Under  tbeBeyeirae  Act  of  1861,  it  is  the  duty  of  a  tax  oollector  to  eiB- 
CQte  and  deliyer  to  a  person,  paying  his  taxes  in  the  coin  therein  designated, 
a  receipt  for  the  same,  and  the  performance  of  this  daty  may  be  enforced  fay 
mandarnvs.    Perry  v.  Washbumf  20  Cal.  318. 

82.  If,  on  an  appeid,  the  Supreme  Court  of  the  United  States  simply  a0lnt 
the  judgment  of  the  Circuit  Court,  the  judgment  thus  affirmed  becomes  ilnal, 
and  the  Circuit  Court  has  no  jurisdiction  on  the  return  of  the  mandate  of  Hit 
Supreme :  Court  to  render  a  new  judgment.  Mulford  v.  EstudiUo,  32  Gal. 
131. 

83.  On  the  return  of  a  mandate  from  the  Supreme  TConrt  of  the  Uniied 
States  to  the  Circuit  Court,  affirming  the  judgment  of  the  Circuit  Court,  a  new 
judgment  cannot  be  rendered  by  the  Circuit  Court.    Id, 

84.  The  writ  of  mandate  cannot  be  abated  by  another  'action  far  the  same 
cause.     Calaveras  Cownty  v.  Broekvxxyy  30  Cal.  325. 

85.  A  mandamus  could  only  compel  the  board  to  act,  but  oould  not  direct 
their  action;  and  the  rejection  of  the  account  is  an  action  upon  it,  which  is  all 
a  mandamus  could  require,  where  the  compensation  claimed  in  the  account  if 
not  fixed  by  law.    Price  v.  Sacramento  County,  6  Cal.  264. 

86.  Proceeding  by  mandamus  is  the  proper  remedy  to  compel  Judges  to 
hold  their  Courts,  and  county  officers  to  tkeep  their  offices  at  a  county  seal 
Caiaveras  County  v.  Brockvjay,  30  Cal.  325. 

87.  Where  a  public  body  or  officer  has  been  empowered  to  do  an  act  which 
concerns  the  public  interest,  the  execution  of  the  power  may  be  enforced  by 
writ  of  mandate.    Napa  VaUey  JR.  R  Co.  y.  Napa  County,  30  Cal.  435. 

88.  Bailroads  concern  the  public  interest  as  matter  of  legal  judgment  and 
where  the  board  of  supervisors  of  a  county  are  empowered  to  subscribe  fior 
the  county  to  the  capital  stock,  they  may  be  compell^  to  subscribe  by  writ  of 
mandate.     Id, 

89.  In  an  application  for  a  mandamus  to  a  county  treasurer,  to  pay  county 
warrants,  it  is  sufficient  to  aver  in  the  petition  that  the  warrants  were  drawn 
by  the  county  auditor,  as  it  will  not  be  presumed  that  the  auditor  has  Tiolated 
his  duty  in  ii'suing  the  warrants:  but  the  county  treasurer  has  a  right  to  show 
in  defense  that  the  warrants  were  founded  on  a  demand  not  le^illy  chargeable 
against  the  county.    Connor  ▼.  Morris,  23  Cal.  447. 

§  468.  The  writ  shall  issue,  on  affidavit,  where  there  is  no 
adequate  remedy  in  the  ordinary  course  of  law. 

This  writ  shall  be  issued  in  all  cases  where  there  is  not  a 
plain,  speedy,  and  adequate  remedy,  in  the  ordinary  course 
of  law.  It  shall  be  issued  upon  affidavit,  on  the  application 
of  the  party  beneficially  interested. 

1.  A  complaint  in  mandamus,  against  the  Comptroller,  is  bad  if  it  fUls  to 
aUege  that  tnere  is  '*  mone^  not  otherwise  appropriated  by  law,"  out  of  whidi 
the  compensation  in  question  is  to  be  paid.    Beading  y.  BeU,  4  Cal.  333. 

2.  To  supersede  the  remedy  by  mandamus,  a  party  must  not  only  baTe  s 
specific  adequate  legal  remedy,  but  one  competent  to  afford  relief  upon  the 
very  subject  matter  of  hia  application.  Frefnoni  y,  Cr^ppen,  10  Cal.  211;  7  Id. 
276. 

3.  Neither  a  remedy  by  criminal  prosecation,  nor  by  action  on  the  case  for 
neglect  of  duty,  will  supersede  that  by  mandamus,  since  it  cannot  oompd  s 
specific  act  to  be  done,  and  is,  therefore,  not  equally  conyenient,  benendal, 
and  effectual.    Fremont  v.  Orij^pen,  10  Cal.  211. 

4.  An  application  for  the  wnt  of  mandate  must  bef  prosecuted  in  the  name 
of  the  real  party  in  interest,  and  if  the  name  of  the  people  is  used,  and  tfai 

Seople  haye  no  interest,  and  the  relator  alone  is  interested,  the  writ  will  be 
enied.    People  y.  Pacheco,  29  Cal.  210. 

5.  In  an  application  for  a  writ  of  mandate  to  compel  a  board  of  Buperrisan 
to  leyy  a  tax,  the  county  into  whose  treasury  the  money  intended  to  oe  raised 
by  the  tax  wiU  go,  can  be  the  relator.    People  y.  Alameaa  County,  96  CaL  641. 


529  MANDAMUS.  [§§  469-71 

§  469.  Shall  be  either  alternative  or  peremptory.  Substance  of 
ihetprit 

The  writ  shall  be  either  alternative  or  peremptory;  the 
alternative  writ  shall  state  generally^the  allegation  against 
the  party  to  whom  it  is  directed,  and  command  such  party 
immediately  after  the  receipt  of  the  writ,  or  at  some  other 
specified  time,  to  do  the  act  required  to  be  performed,  or  to 
show  cause  before  the  Court,  at  a  specified  time  and  place 
why  he  has  not  done  so.  The  peremptory  writ  shall  be  in  a 
simflar  form,  except  that  the  words  requiring  the  party  to 
show  cause  why  he  has  not  done  as  commanded  shall  be 
omitted,  and  a  return  day  shall  be  inserted. 

Bancroft's  Forms,  671^72;  Abb.  Forms,  2068-2073. 

1.  Where  notice  of  the  motion  for  a  mandamus,  and  a  copy  of  the  papers 
on  which  the  motion  is  founded,  have  been  duly  served  on  the  District  Jtidge, 
this  Court  may,  in  its  discretion,  issne  either  an  alternative,  or  a  peremptory 
vrit,  in  the  fizst  instance.    People  ▼.  Turner,  1  CaL  143. 

§  470.  If  the  application  be  without  noticCj  the  alternative  writ 
shall  issm^  otherwise  the  peremptory.    Notice  and  default. 

When  the  application  to  the  Court  is  made  without  notice 
to  the  adverse  party,  and  the  writ  be  allowed,  the  alternative 
Bhall  be  first  issued;  but  if  the  application  be  upon  due 
notice,  and  the  writ  be  allowed,  the  peremptory  may  be 
issued  in  the  first  instance.  The  notice  of  the  application, 
when  given,  shall  be  at  least  ten  days.  The  writ  shall  not  be 
granted  by  default.  The  case  shall  be  heard  by  the  Court 
whether  the  adverse  party  appear  or  not. 

Abb.  Fonns,  2067. 

§  471.  The  adverse  party  may  answer  imder  oath. 

On  the  return*  of  the  alternative,  or  the  day  on  which  the 
application  of  the  writ  is  noticed,  or  such  further  day  as  the 
Court  may  allow,  the  party  on  whom  the  writ  or  notice  shall 
have  been  served  may  show  cause  by  answer  under  oath 
made  in  the  same  manner  as  an  answer  to  a  complaint  in  a 
civil  action. 

• 

1.  In  a  proceeding  against  aboard  of  snperrisors,  in  its  corporate  capacity, 
to  procure  a  writ  of  mandate,  the  answer  of  one,  or  more  than  one,  of  uie  Sa- 
penrison  in  his  or  their  own  name  or  names,  whether  as  sapervisors  or  other- 
wise, cannot  be  regarded  as  the  answer  of  liie  board,  and,  on  motion,  wiU  be 
Btricken  firom  the  files  of  the  Court  People  v.  Sypervisors  of  San  Fran^soo, 
27  Gal.  665. 
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2.  Id  sach  case  the  answer  should  be  m  form— the  answer  ot  the  board  in  to 
aggregate  capacity.    Id. 

3.  In  such  case,  if  answer  is  filed  in  dae  form  as  the  answer  of  the  board,  the 
presumption  is  that  it  is  the  answer  of  the  board  ;  and  the  fiust  that  It  was  ewora 
to  by  one  member  of  the  board  does  not  make  it  his  answer,  nor  Is  it  ncccgsary 
that  sach  answer  should  aver  that  the  board  by  resolution  adopted  it    Id. 

4.  In  such  case,  if  two  answers  filed,  each  in  form  of  the  answer  of  the  boaid. 
the  Court  may  ascertain  which  is  the  return  of  the  nugority.    Id. 

•  5.  In  proceeding  to  procure  a  writ  of  mandate,  a  motion  of  the  relator  for 
judgment  on  the  pleadmg  is  equivalent  to  a  demurrer  to  the  answer,  on  the 
ground  that  it  does  not  state  facts  sufficient  to  constitute  a  defense  to  the  actios. 
Objections  to  the  answer,  which  are  required  to  be  taken  hj  special  demurrer, 
or  by  motion  to  strike  out.  will  be  disregarded  on  such  motion.    Id. 

6.  Where  a  writ  of  mandamus  is  asked  against  a  county  treasurer,  to  compel 
him  to  pay  a  warrant  drawn  upon  him  by  the  auditor,  the  treasurer  may  show 
in  defense  that  the  warrant  is  founded  upon  a  demand  not  legally  charfceable 
against  the  county,  and  upon  such  showing  the  writ  willbe  refused.  KeOer  r. 
jSyde,  20  Gal.  594;  Cbnnor  v.  Morris,  23  Gal.  451. 

§  472.  Jff  an  essential  question  of  fact  is  raised^  the  Qmrl 
may  order  a  jury  triaL 

If  an  answer  be  made,  which  raises  a  question  as  to  a  matter 
of  fact  essential  to  the  determination  of  the  motion,  and  affect^ 
ing  the  substantial  rights  of  the  parties,  and  upon  the  supposed 
truth  of  the  allegation  of  which  the  application  for  the  writ  is 
based,  the  Court  may,  in  its  discretion,  order  the  question  to 
be  tried  before  a  jury,  and  postpone  the  argument  until  such 
trial  can  be  had,  and  the  verdict  certified  to  the  Court.  The 
question  to  be  tried  shall  be  distinctly  stated  in  the  order  for 
trial,  and  the  county  shall  be  designated  in  which  the  same  shall 
be  had.  The  order  may  also  direct  the  jury  to  assess  any 
damages  which  the  applicant  may  have  sustained,  iu  case  thej 
find  for  him. 

1.  In  an  application  for  a  mandamus  to  compel  a  District  Judge  todgaa 
bill  of  exceptions,  which  the  relator  alleges  he  refuses  to  do,  and  where  the 
District  Judge,  in  his  answer,  avers  that  he  has  signed  a  true  bill  of  excepUoo^ 
and  that  the  one  presented  by  relator  is  not  a  true  bill,  relator  is  not  eotitled 
to  a  jury  to  try  the  issue,  under  section  four  hundred  and  seventy-two  of  die 
Practice  Act  People  ex  rel.  Galvm  v.  The  Judge  of  the  TMh  Judicial  Dktrid, 
9  Gal.  1 9. 

2.  Where  an  alternative  mandamus  was  issued  to  a  Justice  of  the  Peace  to 
compel  him  to  send  up  papers  on  appeal  to  the  Gount^  Gonrt,  to  which  he 
answered  that  his  fees  nad  not  been  paid  or  tendered  *•  prior  to  the  service  of 
the  alternate  writ:"  Held,  his  answer  is  no  defense  to  the  writ  being  made 
peremptory,  as  the  fees  may  have  been  paid  since  the  service  of  the  writ.  Peo- 
ple ex  rel,  Hamilton  v.  Harris ^  9  Gai.  571. 

3.  If  a  question  of  fact  upon  issues  joined  arises  in  a  proceeding  by  «0i- 
damus  commenced  in  the  Supreme  Gourt,  that  Gonrt  will  refer  Uie  matter  to 
a  District  Gourt  to  try  and  determine  the  special  fact  in  issue,  and  retmn  the 
fact  to  the  Supreme  Court.     Calaveras  County  v.  Brockway,  30  Gal.  323. 

§  473.  The  applicant  may  demur  to  the  answer  or  countervail 
U  by  proof. 


i 
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On  the  trial,  the  applicant  shall  not  be  precluded  by  the 
answer  of  any  valid  objection  to  its  sufficiency,  and  may  coun- 
tervail it  by  proof  either  in  direct  denial  or  by  way  of  avoid- 
ance. 

§  474.  Either  party  may  move  for  a  new  trial.  Two  verdicts 
for  ike  same  party  shall  be  conclusive. 

If  either  party  be  dissatisfied  with  the  verdict  of  the  jury, 
he  may  move  for  a  new  trial  upon  a  statement  prepared  as 
provided  in  section  one  hundred  and  ninety-five.  The  motion 
for  a  new  trial  may,  upon  reasonable  notice,*  be  brought  on 
before  the  Judge  of  the  Court  in  which  the  cause  was  triedi 
either  in  term  or  vacation.  If  a  new  trial  be  granted,  the 
jury  shall,  within  five  days  thereafter,  unless  the  parties 
agree  on  a  longer  time,  be  summoned  to  try  the  issue.  After 
a  second  verdict  in  favor  of  the  same  party,  a  new  trial  shall 
not  be  had. 

§  475.  The  Clerk  shall  transmit  the  verdict  to  the  Court  where 
the  motion  is  pending,  after  which  the  hearing  shall  be  had  on 
iHotion, 

If  no  notice  for  a  new  trial  be  given,  or  if  given,  be  denied, 
the  Clerk,  within  five  days  after  the  rendition  of  the  verdict 
or  denial  of  the  motion,  shall  transmit  to  the  Court  in  which 
the  application  for  the  writ  is  pending,  a  certified  copy  of  the 
verdict  attached  to  the  order  of  trial ;  after  which  either 
party  may  bring  on  the  argument  of  the  application,  upon 
reasonable  notice  to  the  adverse  party. 

§  476.  If  no  answer  be  made^  or  if  the  answer  raise  no  matC' 
rid  issue  of  fact^  the  hearing  shall  be  before  the  Court. 

If  no  answer  be  made,  the  case  shall  be  heard  on  the  papers 
of  the  applicant.  If  an  answer  be  made  which  does  not  raise 
a  question  such  as  is  mentioned  in  section  four  hundred  and 
seventy-two,  but  only  such  matters  as  may  be  explained  or 
avoided  by  a  reply,  the  Court  may,  in  its  discretion,  grant 
time  for  replying.  If  the  answer,  or  answer  and  reply,  raise 
only  questions  of  law,  or  put  in  issue  immaterial  statements, 
not  affecting  the  substantial  rights  of  the  parties,  the  Court 
shall  proceed  to  hear,  or  fix  a  day  for  hearing  the  argument 
of  the  case. 
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§  477.  If  (he  applicant  succeed,  he  may  have  damages^  eostSj 
and  a  peremptory  mandate. 

If  judgment  be  given  for  the  applicant,  he  shall  recover  the 
damages  which  he  shall  have  sustained,  as  found  by  the  jury, 
or  as  may  be  determined  by  the  Court,  or  referees,  upon  a 
reference  to  be  ordered,  together  with  costs ;  and  for  such 
damages  and  costs  an  execution  may  issue  ;  and  a  peremptory 
mandate  shall  also  be  awarded  without  delay. 

1.  If  the  relator,  in  prooeedings  to  pro<nire  a  writ  of  mandate,  proceeds  bj 
petition  and  notice  for  a  peremptory  writ  without  procnring  an  alternative  vri( 
the  Court  may  grant  any  relief  consistent  with  the  case  made  by  the  petition 
and  embraced  within  the  issue,  although  it  may  be  only  part  of  that  asked  in 
the  prayer  of  the  petition.  PtopU  v.  St^ferviaors  of  San  ^nmdsco^  27  GaL  665. 

§  478.  Service  of  the  writ. 

The  writ  shall  be  served  in  the  same  manner  as  a  summooB 
in  a  civil  action,  except  when  otherwise  expressly  directed  bj 
order  of  the  Court 

§  479.  PenaUyfoT  disobedience  to  the  wrii  of  mandaU. 

When  a  peremptory  mandate  has  been  issued  and  directed 
to  any  inferior  tribunal,  corporation,  board,  or  person,  if  it  ap- 
pear to  the  Court  that  any  member  of  such  tribunal,  corpora- 
tion, or  board,  or  such  person  upon  whom  the  writ  has  been 
personally  served,  has,  without  just  excuse,  refused  or  neglected 
to  obey  the  same,  the  Court  may,  upon  motion,  impose  a  fine 
not  exceeding  one  thousand  dollars.  In  case  of  persistence  in 
a  refusal  of  obedience,  the  Court  may  order  the  party  to  be 
imprisoned  for  a  period  not  exceeding  three  months,  and  may 
make  any  orders  necessary  and  proper  for  the  complete  enforoe- 
-ment  of  the  writ  If  a  fine  be  imposed  upon  a  Judge  or  officer 
who  draws  a  salary  from  the  State-  or  county,  a  certified  oopj 
of  the  order  shall  be  forwarded  to  the  Comptroller,  or  Coantj 
Treasurer,  as  the  case  may  be,  and  the  amount  thereof  may 
be  retained  from  the  salary  of  such  Judge  or  o£Bicer.  Saoh 
Judge  or  officer  for  his  willful  disobedience  shall  also  be 
deemed  guilty  of  a  misdemeanor  in  office. 

1.  The  Legifllatore  has  declared  that  an  officer  for  mOfill  diflobedienoetD 
the  mandate  of  the  Court,  shall  be  guilty  of  a  misdemeaiior  in  office,  i^ 
Caiuky  ▼.  Brooks,  16  Cal.  66. 
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TITLE    L* 

OF    OONTElfPTS    AND    THEIB    PUNISHMENT. 

Smuxoh  480.    Contempts,  what  ehall  be  deemed. 

481.  A  contempt  committed  in  the  presence  of  the  Gonrt  mAy 

be  ]>nm8hed  rammarilT;  when  not  so  oommitted,  an  am* 
daTit  or  statement  shall  be  made. 

482.  A  warrant  of  attachment  to  answer  may  issue,  or  notice  to 

show  oanse. 

483.  Bail  may  be  given  by  a  person  arrested  nnder  sach  war- 

rant. 

484.  Sheriff  shall,  apon   executing  the  warrant,  arrest  and 

detain  the  person  until  discharged. 
486.    Bail  bond,  form  and  conditioQ  o£ 

486.  Office  shall  retom  warrant  and  bail  bond,  if  any. 

487.  Hearing. 

488.  Judgment  and  penalty  if  guilty. 

489.  If  the  contempt  is  the  omission  to  perform  any  act,  the 

person  may  be  imprisoned  until  penormance. 

490.  Persons  in  contempt  may  also  be  indicted,  if  an  indictable 

offense. 

491.  If  the  party  fail  to  appear,  proceedings. 

492.  Illness   sufficient    excuse   for   non-appearance  of  party 

arrested.    Confinements  under  arresto  for  contempt. 

493.  Judgments  and  orders  in  such  cases  final.    Extent  of  pun- 

ishment. 

§  480.  Oontempty  what  shaU  be  deemed. 

The  following  acts  or  omission  shall  be  deemed  contempts : 
1st.  Disorderly,  contemptuous,  or  insolent  behaviour, 
towards  the  Judge  whilst  holding  Oourt,  or  engaged  in  his 
judicial  duties  at  chambers,  or  towards  referees  or  arbitrat- 
ors whilst  sitting  on  a  reference  or  arbitration,  tending  to 
interrupt  the  due  course  of  a  trial,  reference,  or  arbitration, 
or  other  judicial  proceeding ; 
2d.  A  breach  of  the  peace,  boisterous  conduct  or  violent 

*0TAZUTi8  or  lM2p  110. 
Jn  eui  for  the  puniMhment  of  oontempU  and  frttpaueu 

Ssonoir  1.  B?6zy  peraon  who  duOl  luve  been  or  ■haU  be  herMftcr.  dlq)owe«ed  or 
4«cted  from,  or  out  o^  any  piece,  parcel,  lot,  or  tract  of  land,  by  the  Judgment,  decree,  or 
prooeifl,  of  any  Court  of  competent  Jurisdiction,  and  irho.  not  having  legal  right  so  to  do, 
duU  reenter  Into^  or  upon,  or  take  poeaeaaion  of.  any  such  land,  or  any  part  thereof,  or 
isdaee,  or  procure,  any  pencm  not  having  legal  ri^t  ao  to  do,  or  ahall  aid  or  abet  him 
thenin,  shall  be  deemed  guilty  of  a  contempt  of  the  Court  by  which  such  Judgment  or 
decree  was  rendered,  or  from  which  such  process  issued,  and  snail  be  tried  and  punished 
tberefbr,  in  the  same  manner  and  form  as  now  provided  by  law,  in  ease  of  contempt  not 
Mmmitied  in  presence  of  the  Ooort  or  Justice  of  XbB  Peace. 

8ia  X  Upon  a  conviction  for  such  contempt,  the  Court  or  Justice  of  the  Peace  shall  imme- 
w*ly  Issue  an  aliaa  prooees,  dtreoted  to  the  proper  officer,  and  requiring  him  to  restore  the 
P«ty  entitled  to  the  possession  of  such  prcjwrty,  under  the  ori^nal  Judgment,  decree,  or 
^ooBss,  to  such  poseobiion  of  which  he  shall  have  been  dispoflseased  by  ua  wrongful  oon- 
vMt  or  set  herein  dedand  to  be  a  contempt. 
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disturbance  in  presence  of  the  Oonrt  or  its  immediate  vicin- 
ity, tending  to  interrupt  the  due  course  of  a  trial,  or  other 
judicial  proceeding ; 

3d.  Disobedience  or  resistance  to  any  lawful  writ,  order, 
rule,  or  process,  issued  by  the  Court  or  Judge,  at  chambers ; 

4th.  Disobedience  of  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  answer  as  a  witness  ; 

5th.  Rescuing  any  person  or  property  in  the  custody  of 
any  officer,  by  virtue  of  an  order  of  process  of  such  Court  or 
Judge  at  chambers. 

I.  Contempt  is  defined  by  the  statate  to  be  the  disobedience  or  lesiBtanoeof 
a  lawful  order  of  the  Court  or  Judge;  and  if  a  Coart  having  juzisdiciion 
should  issue  an  erroneous  order,  a  disobedience  of  it  is  a  contempt.  Sxpofk 
Cohen  etal,5  CaL  494. 

^  2.  Where  an  order  was  made  by  the  District  Court  of  the  eighth  judicial 
district,  whereby  A.  was  ordered  to  be  imprisoned  forty-eight  hoars  SDd 
fined  five  hundred  dollars  for  contempt  of  Court,  without  setting  forth  any 
of  the  facts  whereon  the  order  was  based :  Held,  that  a  cerHorari  would  tssoe 
to  remove  the  proceedings  for  review  into  this  Court;  and  hdd,  fuaiher,  that  a 
mandaimis  was  not  a  proper  remedy  in  such  case.    Pecpk  v.  Tii-ner,  1  Cal.  1&2. 

3.  Where  an  order  of  the  District  Court,  fining  and  imprisoning  for  ood- 
tempt,  does  not  specify  on  its  face  wherein  the  contempt  eiisted,  it  will  be 
reversed  on  certiorari.    Ex  parte  Field,  1  Cal.  187. 

4.  It  is  the  right  and  duty  of  the  Supreme  Court,  on  habeas  corpus,  ta 
review  the  decisions  of  inferior  Courts,  in  cases  of  contempt,  as  wdl  as  in 
others.    Sx  parte  Rowe,  7  Cal.  181. 

5.  A  commitment  for  contempt  for  refusing  to  obey  an  unlawful  order  of 
Court,  can  be  reviewed  and  set  aside  by  a  superior  Court.    Id. 

6.  In  suit  for  divorce  the  Court  has  power  to  order  the  husband  to  pay 
money  to  the  wife  for  her  support  during  the  litigation,  and  for  counsel  fees 
ando&ez  l^;al  expenses;  ana  such  order  may  be  enforced  bv  imprisonment 
for  contempt  in  case  of  refusal  to  pay.    Exj^arie  Perkins,  18  Cal.  60. 

7.  Where,  in  the  regular  course  of  judicial  proceedings  before  a  Court  of 
general  jurisdiction,  a  party  having  notice  of  the  proceedings  has  been  ordered 
by  the  judgment  to  pay  a  certain  sum  of  money,  and  in  default  of  obedieoce 
to  the  order  has  been  committed  for  contempt,  he  cannot,  on  application  to  tlie 
Supreme  Court  for  a  writ  of  habeas  corpus,  question  the  regularUy  of  the  fitcti; 
the  power  of  the  Court  below  to  make  the  order  is  the  onlv  question.    Id. 

8.  As  to  the  regularity  of  the  proceedings,  and  the  propriety  of  the  order,  the 
Supreme  Court  is  not  an  appellate  Court,  but  a  Court  of  original  special  jari»* 
diction,  to  discharge  the  applicant,  when  no  legal  cause  of  detention  exists.  Id. 

9.  District  Courts  have  jurisdiction  to  punish  for  contempt  persons  who  re- 
enter upon  a  tract  of  land,  after  having  been  dijtpossessed  therefrom  by  a  judg- 
ment and  process  of  a  Court  of  competent  jurisdiction.  People  v.  l>iotiie&,  29 
Cal.  632. 

10.  The  Act  of  1862,  for  the  punishment  of  contempts  committed  by  re- 
entering on  land  after  having  been  dispossessed  by  judgment  and  process  of 
a  Court,  was  designed  not  only  to  protect  the  Court  from  contempt  of  its  aa- 
thority,  but  to  give  a  party  ii^'ured  an  additional  remedy  in  the  action  for  the 
restoration  of  what  he  was  entitled  to  by  the  judgment.    Id. 

II.  Contempt,  violation  of  an  Injiinotion. — The  District  Court  alone  has 
jurisdiction  to  try  and  punish  for  a  contempt  for  the  violation  of  an  injunction 
issued  out  of  the  District  Court.  People  v.  County  Judge  of  Plaoar  Co.,  27  Cal. 
151. 

§  481.  A  contempt  committed  in  the  presence  of  the  Ontri  may 
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he  punished  summarily  ;   when  not  so  committed,  an  affidavit  or 
statement  shall  be  made. 

When  a  contempt  is  committed  in  the  immediate  view  and 
presence  of  the  Court,  or  Judge  at  Chambers,  it  may  be  pun- 
i»hed  summarily ;  for  which  an  order  shall  be  made  reciting 
the  facts  as  occurring  in  such  immediate  view  and  presence, 
adjudging  that  the  person  proceeded  against  is  thereby 
guilty  of  a  contempt,  and  that  he  be  punished  as  therein  pre- 
scribed. When  the  contempt  is  not  committed  in  the  imme- 
diate view  and  presence  of  the  Court,  or  Judge  at  Chambers, 
an  affidavit  shall  be  presented  to  the  Court  or  Judge,  of  the 
facts  constituting  the  contempt,  or  a  statement  of  the  facts 
by  the  referees  or  arbitrators. 

Abb.  Forma.  1886. 

1.  An  order  of  Coort  adjudging  a  party  guilty  of  contempt,  should  always 
show  upon  its  face  the  facts  upon  which  the  exercise  of  the  power  is  based, 
and  the  adjudication  is  made.     The  People  y.  Turner,  1  Gal.  152. 

2.  Whenever  an  order  of  the  District  Court,  fining  and  imprisoning  for  con- 
tempt, does  not  specify  on  its  face  wherein  the  contempt  consisted,  it  wiU  be 
leTened  on  certiorari.     Ex  parte  Fields  Id.  187. 

3.  Every  Court  has,  while  engaged  in  the  performance  of  its  lawful  func- 
tions, as  an  incident  to  its  judicial  character,  the  authority  to  preserve  order, 
decency  and  silence  in  ite  presence;  and  in  Buch  case  may  apprehend  and 
punish  an  offender  without  further  examination  or  proof;  but  where  the  of- 
fense is  committed  out  of  Court,  thd  party  is  entitled  to  a  notice  and  a  hear- 
ing in  his  defense.    Id, 

4.  An  attachment  wiU  not  be  issued  aorainst  a  District  Judge  for  non-com- 
pliance with  a  writ  of  mandamus,  by  which  he  was  directed  to  vacate  an  order 
expelling  the  relator  from  the  bar,  and  reinstate  him  in  his  odce  of  attorney, 
irnen  it  docs  not  appear  from  the  papers  on  which  the  motion  for  the  attach- 
ment is  founded  that  any  application  has  been  made  to  the  Court  to  vacate 
ihe  order  as  commanded  by  the  writ  of  mandamus,  and  where  it  appears 
that,  80  for  as  the  action  of  the  Judge  in  -oacation  is  concerned,  he  has  la  sub- 
stance complied  with  the  command  of  the  writ  of  mandamus:  and  in  such 
case,  it  will  not  be  deemed  a  disobedience  of  the  writ,  that  the  Court  has 
again  expelled  the  relator  for  reasons  alleged  to  have  arisen  after  the  issuing 
of  the  writ.     Id.  188. 

5.  The  district  Courts  have  jurisdiction  to  panish  for  contempts  of  their 
process,  and  to  such  writs  as  are  necessary  to  the  exercise  of  that  jurisdio- 
tioD.    Ex  parte  Cohen  etal,  5  Cal.  494. 

6.  A  party  committed  for  refusing  to  answer  questions  propounded  to  him 
fffi  a  witness,  under  an  order  that  he  stand  committed  tiU  he  answer  the  ques- 
tions, wiU  be  discharged  on  habeas  corpus,  where  it  appears  that  the  suit  has 
abated ;  there  being  no  longer  parties  or  subject  matter  before  the  Court, 
there  is  no  longer  a  cose  in  which  the  questions  can  be  asked.  Ex  parte  Botoe, 
7  Cal.  175. 

7.  It  seems  that  the  refractory  witness  might  still  be  reached  by  attachment 
for  the  contempt,  and  by  a  judgment  thereon.    Id, 

8.  A  statement  that  B.  was  committed  for  contempt  in  refusing  to  answer 
certain  questions  propounded  to  him  by  the  grand  jury,  is  not  a  compliance 
vith  the  section.    The  question  asked  should  be  set  out.    Id,  181. 

9.  A  conmiitment  for  contempt  in  refusing  to  answer  certain  questions 
propounded  to  the  witness  by  the  grand  jury,  "is  not  a  compliance  with  the 
statate,  which  requires  that  when  the  contempt  consists  in  the  omifision  to  do 
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an  act  which  it  was  in  the  power  of  the  person  to  perform,  the  act  shall  be 
specified  in  the  commitment.' '  It  does  not  appear  from  snch  commitment 
whether  the  questions  were  legal  or  not.    Id. 

10.  In  sncQ  a  case,  the  commitment  should  state  that  the  grand  jury  wexe 
inquiring  into  a  certain  question,  stating  it ;  that  the  prisoner  was  sworn  as  a 
witness,  and  certain  questions  asked  mm,  stating  them ;  that  he  refixsed  to 
answer  ;  that  the  facts  were  thereupon  presented  to  the  Court  by  the  grand 
jury,  and  the  prisoner  required  by  the  Court  to  answer,  which  being  refnsed 
by  the  prisoner,  he  was  committed  for  contempt.  And  this  rule  is  ba^ed  upon 
the  power  of  an  appellate  Court  to  review,  on  JiaJbeas  corpus,  the  proceedm^ 
of  an  inferior  in  cases  of  contempt.    Id, 

§  482.  A  voarrant  of  attachment  may  issue^  or  anotice  toshtnw 
cause. 

When  the  contempt  is  not  committed  in  the  immediate 
view  and  presence  of  the  Court  or  Judge,  a  warrant  of  at- 
tachment may  be  issued  to  bring  the  person  charged  to 
answer,  or  without  a  previous  arrest,  a  warrant  of  commit- 
ment may  upon  notice,  or  upon  an  order  to  show  cause,  be 
granted  ;  and  no  warrant  of  commitment  shall  be  issued  with- 
out such  previous  attachment  to  answer,  or  such  notice  or 
order  to  show  cause. 

§  483.  ^Bail  may  be  given  by  a  person  arrested  under  such 
warrant. 

Whenever  a  warrant  of  attachment  is  issued  pursuant 
to  this  chapter,  the  Court  or  Judge  shall  direct  by  an 
endorsement  on  such  warrant,  that  the  person  charged  may 
be  let  to  bail  for  his  appearance,  in  an  amount  to  be  specified 
in  such  endorsement. 

^  Amended  stat.  1859,  160. 

§  484.  Sheriff  shall,  upon  executing  the  warranty  arrest  wnd 
detain  the  person  until  discharged. 

Upon  executing  the  warrant  of  attachment,  the  Sheriff 
shall  keep  the  person  in  custody,  bring  him  before  the  Court 
or  Judge,  and  detain  him  until  an  order  be  made  in  the  prem« 
ises,  unless  the  person  arrested  entitle  himself  to  be  dis- 
charged, as  provided  in  the  next  section. 

§  485.  Bail  bond,  form  and  conditions  of 

When  a  direction  to  let  the  person  arrested  to  bail  is  con- 
tained in  the  warrant,  of  attachment,  or  endorsed  thereon,  he 
shall  be  discharged  from  the  arrest,  upon  executing  and  de- 
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liTering  to  the  oflScer,  at  any  time  before  the  return  day  of 
the  warrant,  a  written  undertaking,  with  two  suflScient  sure- 
ties, to  the  eflfect  that  the  person  arrested  will  appear  on  the 
retnm  of  the  warrant  and  abide  the  order  of  the  Court  or 
Judge  thereupon ;  or  they  will  pay  as  may  be  directed,  the 
snm  specified  in  the  warrant. 

§  486.  Officer  sfiaU  return  warrant  and  bail  bondy  if  any. 

The  officer  shall  return  the  warrant  of  arrest  and  under- 
takiDg,  if  any,  received  by  him  from  the  person  arrested,  by 
the  return  day  specified  therein. 

§  487.  Hearing. 

When  the  person  arrested  has  been  brought  up  or  ap- 
peared, the  Court  or  Judge  shall  proceed  to  investigate  the 
charge  and  shall  hear  any  answer  which  the  person  arrested 
may  make  to  the  same,  and  may  examine  witnesses  for  or 
against  him,  for  which  an  adjournment  may  be  had  from  time 
to  time,  if  necessary. 

§  488.  Judgment  and  penalty  if  guUty. 

Upon  the  answer  and  evidence  taken,  the  Court  or  Judge 
shall  determine  whether  the  person  proceeded  against  is 
guilty  of  the  contempt  charged,  and  if  it  be  adjudged  that  he 
is  guilty  of  the  contempt,  a  fine  may  be  imposed  on  him  not 
exceeding  five  hundred  dollars,  or  he  may  be  imprisoned  not 
exceeding  five  days,  or  both. 

§  489.  If  the  contempt  is  the  omission  to  perform  any  act^  the 
person  may  be  imprisoned  until  performance. 

When  the  contempt  consists  in  the  omission  to  perform  an 
act  which  is  yet  in  the  power  of  the  person  to  perform,  he 
may  be  imprisoned  until  he  have  performed  it,  and  in  that 
case  the  act  shall  be  specified  in  the  warrant  of  commitment* 

§  490.  Fersons  in  contempt  may  also  be  indicted^  if  an  indicia- 
He  offense. 

Persons  proceeded  against  according  to  the  provisions  of 
this  chapter,  shall  also  be  liable  to  indictment  for  the  same 
misconducts  if  it  be  an  indictable  ofiense;  but  the  Court  be- 
fore which  a  conviction  is  had  on  the  indictment,  in  passing 
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sentence,  shall  take  into  consideration  the  punishment  before 
inflicted. 

§  491.  If  a  parly  fail  to  appear^  proceedings. 

When  the  warrant  of  arrest  has  been  returned  served,  if 
the  person  arrested  do  not  appear  on  the  return  day,  the 
Court  or  Judge  may  issue  another  warrant  of  arrest,  or  may 
order  the  undertaking  to  be  prosecuted,  or  both.  If  the  un- 
dertaking be  prosecuted,  the  measure  of  damages  in  tlie  action 
shall  be  the  extent  of  the  loss  or  injury  sustained  by  the 
aggrieved  party,  by  reason  of  the  misconduct  for  which  the 
warrant  was  issued,  and  the  costs  of  the  proceeding. 

§  492.  Illness  sufficient  excuse  for  nonappearance  of  party 
arrested.     Confinement  under  arrests  for  contempt. 

Whenever,  by  the  provisions  of  this  chapter  an  officer  is 
required  to  keep  a  person  arrested  on  a  warrant  of  attach- 
ment in  custody,  and  to  bring  him  before  a  Court  or  Judge, 
the  inability  from  illness  or  other <vise  of  the  person  to  at- 
tend shall  be  a  sufficient  excuse  for  not  bringing  him  up; 
and  the  officer  shall  not  confine  a  person  arrested  upon  the 
warrant  in  a  prison  or  otherwise  restrain  him  of  personal 
liberty,  except  so  far  as  may  be  necessary  to  secure  his  per- 
sonal attendance. 

§  498.  Judgments  and  orders  in  such  cases  final.'  JExieni  of 
puishmet. 

The  judgment  and  orders  of  the  Court  or  Judge,  made  in 
cases  of  contempt,  shall  be  final  and  conclusive.  The  pun- 
ishment shall  be  by  fine  or  imprisonment,  but  no  fine  sh^U 
exceed  the  sum  of  five  hundred  dollars,  and  no  imprisonment 
shall  exceed  the  period  of  five  days,  except  as  provided  in 
section  four  hundred  and  eighty-nine. 

1.  The  judgments  and  orders  of  Courts  or  Judges  on  the  subjects  of  con- 
tempts, are  by  our  statutes  declared  to  be  final  and  conclosire.  Under  the 
writ  of  habeas  corpus^  this  Court  cannot  review  the  orders  of  another  Court  in 
such  cases.    Ex  parte  Cohen  etal.,  5  Cal.  494. 

2.  The  law  regards  the  substance  more  than  the  form,  and  where  the  pro- 
ceeding, though  in  form  a  case  of  contempt,  is  in  substanoe  a  privRte  rigfat> 
the  appellate  Court  will  compel  the  Court  below  to  issue  an  attachment  to 
punish  a  contempt.     Merced  Mining  Co.  v.  Fremont^  7  Cal.  130. 

3.  Per  BtrBNisTTT,  J.  Every  Court  empowered  to  punish  for  contempt  is  nt^ 
the  sole  and  final  Judge  in  aU  cases  of  alleged  contempt.  Ezpark  Bouit,  7 
Cal.  175. 


639  COSTS.  [§  494 


TITLE    LI. 

OP  COSTS. 

Skction  494.    Compensation  of  attorneys.    Prevailing  party  shall  be 

allowed  costs. 

495.  Plaintiff's  costs  shall  be  allowed,  of  course,  upon  judgment 

in  his  favor  in  certain  cases. 

496.  Several  actions,  brought  on  a  single  cause  of  action,  shall 

carry  costs  in  but  one. 

497.  Defendant's  costs  shall  be  allowed,  of  course,  in  certain 

cases. 

498.  Costs  in  actions  not  mentioned  in  section  four  hundred  and 

ninety-five.    Costs  not  allowed  when  recovery  is  less 
than  two  hundred  dollars. 

499.  When  the  several  defendants  are  not  united  in  interest} 

costs  may  be  reversed. 

600.  Costs  discretionary  with  the  Court  in  certain  cases. 

501.  Eepealed. 

^02.  Repealed. 

503.  Repealed. 

504.  Referee's  fees. 

505.  Continuance  ;  costs  may  be  imposed  as  a  condition  o£ 

506.  Costs  when  a.  tender  is  made  before  suit  is  brought 

507.  Costs  in  actions  by,  or  against  an  administrator,  etc. 

508.  Costs  in  a  review,  other  than  by  appeal. 

509.  Costs  paid  on  the  commencement  of  an  action. 

510.  Filing  of  an  afBdavit  to  bills  of  costs. 

511.  Interest  and  costs  shall  be  included  by  the  clerk  in  the 

judgment 

512.  Where  plaintiff  is  a  non-resident,  or  foreign  corporation, 

defendant  may  require  security  for  costs. 

513.  Justification  of  sureties  on  undertaking  for  costs. 

514.  If  such  security  be  not  given,  the  action  may  be  dismissed. 

§  494.  ^  Compensation  of  attorneys.  Prevailing  party  shall  be 
dUowed  costs. 

The  measure  and  mode  of  compensation  of  attorneys  and 
counselors  shall  be  left  to  the  agreement,  express  or  implied, 
of  the  parties ;  but  there  shall  be  allowed  to  the  prevailing 
party  in  any  action  in  the  Supreme  Court,  District  Court, 
Superior  Court  of  the  city  of  San  Francisco,  and  County 
Court,  his  costs  and  necessary  disbursements  in  the  actioui 
or  special  proceeding  in  the  nature  of  an  action. 

Amended  1853,  277;  1855,  250.     N.  Y.  Code  §  303. 

1.  QeneraUy. — ^An  attorney  has  no  lien  upon  a  judgment  recovered  by  him 
In  favor  of  his  client  for  a  quaiitu/m  meruii  compensation  for  his  services.  Such 
lien  extends  only  to  costs  given  by  statute.    Ex  parie  Kyle^  1  Gal.  331. 

2.  Before  suit  brought  tlie  plaintiff^  agreed  with  their  attorneys  that  if  the 
latter  brought  this  action  and  recovered,  they  should  have  one  third  of  the 
jodgment  and  the  costs  as  compensation.    After  judgment   and   execution 
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iBSQed,  the  pUintJK  compromlBod  viUi  dafeodant  for  less  ttun  the  mnurauat  o 
tbejadgmeat,  aad  entered  MtisftictloD  npoD  (be  record.  Bdd,  OttX  ibe  ^ftftor 
nefi  bad  no  lleo  apou  the  judRinent,  Had  ooald  not  dUtiub  the  uUahotion  «i^ 
tered  hy  the  pUlntifls.     Mm^flM  v.  DorUind,  i  C»l.  607. 

3.  Alien  orthesttomefforbiicostewoB  settled  by  tbisCoortiiKacpiHt.  Sviim 
(1  Cal.  R.  331)  RDd  ifonficld t.  Borland (2  Cat.  507),  and  not  atlowed.  JTiima  rfl 
T.  Omivay,  11  Cal.  103. 

4.  It  being  for  the  interest  of  all  parties  concerned,  that  the  compauj  stacHild 
be  legallf  dissolTed :  Bdd,  that  the  ooata  and  a  counsel  fee.  on  each  vide, 
Bbould  be  paid  ont  of  the  Amd.     Von  Sehmidt  v.  Hunlingltm,  1  Cal.  53. 

5.  A  morteage  contained  a  sUpnlaUon  for  all  the  coats  of  forecloaunt,  inel^ui— 
log  coansel  feet,  oat  exceeding  Ave  per  ceoL  of  the  amount  due.  Mdd,  thift  thio 
limitation  of  fire  per  cenC  is  intended  to  applr  to  counsel  fees  alone,  and  Ha^g 
tbe  complainant  would  be  entitled  to  recover  the  whole  of  his  costs  by  open,tJcKM 
of  tbe  Blatiil«  unil  ^TiAeptnd^it  of  any  stipulation.    Ortmfier  t.  Jfintuni  rf  "*  _ 

G  Cal.  Wi. 

6.  Wbiire  ccFits  arc  impnacd  as  Condition  for  re^penlDg  a  caw  tS\trt  tbe  mA- 
hn  arcq>tance  of  the  costs  or  the  oppoMte  party  will  no* 


jonmment  of 
be  construed 
Cal.  406. 


the  tiuprL'ma  Court,  in  entering  np  the  judgment,  addl  "^1 
,"  and  nnnexes  to  the  remittUur  a  copy  of  tbs  bill  at  Mdt  1 
ire  a  sullliiieat  awarding  of  oosts  for  the  clerk  below  to  las'   I 


'Clerk  of  tt 

eost«," 

Words  at 

ton.     jd. 

*mr^       Judgment  'a  agaloat  two,  one  only  of  whom  appeals,  sad  In 

dj's,„  jsB^ti  "'i'ti  twenty  per  cent,  damages,  Uie  damage*  with  UmoM 

*'"  'n',  ffttrt  ofllip  original  judgment,  and  the  redemptionerls  notboimd 

]     /^fii  lie  ri'ili'i'ms  ^m  a  sale  under  tbe  jndfnnent    Tlw  cini 

,.!'',>.      1  r  taese  damages  and  costs.    MeMiOm  v.  rutto, 

u^tfl  sled  on  application  to  retaz  costs  wsre  ul 


i>-»" 
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16.  If  tiie  plaintiff  in  ejectment  recoven  judgment  he  is  entitled  to  the  costs, 
altbongh  his  recovery  is  for  only  a  portion  of  the  demanded  premises,  and  the 
defendant  recoTers  judgment  for  the  residue.    Haven  y.  Dak,  30  Cal.  647. 

17.  When  a  jnd^ent  for  plaintiff  is  refused  by  the  appellate  Oourt,  and  a 
neir  trial  is  awarded,  if  pliuiitiff  recoyers  judgment  on  me  second  trial,  he  is 
entitled  to  his  costs  in  the  Court  below  incurred  on  the  first  trial.  Stoddard 
y.  T^readweU,  29  Cal.  281. 

18.  Possibly  as  the  entry  of  such  seyend  judgments  increases  the  costs,  it 
irould  be  ground  for  re-tazing  or  apportioning  them.  lAck  y.  BtoekdaJUt  18 
CaL219. 

19.  Anoyo'ance  of  costs  In  many  casos  discretionary. — ^The  allow- 
ance of  costs  rests  in  the  discretion  of  the  Court  of  original  jurisdiction. 
And  where,  on  sustaining  a  demurrer  to  a  complaint,  on  the  ground  that  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action,  the 
Court  gaye  judgment  for  the  defendant  for  full  costs,  iMUMding  a  Jury  fee, 
Edd,  no  such  abuse  of  discretion  as  to  warrant  interference  by  the  Supreme 
Court.    Harvey  y.  ChUUm,  11  Cal.  119. 

20.  The  Supreme  Court  will  only  review  the  ruling  of  an  inferior  Court  in 
the  matter  of  costs  upon  an  appeal  firom  the  judgment  in  the  case.  Votan  y. 
^     J,  20  Cal.  9a 

§  495.  ^Plaintij^s  costs  shall  be  aUawedy  of  course^  uponjudg- 
i  in  his  favor  in  certain  cases,  (1)  (2)  (3). 

Costs  shall  be  allowed  of  course  to  the  plaintiff  upon  a 
judgment  in  his  favor  iu  the  following  cases  : 
I   Ist.  In  an  action  for  the  recovery  of  real  property  ; 

2d.  In  an  action  to  recover  the  possession  of  personal  pro- 
perty, when  the  value  of  the  property  amounts  to  three  him- 
^red  dollars  or  over.  Such  value  shall  be  determined  by  the 
{ury,  Court,  or  referee,  by  whom  the  action  is  tried  ; 

3d.  In  an  action  for  the  recovery  of  money  or  damages, 
Inhere  plaintiff  recovers  three  hundred  dollars  or  over  ; 
(  4th.  In  a  special  proceeding  in  the  nature  of  an  action. 

1  Amended  1853,  277;  1865-6,  847.     See  $  255.    N.  Y.  Code,  {  304. 

1.  First  subdivisloxL — In  an  action  to  try  the  right  of  the  use  of  water, 
pnd  for  damages  for  diyerting  it,  where  the  amount  for  which  judgment  is 
ftiyen  is  leas  than  two  hundr^  doUars,  it  will  carry  costs.  Marvas  y.  BickMll^ 
.10  Cal.  217. 

i0BAZimi  err  1888,  paos  2SSt  I  l-^AfpUaMt  to  Oe  (7ii^  cmd  Cotmiy  qf  San  Frane($oo  onljr 

BaonoH  7.— The  prevailing  pvty  shftU  be  allowed  flye  per  cent,  on  the  mmoant  reooyered^ 
togBffherwl^  way  sam  Ifj  him  so  paid  in  a  catiBe  as  costs  and  disbarsements,  to  be  luolnded 
la  the  Jndgmeiit  against  the  adyerse  partr ;  prcfvUed,  said  flyeper  ceat.  shall  be  allowed  only 
in  Uti^ited  eases ;  tmd  provided  /urther,  that  said  percentage  shall  not  be  allowed  to  ezoeed 
the  SUB  of  QOie  hundred  dollars  on  ao/  one  jndgment. 

VBxAXtna  or  1889^  tajbm  I60i 

Bionoii  1.— All  oo«ts  which  haye  or  may  hereafter  aocme  in  cases  where  the  State  is  a  party 
to  any  action  in  any  of  the  Courts  of  this  State,  and  wherein  the  State,  according  to  law, 
ishahle,  Shan  be  paid  out  of  any  funds  in  the  State  tzeasury  not  otherwise  appropriated. 

(8)  BrjovTE  1887-8^  888;  Bee.  18. 

e  •  naintur  shall  reooyer  the  sum  of  fifteen  dollars,  in  addition  to  the  taxable  oosti  as 
tttoney'sfiMs ;  praotdedt  he  shall  walye  the  per  oentage  on  recovery  as  proylded  hj  lew. 
*  *  [This  sjroUes  to  suits  bfonght  to  reooyer  street  assessments  in  Ban  vranoisco  county.] 
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2.  In  an  action  of  ejectment,  where  the  plaintiif  jeooven  part  of  the  piem- 
ises  in  suit,  he  is  entitled  to  his  costs.  In  such  a  case,  the  allowance  of 
costs  is  not  discretionary  with  the  District  Judge.  Haven  y.  Dak  and  uift, 
Oct.  T.  1866. 

3.  Second  subdivision. — ^A  defendant  in  replevin  who  reooTers  judgmeni; 
tbe  jury  failing  to  find  the  value  of  the  property  to  exceed  two  hundrMi  dol- 
lars, is  nevertheless  entitled  to  his  costs,  where  the  plaintifTs  oomplaint  stutet 
its  value  at  a  sum  exceeding  that  amount,    Edgar  v.  Qray,  5  Cal.  367. 

4.  In  an  action  to  recover  possession  of  personal  ptropertj,  if  the  plaintiif 
takes  the  property  at  the  commencement  of  the  action,  and  the  defendant 
prays  a  return  of  it,  and  the  defendant  was  entiticd  to  the  propertjr  at  tbe 
commencement  of  the  action,  but  his  right  bas  seized  ana  rested  in  tbe 
plaintiff  before  trial,  the  judgment  should  leave  the  property  in  plaintiiri 
possession,  but  award  costs  to  defendant.    OVonner  v.  Blakey  29  Cal.  312. 

5.  Third  subdivision. — ^The  plaintiff  can  only  be  allowed  costs  when  he 
recovers  two  hundred  dollars  in  an  action  for  money  or  damages.  Costs  are 
incident  to  the  judgment,  and  cannot  be  given  by  the  jury  by  way  of  damages. 
8hay  v.  Tuolumne  Water  Co,,  6  CaL  286. 

6.  Costs  of  a  suit  form  no  part  of  the  matter  in  dispute,  and  an  ^ipetl 
does  not  lie  to  the  Supreme  CJourt,  where  the  amount  involved  is  less  Umi 
two  hundred  dollars,  although  the  costs  added  thereto  may  increase  it  be- 
yond that  sum.  Dwnphy  v.  Ouindont  13  Cal.  30,  overruling  Oordan  v.  Bon, 
2  Cal.  157  ;  see  Zabriskie  v.  Tbrrey,  20  Cal.  174,  and  Meeker  v.  Harris,  23  Id. 
286. 

7.  In  an  action  for  the  recovery  of  money  or  damages,  the  prevailing  partf 
is  entitled  to  his  costs,  and  the  Court  has  no  discretion  in  awarding  uiem. 
Stoddard  v.  Treadvoeil,  29  CaL  281. 

§  496.  Several  actions  hroughi  on  a  single  cause  of  action  shaU 
carry  costs  in  but  one. 

When  several  actions  are  brought  on  one  bond,  undertak- 
ing, promissory  note,  bill  of  exchange,  or  other  instrument 
in  writing,  or  in  any  other  case  for  the  same  cause  of  action, 
against  several  parties  who  might  have  been  joined  as  defen- 
dants in  the  same  action,  no  costs  shall  be  allowed  to  the 
plaintiff  in  more  than  one  of  such  actions,  which  may  be  at 
his  election,  if  the  party  proceeded  against  in  the  other  ac- 
tions were,  at  the  commencement  of  the  previous  action 
openly  within  this  State  ;  but  the  disbursements  of  the  plain- 
tiff shall  be  allowed  to  him  in  each  section  [action]. 

N.  Y.  Code,  i  304. 

1.  Where  an  action  has  been  commenced  against  several  defendants,  axid 
there  has  been  a  judgment  in  their  favor,  they  are  not  aU  entitled  to  recover 
separate  costs  to  the  amount  allowed  by  the  act,  but  can  only  recover  jointly, 
as  though  there  had  been  but  one  d«'fendant.  Rice  v.  Lton\ard  fioL^h  Cal.  61. 

2.  Possibly  as  the  entry  of  such  several  judgments  in  ejectment  inoresflei 
the  costs,  it  would  be  ground  for  retaxing  or  apportioning  them.  Xidb  v. 
Stockdale,  18  Cal.  219. 

See  po8tf  i  495. 

§  497.  DefendanCs  costs  shaU  be  allowed^  of  course^  m  certm 
cases. 
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Costs  shall  be  allowed  of  course  to  the  defendant  upon  a 
judgment  in  his  favor  in  the  actions  mentioned  in  section 
four  hundred  and  ninety -five,  and  in  a  special  proceeding  in 
the  nature  of  an  action. 

K.  Y.  Code,  $  305. 

§  498.  ^  Costs  in  actions  not  mentioned  in  section  four  hundred 
and  nmety-five ;  costs  not  oRowedy  if  recovery  is  less  than  two 
hundred  dollars. 

In  other  actions  than  those  mentioned  in  section  four  hun- 
dred and  ninety-five,  costs  may  be  allowed  or  not ;  and  if 
allowed,  may  be  apportioned  between  the  parties,  on  the 
same  or  adverse  sides,  in  the  discretion  of  the  Court ;  but 
no  costs  shall  be  allowed  in  an  action  for  the  recovery  of 
money  or  damages  when  the  plaintiff  recovers  less  than  three 
hundred  dollars,  nor  in  an  action  to  recover  the  possession  of 
personal  property,  when  the  value  of  the  property  is  less 
than  three  hundred  dollars. 

» Amended  1865-6,  847.    N.  Y.  Code,  $  306. 

1.  Costs  in  eqnity  are  always  in  the  discretion  of  the  Conrt,  and  whether 
granted  or  withheld,  are  but  as  incidents  to  and  no  part  of  the  relief  sought. 
Gray  ▼.  Dougherty  et  al.,  25  Cal.  282. 

2.  In  an  action  for  damages,  where  the  jury  fonnd  a  verdict  for  plaintiff  for 
fifty  dollars  and  costs:  Sfe/d,  that  judgment  could  not  be  entered  for 
coBts  in  favor  of  plaintiff.    Shay  v.  Taolumm  Water  Co.,  6  Cal.  286. 

3.  The  plaintiff  can  only  be  allowed  costs  when  he  recovers  two  hundred 
dollars,  in  an  action  for  money  or  damage.  Costs  are  incident  to  the  judg- 
ment, and  cannot  be  given  by  the  jury  by  way  of  damages.    Id. 

i.  The  position  of  the  appellant  is  that  the  jury,  having  found  that  the 
ditch  was  not  a  nuisance,  the  case  is  to  be  regfurded,  so  far  as  the  costs 
are  concerned,  as  a  simple  action  for  damages  for  injuries  to  the  prop- 
erty of  the  plaintiff.  If  this  position  be  correct,  no  costs  were  taxable  to 
either  party  under  the  statute,  the  damages  recovered  being  less  than  two 
hnndred  dollars.     Vatan  v.  Reese,  20  Cal.  90. 

5.  In  this,  case  suit  for  damages  to  a  mining  claim  and  for  an  injunction, 

plaintiifs  had  judgment  for  one  hundred  dollars  and  costs,  taxed  at  $ ,  a 

pei^tual  injunction  being  granted  also.  After  the  judgment  was  entered, 
plaintiffs  moved  that  costs  for  the  trial  be  aUowed.  Motion  denied,  except  as 
to  the  costs  accrued  by  reason  of  the  injunction  granted.  Held,  that  this  is  a 
case  where  the  allowance  of  costs  is  in  the  discretion  of  the  Court  below. 
&mond  V.  Cheui  etaL,17  Cal.  336. 

§  499.  When  the  several  defendants  are  not  united  in  interest^ 
costs  may  be  severed. 

When  there  are  several  defendants  in  the  actions  men- 
tioned in  section  four  hundred  and  ninety-five,  not  united  in 
interest,  and  making  separate  defenses  by  separate  answers, 
and  the  plaintiff  fails  to  recover  judgment  against  all,  the 
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Court  shall  award  costs  to  sach  of  the  defendante  as  have 
judgment  in  their  favor. 

N.  Y.  Code,  $  306. 

§  500.  Costs  discretmuiry  with  ihe  Court  in  certain  cases. 

In  the  following  cases  the   costs  of  an  appeal  shall  be  in 
the  discretion  of  the  Court : 

Ist.  When  a  new  trial  is  ordered  ; 
2d.  When  a  judgment  is  modified. 

K.  Y.  Code,  $  306. 

1.  Where  a  jadffment  was  affirmed  in  part  and  reyersed  in  jMurt,  the  respon- 
dent was  aUowed  his  costs  in  the  Ooort  oelow,  but  was  required  to  pay  the 
ooBts  of  the  appeal.    Cole  y.  Stoanston,  1  CaL  61. 

2.  The  costs  on  appeal,  or,  properly,  the  costs  in  this  Conrt,  and  the  cost 
of  making  up  the  appeal  in  the  Gonrt  below,  inclnding  the  costs  of  maJdng 
cat  the  transcript  and  the  costs  of  the  former  trial,  abide  the  eyent  of  the 
snit.    Oray  y.  Gray  and  Eaton  y.  Palmer ^  11  Gal.  341. 

3.  Where  the  judgment  below  is  reyersed  on  appeal,  and  a  new  trial  had, 
the  costs  of  the  first  trial  are  part  of  the  final  bill  of  costs.  Vtachar  y.  Webder, 
13  Gal.  58. 

4.  The  judmient  in  this  case  being  for  too  much  interest*  was  modified  hj 
the  Supreme  Gourt  in  that  particular,  and  then  permitted  to  stand  at  appel- 
lant's costs,  on  the  principle  that  where  the  hupreme  Court  modifies  tha 
judgment  below  for  an  apparent  error,  which  appellant  might  have  had  oor- 
rected  below,  on  motion,Trespondent  will  not  be  taxed  with  costs.  Cosria  y. 
Marshall,  18  Cal.  689. 

5.  Appellant  made  to  pay  costs,  although  the  judgment  is  reyersed.  iZnff 
y.  CynUSa,  18  CaL  669. 

6.  Judgment  may  be  affirmed  as  to  a  mandamua,  but^reyeraed  as  to  ooste 
McDougaU  y.  Raman,  2  Cal.  80. 

7.  Where  in  dectment  the  facts  found  by  the  Gourt  authorized  a  judgment 
for  possession,  out  not  for  damages,  the  judgment  being  for  poesessloD  and 
damages,  was  affirmed  in  the  Supreme  Court,  upon  respondent's  remittiiig 
the  d^ages  and  paying  the  costs  of  appeal.    DoU  y.  FeUar,  16  Gal.  433. 

8.  Case  where  each  fNurty  was  made  to  pay  his  own  costs  on  appeal  Brai- 
huryy,  Barnes,  19  Gal.  120. 

9.  Case  where  costs  of  motion  in  Supreme  Court  were  not  allowed.  Aooia 
y.  Naglee,  19  Cal.  127. 

10.  Case  where  appellant  paid  costs  in  Supreme  Court.  JunaennanT.  Boon, 
19  Cal.  354. 

11.  Where  a  judgment  of  the  Court  was  incorrect  in  part,  the  appeHata 
Court  ordered  the  Court  below  to  modify  its  jud^ent  aooordingly,  and 
the  appellants  recoyered  the  costs  of  their  appeal.  Welch  y.  SuBivan,  8  CaL 
612. 

12.  If  no  motion  be  made  in  the  Gourt  below  to  correct  a  clerical  error  dif- 
dosed  by  the  pleadings,  the  error  will  be  corrected  in  the  Supreme  Court  at 
appellant's  cost     T)ryon  y.  SuUon,  13  Cal.  491.  - 

13.  If  any  one  or  more  of  the  parties  desire  a  modification  of  the  judgmeot 
as  to  costs,  the  proper  application  should  haye  been  made  within  the  ten  dayi 
allowed  for  filing  a  petiuon  for  a  rehearing.    Oray  y.  Orap,  11  CaL  341. 

14.  Defendants  below  and  appellants  here,  on  the  main  question^  to  wit: 
the  injunction,  required  to  pay  costs  in  this  Court  on  both  app^ds.  Jimget- 
man  y.  Bovee,  19  Cal.  355. 

15.  Where  a  case  is  remanded  for  further  proceedings,  and  costs  awarded 
in  this  Gourt  in  general  terms,  the  oosts  on  appeal  only  are  included,  letving 
the  costs  of  the  former  trial  to  abide  the  eyent  of  the  suit.  Oray  y.  Oray,  U 
Cal.  841,  and  ez  parte  BurreU,  24  CaL  350. 

16.  See  pogt,  $  665,  as  to  execution  for  costs  on  filing  the  remittitur. 
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17.  The  pftrty  regponsible  for  erroneotiB  proceedings  after  the  rmviJti^JtMr  has 
beea  sent  ^arnxk  from  tiie  Sttpveme  Court,  must  pay  the  oosts  of  those  pro- 
oeedingB,  and  the  costs  consequent  on  a  second  appeal  caused  by  them.  Ar* 
geaa  v.  CUjfofSan  Franeiseo,  30  Gal.  468. 

17.  Wben  a  jndgment  is  reTersed  by  the  Bapveme  Oonrt,  and  the  case  re- 
manded for  further  proceedings,  and  costs  are  awarded  in  general  terms,  the 
eosts  awarded  inclnde  only  the  costs  made  Aon  the  appeal  to  the  Supreme 
Gomi,  the  costs  of  the  former  trial  abide  the  event  of  the  suit.  JSk  parte  But* 
fifl  d  02.,  24  Oal.  350. 

18.  If  lihe  printed  foansoript  in  the  Snpreme  Gonrt  is  umeoessarily  long, 
the  parly  responsible  for  this  will  be  adjudged  to  pay  the  costs  of  printing 
Uins  mmecessarily  incurred.    People  t.  Holden,  28  Gal.  129. 

§  501.  Amended  1853,  278;  repealed  1855,  250. 
§  502.  Amended  1853,  250;  repealed  1855,  250. 
§  503.  Amended  1853,  250;  repealed  1855,  250. 
§504.  Beferees' fees. 

The  fees  of  referees  shall  be  five  dollars  to  each  for  every 
day  spent  in  the  business  of  the  reference  ;  but  the  parties 
may  agree  in  writing,  upon  any  other  rate  of  compensation, 
and  thereupon  such  rate  shall  be  allowed. 

§  505.  ^OoTUintumeej  costs  may  be  imposed  as  condition  of. 

When  an  application  is  made  to  a  Oourt  or  referee  to 
postpone  a  trial,  the  payment  of  costs  occasioned  by  the 
postponement  may  be  imposed,  in  the  discretion  of  the  Court 
or  referee,  as  a  condition  of  granting  the  same. 

^  Amended  185$,  261. 

§  506.  Costs  when  a  tender  is  made  btfore  suit  brought. 

When  in  an  action  for  the  recovery  of  money  only,  the  de- 
fendant alleges  in  his  answer  that  before  the  commencement 
of  the  action  he  tendered  to  the  plaintiff  the  full  amount  to 
which  he  was  entitled,  and  thereupon  deposits  in  Oourt  for 
the  plaintiff  the  amount  so  tendered,  and  the  allegation  be 
found  to  be  true,  the  plaintiff  shall  not  recover  costs,  but 
shall  pay  costs  to  the  defendant. 

1.  A  tender  does  not  extinflniah  or  satisfy  the  obligation,  and  an  offer  to  com- 
ply with  the  commands  of  a  judgment  does  not  amount  to  a  satisfaction 
ihere6f.    BeddingUm  t.  Ghaae,  Jan.  T.  1868. 

2.  Where  a  tender  is  made  of  the  fnll  amount  due  before  suit  is  brought^ 
And  the  tender  is  kept  good  and  brought  into  Court,  the  Judgment  should  be 
for  plaintiff  for  the  amount  tendered,  and  for  defendant  iat  his  costs.  Curiae 
T.  i6adie  e(  of.,  25  Oal.  602. 

§  507.  Costs  in  action  by  or  against  m  adminisirator,  etc. 
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In  an  action  prosecuted  or  defended  by  an  execatori  admin- 
istrator, trustee,  of  express  trust,  or  a  person  expressly  au- 
thorized by  statute,  costs  may  be  recovered  as  in  action  by 
and  against  a  person  prosecuting  or  defending  in  his  own 
right;  but  such  costs  shall,  by  the  judgment,  be  made  charge- 
able only  upon  the  estate,  fund,  or  party  represented,  unless 
the  Court  shall  direct  the  same  to  be  paid  by  the  plaintiff  or 
defendant,  personally,  for  mismanagement  or  bad  faith  in  the 
action  or  defense. 

N.  Y.  Code,  $  317, 

1.  Execntors  and  admioistaratoTS  are  individnaUv  responsible  for  costs  n- 
ooTered  against  them  in  every  case;  bat  they  shall  be  aUowed  them  in  thor 
administration  acoonnts,  except  when  it  appears  that  the  action  has  been 
prosecuted  or  resisted  withont  just  cause.    Miooat  y.  Graham^  6  CaL  169. 

§  508.  Costs  in  a  review  other  than  by  ajypeal. 

When  the  decision  of  a  Court  of  inferior  jurisdiction  in  a 
special  proceeding  is  brought  before  a  Court  of  higher  juris- 
diction for  a  review  in  any  other  way  than  by  appeal,  the 
same  costs  shall  be  allowed  as  in  cases  on  appeal,  and  may  be 
collected  by  execution,  or  in  such  manner  as  the  Court  may 
direct,  according  to  the  nature  of  the  case. 

§  509.  *  Costs  pcM  on  the  commencement  of  cm  action. 

On  the  commencement  of  an  action,  the  plaintiff,  and 
on  the  filing  of  notice  of  appeal  from  final  judgment 
the  appellant,  shall  pay  to  the  Clerk  three  dollars,  to  be  ap- 
plied to  the  payment  of  the  salary  of  the  Judge  of  the  Court 
in  which  the  payment  is  made.  Each  Clerk  shall  keep  a 
true  and  accurate  account  of  all  moneys  so  received,  and 
shall  pay  over  the  same  at  the  end  of  each  month  to  the 
Judge  of  such  Court,  taking  duplicate  receipts  for  each  pay- 
ment, one  of  which  shall  be  filed  by  the  said  Clerk  in  his 
office.  On  the  first  day  of  each  month,  the  said  Clerk  shall  de. 
liver  to  the  Auditor  of  the  county  an  account  of  all  samB 
received,  specifying  the  cases  in  which  received,  and  of  all 
sums  paid  out.  At  the  same  time,  a  like  account  shall  be 
made  out  and  forwarded  by  such  Clerk  to  the  Controller  of 
State  of  the  sums  paid  into  the  District  Court,  and  of  the 
sums  paid  out,  with  the  other  receipts  of  said  Judge  therefor. 
It  shall  be  the  duty  of  the  District  Attorney,  at  the  oom- 
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mencement  of  each  month,  to  examine  the  books  of  said 
Clerk,  and  if  found  correct,  in  the  amount  paid  to  the  Dis- 
trict Judge,  he  shall  make  and  execute  a  certificate  to  such 
Oontroller  to  that  effect ;  and  if  said  books  shall  be  found 
correct  in  the  amount  paid  to  the  County  Judge,  the  said 
District  Attorney  shall  in  like  manner  make  and  execute  a 
certificate  to  the  County  Auditor  to  that  effect.  In  paying 
the  salary  of  any  District  Judge,  the  Controller  shall  deduct 
the  amount  paid  to  such  Judge,  as  shown  by  his  receipt ; 
and  in  like  manner  the  County  Auditor,  in  paying  the  salary 
of  any  County  Judge,  shall  deduct  the  amount  to  such  Judge 
as  shown  by  his  receipt, 

^Amended  1862,  88;  1863,  496. 

§  510.  FQiag  of,  and  affidavit  to,  KU  of  costs. 

The  party  in  whose  favor  judgment  is  rendered,  and 
who  claims  his  costs,  shall  deliver  to  the  Clerk  of  the 
Court,  within  two  days  after  the  verdict  or  decision  of  the 
Court,  a  memorandum  of  the  items  of  his  costs  and  necessary 
disbursements  in  the  action  of  proceeding;  which  memo- 
randum shall  be  verified  by  the  oath  of  the  party,  or  his 
attorney,  stating  that  the  items  are  correct,  and  that  the  dis. 
bursements  have  been  necessarily  incurred  in  the  action  or 
proceeding. 

^Amended  1865,  251. 

1.  yfhiexe  costs  on  appeal  to  the  SnpTeme  Court  are  not  entered  on  the 
jQd^ent  docket  in  the  Conrt  below,  thej  do  not  become  a  lien  on  property 
until  the  levy  of  an  execution.    Chapin  y.  Broder,  16  Gal.  403. 

2.  The  New  York  cases  do  not  apply,  becanse  there,  costs  are  taxed  bj 
the  clerk,  on  notice  to  the  adverse  party;  bat  no  time  is  fixed  within  which 
the  notice  mnst  be  given,  and  the  costs  are  not  waived  by  failure  to  give  it. 
Id, 

X  Under  the  Practice  Act,  as  it  stood  in  1854,  a  ^arty  who  failed  to  file 
with  the  clerk  a  memorandum  of  costs  within  the  time  limited,  waived  his 
light  to  costs,  whether  they  were  clerk's  and  sheriffs  fees  or  other  costs.    Id, 

4.  If  the  clerk's  and  sheriff's  fees  were  inserted  in  the  judgment,  when 
not  80  claimed,  the  judgment  is  so  far  a  nullity,  and  may  be  attacked  coUat- 
flwlly.    Id, 

5.  Sedaon  five  hundred  and  ten  of  the  code,  which  provides  that  the  parbr 
vho  obtains  a  judcment  shall,  within  ten  days  after  the  verdict  or  judgment, 
file  with  the  clerk  nis  biU  of  costs,  does  not  apply  to  costs  on  appeal  to  the 
Snnreme  Court.    Oray  v.  Oravy  11  Gal.  341. 

0.  Where  the  origixial  bill  of  costs  is  filed  within  the  time  prescribed  by  the 
adt,  an  amendment  allowed  after  the  time  relates  back  to  the  time  of 

filing  the  original  of  which  it  forms  merely  a  part.    Bumham  v.  Says,  3  Gal. 
116. 

7.  The  affidavit  by  the  attorney  of  the  party  aooompanying  the  biU  of  costs  is 
good  under  the  statute.    Id, 
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8.  If  the  brigihal  affidayit  was  a  nullity,  Hie  defendaat  Mionld  have  takni 
proper  steps  to  set  it  aside,  or  have  appealed  from  tbe  judgment,  on  II10 
ground  that  the  costs  had  been  wairedby  operation  of  the  statute.    Id, 

9.  For  amendment  or  retaxation  of  costs,  see  Id. 

10.  A  memorandum  of  the  costs  of  filing  notice  and  undertaking  on  apped, 
and  preparing  the  transcript  for  the  Supreme  Courts  should  be  filed  uAa 
office  of  tbe  clerk  of  the  Court  below  at  the  time  of  filing  the  remittitur  Uiere, 
or  within  the  time  hereafter  prescribed  bj  the  statute  in  other  cases.  JSc  pofU 
BurriU Hal,,  24  Gal.  350. 

11.  If  the  Court  adds  to  the  judgment  the  costs  of  the  prevailing  partj  after 
tbe  time  for  filing  the  same  has  expired^  and  after  an  appeal  has  been  perfeeted 
the  erfor  6an  ovSj  be  corrected  by  an  appeal  from  the  order.  Jcnea  v.  Fnd, 
28  Cal.  245. 

12.  A  failure  by  the  opposing  party  to  file  his  cost  bill,  or  to  gire  ootlee 
under  a  rule  of  Court  allowing  five  days  after  notice  for  payment  of  the  costi, 
would  not  operate  to  tnake  the  vacation  of  tbe  judgment  alMolnte.  Qf^gor§  t. 
jEToynes.  21  Gal.  443. 

13.  If  items  are  included  in  the  bill  of  costs  whidh  are  not  ptoperly  taxable, 
it  affords  no  just  ground  for  refusing  to  issue  an  execution  or  recalUag  one, 
but  the  remedy  is  by  motion  to  re-tax.    Mteker  v.  JETorris,  23  Cal.  385. 

§  511.  ^Interest  and  tosis  shcdl  be  included  by  the  CUrk  in  tk 
judgment 

The  Clerk  shall  include  in  the  jadgment  entered  up  bj 
him,  any  interest  on  the  verdict,  or  decision  of  the  Court, 
from  the  time  it  was  rendered,  or  made,  and  the  costs,  if  the 
same  have  been  taxed,  or  ascertained ;  and  he  shall,  within 
two  days  after  the  same  shall  be  taxed,  or  ascertained,  if  not 
included  in  the  judgment,  insert  the  same  in  a  blank,  left  in 
the  judgment  for  that  purpose,  and  shall  make  a  similar  in- 
sertion of  the  costs  in  the  copies  and  docket  of  the  judgment 

lAmended,  1861,  494.    N.  Y.  Code,  $  310. 

1.  After  a  judgment  is  entered  and  the  record  completed,  the  olerk  hs«  do 
power  to  fiU  up  the  blank  left  for  costs.  His  authority  terminates  with  tie 
entry  of  Ihe  judgment,  and  the  Gonrt  alone,  on  motion  to  amend,  fs  compe- 
tent to  relieve  where  costs  are  omitted.    Ghapin  v.  Broder,  16  Cal.  408. 

2.  The  interest  due  forms  a  part  of  the  amount  in  dispute,  and  where  tke 
principal  sum  for  which  judgment  is  recovered  is  less  tihan  two  hnndnd  del- 
hurs,  if  the  interest  added  sweUs  tbe  judgment  to  more  than  two  hundred  dd- 
lars,  the  Supreme  Court  has  jnstidcation.    Skiltman  v.  Ltu^iman.  23  Cal.  199. 

3.  Without  any  express  contract  in  writing,  made  by  the  testator,  provid- 
ing for  a  higher  rate  of  interest  than  ten  per  cent,  per  annum,  the  exeootofes 
have  no  authority  to  consent  to  the  entry  of  a  judgment  bearing  a  greater  nta 
of  interest  than  ten  per  cent,  per  annum;  and  If  they  do  so,  they  flhould  be 
charged  with  the  excess  of  interest  in  their  final  account.  Matter  of  tMe  af 
Isaacs,  30  Cal.  105. 

4.  A  judgment  can  properly  bear  interest  only  firom  the  time  it  Is  pfo- 
nounced.  interest  due,  on  demand,  on  which  the  action  is  bron^g^  sbovld 
be  included  in  the  judgment  when  enteted.  Bipend  v.  X.  end  L.  F.  and  L 
Ins,  0)..  30  Cal.  78. 

5.  Where  a  judgment  is  reversed  by  the  Supreme  Court,  and  tbe  dMe 
remanded  for  further  proceedings,  and  costs  are  awarded  in  general  terms, 
the  costs  awarded  include  only  the  costs  made  on  the  appeal  to  the  Supran^ 
Court.  The  costs  of  the  former  trial  abide  the  event  of  the  suit.  Jfe  JM^* 
Bwrm  a  (d.,  24  Cal.  860. 
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6.  The  derk  of  the  Cotirt  bdowcaa  iwae  An  ezeeation.  if  reqnireiil  by  the 
preTaiHiig  party,  for  the  costs  inclnded  in  the  memorandum  and  the  costs  of 
he  clerk  of  the  Supreme  Court,  as  certified  by  bim  or  the  remittitur.    Id, 

7.  OootB  are  included  in  and  conatitnte  a  part  of  the  jndgmenL  and  hence. 
tibioixgh  ascertained  and  adjudged  by  the  Court  after  an  entry  of  the  judgment 
br  the  clerk  may  have  been  made,  yet  the  law  considers  such  action  of  the 
dovrt  as  haTing  preceded  the  final  judgment.    La$hy  t.  Davis,  Oct.  T.  1867. 

§  512.  Wliere  plaintiff  is  a  non-residenty  or  foreign  corpora- 
tfon,  defendant  may  require  security  for  costs. 

When  the  plaintiff  in  an  action  resides  out  of  the  State,  or 
is  a  foreign  corporation,  security  for  the  costs  and  charges 
-which  may  be  awarded  against  such  plaintiff  may  be  required 
by  the  defendant.  When  required,  all  proceedings  in  the 
action  shall  be  stayed  until  an  undertaking,  executed  by  two 
or  more  persons,  be  filed  with  the  Clerk,  to  the  effect  that 
they  will  pay  such  costs  and  charges  as  may  be  awarded 
agayist  the  plaintiff  by  judgment,  or  in  the  progress  of  the 
action,  not  exceeding  the  sum  of  three  hundred  dollars.  A 
new  or  au  additional  undertaking  may  be  ordered  by  the  Court 
or  Judge  upon  proof  that  the  original  undertaking  is  insuffi- 
cient security,  and  proceedings  in  the  action  stayed  until 
such  new  or  additional  undertaking  be  executed  and  filed. 

K.  Y.  Code,  i  303. 

L  Where  defendant,  Decembev  19th,  nnder  sections  fire  hundred  and 
twelve  and  five  hundred  and  fourteen  of  the  Practice  Act^  served  on  plaintifl^ 
a  non-resident,  notice  to  pve  security  for  costs,  the  notice  not  being  accompa- 
nied with  an  order  staying  proceedHngs,  and  on  the  next  day  judgment  was 
rendered  for  defendant,  and  plaintiff  appealed  to  the  Supreme  Court:  Held, 
on  motion  to  dismiss  the  appeal,  that,  after  judgment,  it  was  too  late  to  move 
to  dismiss  the  action;  that  the  undertaking  on  appeal  is  sn£ELoient  security  for 
costs  subsequently  ineuned,  and  that  the  motion  must  be  denied.  Comstock 
▼.  CktMM,  19  Cal.  77. 

§  513.  Justification  of  sureties  on  undertaking  for  costs. 

Each  of  the  sureties  on  the  undertaking  mentioned  in  the 
last  section  shall  annex  to  the  same  an  affidavit  that  he  is  a 
reudent  and  householder  or  freeholder  within  the  county, 
and  is  worth  double  the  amount  specified  in  the  undertaking, 
over  and  above  all  his  just  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution. 

§  514.  if  such  security  be  not  given,  the  action  may  be  dis- 
missed. 
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After  the  lapse  of  thirty  days  from  the  service  of  notice 
that  security  is  required,  or  of  an  order  for  new  or  additional 
security,  upon  proof  thereof,  and  that  no  undertaking  as  re- 
quired has  been  filed,  the  Court  or  Judge  may  order  the 
action  to  be  dismissed. 


TITLE    LII. 

OF  MOTIONS,    OBDEBS,  NOTICES,  SERYIOE    OF    PAPERS,   AND  MIS- 

CELLANEOUS     PBOTISIONS. 

SsoxiON  515.  Order  and  motion,  defined.  • 

616.  Motions,  where  to  be  made. 

517.  Notice  of  motion,  at  what  time  to  be  given. 

518.  Transfer  of  motions,  and  orders  to  show  cause. 

519.  ProYisions  of  this  titie  not  applicable  to  original  or  finAl 

process. 

520.  Service  of  notice  of  motion,  when  personal  or  otherwise. 

521.  Service  may  be  made  by  mail  when  the  persons  reside  is 

different  places. 

522.  Manner  of  service  by  mail. 

523.  Appearance.    Notices  alter  appearance. 

524.  Service  on  non-residents.   Where  a  party  has  an  attom^i 

service  shall  be  on  snch  attorney. 

525.  Saccessive  actions  on  the  same  contract,  etc. 

526.  Consolidation  of  several  actions  into  one. 

527.  Adverse  claims,  actions  may  be  brought  to  determine. 

528.  The  Clerk  shall  keep  a  register  of  actions. 

529.  Two  or  three  referees,  etc.,  may  do  any  act. 

590.    Computation  of  time  in  tiiis  act.    The  time  within  wbich 
any  act  is  to  be  done  may  be  extended. 

531.  Papers  without  titie  of  the  action,  or  with  defective  title, 

may  be  valid. 

532.  Limitation  of  actions  which  have  arisen  in  another  Stikia. 

§  515.  Order  and  motion^  defined. 

Every  direction  of  a  Court  or  Judge  made  or  entered  in 
writing,  and  not  included  in  a  judgment,  is  denominated  an 
order.    An  application  for  an  order  is  a  motion. 

N.  Y.  Code,  i  400. 

1.  An  application  for  an  order  is  a  motion.    Jenkins  v.  Frink,  27  CaL  3911 

2.  When  the  statute  speaks  of  notice  of  a  motion,  it  means  written  notion 
or  notice  in  open  Court,  of  which  a  minute  is  made  by  the  derk.  BoHand  v. 
ThamUm,  12  Cal.  440. 

3.  Against  a  motion  there  seems  to  be  no  statute  of  limitations,  and  it  may 
be  made  when  there  is  no  unreasonable  delay.  Reunolda  v.  HarrU,  14  Oal.  668. 

4.  Where  a  party  in  his  notice  of  motion,  served  on  tiie  adverse  party,  aakf 
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for  a  roedfic  reliei^  or  for  Buch  other  or  farther  order  as  may  be  jnst,  the  Court 
may  afford  any  relief  compatible  with  the  liaots  of  the  caae  presented.  The 
I*eipU  t.  Tvmer,  1  GaL  152. 

§  516.  MoiionSj  where  to  be  made. 

Motions  shall  be  made  in  the  county  in  which  the  action  is 
brought,  or  in  an  adjoining  county  in  the  same  district. 

N.  Y.  Code,  $  401. 

1.  If  the  Judge  who  tried  a  cause  gfiies  to  a  conn^  in  his  district  not  adjoin- 
in^  the  one  in  which  the  case  was  tried,  to  hold  Court,  before  the  time  for 
filing  amendments  to  the  statement  on  motion  for  a  new  trial  has  expired,  the 
moving  party  prosecutes  the  motion  with  due  diligence,  if  he  brings  the  same 
to  a  hearing  wnen  the  Judge  returns  or  first  holds  Court  in  a  coun^  adjoining 
the  one  in  which  the  case  was  tried.  Warden  v.  Mendocino  County,  32  Cal.  655. 

§  517.  Notice  of  moUoriy  at  what  time  to  he  given. 

When  a  written  notice  of  a  motion  is  necessary,  it  shall  be 
given,  if  the  Court  be  held  in  the  same  district  with  both 
parties  five  days  before  the  time  appointed  for  the  hearing ; 
otherwise  ten  days,  but  the  Oourt,  or  Judge,  or  County  Judge 
may  prescribe  a  shorter  time. 

N.  Y.  Code,  $  402.    Amended  1S68,  278. 

1.  The  Court  has  it  always  in  its  power,  in  the  exercise  of  a  proper  discre- 
tion, to  extend  the  time  fixed  by  law  for  filing  papers  in  a  cause.  Wood  t. 
i^or&es,  5  Id,  62. 

2.  If  there  is  any  ambiguity  in  the  terms  of  a  notice,  rendering  its  meaning 
doubtfol,  the  construction  must  be  most  strongly  against  the  party  giving  the 
notice.    Catpen/ier  y.  TAtirston,  30  Cal.  12a 

3.  Notice  of  an  application  by  plaintiff  for  an  injunction  must  be  given  for 
the  length  of  time  presented  by  section  five  hundred  and  seyenteen  of  tiie 
Practice  Act.  If  given  for  a  shorter  time,  and  defendant  does  not  appear,  he 
may  treat  an  injunction  thus  obtained  as  granted  without  notice,  and  move  to 
dissolve  the  same  under  section  one  hun&d  and  eighteen.  Johnson  v.  Wide 
Wed  Mimng  Co,,  22  CaL  479. 

§  618.  Transfer  of  motioifiSy  and  orders  to  show  cause. 

When  a  notice  of  motion  is  given,  or  an  order  to  show  cause 
ii  made  returnable  before  a  Judge  out  of  Court,  and  at  the 
time  fixed  for  the  motion,  or  on  the  return  day  of  the  order, 
the  Judge  is  unable  to  hear  the  parties,  the  matter  may  be 
transferred  by  his  order  to  some  other  Judge,  before  whom  it 
might  originally  have  been  brought. 

N.  T.  Code,  {  404. 

§  519.  Provisions  of  this  title  not  applicable  to  original  orfna 
process. 

Written  notices  and  other  papers,  when  required  to  be 
served  on  the  party  or  attorney,  shall  be  served  in  the  man- 
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ner  prescribed  in  the  next  three  sections,  when  not  otherwise 
provided ;  but  nothing  in  this  title  shall  be  applicable  to 
original  or  final  process,  or  any  proceedings  to  bring  a  party 
into  contempt. 

§  520.  Service  of  notice  of  motion^  when  per9onal  or  alktrwiat. 

The  service  may  be  personal,  by  delivery  to  the  party  or 
attorney,  on  whom  the  service  is  required  to  be  made,  or  it 
may  be  as  follows  : 

1st.  If  upon  an  attorney,  it  may  be  made  during  his  ab- 
sence from  his  office,  by  leaving  the  notice  or  other  papers 
with  his  Clerk  therein,  or  with  a  person  having  charge  there* 
of ;  or  when  there  is  no  person  in  the  office,  by  leaving  them, 
between  the  hours  of  eight  in  the  morning  and  six  in  the 
afternoon,  in  a  conspicuous  place  in  the  office  \  or  if  it  be  not 
open,  so  as  to  admit  of  such  service,  then  by  leaving  them  at 
the  attorney's  residence,  with  some  person  of  suitable  age 
and  discretion;  and  if  his  residence  be  not  known,  then  by 
putting  the  same,  inclosed  in  an  envelope,  into  the  post  office, 
directed  to  such  attorney  ; 

2d.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice 
or  other  paper  at  his  residence  between  the  hours  of  eight 
in  the  morning  and  six  in  the  evening,  with  some  person  of 
suitable  age  and  discretion ;  and  if  his  residence  be  not 
known,  by  putting  the  same,  enclosed  in  an  envelope,  into  the 
post  office,  directed  to  such  party. 

K.  Y.  Code,  $  409. 

1.  Where  a  parly  changes  his  attorney  in  an  action,  and  there  la  no  legnltf 
anbatittiiion  of  attorneys  as  pointed  oat  by  statute,  notices  may  be  serred  on 
the  attorney  of  record.    Gniatd  y.  Whdt^  6  Cal.  56. 

2.  An  acknowledgment  of  seryice  endorsed  on  a  notice  of  appeal,  ts  fot 
lows :  "  Dae  seryiee  of  a  copy  of  the  witldn  notice  is  hereby  accepted  to  hiT8 
been  made  this  twentieth  day  of  Febmary,  1863,'^  is  no  waiyer  of  an  olqectioa 
that  seryice  upon  the  day  mentioned  is  too  late.    Tbwdy  y.  EUU,  22  Cal.  650. 

8.  A  statement  on  the  back  of  a  notice  of  the  motion  for  a  new  trial,  sigael 
by  the  attorney  of  the  moying  party,  stating  that  the  notice  was  served  at  • 
certain  time,  is  not  evidence  of  such  seryice.    CtUderwood  y.  JBrooka,  28  CaL  151 

4.  If  the  record  does  not  show  that  the  party  resisting  an  applicatiop  for  aeir 
trial  proposed  any  amendments  to  the  statem^^nt,  or  participated  In  its  settle- 
ment, it  will  be  presumed  that  he  waived  service  of  notice.    Id. 

5.  An  affldavit  of  service  of  a  notice  of  appeal  on  Uie  respondent's  attonieft 
if  it  does  not  show  a  personal  service,  must  state  that  the  notice  was  left  in  Itt 
office,  with  his  clerk,  or  with  a  person  haying  charge  thereof,  or  that  no  perMB 
was  in  the  office,  and  that  the  notice  was  left  there  in  a  com^caooB  piece,  be- 
tween the  hoars  of  eight  in  the  morning  and  six  in  the  i^moon.  DottJ.  BmUk, 
92  Cal.  475. 
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§  521.  Service  may  be  made  by  mail  when  persons  reside  m 
d^ereni  places. 

Service  by  mail  may  be  made,  where  the  person  making 
the  service,  and  the  person  on  whom  it  is  to  be  made,  residQ 
in  different  places,  between  which  there  is  a  regular  comma* 
nication  by  mail. 

N.  T.  Ck>de,  §  410. 

1.  A  party  relying  upon  a  aervice  of  a  notice  by  mai!,  must  show  a  striet  com- 

Cce  with  the  proyimons  of  the  statute  in  making  senrioe.    JPecpfe  r.  iUomadd 
jAk9  Co.,  80  Cal.  182. 

2.  An  affidavit  of  service  of  a  notice  of  appeal  by  mail,  mnet  state  that  there 
is  a  regular  eommnnieation  by  mail  between  the  place  of  residence  of  the  per* 
son  manng  the  servioe  and  the  residence  of  the  person  upon  whom  it  Is  to  be 
Benred.    & 

3.  An  afflldavit  of  service  of  notice  of  appeal  by  mail,  nnder  section  five  bun* 
dred  and  twenty-one  of  the  Practice  Act,  must  show  that  the  person  making  l^e 
ssnice  resides  in  a  different  place  from  the  penon  upon  whom  the  service  is 
made.    JUbore  ▼.  Messe,  April  T.  1868. 

§  522.  Manner  of  service  by  maU. 

In  case  of  service  by  mail,  the  notice,  or  other  paper,  shall 
be  deposited  in  the  post-office,  addressed  to  the  person  on 
whom  it  is  to  be  served,  at  his  place  of  residence,  and  the 
postage  paid.  And  in  such  case,  the  time  of  service  shall  be 
increased  one  day  for  every  twenty-five  miles  distance,  be- 
tween the  place  of  deposit  and  the  place  of  address  ;  pro- 
vided, that  service  in  any  case  shall  be  deemed  complete  at 
the  end  of  ninety  days  from  the  date  of  its  deposit  in  the 
post-office. 

^Amended  1861,  407. 

1.  When  a  legal  notice  is  served  by  mail  the  distance  whioh  it  travels  is  a 
question  of  fact  to  be  determined  by  proof.     IMy  t.  KagteSf  23  Cal.  162. 

i  528.  Appearance.    Notices  after  appearance. 

A  defendant  shall  be  deemed  to  appear  in  an  action  when 
he  answers,  demurs,  or  gives  the  plaintiff  a  written  notice 
of  his  appearance,  or  when  an  attorney  gives  notice  of 
appearance  for  him.  After  appearance,  a  defendant  or  his 
attorney  shall  be  entitled  to  notice  of  all  subsequent  proceed*- 
ings  of  which  notice  is  required  to  be  given.  But  where  a 
defendfmt  has  not  appeared,  service  of  notioe  or  papers  need 
not  be  made  upon  him,  unless  he  be  imprisoned  for  want  of 
bail. 

H.  Y,  Gode»  i  411,  35,  51;  Abb.  Fonas  143, 146.    Bee  agrUe  28,  33. 
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1.  Where  the  record  shows,  in  general  terms,  the  api>earanoe  of  parties,  the 
appearance  will  be  confined  to  these  parties  served  with  proceBS.  Ckesier  t. 
MiBT,  13  Cal.  558. 

2.  The  object  of  a  summons  is  to  bring  the  party  into  Court.  If  that  ob- 
ject be  obtained  by  the  appearance  and  pleading  of  the  party,  he  cannot  com- 
plain.   SmUhY.  CurHs,  7  GaL  564. 

3.  When  a  defendant  appears  for  the  purpose  of  taking  advanta^of  iiregii- 
lar  summons  by  a  motion  to  dismiss,  it  does  not  amount  to  a  waiver  of  nil 
rights  so  as  to  cure  the  defect.    IMdeskeimer  v.  Broton,  8  OaL  388. 

4.  Nor  does  he  waive  his  rights  by  answering  after  moving  to  dinmisB,  aod 
motion  overruled.    Id. 

6.  Where  the  Court  makes  an  order  requiring  plaintiff  to  appear  at  a  eo- 
tain  time,  and  show  cause  why  a  judgment  in  his  favor  shonld  not  be  tek 
aside,  and  it  does  not  appear  that  a  copy  of  the  order  was  served  on  plaintiff 
or  his  attorney,  or  that  any  notice  was  given  of  the  time  at  which  the  matter 
was  to  be  heard,  it  is  error  for  the  Court  to  set  aside  the  judgment,  and  iti 
order  to  that  effect  will  be  reversed  on  appeal.   VaUefo  v.  Green,  16  Cai.  IfiO, 

6.  When  a  motion  is  made  to  dismiss  upon  an  irre^lar  appearance,  and  it 
overruled,  and  defendant  answers,  it  is  not  to  be  considered  as  sneh  an  ap- 
pearance as  waives  the  irregularity.  Detdes^^etmer  v.  Brown,  8  CaL  339;  Qrif 
Y.  Bonoes,  8  Cal.  569. 

7.  A  defendant  cannot  appear  in  an  action  so  as  to  give  the  Court  juiisdie- 
tion  of  his  person,  except  by  answering,  demurring  or  giving  plaintiff  writtes 
notice  that  he  appears,  and  the  service  of  the  notice  of  appearance  must 
antedate  or  be  contemporaneous  with  the  service  of  all  other  notices  and  pftper& 
Steinback  v.  Xeeae,  27  Cal.  297. 

8.  The  proceedings  in  this  case  having  been  transferred  to  a  magiatnie  vho 
had  juris(&ction  by  consent  of  parties,  the  appearance  of  defendant,  and  his 
consent  filing  the  time  of  trial,  were  a  waiver  of  his  rij^t  to  be  brought  ia  by 
complaint  and  summons.    Oronise  v.  GarghiU,  4  Cal.  iS). 

9.  An  appearance  entered  by  an  attorney,  whether  authorized  or  noi  is  • 
good  and  sufficient  appearance  to  bind  the  party,  except  in  those  cases  whsre 
iVaud  has  been  used,  or  it  is  shown  that  the  attorney  is  unable  to  respond  ia 
damages.    Suydam  d  aX.  v.  Pt(cW  6<  ol.,  4  Cal.  280. 

10.  A  notice  given  by  an  attorney  to  plaintiff's  attorney  that  defendant  wiH 
move,  before  a  Court  commissioner,  that  an  attachment  issued  in  the  case  be 
dissolved,  does  not  constitute  an  appearance  in  the  action.  Q^idden  v.  Paekard^ 
28  Cal.  649. 

11.  Attorney  is  pieeumed  to  have  aut3ioaity.->^The  anOiority  of  u 

attomey-at-law  to  appear  for  parties,  for  whom  he  enters  an  appearance  in  aa 
action,  will  be  presumed  where  nothing  to  the  contrary  appears.  Hows  v.  SkiA- 
fuck,  21  Cal.  61;  WrU&m  v.  C72etMfon(2,  30  CaL  192. 

12.  The  authority  of  an  attorney  who  appears  will  be  preanmed,  and  Ui 
action  will  blind  the  party,  unless  m  cases  of  fraud  or  insolvency  of  ti>e  attov 
ney.  Nor  will  such  action  be  reviewed  on  the  ground  of  mistake,  unless  Am 
mistake  be  unmixed  with  any  fault  or  negligence  of  either  the  party  or  iiii 
attorney.    Eotmes  v.  Rogers  et  al.,  13  Cal.  191. 

13.  An  attorney  of  the  Court,  who  institutes  suit  in  the  name  of  plaintiff,  if 
presumed  prima  facU  to  have  authority,  and  the  adverse  party  or  his  atloney 
cannot,  upon  mere  suggestion  at  the  bar,  deny  the  right  of  a  party  to  appesr 
by  the  attorney  of  record,  nor  deny  that  the  attorney  so  appearing  has  fill 
authority  to  prosecute  the  suit.    Turner  v.  Candhers,  17  Cal.  431. 

14.  It  seems  that  the  appearance  of  an  attorney  wholly  unauthorized,  tfasn 
being  no  fraud  and  no  allegation  of  insolvency,  would  not  give  tiie  party  a 
right  to  assidl  the  judgment  on  that  ground.  Hohnes  v.  JBo^srs  e<  ol,  13  OsL 
xvx. 

15.  Appearance  in  propria  penona  or  by  attorney. — A  party  to  ao 
action  may  appear  in  his  own  proper  person  or  by  attorney,  but  he  cannot  do 
both ;  and,  if  he  appears  by  attorney,  he  cannot  assume  the  control  of  tlie  case. 
Board  of  CommMomersy,  Younger,  29  Cal.  147. 

16 .  Stipulation  of  an  attorney.— An  attomey-at-law  for  one  of  the  partios 
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in  a  proceeding  in  a  County  Court  to  determine  conflicting  clunks  to  town  lots, 
cannot,  after  the  Board  of  Trustees  of  the  town  have  awarded  the  lot  to  his 
client,  i^asB  the  client's  right  or  title  by  a  stipulcition  in  the  case  for  the  entry  of 
a  Toid  judgment.    Bf^n  y.  Tomlimonj  81  Cal.  11. 

17.  While  an  attorney  of  record  remains  such,  his  right  to  manage  and 
control  the  action  cannot  be  questioned  by  the  opposite  party.  Board  of  Oom^ 
mtssioners  v.  Tofungetj  29  Cal.  U7. 

18.  Notioe  to  attorney  at  law  ia  notloe  to  client— It  is  the  duty  of  an 
aitoniey  to  communicate  to  his  client  whatever  information  he  acquires  in 
relation  to  the  subject  matter  of  the  suit,  and  he  will  be  presumed  to  have 
performed  his  duty,  and  notice  to  him  is  constructive  notice  to  his  client. 
Bieroe  y.  lUd  Bluff  HoM  Company^  31  CaL  160. 

19.  Appearance  by  mJatake.— 8ee  Forbes  v.  Hyde,  31  CaL  342.  See  <mte, 
{  23,  and  notes. 

§  524.  Service  on  non-residents.  Where  a  party  has  an  aJtJUyr- 
ney^  service  shall  be  on  such  aiiamey. 

When  a  plaintiff  or  a  defendant  who  has  appeared  resides 
out  of  the  State,  and  has  no  attorney  in  the  action  or  pro* 
ceeding,  the  service  may  be  made  on  the  Clerk  for  him. 
Bnt  in  all  cases  where  a  party  has  an  attorney  in  the  action 
or  proceeding,  the  service  of  papers,  when  required,  shall  be 
upon  the  attorney  instead  of  the  party,  except  of  subpoBnasy 
of  writs,  and  other  process  issued  in  the  suit,  and  of  papers 
to  bring  him  into  contempt. 

N.  Y.  Code,  1 415. 

§  525.  Successive  actions  on  the  same  contract^  etc. 

Successive  actions  may  be  maintained  upon  the  same  con' 
tract  or  transaction,  whenever,  after  the  former  action,  a  new 
cause  of  action  arises  therefrom. 

§  526.  Consolidation  of  several  actions  into  one. 

Whenever  two  or  more  actions  are  pending  at  one  time 
between  the  same  parties,  and  in  the  same  Oourt,  upoo  causes 
of  action  which  might  have  been  joined,  the  Court  may 
order  the  actions  to  be  consolidated  into  one. 

N.  T.  Code,  \  167;  Abb.  Forms  1934. 

1.  The  Sopreme  Conrt  will  not  consolidate  Boits  bronght  npon  distinct 
causes  of  action.     Watiaee  y.  Eldridge  (No.  2),  27  Cal.  49a 

§  527.  Adverse  claims^  action  may  be  brought  to  determine. 

An  action  may  be  brought  by  one  person  against  another, 
for  the  purpose  of  determining  an  adverse  claim  which  the 
latter  makes  against  the  former,  for  money  or  property,  upon 
ui  alleged  obligation ;  and  also  against  two  or  more  persons, 
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for  the  purpose  of  compelling  one  to  satisfy  a  debt  due  to  the 
other,  for  which  the  plaintiff  is  bonnd  as  security. 

WUlard's  £q.  Jnr.,  106-^134. 

1.  Scmtained.    Ztng  t.  Hail,  5  Oal.  82. 

2.  Where  suit  was  pending  in  one  Oonrt  on  a.  note  of  defendant,  tbondiBO 
snnunons  had  been  served*  and  no  appeazanoe  made:  Heid,  that  he  comdnot 
bring  a  bill  in  equity  in  another  Coiirt  to  enjoin  the  collection  of  the  note  or 
to  cancel  it,  the  averment  being  simply  that  he  has  a  good  defense  to  flw 
note;  held,  further,  that  this  was  not  a  proceeding  nnder  tibe  fiye  hnndred  sal 
twentv-seventh  section  of  the  Practice  Act.    SmiiK  t.  Sparrow,  13  Oal.  GM. 

3.  A.  and  B.  execated  a  joint  promissory  note  to  G.  B.  was  surety  for  L 
B.  brought  an  aotion  agamst  C,  after  the  matozity  of  the  note»  to  oompel  Urn 
at  once  to  proceed  and  collect  the  amount  due  on  the  note  from  A.,  we  pn»* 
dpal,  and  obtained  a  decree  requiring  G.  to  commence  legal  pzoceediogi 
against  A.  for  the  collection  of  the  note,  upon  S^'s  tendering  to  him  a  sufldent 
amount  to  pay  reasonable  costs  and  expenses,  or  be  forever  debarred  from 
collecting  the  same  from  B.  B.  deposited  with  the  derk  and  shetiif  a  aA 
cient  amoimt  to  pay  their  costs,  and  tendered  to  G.  the  services  of  an  attorney 
employed  by  B .  0.  refused  to  oommenoe  the  aodon,  and  A.  subaequentiy  b^ 
came  insolvent  J3(Md,  that  this  was  not  a  compliance  with  the  conditioDs  of 
the  decree  by  B.,  the  surety,  and  that  he  was  not  released  from  his  lialxfity 
on  the  note.    Dant  v.  Caravan,  24  Gal.  168. 

§  528.  The  Clerk  shaU  keep  a  register  of  actions. 

The  Clerk  shall  keep  among  the  records  of  the  Court,  a  r^ 
ister  of  actions.  He  shall  enter  therein  the  title  of  the  actioD, 
with  brief  notes  nnder  it,  from  time  to  time,  of  all  papers 
filed  and  proceedings  had  therein. 

§  529.  Tiffo  of  three  referees^  etc.^  Tf^ay  do  any  aeU 

When  ther«  are  three  referees,  or  three  arbitrators,  all 
shall  meet,  but  two  of  them  may  do  any  act  which  might  be 
done  by  all. 

§  530.  ^Compuia&m  of  Ume  in  itds  ad.  The  time  mtim 
wkteh  an  act  is  U>  be  done  may  be  extended. 

The  time  within  which  an  act  is  to  be  dona,  as  provided  ib 
this  Act,  shall  be  computed  by  excluding  the  first  day,  and 
including  the  last ;  if  the  last  day  be  Sunday,  it  shall  be  ex^ 
eluded.  When  the  act  to  be  done  relates  to  the  pleadings  in 
the  action,  or  the  undertakings  to  be  filed,  or  the  justifieation 
of  sureties,  or  the  service  of  notices,  other  than  of  appeal, 
or  the  preparation  of  statements,  or  of  bills  of  exoeptioos,  or 
of  amendments  thereto,  the  time  allowed  by  this  Act  jnay  be 
extended,  upon  good  cause  shown,  by  the  Court  in  whioh  the 
action  is  pending,  or  the  Judge  thereof,  or  in  the  absenoe  of 
such  Judge  from  the  county  in  which  the  action  is  pendingi 
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by  the  County  Judge ;  but  such  extension  shall  not  exceed 
thirty  days,  beyond  the  time  prescribed  by  this  Act,  without 
the  consent  of  the  adverse  party. 

1  Amended  1861,  591.    N.  Y.  Code,  §  407. 

1.  When  the  time  is  important,  Gonrts  wiU  inquire  into  a  day,  or  fraotional 
portion  of  a  day.    P^opfe  v.  Beettty,  14  CH.  G66. 

2.  llie  month  contemplated  by  the  statutes  of  this  State,  is  a  calendar  and 
JK>t  a  lunar  montlu    L,  A  8.  Sodiety  ▼.  TTiompson,  32  Gid.  347. 

S.  A  pnblic  action  of  a  summons  weeUy  against  a  non-resident  defendant, 
commencing  on  the  10th  day  of  Janoaiy  and  ending  on^e  9di  day  of  April, 
is  a  jmblication  of  three  fall  calendar  months,  and  the  first  day  of  the  for^ 
within  which  the  defendant  is  required  to  answer  is  the  10th  of  April.    Id, 

4.  If  the  ladt  day  of  the  pnblicAtton  of  a  sommons  is  hi  the  saaae  week  in 
which  the  three  months  expires,  the  publication  stdficient  to  give  the  Gout 
jurisdiction,  aHhough  this  day  is  less  than  three  months  from  the  first  day  of 
publication.    Id, 

5.  If  some  of  the  publications  Of  a  summons,  including  the  last,  are  made 
on  Sunday  in  the  regular  issues  of  the  papear,  it  does  net  vitiate  the  service. 
Jd. 

i  531.  Papers  without  the  title  of  tJie  action^  or  mlh  defective 
tiikymajf  be  valid. 

An  affidavit,  notice,  or  other  paper,  without  the  title  of 
the  action  or  proceeding  in  which  it  is  made,  or  with  a  defec- 
tive title,  shall  be  as  valid  and  effectual  for  any  purpose  as 
if  duly  entitled,  if  it  intelligibly  refer  to  such  action  or  pro- 
ceeding. 

N.  T.  Code,  $  406. 

L  A  slight  error  in  the  title  of  a  oanse,  where  there  is  no  other  suit  pend> 
ing  between  the  parties,  will  not  invalidate  the  notice.  MiUa  y.  Dmapt  3 
Gal.  94. 

§  532.  lAmilaticn  of  actions  which  ha>ve  arisen  in  another 
StaU. 

When  a  cause  of  action  has  arisen  in  another  State,  or  in  a 
foreign  country,  and  by  the  laws  thereof  an  action  thereon  can- 
not there  be  maintained  i^inst  a  person  by  reason  of  the  lapse 
of  time,  an  action  thereon  shall  not  be  maintained  against 
him  in  this  State,  except  in  favor  of  a  citizen  thereof,  who 
has  held  the  cause  of  action  from  the  time  it  accrued. 

'Where  a  judgment  by  confession  was  entered  in  t^ennsylvania,  which  was 

.  ftftenmrd  opened,  and  a  trial  had,  which  reoilted  in  judgment  for  plaintiff : 

Beldj  that  our  statute  of  limitations  did  not  commence  running  untQ  the  final 

entfy,  although,  by  the  laws  of  Pennsylvania,  the  Uan  of  the  first  judgment 

vas  not  destroyed.    Parke  v..  WUHamSf  7  Gal.  247. 

2.  The  statute  of  limitations  of  this  State  only  commences  running  against 
a  judgment  from  the  time  of  the  final  entiy  thereof.    Id. 
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TITLE    LIII. 

OP  PROCEEDINGS  IN  CIVIL  CA^BS  IN  JUSTICES'   COUBTS, 

Chapter  L — Of  the  parties^  and  the  time  and  place  of  c(mmm> 

ing  actions  in  Justices'  Churts. 

Sbcteon  633.    Gertam  of  the  foregoing  proviaioiui  Bhall  be  appUctbla  to 

Justices'  Courts. 
634.    Parties  may  appear  in  person  or  bj  attorney. 
536.    Venue  of  actions  in  Justices'  Oourto. 

536.  Judgment  by  confession,  venue  of. 

537.  Actions  in  which  parties  Toluntarily  appear,  yenue  at 

§  538.  ^  Certain  of  the  foregoing  provisions  shall  be  appUeoNe 
to  Justices*  Courts. 

The  provisions  of  title  one  of  this  Act,  as  to  parties  to  ao 
tions,  shall  be  applicable  to  actions  of  which  a  Justices'  Oourt 
has  jurisdiction ;  also,  the  provisions  of  this  Act  from  section 
three  hundred  and  seventeen  to  section  three  hundred  and 
thirty-two,  both  sections  inclusive,  are  hereby  made  applica- 
ble to  Justices'  Courts,  the  word  "  Justice  "  being  substituted 
for  the  word  "  Clerk, "  and  the  word  "  Constable  "  for  the 
word  "Sheriff." 

^Amended  statutes  1860,  304 

§  634.  Parties  m)ay  appear  in  person  or  by  aJUorruy. 

Parties  in  Justices'  Courts  may  prosecute  or  defend  in  per- 
son, or  by  attorney ;  and  any  person,  on  the  request  of  a  party, 
may  act  as  his  attorney,  except  that  the  Constable  by  whom 
the  summons  or  jury  process  was  served,  shall  not  appear  or 
act  on  the  trial  in  behalf  of  either  party. 

§  535.  *  Venue  of  actions  in  Justices'  Courts. 

[1867-8].  No  person  shall  be  held  to  answer  to  any  sum- 
mons  issued  against  him  from  a  Justice's  Court,  in  a  civil  actioD, 
in  any  township  or  city  other  than  the  one  in  which  he  shall 
reside,  except  in  the  cases  following : 

^rst — When  there  shall  be  no  Justice's  Court  for  the  town* 
ship  or  city  in  which  the  defendant  may  reside,  or  no  Justice 
competent  to  act  on  the  case. 
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Second — When  two  or  more  persons  shall  be  jointly  or 
jointly  and  severally  bound  in  any  debt  or  contract,  or  other- 
wise jointly  liable  in  the  same  action,  and  reside  in  different 
townships  or  different  cities  of  the  same  county,  or  in  different 
counties,  the  plaintiff  may  prosecute  his  action  in  a  Justices' 
Court  of  the  township  or  city  in  which  any  of  the  debtors  or 
other  persons  liable  may  reside. 

Third — In  cases  of  injury  to  the  person,  or  to  real  or  per. 
Bonal  property,  the  plaintiff  may  prosecute  his  action  in  the 
township  or  city  where  the  injury  was  committed. 

Fourth — ^Where  personal  property,  unjustly  taken  or  de- 
tained, is  claimed,  or  damages  therefor  are  claimed,  the 
plaintiff  may  bring  his  action  in  any  township  or  city  in 
which  the  property  may  be  found,  or  in  which  the  property 
was  taken. 

Hfih — ^When  the  defendant  is  a  non-resident  of  the  county, 
he  may  be  sued  in  any  township  or  city  wherein  he  may  be 
found. 

^xth — ^When  a  person  has  contracted  to  perform  any  ob- 
ligation at  a  particular  place,  and  reside,  in  another  county 
or  in  a  township  or  city  of  the  same  county,  he  may  be  sued 
in  the  township  or  city  in  which  such  obligation  is  to  be 
performed  or  in  which  he  resides ;  and  for  the  purpose  of 
Justices'  Courts'  jurisdiction  under  this  clause,  the  town- 
ship or  city  in  which  the  obligation  is  incurred  shall  be 
deemed  to  be  the  township  or  city  in  which  it  is  to  be  per- 
formed, unless  there  is  a  special  contract  to  the  contrary. 

Seventh — ^When  the  foreclosure  of  a  mortgage  or  the  en- 
forcement of  a  lien  upon  personal  property  is  sought  by  the 
action,  the  plaintiff  may  sue  in  the  township  or  city  where 
the  property  is  situated. 

Eighth — ^Any  person  or  persons  residing  in  the  cily  of 
San  Francisco  may  be  held  to  answer  to  any  summons  issued 
against  him  or  them  from  the  Court  of  a  Justice  for  any 
township  within  the  corporate  limits  of  the  city  of  San 
Francisco,  in  any  action  or  proceeding  whereof  Justices  of 
the  Peace  of  the  city  or  county  of  San  Francisco  have,  or 
may  have,  jurisdiction  by  law ;   provided^  nothing  herein 
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by  the  Tolnntary  appearance  and  pleadings  of  the  parties 
withont  summons.  In  the  latter  case  the  action  shall  be 
deemed  commenced  at  the  time  of'  appearance. 

§  539.  Appcinimeni  of  guardians. 

When  a  guardian  is  necessary,  he  shall  be  appointed  by  the 
Justice,  as  follows: 

tirst — If  the  infant  be  plaintiff,  the  appointment  shall  be 
made  before  the  summons  is  issued,  upon  the  applicati<Ni  of 
the  infant,  if  he  be  of  the  age  of  fourteen  years  or  upwank; 
if  under  that  age,  upon  the  application  of  some  relative  or 
friend.  The  consent  in  writing  of  the  guardian  to  be  ap- 
pointed, and  to  be  responsible  for  costs,  if  he  fail  in  the 
action,  shall  be  first  filed  with  the  Justice. 

Second — K  the  infant  be  defendant,  the  guardian  shall  be 
appointed  at  the  time  the  summons  is  returned,  or  before  the 
pleadings.  It  shall  be  the  right  of  the  infant  to  nominate  his 
own  guardian,  if  the  infant  be  over  fourteen  years  of  age,  and 
the  proposed  guardian  be  present  and  consent  in  writing  to 
be  appointed.  Otherwise,  the  Justice  may  appoint  any  suit. 
able  person  who  gives  such  consent. 

§  540.  SummonSy  formal  and  subaianiidl  facts  of. 

The  summons  shall  be  addressed  to  the  defendant  by  name^ 
or  if  his  name  be  unknown,  by  a  fictitious  name;  and  shall 
summon  him  to  appear  before  the  Justice  at  his  office,  naming 
its  township  or  city,  and  at  a  time  specified  therein,  to  answer 
the  complaint  of  the  plaintiff,  for  a  cause  of  action  therein 
described  in  general  terms,  sufficient  to  apprise  the  defend- 
ant of  the  nature  of  the  claim  against  him ;  and  in  action 
for  money  or  damages,  shall  state  the  amount  for  which  the 
plaintiff  will  take  judgment,  if  the  defendant  fail  to  appear 
and  answer.  It  shall  be  subscribed  by  the  Justice  before 
whom  it  is  returnable. 

§  541.  Time  within  which  summons  shall  be  rehtmed. 

[1867-8.]  Thd  time  in  which  the  summons  shall  require 
the  defendant  to  i^pear  and  answer  the  complaint  shall  be 
as  follows: 

I^st — ^If  the  plaintiff  and  dcffendant  reside  in  the  town- 


^.  ,.    The  tune  in  wM^e  --^  ^^  « 
^,eoa»t  to  H^J^rCtigM  U.  the  City  ^  County  j^^ 

°'i;;;:S^x«n,  w.  1872-^0*  ^ec*  in»»ed«.<«^.         ^^ 

is 

1  mro — ^it  t&e  plaititBT  residi^  out  of  the  township  where 
the  action  is  hronght  and  the  defendant  resides  in  said 
township,  within  three  days  after  the  service  thereof. 

Fourth — ^If  the  defendant  reside  out  of  the  county  or 
township  in  which  the  action  is  brought   and  plaintifi* 
resides  in  said  township,  within  fifteen  days  after  the  ser- 
vice thereof.     The  defendant  may  appear  in  the  action  by 
demurrer  or  answer  any  time  after  service  of  summons 
upon  him,  and  shall  notify  the  plaintiff,  by  written  notice,  of 
such  appearance.    If  any  of  the  defendants  shall  fail  to  an- 
swer or  appear  in  the  action  within  the  time  prescribed  in 
the  summons,  such  default  shall  be  entered  by  the  Justice  in 
his  docket.    K  all  the  defendants  shall  fail  to  appear  or  an- 
swer within  the  time  prescribed  in  the  summons,  the  Justice 
shall   thereupon  enter  judgment    against    them  for  the 
amount  demanded  in  the  summons,  where  the  action  is 
brought  upon  a  contract  for  the  direct  payment  of  money ; 
and  in  all  other  cases  shall  hear  the  proofs  and  give  judg- 
ment in  accordance  with  the  pleadings  and  proofs.    Where 
all  the  defendants  served  with  process  shall  have  appeared, 
or  some  of  them  have  appeared  and  the  remaining  defend- 
ants have  made  default,  the  Justice  may  proceed  to  try  the 
cause,  or,  upon  good  cause  shown  by  either  party,  may  fix 
the  day  for  trial  on  any  subsequent  day  not  more  than  ten 
days  thereafter. 

Amended  statutes  1867-8,  550. 

1.  A  Justice  of  the  Peace  cannot  make  a  summons  returnable  in  eleren 
dap  after  service.    Ddde^idmer  v.  Brown,  8  Cal.  339. 

2.  Li  a  suit  commenced  before  a  Justice  of  the  Peace,  if  the  summons  be 
Tetomed  by  Uie  ofikjer,  with  his  indorsement  thereon  that  no  service  has  been 
made  becaose  defendant  cannot  be  found,  and  on  the  return  day  thereof  it  is 
fitrther  made  to  appear  by  affidavit  that  the  defendant  conceals  himself  to 
•avoid  service  of  process,  Uie  suit  does  not  thereby  abate,  but  the  magistrate 
may  continue  the  cause,  issue  a  new  summons,  and  make  an  order  for  its  ser- 
vice l>y  publication,  and  fix  the  return  day  of  the  new  summons  at  a  time 
snfficien&y  remote  to  have  the  service  by  publication  completed  b^ore  the 
retom  day,  even  if  the  period  between  the  issuance  of  the  new  summons  and 
its  retam  day  exaeeda  ten  days,    leaver  y.  Fits^erald,  23  Cal.  86. 

3.  In  such  case,  when  an  attachment  is  regularly  issued  by  the  Justioe,  at 
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the  time  of  fhe  iseaance  of  the  first  gammons,  the  attadiment  is  not  Titiaied 
by  the  failure  to  serve  the  first  snmmons,  and  the  issnanoe  of  a  seocmd  ona; 
nor  is  the  yaJidity  of  attachment  in  any  way  affected  b^  the  proceedings.  K 
4.  Where  tiie  sainmons  is  required  to  be  published,  it  may  be  made  leton- 
able  more  than  ten  days  from  its  date,  but  not  otherwise.  mMtr  ▼.  Carr  dol, 
Jan.  T.  1868. 

§  542.  Service  d/  summons. 

The  summons  shall  he  served  hy  the  Sheriff  or  a  Gonsta- 
ble  of  the  county,  as  follows : 

Ist  If  the  action  be  against  a  corporation,  by  deliveiy 
of  k  copy  to  the  President  or  other  head  of  the  corporatioiiy 
or  to  the  Secretary,  Cashier,  or  Mana^ng  Agent  thereof; 
or  when  no  such  officer  resides  in  the  county,  to  a  Director 
resident  therein ; 

2d.  If  against  a  minor  under  the  age  of  fourteen  yean, 
by  delivery  of  a  copy  to  such  minor,  and  also  to  his  father, 
mother,  or  guardian ;  or  if  there  be  none  within  the  countjr, 
then  to  any  person  having  the  care  or  control  of  such  minor, 
or  with  whom  he  resides,  or  in  whose  service  he  ib  ; 

8d.  If  against  a  person  judicially  declared  to  be  of  un- 
sound mind,  or  incapable  of  conducting  his  own  afiairs,  and 
for  whom  a  guardian  has  been  appointed,  by  delivery  of  a 
copy  to  such  guardian ; 

4th.  In  all  other  cases,  by  delivery  of  a  copy  to  the  de- 
fendant personally. 

See  i  60i. 

1.  A  summons  issaed  from  a  Justice  of  the  Peaoe  at  the  snit  of  plaintiff 
against  Adams  &  Co.,  which  was  returned  served  by  '*  leaving  a  copy  thereof 
with  Capt.  Charles  D.  Maoy:"  BM,  that  a  judgment  by  d&ult  would  sot 
bind  Adams  &  Co.,  and  there  is  nothing  in  the  record  to  connect  Ifacy  vith 
them.    Aiiama  t.  Town,  3  Gal.  2i8. 

2.  CJonstables  may  appoint  deputies.    Ittylor  y.  Brown,  4  Gal.  188. 

3.  A  constable  has  no  power  to  execute  process  out  of  his  township.  Jm 
T.  Akaoandar,  15  Gal.  2d0. 

§  548.  ^Service  by  publication. 

When  the  person  upon  whom  the  servioe  is  to  be  made  re- 
sides oat  of  the  State,  or  has  departed  from  the  State,  or  oan- 
not  after  due  diligence  be  found  within  the  State,  or  conoeals 
himself  to  avoid  the  service  of  summons,  and  the  fact  shall  ap- 
pear, by  affidavit^  to  the  satisfaction  of  the  Justice,  and  it  shall, 
in  like  manner,  appear  that  a  cause  of  action  exists  againat 
the  defendant  in  respect  to  whom  the  servioe  ia  to  be  madt^ 
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tbe  Justice  sball  grant  an  order  that  the  service  be  made  by  the 
publication  of  the  summons ;  the  order  shall  direct  the  pub- 
lication to  be  made  in  a  newspaper,  to  be  designated  as  most 
likely  to  give  notice  to  the  person  to  •  be  served,  and  for  snch 
length  of  time  f|s  may  be  deemed  reasonable,  at  least  one  a 
week ;  provided^  that  publication  against  a  defendant  residing 
oat  of  the  State,  or  absent  therefrom,  shall  not  be  Lss  than 
three  months.  The  service  of  summons  shall  be  deemed  com- 
plete at  the  expiration  of  the  time  prescribed  by  the  order  of 
publication ;  the  Justice  shall  also  direct  a  copy  of  the  sum- 
mons to  be  forthwith  deposited  in  the  post-office,  directed  to 
the  person  to  be  served  at  his  place  of  residence. 

lAmended  1864,  96;  see  anie,  H  30,  31. 

1.  In  a  suit  oommenced  before  a  Justice  of  the  Peace,  if  the  sninmons  be 
TCtumed  by  the  oAcer  with  his  indorsement  thereon,  that  no  service  has  been 
made  because  defendant  cannot  be  found,  and  on  the  return  day  tiiereof  it  is 
farther  made  to  appear  by  affidavit  that  the  defendant  ooncealB  himself  to 
avoid  servioe  of  process,  the  suit  does  not  thereby  abate,  but  they  ma^  con- 
tinne  the  cause,  issue  a  new  summons,  and  make  an  order  for  its  service  by 
publication,  and  fix  the  return  day  of  the  new  summons  at  a  time  suffldentty 
xemote  to  have  the  service  by  i>ublication  completed  before  the  return  day, 
even  if  the  period  between  the  issuance  of  the  new  summons  and  its  return 
dav  exceeds  ten  daya    Slaver  v.  FUxgerald,  23.  Gal.  86. 

2.  In  such  case,  when  an  attachment  is  regularly  issued  by  the  Justice,  at 
the  time  of  the  issuance  of  the  first  summons,  the  attachment  is  not  vitiated 
by  the  Culure  to  serve  the  first  summons,  and  the  issuance  of  a  second  one ; 
nor  is  the  validi^  of  attachment  in  any  way  affected  hj  the  proceedings.  Id, 

3.  The  affidavit  must  show  that  a  cause  of  action  exists  in  fiivor  of  plaintiff 
and  agdnst  defendant.    JBlster  v.  Carr  d  al.,  Jan.  T.  1868. 

4.  The  affidavit  stated  that  the  '*  defendant,  D.  0.  Seaver,  was  at  the  time 
a  resident  of  the  first  township  in  the  county  of  Contra  Costa ;  that  he  had 
occupied  a  house  on  a  tract  of  land  claimed  to  be  his  own,  and  which  he  had 
(Jnltivated  up  to  the  commencement  of  the  suit,  and  for  a  long  time  previous  ; 
that  on  the  twenty-second  day  of  October,  the  day  before  the  commencement 
of  (he  suit,  he  left  his  residenoe,  informing  his  servant  that  he  would  be  back 
that  evening  or  the  next  day ;  that  the  summons  in  the  suit  was  put  in  the 
liandi  of  a  proper  constable,  who  made  diligent  search  and  was  unable  to 
lerve  it ;  that  Seaver  had  not  returned  to  his  residenoe,  and  that  be  believed 
fliat  he  concealed  himself  for  the  purpose  of  avoiding  the  service  of  the  sum- 
mons, and  the  claim  sued  on  is  a  just  debt."    Seaver  ▼.  FUtgerald,  23  Cal.  86. 

5.  Eddf  to  be  sufficient  to  authorize  the  service  bv  pnbHoation,  and  when 
publication  made,  to  give  the  Court  jurisdiction.    Id, 

6.  A  summons  issued  from  a  Justice's  Court  may  be  made  returnable  more 
than  ten  days  from  its  date,  where  service  by  publication  is  required.  Where 
the  affidavit  fails  to  show  that  a  cause  of  action  exists  in  favor  of  the  plain- 
tiff against  the  defendant^  the  Justice  has  no  power  to  extend  the  return  day 
beyond  ten  days  from  its  date.  In  such  a  case,  the  summons  is  void,  and  an 
attachment  issued  in  the  action  must  also  fail    Sisler  v.  Carr,  Jan.  T.  1868. 

7.  An  order  of  publication  of  summons,  made  by  a  Justice,  need  not  state 
that  the  paper  designated  is  the  one  most  likely  to  give  notice  to  the  person 
to  be  served.    Seaver  v.  FUtgeraid,  23  Cal.  86. 

8.  The  publication  of  summons  may  be  proved  by  the  affidavit  of  the  clerk 
of  the  puoUsher  of  the  paper ;  and  the  fact  that  the  summons  was  deposited 
in  a  postoffice,  may  also  oe  proved  by  affidavit ;  nor  is  it  necessary  tnat  the 
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oonstable  state  in  bis  retnm  on  ih«  summons  thftt  snch  publieation  was  made, 
and  sach  deposit  made  ia  the  postofflce.    Id, 

§  644.  Order  of  arreit^  and  arreat  of  dtfendanL 

An  order  to  arrest  the  defendant  may  be  endorsed  on  a  som- 
mons  issued  bj  the  Justice,  and  the  defendant  may  be  arrested 
thereon  by  the  Sheriff  or  Constable,  at  the  time  of  serring 
the  summons,  and  brought  before  the  Justice,  and  there  de- 
tained until  duly  discharged  in  the  following  cases,  arising 
after  the  passage  of  this  Act : 

1st.  In  an  action  for  the  recovery  of  money,  or  damages,  oi 
a  cause  of  action  arising  upon  contract,  express  or  implied, 
when  the  defendant  is  about  to  depart  from  the  State,  with  in- 
tent to  defraud  his  creditors ;  or  where  the  action  is  for  a 
willful^  injury  to  the  person,  or  for  taking,  detaining,  or  injar- 
ing  personal  property ; 

2d.  In  an  action  for  a  fine  or  penalty,  or  for  money  or  pro- 
perty embezzled,  or  fraudulently  misapplied,  or  converted  to 
his  own  use  by  an  attorney,  factor,  broker,  agent,  or  derk,  in 
the  course  of  his  employment  as  such,  or  by  any  other  person 
in  a  fiduciary  capacity ; 

8d.  When  the  defendant  has  been  guilty  of  a  fraud  in  con- 
tracting the  debt,  or  incurring  the  obligation  for  which  the 
action  is  brought ; 

4th.  When  the  defendant  has  removed,  concealed,  or  dis- 
posed of  his  property,  or  is  about  to  do  so,  with  intent  to 
defraud  his  creditors.  But  no  female  shall  be  arrested  in  any 
action. 

§  645.  Affidavit  and  undertaking  for  order  of  arreat 

Before  an  order  for  an  arrest  shall  be  made,  the  party 
applying  shall  prove  to  the  satis&ction  of  the  Justice,  by  the 
affidavit  of  himself  or  some  other  person,  the  facts  on  which 
the  application  is  founded.  The  plaintiff  shall  also  execute 
and  deliver  to  the  Justice  a  written  undertaking,  with  two  or 
more  sureties,  to  the  effect  that  if  the  defendant  recover  jadg^ 
ment,  the  plaintiff  will  pay  to  him  all  costs  that  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sos* 
tain  by  reason  of  the  arrest,  not  exceeding  the  sum  specified 
in  the  undertaking,  which  shall  be  at  least  two  hundred 
dollars. 
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§  546.  A  defendant  arrested  shall  be  taken  before  the  Justice 
immediateh/. 

The  defendant,  immediately' upon  being  arreBted,  shall  be 
taken  to  the  office  of  the  Justice  who  made  the  order,  and 
if  he  be  absent  or  unable  to  try  the  action,  or  if  it  be  made 
to  appear  to  him  by  the  affidavit  of  defendant,  that  he 
18  a  material  witness  in  the  action,  the  officer  shall  immedi- 
ately take  the  defendant  before  the  next  Justice  of  the  city 
or  township,  who  shall  take  cognizance  of  the  action,  and 
proceed  thereon,  as  if  the  summons  had  been  issued  and 
the  order  of  arrest  made  by  him. 

See  (  582. 

§  547.  The  officer  shall  give  notice  to  the  plaintiff  of  the  arrest. 

The  officer  making  the  arrest  shall  immediately  give  no- 
tice thereof  to  the  plaintiff,  or  his  attorney  or  agent,  and 
endorse  on  the  summons,  and  subscribe  a  certificate,  stating 
the  time  of  serving  the  same,  the  time  of  the  arrest,  and  of 
his  ^ving  notice  to  the  plaintiff. 

§  548.  The  officer  shcUl  detain  the  defendant  until  duly  dis^ 
charged. 

The  officer  making  the  arrest  shall  keep  the  defendant  in 
eustody  until  duly  discharged  by  order  of  the  Justice. 

§  549.  Defendant  may  demand  trial  immediaielg. 

The  defendant  under  arrest,  on  his  appearance  with  the 
officer,  may  demand  a  trial  immediately ;  and  upon  such 
demand  being  made,  the  trial  shall  not  be  delayed  beyond 
.three  hours,  except  by  the  trial  of  another  action  pending 
at  the  time;  or  he  may  have  an  adjournment,  and  be  dis- 
charged on  giving  bail,  as  provided  in  the  next  section.  An 
adjournment  at  the  request  of  the  plaintiff*,  beyond  three 
hours,  shall  discharge  the  defendant  from  arrest,  but  the 
action  may  proceed,  notwithstanding ;  and  the  defendant 
shall  be  subject  to  arrest  on  the  execution,  in  the  same 
inanner  as  if  he  had  not  been  so  discharged. 

See  i  682. 

§  550.  Adjournment  on  motion  of  defendant  shall  be  granted 
on  fling  undertaking. 
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If  the  defendant  on  his  appearance  demand  an  adjoarn* 
menty  the  same  shall  be  granted,  on  condition  that  he  eze- 
ente  and  file  with  the  Justice  an  undertaking,  with  two  or 
more  sufficient  sureties,  to  be  approved  by  the  Justice,  to 
the  effect  that  he  will  render  himself  amenable  to  the  pro- 
cess of  the  Court  during  the  pendency  of  the  action,  and 
such  as  may  be  issued  to  enforce  the  judgment  therein ;  at 
that  the  sureties  will  pay  to  the  plaintiff  the  amount  of  any 
judgment  which  he  may  recover  in  the  action.  On  fifing 
the  undertaking  specified  in  this  section,  the  Justice  shall 
order  the  defendant  to  be  discharged  from  custody. 

§  551.  ^Attachment  against  property  of  defendcmi  may  be 
made  in  certain  cases. 

In  an  action  upon  a  contract,  express  or  implied,  made 
after  the  passage  of  this  Act,  for  the  direct  payment  of 
money,  which  contract  is  made  or  is  payable  in  this  State, 
and  is  not  secured  by  mortgage,  lien,  or  pledge  upon  real  or 
personal  property,  the  plaintiff,  at  the  time  of  issuing  the 
summons,  or  at  any  time  afterwards,  may  have  the  proper^ 
of  the  defendant  attached  as  security  for  the  satisfaction  of 
any  judgment  that  may  be  recovered,  unless  the  defendant 
give  security  to  pay  such  judgment,  as  hereinafter  provided. 

^Amended  Stat.  1868,  154 ;  1860,  904. 

1.  An  attaohmdnt  may  be  issaed  on  a  debt  contracted  at  any  time  sinoe  iiia 
passage  of  the  Practice  Act,  April  29tli,  185L     O'Connor  t.  Blake,  29  Cal.  311 

2.  The  words  made  after  tne  passage  of  this  act,  in  the  act  conceming 
attaclunents,  are  not  limited  to  debts  contracted  after  the  amendment  of  tbs 
act  ia  1860,  but  refer  to  the  act  as  passed  in  1851.    Id. 

8.  When  an  officer,  by  virtae  of  a  second  attachment,  leviefl  on  property 
alr^^y  in  his  possession  by  virtae  of  a  former  attachment,  it  is  only  neces- 
sary for  him  to  retom  that  he  has  attached  the  interest  of  the  defendant  in 
the  proper^  then  in  his  possession.    Id. 

4.  In  case  of  a  dismissal  of  an  action  by  a  Justice  of  the  Peace  for  non- 
appearance of  the  plaintiff,  the  judgment  for  defendant  operates  as  a  dissoln- 
tion  of  an  attachment,  although  the  Justice  reinstates  the  case  and  the 
parties  appear  and  try  it.    Id. 

6.  In  a  suit  commenced  before  a  Justice  of  the  Peace,  if  the  summoas  be 
returned  by  the  officer,  with  his  endorsement  thereon,  that  no  serrioe  has  been 
made  because  defendant  cannot  be  found,  and  on  the  return  day  thereof  it  is 
further  made  to  appear  hv  affidavit  that  the  defendant  conceals  himself  to 
avoid  service  of  process,  the  suit  does  not  thereby  abate,  but  the  magistrate 
may  continue  the  cause,  issue  a  new  summons,  and  make  an  order  for  its 
service  bv  publication,  and  fix  the  return  day  of  the  new  summons  at  a  time 
sufficiently  remote  to  have  the  service  by  publication  completed  before  tlie 
return  day,  even  if  the  period  between  the  issuance  of  the  new  summoofl  sod 
its  return  day  exceeds  ten  days.    Seaver  v.  FlUgerdId,  23  Gal.  85. 

6.  In  such  case  when  an  attachment  is  regularly  issued  by  the  Justice  at  tbe 
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time  of  the  istaaaee  of  the  first  sammons,  the  attaolnnent  is  not  yitiated  by  the 
l^nre  to  serve  the  first  sammons  and  the  issuance  of  a  second  one,  nor  ui  the 
▼B]id%  of  the  attachment  In  any  way  affected  by  the  proceedings.    Id, 

7.  where  the  sammons  is  ananttioTued  and  Yoid,  the  attachment  most  UXl  slao* 
Hider  T,  Carr  d  al,  Jan.  T.  1868. 

§  552.  ^  Writ  of  ailaehmmt  shall  issue  upon  affidaviL 

A  writ  to  attach  the  property  of  the  defendant  shall  be 
issiied  by  the  Justice,  on  receiving  an  affidavit  by  or  on  be- 
half of  tiie  plaintiff,  showing  the  same  £Etcts  as  are  required 
to  be  shown  by  the  affidavit  specified  in  section  one  hundred 
and  twenty-one  of  this  Act. 

^Amended  1858, 164. 

1.  This  section  was  not  amended  so  as  to  anthoiize  an  attachment  npon  a 
contract  made  prior  to  the  passage  of  this  act,  or  against  nonresidentB,  as  in 
section  one  hundred  and  twenty. 

§  558.  '  Undertaking  on  aUachment  shall  be  required,  (a) 

Sec.  S58.  Before  issaing  the  writ,  the  Jnstioe  must  require 
ft  written  undertaking  on  tiie  part  of  the  plaintiff,  with  two  or 
more  sufficient  sureties,  in  a  sum  not  less  than  fifty  nor  more 
than  three  hundred  dollars,  to  the  effect  that  if  the  defendant 
recover  judgment,  the  plaintiff  will  pay  all  oosts  that  may  be 
awarded  to  the  defendant,  and  all  damages  which  he  may  sus- 
tain by  reason  of  the  attachment,  not  exoeedvng  the  sum  sped- 
filed  in  the  undertaking — Approved  February  5, 1872. 

1.  If  a  Justice  Issue  an  attacbment,  and  take  bond  in  a  suit  for  a  sum  exceed- 
bg  his  Jurisdiction,  the  proceedings  are  void,  and  no  action  lies  on  the  bond. 
Bmedid  v.  Bray,  2  Gal.  251. 

8.  Where  the  undertaking  or  statement  is  conditioned  to  pav  all  damages, 
etc.,  not  exceeding  a  certain  sum,  the  attachment  is  unauthorized  and  void. 
Brier  v.  Ca/rr,  Jan.  T.  1868. 

3.  The  Practice  Act,  section  five  hundred  and  fifty-three,  requires  an  under- 
taking to  the  effect  that  plaintiff  will  pay  all  damages,  eto.,  without  any  limita- 
tion as  to  the  amount.  The  attachment  is  unauthorized  and  void,  unless  issued 
hi  snhstantial  conformity  with  the  provisions  of  the  statute.    Id. 

§  554.  Writ  of  attachment^  substance  of.  Officer  may  take  an 
undertaking  instead  of  levying. 

The  writ  may  be  directed  to  the  Sheriff  or  any  Constable 
of  the  county,  and  shall  require  him  to  attach  and  safely 
keep  all  the  [property  of  the  defendant]  within  hiscoimty, 

(1«)  Stat.  1868-4^  p.  438. 

(«)  Bbo.  1.  In  an  dvll  oaaes  arialn?  Jn  Justices'  Conrts,  wherein  aa  midertaldng  Is  required  as 
pnieribed  in  aeotlon  tweniy-^ight  of  an  Act  entitled  an  Act  to  regaUte  procc  dingi  in  civil 
flMaa  in  Oonrta  of  Ja»tioe  in  tbia  BtBte»  passed  April  twenty^-ei^th,  eighteen  huodred  and 
>Ut7.  sad  sectiona  flye  hnndred  and  farty-flye  (M6)  and  Are  hundred  and  fifty  (660)  of  an 
Act  entitled  an  Act  to  regulate  proceedings  in  civil  cases  in'Oourta  of  Justice  in  this  Stat^ 
PNied  May  fifteenth,  el^teen  hundred  and  flfty.four,  the  plaintiff  or  deibndant  may  deposit 
nth  sBid  Juatioe  a  sum  of  money  equal  to  the  amount  requind  by  said  undertaking,  wuioh 
Hid  sum  of  money  shal'  he  taken  aa  security  in  place  of  said  undertaking. 
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not  exempt  from  execotioD,  or  so  maeh  thereof  as  maj  be 
sufficient  to  satisfy  the  plaintiff's  demand,  the  amount  of 
which  shall  he  stated  in  conformity  with  the  complaint, 
unless  the  defendant  give  him  security  hy  the  undertaking 
of  two  sufficient  sureties,  in  an  amount  sufficient  to  satisfy 
such  demand  besides  costs;  in  which  case,  to  take  such 
undertaking. 

§  555.  Certain  preceding  provisions  shall  appbf  to  aUojchmenU 
in  Justices^  Courts. 

The  sections  of  this  act,  from  section  one  hundred  and 
twenty-four  to  section  one  hundred  and  torty-one,  both 
inclusive,  shall  be  applicable  to  attachments  issued  in  Jus- 
tices' Courts ;  the  word  "  Constable  "  being  substituted  for 
the  word  "  Sheriff,"  whenever  the  writ  is  directed  to  a 
Constable,  and  the  word  "  Justice  "  being  substituted  for 
the  word  "  Judge." 

§  656.  PhinUff  may  replevy  personal  property. 

The  plaintiff,  in  an  action  to  recover  the  possession  of 
personal  property,  may,  at  the  time  of  issuing  the  summons, 
or  at  any  time  before  answer,  claim  the  delivery  of  soeh 
property  to  him,  as  provided  in  this  chapter. 

.   See  ante,  §aoa 

§  557.  Affidavii  in  replevin. 

When  a  delivery  is  claimed,  an  affidavit  shall  be  made  by 
the  plaintiff,  or  by  some  one  in  his  behalf,-  showing : 

Ist.  That  the  plaintiff  is  the  owner  of  the  property 
claimed  (particularly  describing  it),  or  is  lawfully  entitled  to 
the  possession  thereof; 

2d.  That  the  property  is  wrongfully  detained  by  the 
defendant ; 

8d.  The  alleged  cause  of  the  detention  thereof,  according 
to  his  best  knowledge,  information  and  belief; 

4th.  That  the  same  has  not  been  taken  for  a  tax,  assess- 
ment or  fine,  pursuant  to  statute;  or  seized  under  an  execa- 
tion,  on  an  attachment  against  the  property  of  the  plaintiff, 
or  if  seized,  that  it  is  by  statute  exempt  tVom  such  seiznre; 
and 

5th.  The  actual  value  of  the  property. 
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§  658.  The  Justice  shall  order  to  repUvy  the  pfoperiy  upon 
receiving  an  undenalang. 

The  Justice  shall  therenpon,  by  an  indorsement  in  writ- 
ing upon  the  afBdavit,  order  the  Sherifi'  or  a  Constable  of 
the  county  to  take  the  same  from  the  defendant,  and  deliver 
it  to  the  plaintifi,  upon  receiving  the  undertaking  men- 
tioned in  the  following  section. 

§559.  Undertaking  in  replevin.  The  offi?er  shall  serve  the 
ajfidaviij  order  and  undertaking  on  the  defendant 

Up>on  receipt  of  the  affidavit  and  order,  with  a  written 
undertaking,  executed  by  two  or  more  sufficient  sureties^ 
approved  by  the  officer,  to  the  effect  that  they  are  bound  in 
double  the  value  of  the  property  as  stated  in  the 
affidavit  for  the  prosecution  of  the  action,  for  the  return  of 
the  property  to  the  defendant,  if  return  thereof  be  adjudged, 
and  for  the  payment  to  him  of  such  sum  as  may,  for  any 
cause,  be  recovered  against  the  plaintiff,  the  officer  shall 
forthwith  take  the  property  described  in  the  affidavit,  if  it 
be  in  the  possession  of  the  defendant  or  his  agent,  and 
retun  it  in  his  custody.  He  shall  also,  without  d^lay,  serve 
on  the  defendant  a  copy  of  the  affidavit,  order  and  under- 
taking, by  delivering  the  same  to  him  personally,  if  he  can 
be  found  within  the  county,  or  to  his  agent  from  whose  pos- 
session the  property  is  taken ;  or  if  neither  can  be  found 
within  the  county,  by  leaving  them  at  the  usual  place  of 
abode  of  either  within  the  county,  with  some  person  of 
fiuitable  age  and  discretion ;  or  if  neither  have  any  known 
place  of  abode  within  the  county,  by  putting  them  into  the 
nearest  post-office,  directed  to  the  defendant. 

§560.  Defendant  may  except  to  the  sureties.  The  officer 
Bhatt  be  responsible  uniU  the  sureties  justify. 

The  defendant  may,  within  two  days  after  the  service  of 
a  copy  of  the  affidavit  and  undertaking,  give  notice  to  the 
officer  that  he  excepts  to  the  sufficiency  of  the  sureties ;  if 
be  fails  to  do  so,  he  shall  be  deemed  to  have  waived  all 
objection  to  them.  When  the  defendant  excepts,  the  sure- 
ties shall  justify  oh  notice  before  the  Justice ;  and  the  offi- 
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cer  shall  be  responsible  for  the  sufficiency  of  the  sureties 
until  the  objection  to  them  is  either  waived,  as  above  pro* 
vided,  or  until  they  justify.  If  the  defendant  except  to  the 
sureties,  he  cannot  reclaim  the  property  as  provided  in  the 
next  section. 

§  561.  The  defendant  may  mthin  two  days  reqmre  a  refttm 
of  the  property. 

At  any  time  before  the  delivery  of  the  property  to  the  pUn- 
tiff,  the  defendant  may,  if  he  do  not  except  lo  Uie  sureties  of 
the  plaintiff,  require  the  retam  thereof,  upon  giving  to  the 
officer  a  written  undertaking,  executed  by  two  or  more  suffi- 
cient sureties,  to  the  effect  that  they  are  bound  in  double  the 
value  of  the  property,  as  stated  in  the  affidavit  of  the  plaintiSI 
for  the  delivery  thereof  to  the  plaintiff  if  such  delivery  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as  may 
for  any  cause  be  recovered  against  the  defendant.  If  a  retarn 
of  the  property  be  not  so  required  within  two  days  after  the 
taking  and  service  of  notice  to  the  defendant,  it  shall  be  de- 
livered to  the  plaintiff,  except  as  provided  in  this  chapter. 

§  562.  Defendants  sureties  shaU  justify.  Officer  to  be  respcn^ 
sible  tmtU  such  justification. 

The  defendant's  sureties,  upon  reasonable  notice  to  the  plain- 
tiff, shall  justify  before  the  Justice;  and  upon  such  justifica* 
tion,  the  officer  shall  deliver  the  property  to  the  defendaoi 
The  officer  shall  be  responsible  for  the  defendant's  sureties  antil 
they  justify,  or  until  the  justification  is  completed  or  expressly 
waived,  and  may  retain  the  property  until  that  time;  bat  if 
they,  or  others  in  their  place  fail  to  justify  at  the  time  ap- 
pointed, he  shall  deliver  the  property  to  the  plaintiff 

§  568.  Jff  the  property  be  concealedy  duty  of  the  officer. 

If  the  property  or  any  part  thereof  be  concealed  in  a  bnild* 
ing  or  inclosure,  the  officer  shall  publicly  demand  its  ddiverj; 
and  if  it  be  not  delivered,  he  shall  cause  the  building  or  in- 
closure  to  be  broken  open,  and  take^the  property  into  his  pos- 
session. 

664.  The  officer  shaU  deliver  the  property  to  the  part/  enti- 
tled thereto. 
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When  the  officer  shall  have  taken  property,  as  in  this  chap* 
ter  provided,  he  shall  keep  it  in  a  secure  place,  and  deliver  it 
to  the  party  entitled  thereto,  upon  receiving  his  lawfal  fees 
for  taking  and  his  necessary  expenses  for  keeping  the  same, 

§  566.  Claim  of  the  property  hy  a  third  parly ^  proceedings 
upcftu 

If  the  property  taken  be  claimed  by  any  other  person 
than  the  defendant  or  his  agent,  and  such  person  make  affi- 
davit of  his  title  thereto,  or  right  to  the  possession  thereof, 
stating  the  grounds  of  such  title  or  right,  and  serve  the 
Bame  upon  the  officer,  the  officer  shall  not  be  bound  to  keep 
the  property,  or  deliver  it  to  the  pluntiff,  unless  the  plaintiff, 
on  demand  of  him  or  his  agent,  indemnify  the  officer 
against  such  claim,  by  an  undertaking,  executed  by  two 
sufficient  sureties,  accompanied  by  their  affidavits,  that  they 
are  each  worth  double  the  value  of  the  property  as  specified 
in  the  affidavit  of  the  plaintiff,  over  and  above  their  debts 
and  liabilities,  exclusive  of  property  exempt  from  execution, 
and  are  freeholders  or  householders  of  the  county ;  and  no 
claim  to  such  property  by  any  other  person  than  the  defend- 
ant or  his  agent  shall  be  valid  agiuinst  the  officer,  unless  so 
made, 

§  566.  The  officer  shall  return  the  order  and  affidavit  irithin 
Jbedays. 

The  officer  shall  return  the  order  and  affidavit,  with  his 
proceedings  thereon,  to  the  Justice  within  five  days  after  tak- 
ing the  property  mentioned  therein. 

§  567.  Qualification  of  sureties  in  this  chapter. 

The  qualification  of  sureties  on  the  several  undertakings 

Sec.  567.  The  qaalifioation  of  sm-eties  in  the  seyeral  under- 
takingB  required  by  this  chapter,  shall  be  as  follows:  First— 
Each  of  them  shaU  be  a  resident  and  householder  or  freeholder, 
within  the  county.  Second— Each  shaU  be  worth  the  amouni 
stated  in  the  undertaking,  over  and  above  all  his  debts  and 
liabilities,  exclusive  of  property  exempt  f^om  execution.— 
. Amendment  approved  March  2, 1872. 

§  568.  Manner  of  justification  of  sureties. 
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cer  shall  be  responsible  for  the  sufficiency  of  the  soretiei 
until  the  objection  to  them  is  either  waived,  as  above  pio* 
vided,  or  until  they  justify.  If  the  defendant  except  to  the 
sureties,  he  cannot  reclaim  the  property  as  provided  in  dn 
next  section. 

§  561.  The  defendant  may  wUhin  two  days  require  a  retm 
of  the  property. 

At  any  time  before  the  delivery  of  the  property  to  the  plain- 
tiff, the  defendant  may,  if  he  do  not  except  lo  the  suretieB  of 
the  plaintiff,  require  the  return  thereof,  upon  giving  to  the 
officer  a  written  undertaking,  executed  by  two  or  more  safi- 
cient  sureties,  to  the  effect  that  they  are  bound  in  double  tbe 
value  of  the  property,  as  stated  in  the  affidavit  of  the  plaiotifil 
for  the  delivery  thereof  to  the  plaintiff  if  such  delivery  be 
adjudged,  and  for  the  payment  to  him  of  such  sum  as  may 
for  any  cause  be  recovered  against  the  defendant  If  a  retaro 
of  the  property  be  not  so  required  within  two  days  after  the 
taking  and  service  of  notice  to  the  defendant,  it  shall  be  de* 
livered  to  the  plaintiff,  except  as  provided  in  this  chapter. 

§  562.  Defendants  sureties  shall  justify.  Officer  to  be  resptf^r 
sibte  until  such  just^icaiian. 

The  defendant's  sureties,  upon  reasonable  notice  to  the  plain- 
tiff, shall  justify  before  the  Justice;  and  upon  such  justifica- 
tion, the  officer  shall  deliver  the  property  to  the  defendant 
The  officer  shall  be  responsible  for  the  defendant's  sureties  until 
they  justify,  or  until  the  justification  is  completed  or  expressly 
waived,  and  may  retain  the  property  until  that  time;  but  if 
they,  or  others  in  their  place  fail  to  justify  at  the  time  ap- 
pointed, he  shall  deliver  the  property  to  the  plaintiff 

§  668.  Jff^  the  property  be  concealed^  duty  of  the  officer. 
If  the  p*vpflr*^^  ^^  ^*^  '^***  *' —  "  ' 
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When  the  officer  shall  have  taken  property,  as  in  this  chap* 
te  provided,  he  shall  keep  it  in  a  secnre  place,  and  deliver  it 
lo  the  party  entitled  thereto,  upon  receiving  his  lawfal  fees 
for  taking  and  his  necessary  expenses  for  keeping  the  same. 

§  565.  Claim  of  the  property  by  a  third  party ^  proceedings 
upon. 

If  the  property  taken  be  claimed  by  any  other  person 
than  the  defendant  or  his  agent,  and  such  person  make  affi- 
davit of  his  title  thereto,  or  right  to  the  possession  thereof, 
stating  the  grounds  of  such  title  or  right,  and  serve  the 
same  upon  the  officer,  the  officer  shall  not  be  bound  to  keep 
the  property,  or  deliver  it  to  the  plaintiff,  unless  the  plaintiff, 
on  demand  of  him  or  his  agent,  indemnify  the  officer 
against  such  claim,  by  an  undertaking,  executed  by  two 
sufficient  sureties,  accompanied  by  their  affidavits,  that  they 
are  each  worth  double  the  value  of  the  property  as  specified 
in  the  affidavit  of  the  plaintiff,  over  and  above  their  debts 
and  liabilities,  exclusive  of  property  exempt  from  execution, 
and  are  freeholders  or  householders  of  the  county ;  and  no 
claim  to  such  property  by  any  other  person  than  the  defend- 
ant or  his  agent  shall  be  valid  against  the  officer,  unless  so 
made, 

§  566.  7^  officer  shall  return  the  order  and  affidavit  vrithin 
five  days. 

The  officer  shall  return  the  order  and  affidavit,  with  his 
proceedings  thereon,  to  the  Justice  within  five  days  after  tak- 
ing the  property  mentioned  therein. 

§  567.  QuaUficatim  of  sureties  in  this  chapter. 

L    The  qualification  of  sureties  on  the  several  undertakings 
Squired  by  this  chapter,  shall  be  as  follows : 

Ist.  Each  of  them  shall  be  a  resident  and  householder  or 
reeholder  within  the  county ; 
2d.  Each  shall  be  worth  double  the  amount  stated  in  the 
Udertaking,  over  and  above  all  his  debts  and  liabilities, 
scclusive  of  property  exempt  from  execution. 

§  568.  Manner  of  justification  of  sureties* 
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For  the  purpose  of  jusiificaticMi,  each  of  the  Bureties  shall 
attend  before  the  Justice  at  the  time  mentioned  in  the  no^ 
tice,  and  may  be  examined  on  oath,  on  the  part  of  the  ad- 
verse  party,  touching  his  sufficiency,  in  such  manner  as  tl» 
Justice  in  his  discretion,  may  think  proper.  The  ezami- 
nation  shall  be  reduced  to  writing,  and  subscribed  by  the 
sureties,  if  required. 

§  569.  Ezarninatiaa  to  be  aimexed  to  the  vndertakmff. 

If  the  Justice  find  the  sureties  sufficient,  he  shall  annex 
the  examination  to  the  undertaking,  endorse  his  allowaDce 
thereon,  and  file  the  same,  and  the  officer  shall  thereupon  be 
exonerated  from  liability. 


TITLE    LV. 
Chapter  HI. — Pleadings  and  trioL 

SEcnoN  670.  Pleadings  in  Jnstioes'  Coorts. 

671.  Pleadings,  in  what  oases  to>be  in  vnting  or  onl. 

672.  Pleading,  manner  of  presenting  and  form  of. 

673.  Complaint^  contents  of. 

674.  Answer*  contents  of. 

676.    Statement  of  insoi&oient  knowledge,  etc.,  shaU  be  dsesMd 
a  denial. 

676.  Manner  of  pleading  a  written  instrtimeni 

677.  If  a  copy  ot  an  instrnment  be  filed,  the  signatures  will  be 

deemed  admitted,  unless  denied  under  oath. 

675.  Demurrer  to  pleadings  in  Justices'  Courts. 

679.  Variance  between  the  proof  and  the  aJleg^ons  in  a  plead* 

ing. 

680.  Amendment  of  pleadings. 

681.  Title  to  real  estate  cannot  be  questioned  before  a  Justiof. 

Such  cases  shaU  be  certified  to  th^District  Court. 

682.  Change  of  venue  in  certain  cases.    A4joumment  on  de- 

mand of  a  jury. 

683.  Adjournment  not  to  exceed  ten  days. 

68i.    Adjournment  not  to  exceed  four  months  for  same  canse- 
686.    Ko  continuance  for  more  than  ten  days  shall  be  granted, 

unless  upon  filing  undertaking. 
686.    Failure  of  either  pi^  to  appear,  effect  of. 
887.    Trial  by  jury.    Summoning  jury. 

688.  Empanneling  the  jury,    mimber  necessary  to  oompose  a 

689.  If  a  sufllcient  number  of  iwors  do  not  attend,  otfasn  shiO 

be  summoned. 

690.  ChaUenges  to  Jurors. 

§  570.  Pleadings  in  Justices^  Omrts. 

The  pleadings  in  Jastices'  Courts  shall  be: 
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let.  The  complaint  by  thd  plaintiff,  stating  the  cause  ot 
motion; 

2d.  The  answer  by  the  defendant,  stating  the  gronnd  of 
the  defense. 

1.  The  mle,  a  penal  Btatnte,  mnst  be  declared  upon  by  the  party  seeking  a 
xeoovezy  under  it,  does  not  apply  to  pleadings  in  Jnatioes*  Courts.  O'Co^ 
laghan.  v.  BooiK,  6  Cal.  66;  HaH  y.  Moon,  Id.  161. 

2.  Where  the  complaint  in  a  Justice's  Gottrt,  in  addition  to  a  good  oaose  of 
action,  contains  ayerments  and  prays  reHef  respecting  matters  not  within  the 
jurisdiction  of  the  Gonrt,  the  action  should  not  for  that  reason  be  dismissed, 
irat  the  Court  should  direct  an  amendment  and  disregard  the  objectionable 
matter.    Howctrd  t.  Fafenfiiie,  20  CaL  282. 

§  571.  Pleadings,  in  what  cases  to  be  in  writing  or  oral. 

The  pleading  shall  be  in  writing,  and  verified  by  the  oath 
of  the  party,  his  agent  or  attorney,  when  the  action  is: 

1st.  For  the  foreclosure  of  any  mortgage,  or  the  enforce- 
ment of  any  lien  on  personal  property; 

2d.  For  a  forcible  or  unlawful  entry  upon,  or  a  forcible  or 
unlawful  detention  of  lands,  tenement-s,  or  other  possessions  ; 

3d.  To  recover  possession  of  a  *'  mining  claim."  In  other 
cases  the  pleadings  may  be  oral  or  in  writing. 

See  Amendmenta  to  the  Constitution,  1862. 

§  572.  Pleadings,  manner  of  presenting,  and  form  of. 

When  the  pleadings  are  oral,  the  substance  of  them  shaU 
be  entered  by  the  Justice  in  his  docket;  when  in  writing 
they  shall  be  filed  in  his  office,  and  a  reference  to  them  made 
in  the  docket.  Pleadings  shall  not  be  required  to  be  in  any 
particular  form,  but  shall  be  such  as  to  enable  a  person  of 
common  understanding  to  know  what  is  intended. 

1.  It  is  not  the  poliov  of  the  law  to  confine  pcurties  to  any  nioe  strictness  in 
tdeading,  particularly  before  Justices  of  the  Peace;  accordingly,  when  a  party, 
instead  of  demurring  for  informality,  goes  to  trial,  it  must  be  considered  as 
eared  by  tho  verdict.    Cronise  ▼.  OarghiU,  4  Cal.  120. 

2.  Pleading  in  Justices'  Courts  construed  with  great  Uberality;  and  if  the 
fiacte  stated  be  sufficient  to  show  the  nature  of  the  claim  or  defense,  nothing 
farther  is  required.  To  reverse  a  judgment  had  in  such  Courts  for  defects  in 
the  complaint,  the  defects  should  be  such  as  were  calculated  to  mislead  the 
adverse  party.    Stuart  v.  Lander,  16  Cal.  872. 

§  578.  Complaint,  contents  of. 

The  complaint  shall  state  in  a  plain  and  direct  mcinner  the 
facts  constituting  the  cause  of  action. 

1.  A  note,  with  the  proper  indonements  thereon,  filed  with  a  Justice  of  the 
Peace,  is  a  sufficient  complaint.    HamiUon  v.  McDonald,  18  Cal.  128. 

§  574.  Answer,  contents  of. 
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The  answer  may  contain  a  denial  of  any  of  the  material 
facts  stated  in  the  complaint,  which  the  defendant  believes  to 
be  nntrue,  and  also  a  statement,  in  a  plain  and  direct  manner 
of  any  other  facts  constituting  a  defense,  or  a  ooonter  claim, 
upon  which  an  action  may  be  brought  by  the  defendant 
against  the  plaintiff  in  a  Justices'  Court. 

1.  An  answer  in  a  Justice's  Courts  denying  generaUy  the  aUegations  of  flia 
complaint,  conforms  substantiaUy  to  section  Ave  hundred  and  seyenty-foor  of 
the  JPractice  Act.    SuUivan  v.  Cory,  17  Cal.  80. 

2.  Where  a  defendant  appears  for  the  purpose  of  taking  adTsntege  of 
irregular  summons  by  motion  to  dismiss,  it  does  not  amount  to  a  wairer  of 
his  rights  so  as  to  cure  the  defect.    Deidishdmer  v.  Brown,  8  Gal.  889. 

3.  Nor  does  he  waiye  his  rights  by  answering  after  moving  to  dismiM,  and 
motion  ovemiled.    Id.    Oray  t.  HaweSj  Id.  569. 

i.  Though  the  GiTil  Practice  Act  provides  that  pleadings  in  Juslioes*  Couli 
must  in  some  cases  be  yerified,  yet  it  does  not  re<}uire  that  the  answer  shoold 
deny  specifically  the  allegations  in  the  complaint;  a  general  denial  will  be 
sufficient.    Mianiiwm  t.  Burr,  20  Gal.  49. 

5.  The  objection  to  the  jurisdiction  on  the  ground  of  excess  of  Talue  of  tiie 
subject  in  controversy,  is  properly  taken  l^  answer;  and  when  so  taken, 
should  be  determined  before  proceeding  to  hear  the  merits  of  the  action. 
SmoU  ▼.  Qvsm,  6  GaL  447. 

6.  Act  does  not  require  the  answer  to  a  verified  oomplaint  in  an  action  in  a 
Justice's  Gourt  to  controvert  specifically  the  materiu  allegations  of  sodi 
complaint.  It  is  sufficient  if  the  answer  deny  the  material  allegatioDa,  eithflr 
generally  or  specifically.    MinJbwm  v.  Bvrr,  20  Gal.  48. 

7.  A  defendant  in  a  Justice's  Gourt  cannot  set  up  a  counter  daim  for  a  son 
exceeding  three  hundred  dollars.    MatifiM  v.  Johnson^  90  GaL  645. 

§  575.  i^iemeni  of  insufficient  kncwledffe^  etCj  shall  be  deemed 
d  denial. 

A  statement  in  an  answer  that  the  party  has  not  sufficient 
knowledge  or  information  in  respect  to  a  particular  aUegation 
in  the  previous  pleading  of  the  adverse  party  to  form  a  be* 
lief,  shall  be  deemed  equivalent  to  a  denial. 

§  576.  Manner  of  pleading  a  written  instrumenL 

When  the  cause  of  action  or  counter  claim  arises  upon  an 
account  or  instrument  for  the  payment  of  money  only,  it  shall 
be  sufficient  for  the  party  to  deliver  a  copy  of  the  account  or 
instrument  to  the  Court,  and  to  state  that  there  is  due  to  him 
thereupon,  from  the  adverse  party,  a  specified  sum,  which  he 
claims  to  recover  or  set  off.  The  Gourt  may,  at  the  time  of 
the  pleading,  require  that  the  original  account  or  instrument 
be  exhibited  to  the  inspection  of  the  adverse  party,  and  a 
copy  to  be  furnished;  or  if  it  be  not  so  exhibited  and  a  copy 
furnished,  may  prohibit  its  being  afterwards  given  in  evi* 
dence. 
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L  A  note,  with  the  proper  inclorsementfl  thereon,  filed  -with  a  Jostioe  of  the 
Peace,  is  a  gnfficient  complaint.    SamUton  v.  McDanaldf  18  CaL  128. 

2.  A  Jnatioe  of  the  Peace  has  no  jorisdiction  to  pass  npon  a  counter  elaimy 
(ff  setoff,  unless  it  be  for  sneh  a  stun  as  the  defendant  might  have  maintained 
in  an  action  against  the  plaintiif  in  a  Justice's  Court.  Malaon  y.  Vaughn j  23 
Cal.  61. 

§  577.  7/  a  copy  of  an  instrument  beJUedy  the  signature  there- 
on  wQl  be  deemed  adn\iUedj  unless  denied  under  oath. 

If  the  plaintiff  annex  to  his  complaint,  or  file  with  the 
Justice  at  the  time  of  issuing  the  summons,  a  cop^  of  the 
promissory  note,  bill  of  exchange,  or  other  written  obligation 
for  the  payment  of  money  upon  which  the  action  is  brought, 
the  defendant  shall  be  deemed  to  admit  the  genuineness  of 
the  signatures  of  the  makers,  indorsers,  or  assignors  thereof, 
unless  he  specifically  deny  the  same  in  his  answer,  and  verify 
the  answer  by  his  oath. 

'Amended  1854,  96. 

§  578.  Demurrer  to  pleadings  in  Justices'  Courts. 

Either  party  may  object  to  a  pleading  of  his  adversary,  or 
to  any  part  thereof,  that  it  is  not  sufficiently  explicit  to  en- 
able him  to  understand  it,  or  that  it  contains  no  cause  of 
action  or  defense,  although  it  be  taken  as  true.  If  the  Court 
deem  the  objection  well  founded,  it  shall  order  the  pleading 
to  be  amended,  and  if  the  party  refuse  to  amend,  the  defec- 
tive pleading  shall  be  disregarded. 

1.  It  is  not  the  policy  of  the  law  to  confine  parties  to  any  nice  strictness  in 
pleading,  pardotuarly  before  Justices  of  the  Peace.  Accordingly,  where  a 
party,  instead  of  demurring  for  informality,  goes  to  trial,  it  must  De  consid- 
ered as  cored  hj  the  yerdiot    Cromse  v.  CargkiU,  4  Gal.  120. 

See  notes  nnder  }  67i. 

§  579.  Variance  between  the  proof  and  the  allegations  in  a 
pleading, 

A  variance  between  the  proof  on  the  trial  and  the  allega- 
tions in  a  pleetding,  shall  be  disregarded  as  immaterial,  unless 
the  Court  be  satisfied  that  the  adverse  party  has  been  misled 
to  his  prejudice  thereby. 

1.  If  the  answer  sets  up  as  a  defense  in  an  action  on  a  biU  of  exchange  a 
total  iiulure  of  consideration,  and  the  proof  shows  apartial  failure  only,  the 
Tuianoe  is  not  an  ayailable  one  nnder  onr  practice.  Plate  ▼.  Vega,  31  Gal.  883. 

§  580.  Amendments  of  pleadings. 

The  pleadings  may  be  amended  at  any  time  before  the 
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trial,  to  supply  a  deficiency  or  omission,  when  by  such  amend- 
ment substantial  justice  will  be  promoted.  If  the  amend- 
ment be  made  after  the  issue,  and  it  be  made  to  appear  to 
the  satisfaction  of  the  Court,  by  oath,  that  an  adjoummeat 
is  necessary  to  the  adverse  party  in  consequence  of  such 
amendment,  an  adjournment  shall  be  granted.  The  Coart 
may  also,  in  its  discretion,  require  as  a  condition  of  an  amend- 
ment, the  payment  of  costs  to  the  adverse  part}"^,  to  be  fixed 
by  the  Court,  not  exceeding  twenty  dollars ;  but  such  pay- 
ment shall  not  be  required  unless  an  adjournment  is  made 
necessary  by  the  amendment;  nor  shall  an  amendment  be 
allowed  after  a  witness  is  sworn  on  the  trial,  when  an  adjourn* 
ment  thereby  will  be  made  necessary. 

1.  Pleftdings  in  Jiwtioes'  Cettrto  are  not  held  to  much  strictaesB.  When 
phiintiff  avers  he  is  admimstrator  in  fact  of  the  intestate,  and  this  is  not 
denied  in  the  answer,  no  further  proof  of  plainttfTs  right  to  sue  is  reqiiisile. 
lAetdng  y.  Oauld,  13  Cal.  596. 


2.  A  Justice  of  the  Peace  has  the  right  to  aUow  a  complaint  to  be  amended 
ipects,  so  that  the  case  may  oe 
whether  the  defect  be  in  the  statement  of  jorisdiotion  or  any  other  fact   Thfl 


in  aU  respects,  so  that  the  case  may  oe  determined  on  its  merits;  and  this, 


greatest  liberality  and  indulgence  should  be  extended  in  aU  snch  appUcatioiiB. 
UnhaH  y.  Buiff  et  al.,  11  Cal.  280. 

3.  This  is  a  priyilege  which  ia  neyer  denied,  whether  the  question  be  oae 
of  jurisdiction  or  otherwise,  ^^ross  Vol.  (iuarlg  Min.  Co,  y.  Siaeklmm,  6 
Cal.  413. 

4.  It  is  error  to  refuse  to  allow  a  plaintiff  to  strike  out  a  datm  for  damagett 
without  regard  to  the  purpose  whi<di  may  influence  him.    I<L 

5.  Amendments  should  be  readily  allowed  wheneyer  they  will  tend  to  tiM 
furtherance  of  justice^  and  the  greatest  libandity  in  this  respect  should  be 
extended  to  pleadings  in  Justices  Courts.    BuUer  y.  King,  10  Cal.  342. 

§  581.  '  TUU  to  real  eataie  cannot  be  questioned  before  a  Jus- 
tice.   Such  cases  shaU  be  certified  to  a  District  Court. 

The  parties  shall  not  be  at  liberty  to  give  evidence  upon 
any  question  which  involves  the  title  or  possession  of  real 
property,  or  the  legality  of  any  tax,  impost,  assessment,  toll,  , 
or  municipal  fine,  nor  shall  any  issue  presenting  such  qnes*  J 
tion  be  tried  by  said  justice ;  and  if  it  appear,  from  the  piftio* 
tiff's  own  showing  on  the  trial,  or  from  the  answer  of  the 
defendant,  verified  by  his  oath,  that  the  determination  of  the 
action  will  necessarily  involte  the  question  of  title  or  poeeeft* 
sion  to  real  property,  or  the  legality  of  any  tax,  impost 
assessment,  toll,  or  municipal  fine,  the  Justice  shall  suspend 
all  further  proceedings  in  the  action  and  certify  the  plead*  I 
ings,  or  if  the  pleadings  be  oral,  a  transcript  of  the  bub^  I 
from  his  docket  to  the  District  Oourtof  the  County,  andftom 
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the  time  of  fling  such  pleadings  or  transcript  with  the 
Conntj  Clerk,  the  District  Oonrt  shall  have  over  the  action 
the  same  jurisdiction  as  if  it  were  commenced  therein. 

lAmendfid  186S-4^  117. 

1.  Where  in  a  suit  in  a  Jostioe's  Gonii  for  damogea  to  real  property,  the 
answer  put  in  iasne  the  oT^mership  of  the  property,  and  the  defendant  moved 
to  tnmnbr  the  case  to  the  Distriot  Oonrt  for  trial,  i^rhioh  motion  was  refased; 
and  after  trial  hefore  the  Jnatice,  judgment  was  rendered  for  plaintiff,  and 
the  defendant  appealed  to  the  connty  Court,  where  the  judgment  waa  set 
aside,  and  an  order  made  transferring  the  case  to  the  DiatnctT  Court,  where, 
after  trial,  plaintiff  a^in  had  judgment:  Hdd,  that  the  county  Court  had 
authority,  under  sections  Ave  hundred  and  eighty-one  and  three  hundred  and 
rizty-seyen  of  the  Practice  Act^  to  transfer  tM  oaie  to  the  District  Oonrt;  tiiat 
the  effect  of  the  appeal  to  the  County  Court  was  to  Test  it  wiUi  authority  to 
make  all  orders  necessary  for  the  determination  of  the  case;  and  as  the  case 
was  to  be  tried  de  notx>,  and'  the  County  Court  was  incompetent,  under  Uia 
statute,  to  tET  it,  the  transfer  to  the  District  Court  was  necessary.  OuUeii  y. 
Lemgridge,  17  Cal.  67. 

2.  If  upon  the  filing  of  the  defendant's  Terifled  answer  in  a  Justice's  Court 
it  appears  in  the  answer  that  the  determination  of  the  action  will  necessarily 
imrohe  a  question  of  titie  to  Teal  property,  the  cause  ^ould*  be  transferred  to  a 
District  Court,  and  when  so  traxisferred,  the  District  Court  obtains  complete 
jurisdiction  in  the  premises.    Bcherty  t.  Thayer,  31  Cal.  140. 

§  582.  *  Chanffe  of  venue  in  certain  cases.  Adjoummeni  en 
demand  of  a  jury. 

If,  at  any  time  before  the  trial,  it  appear  to  the  satisfac- 
tion of  the  Justice  before  whom  the  action  is  brought,  by 
affidavit  of  either  party,  that  such  justice  is  a  material  wit- 
ness for  either  party,  or  if  either  party  make  affidavit  that 
he  has  reason  to  believe,  and  does  believe,  that  he  cannot 
have  a  fair  and  impartial  trial  before  such  Justice,  by  rea- 
son of  the  interest,  prejudice,  or  bias  of  the  Justice,  the 
Hiction  may  be  transferred  to  soma  other  Justice  of  the 
same  or  a  neighboring  township ;  and  in  case  a  jury  be  de^ 
manded,  and  affidavit  of  either  party  is  made  that  he  cannot 
have  a  &ir  and  impatiial  trial,  on  account  of  the  bias  or 
prejudice  of  the  citizens  of  the  township  i^ainst  him,  the 
action  may  be  transferred  to  some  other  Justice  of  the 
Peace  in  the  county ;  but  only  one  transfer  shall  be  allowed 
td  either  party:  The  Justice  to  whom  an  action  may  be 
transferred  by  the  provisions  of  this  section,  shall  have  and 
exercise  the  same  jurisdiction  over  the  action  as  if  it  had 
been  ori^ally  commenced  before  him.  The  Justice  or- 
dering the  transfer  of  the  action  to  another  Justice,  shall 
immediately  transmit  to  tfao  latter^  on  payment  by  the  party 
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applying  of  all  the  costs  that  have  accrued,  all  the  papen 
in  the  action,  together  with  a  certified  transcript  from  his 
docket  of  the  proceedings  therein.  The  Justice  to  whom 
the  case  is  transferred  shall  issue  a  notice,  stating  the  time 
and  place  when  and  where  the  trial  will  take  place,  which 
notice  shall  be  served  upon  the  parties  by  any  ofBcer  aa- 
thorized  to  serve  process  in  a  Justice's  Court,  or  by  any 

{)erson  specially  deputized  by  the  Justice  for  that  purpose,  at 
east  one  day  before  the  trial. 

^Amended  1863,  279  ;    1863,502. 

Upon  the  return  day  of  the  summons,  if  a  juiy  be 
required,  or,  if  the  Justice  be  actually  engaged  in  other 
official  business,  he  may  adjourn  the  trial  without  the  con- 
sent of  either  party,  as  follows : 

1st.  When  a  purty  who  is  not  a  resident  of  the  coaniy 
is  in  attendance,  the  adjournment  not  to  exceed  twenty- 
four  hours ;  when  the  defendant  in  attendance  is  under 
arrest,  the  a^ournment  not  to  exceed  three  hours; 

2d.  In  other  cases,  not  to  exceed  five  days. 

1.  Where  a  Justice  is  interested  in  the  event  of  a  stdt,  the  sfcatate  leq^oirei 
that  he  should  transfer  the  case  before  another  Jnstioe.  Lama  t.  Qiuiatm,  5 
Oal.  607. 

2.  A  Jnstioes'  Court  to  which  a  case  has  been  transferred  from  another  am- 
ilar  Court,  may  again,  for  oaose  shown,  change  the  venue.  The  FnpU  m 
ret.  Hagleif  t.  Bvbbard,  22  Cal.  Si. 

§  588.  ^Adjournment  not  to  exceed  ten  days  for  vxml  of  mO" 
terial  testimom/. 

The  trial  may  be  adjourned  by  consent,  or  upon 
application  of  either  party,  without  the  consent  of  the 
other,  for  a  period  not  exceeding  ten  days,  (except  as  pro- 
vided in  the  next  section),  as  follows : 

1st  The  party  asking  the  a^oumment  shall,  if  required 
by  his  adversary,  prove  by  his  own  oath,  or  otherwise,  thit 
he  cannot,  for  want  of  material  testimony,  which  he  ex 
pects  to  procure,  safely  proceed  to  trial,  and  shall  show  in 
what  respect  the  testimony  expected  is  material,  and  thrt 
he  has  used  due  diligence  to  procure^it,  and  has  been  una- 
ble to  do  so ; 

2d.  The  party  asking  the  adjournment  shall  also,  if 
required  by  the  adverse  party^  consent  that  the  teetamony 
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of  any  witness  of  sncli  adverse  party,  who  is  in  attendance, 
be  then  taken  by  deposition  before  the  Justice,  which  shall 
accordingly  be  done,  and  the  testimony  so  taken  may  be 
read  on  the  trial,  with  the  same  efiect,  and  subject  to  the 
same  objections  as  if  the  witness  were  produced;  but  such 
objections  shall  be  made  at  the  time  of  taking  the  deposi- 
tion; 

8d,  The  Court  may  also  require  the  moving  party  to 
state,  upon  affidavit  the  evidence  which  he  expects  to  ob- 
tain, and  if  the  adverse  party  thereupon  admit  that  such 
evidence  would  be  given,  and  that  it  be  considered  as  actu- 
ally given  on  the  trial,  or  offered  and  overruled  as  improper, 
the  trial  shall  not  be  postponed. 

^Amended  1854»  96. 

§  584.  ^Acljoummeni  not  to  exceed  four  montJiSy  for  same 
cause. 

An  adjournment  may  be  had,  either  at  the  time  of  joining 
issue,  or  at  any  subsequent  time  to  which  the  case  may 
stand  adjourned,  on  application  of  either  party,  for  a  period 
longer  than  ten  days,  but  not  to  exceed  four  months,  from 
the  time  of  the  return  of  the  summons,  upon  proof  by  the 
oath  of  the  party,  or  otherwise,  to  the  satisfaction  of  the 
Justice,  that  such  party  cannot  be  ready  for  trial  before 
the  time  to  which  he  desires  an  adjournment,  for  want  of 
material  evidence,  particularly  describing  it,  and  that  the 
delay  has  not  been  made  necessary  by  any  act  or  negligence 
on  his  part  since  the  action  was  commenced;  that  he  has 
used  due  diligence  to  procure  the  evidence,  and  has  been 
unable  to  do  so,  and  that  he  expects  to  procure  the  evidence 
at  the  time  stated  by  him :  provided,  that  if  the  adverse 
party  admit  that  such  evidence  would  be  given,  and  consent 
that  it  may  be  considered  as  given  on  the  trial,  or  offered 
or  overruled  as  improper,  the  adjournment  shall  not  be  had. 

Mmendfld  1864,  96. 

§  585.  No  coiitmumce  for  more  than  ten  days  shall  be  granted j 
unless  upon  fJmg  undertaking. 

No  acyoumment  shall  be  granted  for  a  period  longer 
than  ten  days,  upon  the  application  of  either  party,  except 


{§  586-dO]  TBIAL  B7  JUBT.  581 

upon  condition  that  snch  party  file  an  nndertaldng,  wkk 
sureties,  to  be  approved  by  the  Juaticey  to  the  effect  that 
they  will  pay  to  the  opposite  party  the  amount  of  any  ja^- 
ment  which  may  be  recovered  against  the  party  applying. 

§  686.  Failure  of  either  party  to  appear j  effects  of. 

[1867-8.]  If  either  party  shall  fail  to  appear  at  the  time 
fixed  tor  trial,  or  at  the  time  to  which  the  trial  has  been 
adjourned,  the  trial  may  proceed  at  the  request  of  the  ad- 
verse party,  and  judgment  shall  be  rendered  in  conformity 
with  the  pleadings  and  proofs. 

687.  Trial  hyjwy.    Swnmaning  jurors. 

A  trial  by  jury  shall  be  demanded  at  l^e  time  of  joining 
issue;  and  shall  be  deemed  waived  if  neither  party  then  de- 
mand it.  When  demanded,  the  trial  of  the  case  shall  be 
adjourned,  until  a  time  and  place  fixed  for  the  return  of  the 
juiy.  If  neitber  party  desire  an  acyoarnment,  the  time  and 
place  shall  be  determined  by  the  Justice,  and  shall  been 
the  same  day,  or  within  the  next  two  days.  The  jury  shall 
be  sununoned  upon  an  order  of  the  Justice,  from  the  citi* 
zens  of  the  city  or  township,  and  not  from  the  bystandon. 

§  688.  Mnpannding  a  jury.  Number  necessary  to  compose  a 
jury. 

At  the  time  appointed  for  the  trial,  the  Justice  shall  pro- 
ceed to  call,  from  the  jurors  summoned,  the  names  of  the 
persons  to  constitute  the  jury  for  the  trial  of  the  issue.  The 
jury,  by  consent  of  the  parties,  may  consist  of  any  number 
not  more  than  twelve  nor  less  than  three. 

§  589.  If  a  suffiderU  number  of  jvarars  do  not  aiiendj  oAert 
shall  be  summoned. 

If  a  sufficient  number  of  competent  and  indifferent  jnron 
do  not  attend,  the  Justice  shall  direct  others  to  be  eoni' 
moned  from  the  vicinity,  and  not  from  the  bystanders, 
sufficient  to  complete  the  jury. 

§  690.  Challenges  of  jurors. 

Either  party  may  challenge  the  jurors.    The  chaHengw 
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shall  be  either  peremptory,  or  for  cause.  Each  party  shall 
he  entitled  to  three  peremptory  challenges.  Either  party 
may  challesge  for  cause,  on  any  grounds  set  forth  in  section 
one  hundred  and  sixty-two.  Challenges  for  cause  shall  be 
tried  by  the  Justice  in  a  summary  manner,  who  may  exam- 
ine the  juror  challenged,  and  witnesses. 


TITLE    LVI. 
Chaptis  IY. — Jvdgmeni  and  execution. 

SsonoM  591.    Jndgznent  of  dismissal  entered  in  certain  oases  withont 

prejudice. 
592.    Jad^^ent  for  plaintiff  by  default. 
693.    Upon  issne  joined,  the  Jnstice  shall  try  the  cause  and 

render  jndgment. 
594.    Entry  of  jndgment,  time  and  manner  of. 
596.    If  the  sum  found  due  exceeds  the  jurisdiction  of  the 

Justice,  tiie  excess  may  be  remitted. 

596.  Offer  to  compromise  before  trial. 

597.  Jndgment  when  the  defendant  is  subject  to  arrest. 
698.    Costs  shall  be  added  to  the  verdict. 

599.  Execntion  issued  by  the  Jnstice,  except  when  it  is  to  nm 

ont  of  the  connty.    Jnd^ent  liens,  how  created. 

600.  Execntion  may  issne  at  any  tmie  within  ftve  years. 

601.  Execntion,  contents  of, 

602.  Duty  of  officer  receiying  execution.    Supplementary  pro- 

ceedings. 

§  691.  Jydgmeni  of  dismissal  entered  in  certam  cases  wUhaui 
pr^udice. 

Judgment  that  the  action  be  dismissed  without  prejudice 
to  a  new  action,  may  be  entered  with  costs  in  the  following 
cases : 

let.  When  the  plaintiff  voluntarily  dismisses  the  action 
before  it  is  finally  submitted ; 

2d.  When  he  fails  to  appear  at  the  time  specified  in  the 
summons,  or  upon  adjournment,  or  within  one  hour  there- 
after; 

8d.  When  it  is  objected  at  the  trial,  and  appears  by  the 
evidence,  that  the  action  is  brought  in  the  wrong  county,  or 
township,  or  city;  but  if  the  objection  be  taken  and  over- 
ruled, it  shall  be  cause  only  of  reversal  on  appeal,  and  shall 
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not  otherwise  invalidate  the  judgment ;  if  not  taken  at  the 
trialy  it  shall  be  deemed  waived,  and  shall  not  be  caoae  of 
reversal. 

1.  Suit  brought  in  Jnstice^s  Gonrt  for  to^^mfihip  No.  6,  sezrice  on  <iAfe«^iirf 
in  township  No.  3,  by  Constable  of  township  No.  3.  Defendant  appean,  and 
before  filing  answer,  moYes  to  dismiss  the  action  on  the  gronnds:  Ist  That 
the  Gonrt  has  no  jurisdiction  of  the  person  of  defendant.  2d.  That  the  ntma 
of  the  officer  is  insufficient  to  give  jurisdiction.  Eeid,  that  the  motion  ww 
properly  denied;  that  defendant  could  not  thus  defeat  the  whole  case  tn  fimias 
u^n  the  insufficiencies  of  the  record,  though  the  action  mi^t  be  thus  dis- 
missed if  the  facts  were  shown  to  be  such  that  me  record  could  not  be  ammidwl. 
BamilUm  y.  McDonald,  18  Gal.  128. 

2.  In  case  of  a  dismissal  of  au  action  by  a  Justice  of  the  Peace  for  aoo- 
appearance  of  the  plaintiff,  the  judgment  for  defendant  operates  as  a  dfesola- 
tion  of  an  attachment,  although  the  Justice  reinstates  the  case,  and  the  partM 
appear  and  try  it.    O'Coimer  v.  £Jak»y  27  GaL  312. 

§  592.  JvdgmenJt  for  pUtiniiff  by  defauU. 

When  the  defendant  fails  to  appear  and  answer,  judgment 
shall  be  given  for  the  plaintiff,  as  follows  : 

1st.  When  a  copy  of  the  acconnt,  note,  biU,  or  other 
obligation  upon  which  the  action  is  brought,  was  filed  with 
the  Justice  at  the  time  the  summous  was  issued,  judgment 
shall  be  given  without  further  evidence,  for  the  sum  specified 
in  the  summons ; 

2d.  In  other  cases,  the  Justice  shall  hear  the  evidence  of 
the  plaintiff,  and  render  judgment  for  such  only  sumas  sfaidl 
appear  by  the  evidence  to  be  just ;  but  in  no  case  exceeding 
the  amount  specified  in  the  summons. 

1.  A  judgment  by  default  rendered  in  a  Justice's  Gourt  cannot  be  attacked 
collaterally  as  void  for  want  of  jurisdiction  of  the  person  of  the  defendant— 
who  was  a  resident  of  the  county,  but  not  of  the  township  in  which  the  aoit  wu 
instituted — ^wben  there  appears  in  the  record  a  certificate,  indorsed  on  the  sum- 
mons by  the  officer  serving  it,  and  filed  with  the  Justice  who  acted  on  it,  tl»t 
the  summons  was  served  on  the  defendant  In  the  township  in  which  suit  was 
commenced.    Fogg  v.  Clemenis,  16  Gal.  889. 

2.  Such  certificate  is  sufficient,  prima  fadBf  to  establish  the  jurisdiction  of 
the  Justice.  The  objection  to  the  jurisdiction,  that  defendant  did  not  reside  in 
the  township  where  suit  was  brought,  should  have  been  taken  at  the  trial ;  and 
as  defendant  failed  to  appear,  the  judgment  is  conclusive.    Id, 

3.  Where  a  summons  was  issued  and  served  in  the  morning,  by  which  the 
defendants  were  cited  to  appear  and  answer  the  complaint  in  the  Gourt  of  First 
Instance,  at  ten  o'clock,  and  judgment  was  rendered  against  tliem  at  nine 
o'clock  in  the  morning  of  the  same  day :  Reldi  that  the  judgment  was  irreg^ii' 
lar,  and  should  be  reversed ;  notwithstanding  the  Gonrt  offered  them  permis- 
eion  to  come  in  at  a  subsequent  day  and  make  their  defense.  Parker  v.  Shtp- 
pard,  1  Gal.  131. 

§  698.  Upon  issue  joined^  the  Justice  shall  try  the  cause  ani 
render  judgment. 
Upon  issue  joined,  if  a  jury  trial  be  not  demanded,  the 
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jQgtice  shall  hear  the  evidence,  and  decide  all  questions  of 
&ct  and  of  law,  and  render  judgment  accordingly. 

§  594.  ^Entry  of  jvdgment^  time  and  manner  of. 

Upon  a  verdict,  the  Justice  shall  ilnmediately  render 
judgment  accordingly.  When  the  trial  is  hy  the  Justice, 
judgment  shall  he  entered  immediately  after  the  close  of 
the  trial,  if  the  defendant  has  heen  arrested  and  is  still  in 
custody ;  in  other  cases  it  shall  he  entered  within  four  days 
after  the  close  of  the  trial.  If  the  action  he  on  a  contract 
against  two  or  more  defendants,  and  the  summons  is  served 
on  one  or  more,  hut  not  on  all,  the  judgment  shall  he  en- 
tered up  only  against  those  who  were  served,  or  have 
voluntarily  appeared,  if  the  contract  he  a  several  or  a  joint 
and  several  contract;  hut  if  the  contract  be  a  joint  contract 
only,  the  judgment  shall  he  entered  up  against  all  the  de- 
fendants, but  shall  only  be  enforced  against  the  joint  prop* 
erty  of  all,  and  the  individual  property  of  the  defendants 
served,  or  who  have  voluntarily  appeared  in  the  action.  In 
an  action  on  a  contract  or  obligation  in  writing  for  the  di- 
rect payment  of  money,  made  payable  in  a  specified  kind  of 
money  or  currency,  judgment  for  the  plaintiff,  whether  the 
same  be  by  default  or  after  verdict,  may  follow  the  con- 
tract or  obligation,  and  be  made  payable  in  the^kind  of 
money  or  currency  specified^therein. 

Amended  1854,  97;  1863,  690. 

1 .  When  the  contract  saed  on  is  a  joint  contract  'of  two  defendants^  and 
judgment  is  entered  up  against  one  omy,  it  is  not  such  error  as  renders  the 
judgment  Yoid,  so  that  it  can  be  attacked  in  a  collateral  proceeding.  Beaver 
T.  Fitzgerald,  32  Cal.  86. 

3.  A  Justice's  Court  is  not  a  Court  of  record;  it  is  an  inferior  Court,  and 
fts  juisdiction  most  be  shown  affirmatively  by  a  party  relying  npon  or  claim- 
iug  any  right  under  its  judgments;  bat  parol  evidence  is  admissible  to  show 
fliat  the  defendant  was  within  its  jurisdiction.    Jciiey  y.  FoUz,  Oct.  T.  1867. 

§  595.  -5^  the  sum  found  due  exceed  the  jurisdiction  of  the  Jus- 
fee,  the  excess  may  be  remitted, 

^  When  the  amount  found  due  to  either  party  exceeds  the 
sum  for  which  the  Justice  is  authorized  to  enter  judgment, 
such  party  may  remit  the  excess,  and  judgment  may  he  ren- 
dered for  the  residue. 

§  696.  Offer  to  compromise  before  trial 
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If  the  defendant  at  any  time  before  the  trial,  offer  in  writing 
to  allow  judgment  to  be  taken  against  him  for  a  specified  sum, 
the  plaintiff  may  immediately  have  judgment  therefor,  wiUi 
the  costs  then  accrued;  but  if  he  do  not  accept  such  ofier 
before  the  trial,  and  fail  to  recover  in  the  action  a  sum  equal 
to  the  offer,  he  shall  not  recover  costs,  but  costs  shall  be  ad- 
judged against  him,  and  if  he  recover,  deducted  from  kit 
recovery.  But  the  offer  and  failure  to  accept  it  shall  not  be 
given  in  evidence  to  aflFect  the  recovery  otherwise  than  as  to 
costs,  as  above  provided. 

§  597.  Judgment  when  the  defendant  is  under  arrest 

When  a  judgment  is  rendered  in  a  case  where  the  defend- 
ant is  subject  to  arrest  and  imprisonment  thereon,  it  shall  be 
80  stated  in  the  judgment  and  entered  in  the  docket. 

§  598.  Costs  shaU  be  added  to  the  verdict. 

When  the  prevailing  party  is  entitled  to  costs  by  this 
chapter,  the  Justice  shall  add  their  amount  to  the  verdict; 
or  in  case  of  a  failure  of  the  plaintiff  to  recover,  or  in  case  of 
a  dismissal  of  the  action,  shall  enter  up  judgment  in  favor  of 
the  defendant  for  the  amount  of  jsuch  costs. 

§  599.  ^JExecuHon  issued  by  the  Justice^  excq>t  when  it  is  to 
judgment  liens,  haw  created. 

The  Justice,  on  demand  of  the  party  in  whose  favor  judg- 
ment is  rendered,  shall  give  him  a  transcript  thereof,  which 
may  be  filed  and  docketed  in  the  office  of  the  Clerk  of  tfaQ 
county  where  the  judgment  was  rendered.  The  time  of  the 
receipt  of  the  transcript  by  the  County  Clerk  shall  be  noted 
by  him  thereon,  and  entered  in  the  docket;  and  from  that 
time  executions  may  be  issued  by  the  County  Clerk  on  such 
judgments  to  the  Sheriff  of  any  other  county  of  the  State,  in 
the  same  manner  as  upon  judgments  recovered  in  the  higher 
Courts*  All  process  upon  judgments  recovered  in  Justices' 
Courts,  to  be  executed  within  the  same  county,  shall  be 
issued  by  the  Justice  or  his  successors  in  office.  No  jndg* 
ment  rendered  by  a  Justice  of  the  Peace  shall  create  any 
lien  upon  any  lands  of  the  defendant,  unless  a  transcript 
of  such  judgment,  certified  by  the  Justice,   be  filed  and 
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recorded  in  the  office  of  the  Becorder,  When  such  transcript 
is  to  be  filed  in  any  other  county  than  tiiat  in  which  the  Jus- 
tice resides,  such  transcript  Efhall  be  accompanied  with  the 
certificate  of  the  County  Clerk  as  to  the  official  character  of 
the  Justice.  When  so  filed  and  recorded  in  the  office  of  the 
Becorder  for  any  county,  such  judgment  shall  constitute  a 
lien  upon,  and  bind  the  lands  and  tenements  of  the  judgment 
debtor,  situated  in  the  county  where  such  transcript  may  be 
filed  and  recorded,  in  favor  of  such  judgment  creditor,  as  if 
snch  judgment  had  been  rendered  in  the  District  Court  of 
snch  county. 

1  Amended  1854,  97. 

1.  Beal  estate  of  a  JTidgment  debtor,  sitnated  in  the  oomxty  where  the  judg- 
ment before  the  Justice  of  the  Peace  was  rendered,  may  be  sold  on  execntion 
upon  tiie  Judgment,  whether  a  transcript  of  the  judgment  be  'filed  in  the  office 
ox  the  Beoorder  of  sooh  county  or  not.    CampoeU  ▼.  Wickwart,  19  Cal.  145. 

2.  No  filing  of  such  transcript  with  the  Becorder  is  necessary,  except  as  to 
property  situated  in  a  different  county.  With  reference  to  property  in  the 
same  ooun^,  the  proTisions  for  the  enforcement  of  an  execution  ui>on  a  judg- 
ment in  a  Justices'  Court  are  the  same  as  those  relatinfl  to  District  Courts. 
JB. 

8.  A  jad^nent  rendered  by  a  Justice  of  the  Peace  does  not  become  a  lien 
on  the  real  estate  of  the  judgment  debtor  until  a  copy  of  the  judgment,  oerti- 
fled  by  the  Justice,  has  been  recorded  in  the  office  of  the  County  Becorder. 
JBcMinr  y.  Word,  27  Cal.  370. 

4.  The  filing  and  recording  in  the  Becorder's  office  of  the  copies  of  docket 
entries,  made  by  a  Justice  of  the  Peace,  does  not  constitute  the  judgment  % 
hen  on  the  real  estate  of  the  judgment  debtor.    Id, 

6.  The  filing  of  the  transcript  of  a  judgment  of  a  Justice  of  the  Peace  with, 
and  the  dodceting  of  it  by  the  Counfy  Clerk,  do  not  m^ce  it  a  judgment  or 
xscocd  of  the  District  Court.    People  t.  Doe,  31  CaL  2:^0. 

§  600.  JExeeuHcn  may  issue  at  any  time  mthmjioe  years. 

Execution  for  ike  enforcement  of  «  judgment  in  a  Justice's 
Ooort,  may  be  issued,  on  the  application  of  the  party  entitled 
thereto,  at  any  time  within  five  years  from  the  entry  of  judg^ 
ment. 

1.  The  loss  of  the  docket  of  the  Justiod  will  not  prevent  ^e  statute  from 
nnning.     White  v.  Clark,  8  Cal.  612. 

2.  An  execution  can  only  be  issued  upon  a  judgment  obtained  before  a 
Justice  of  the  Penoe,  within  fiye  years  after  the  entzy  of  the  Judgment.  In 
contemplation  of  the  statute,  there  is  no  judgment  after  that  tmie.    Id. 

"^.  An  action  wiU  lie  on  a  judgment  in  a  Justice's  Court  in  this  8tate,  eyeii 
when  the  time  within  which  an  execution  could  be  issued  on  such  judgment 
has  ecroired.    Stuart  ▼.  I/inder,  16  Cal.  372. 

4.  u  nless  an  exeoudon  issue  within  fiye  years,  the  judgment  is  vcud ;  nor 
will  the  loss  of  the  Justice's  docket  prevent  the  time  from  running.  WMte  y. 
Clark,  8  Oal.  61B. 

5.  The  filing  and  docketing  of  a  transcript  of  a  judgment  rendered  by  a 
Justlee  of  the  Peace  in  the  office  of  the  clerk  of  the  county,  does  not  em* 
power  the  olerk  of  tlie  Court  in  which  St  is  filed  and  docketed  to  issue  an 
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exeoation  on  the  same  after  flye  years  liaye  elapsed  from  Hhe  date  of  Ua  roi- 
dition.    Kerns  y.  OraveSf  26  Cal.  156. 

§  601.  Mcecutiony  contents  of. 

The  execution,  when  issued  by  a  Justice,  shall  be  directed 
to  the  SheriflE"  or  to  a  Constable  of  the  county,  and  subscribed 
by  the  Justice  by  whom  the  judgment  was  rendered,  or  by 
his  successor  in  office,  and  shall  bear  date  the  day  of  its 
delivery  to  the  officer  to  be  executed.  It  shall  intelligibly 
refer  to  the  judgment,  by  stating  the  names  of  the  parties, 
and  the  name  of  the  Justice  before  whom,  and  of  the  county, 
and  the  township,  or  city  where,  and  the  time  when  it  was 
rendered ;  the  amount  of  judgment,  if  it  be  for  money ;  and 
if  less  than  the  whole  is  due,  the  true  amount  due  thereon. 
It  shall  contain,  in  like  cases,  similar  directions  to  the  Shet- 
iff  or  Constable  as  required  by  the  provisions  of  Titie  VII, 
of  this  Act,  in  an  execution  to  the  Sheriff! 

1.  Under  seotions  six  hundred  and  one  and  six  hnndred  and  two  of  the  Praetioe 
Act,  a  constable  may  serve  an  execution  out  of  his  township.  LafaMsM  t. 
Qre&M,  17  Gal.  394. 

§  602.  ^Dtity  of  officer  receimng  execution.  Supplementary 
proceedings. 

The  Sheriff  or  Constable  to  whom  the  execution  is  di- 
rected, shall  proceed  to  execute  the  same  in  the  same  man- 
ner as  the  Sheriff  is  required  by  the  provisions  of  Title 
Vii,  of  this  Act,  to  proceed  upon  executions  directed  to 
him ;  and  the  Constable,  when  the  execution  is  directed  to 
him,  shall  be  vested  for  that  purpose  with  all  the  powers  of 
the  Sheriff,  and,  after  issuing  an  execution,  and  either  be- 
fore or  after  its  return,  (if  the  same  be  returned  unsatisfied 
either  in  whole  or  in  part),  the  judgment  creditor  shall  be 
entitled  to  an  order  from  the  Justice,  requiring  the  judg- 
ment debtor  to  attend  at  a  time  to  be  designated  in  the 
order,  and  answer  concerning  his  property  before  such  Jufr 
tice,  and  the  attendance  of  such  debtor  may  be  enforced 
by  the  Justice.  On  his  attendance,  such  debtor  may  be  ex- 
amined under  oath  concerning  his  property,  and  any  per* 
son  alleged  to  have  in  his  hands  property,  moneys,  effects 
or  credits  of  the  judgment  debtor  may  also  be  required  to 
attend  and  be  examined,  and  the  Justice  may  order  any 
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property  in  the  hands  of  the  judgment  debtor,  or  any 
other  person,  not  exempt  from  execution,  belonging  to  such 
debtor,  to  be  applied  towards  tbe  satisfaction  of  the  judg- 
ment; and  the  Justice  may  enforce  such  order  by  imprison- 
ment until  complied  with,  but  no  judgment  debtor  or  other 
person  shall  be  required  to  attend  before  the  Justice  out  of 
the  county  in  which  he  resides. 

^Amended  lS5i,  9S. 

1.  Where  property  is  levied  on  by  a  constable  or  sheriff,  bv  yirtae  of  an 
attachment  or  ezeeation,  ae  the  yxopexty  of  the  defendant  in  tne  snit^  and  is 
daimed  by  a  third  party,  and  a  jury  is  called  to  try  the  right  of  property  un- 
der tbe  claim,  and  the  yerdict  oi  the  jury  ia  against  the  claimant,  this  verdict 
is  DO  {yrotection  to  the  officer  in  suit  brought  against  him  by  ttie  claimant, 
nor  is  it  admisBlble  in  evidence  as  a  defense.   Sheldon  etaL  y.  Jjoomis,  28  Gal. 

m. 

2.  Under  sections  six  hundred  and  one  and  six  hundred  and  two  of  the 
Pnctioe  Act^  a  constable  may  serve  an  execution  out  of  his  tovmship.  Xa/oiv- 
teiM  V.  6^reme  ei  02.,  17  Gal.  294. 


TITLE     LVII. 
Chapter  V. — General  provisions. 

Sioin»r603L    The  provisions  of  this  act  referred  to  in  this  title  only  shaU 

apply  to  Justices'  Gourts. 
004.    Justices'  docket,  contents  of. 

606.  Entries  therein  shall  be  under  the  title  of  the  action. 

The  docket  shall  be  primary  evidence  of  the  facts  it 
contains.  * 

SOS.    An  index  to  the  docket  shaU  be  kept. 

607.  Dockets  shaU  be  delivered  by  the  Justice  to  his  successor, 

or  to  the  county  clerk. 
60S.    A  Justice  mav  issue  execution,  or  other  process,  upon  the 
dodcet  of  his  predecessor. 

609.  Successor  of  a  Justice,  who  shall  be  deemed. 

610.  If  two  Justices  might  be  deemed  successor,  the  Gounty 

Judge  shaU  designate  one. 

611.  Blanks  shall  be  flUed  in  all  papers  issued  by  a  Justice,  ex- 

cept subpoenas. 

612.  In  case  of  oisabilitv  of  a  Justice,  another  Justice  may  at- 

tend on  his  behalf. 

613.  The  Justice  may  depute  a  person  to  serve  a  summons  or 

execution;  Justice  liable  for  acts  of  such  deputy. 

614.  Authoritv  and  oblieitions  of  depu^. 

616.    A  constable,  after  ue  expiration  of  his  term,  may  execute 
final  process  previous^  commenced. 

616.  Gontempts,  a  Justice  may  furnish  for. 

617.  Proceedings  and  punishment  for  contempts. 

618.  The  conviction  shaU  be  entered  in  the  docket. 

619.  Justices  may  issue  subpoenas  and  final  process  to  any  part 

of  the  county. 

620.  yroybAcm  of  Title  XI  applicable  to  Justices*  Gourts. 
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Bwcnoxr  021.    Ujniiig  claims,  aetiaofl  eonMniiiig;  diaH  be  gofguai  b^ 

the  images  of  the  bar  or  '^cC'"g* 
622.    A  new  trial  may  be  granted  in  certain  cases. 
62dL    Appllestion  for  saw  trial. 
624.    Afpeala  from  a  jndgmant  of  a  Justiee  maj  be  tnkeato  « 

County  Conrt. 
€96.    Party  appealing  on  questions  oi  knr  alona  shall  pnpav» 

a  Btaiement    Settlement  of  statement. 
026.    If  the  appeal  be  on  questions  of  ftctt  or  law  and  teLiio 

statement  need  be  made. 

627.  Upon  the  appeal  the  Justice  shan  transmit  the  case  to  As 

County  Conrt. 

628.  Undertaking  on  njipeal.    Jnstiileation  of  smetifls. 

629.  On  iilinff  nndertaiEing,  eseontion  shall  be  stayed. 

630.  Bepealed. 

631.  Costs  sllowed  to  prerailing  party. 

632.  Bepealed. 

633.  Money  collected  by  constable  or  sheiiff  dialfbe  paid  ovw 

to  tibe  Justice. 

634.  Jnstioe  may  rejinire  seenrity  for  coats. 

685.    Preceding  sections  appHeable  to  Justices'  Courts. 
. 

§  603.  ^The  provisions  of  this  Act  referred  to  in  this  tiik  onfy 
shall  be  applicable  to  Justices*  Courts. 

Those  provisions  of  this  act  which  are  referred  to 
in  this  title,  and  no  other,  shall,  in  addition  to  the 
provisions  embraced  in  this  title,  be  applicable  to  Jus- 
tices' Courts  and  proceedings  therein. 

^Amended  1653, 280;  1854,  88. 

§  604.  ^JusUees*  dockei^  contents  of. 

Eveiy  Justice  shall  keep  a  book  denominated  a  ^^  docket," 
in  which  he  shall  enter: 

1st  The  title  of  every  action  or  proceeding ; 

2d.  The  object  of  the  action  or  proceeding,  and  if  a  sum 
of  money  be  clidmed,  the  amonnt  of  the  demand ; 

8d.  The  date  of  the  summons,  and  the  time  of  its  retom; 
and  if  an  order  to  arrest  the  defendant  be  made,  or  a  writ 
of  attachment  be  issued,  a  statement  of  these  facts ; 

4th.  The  time  when  the  parties  or  either  of  them  appear, 
or  their  non-appearance,  if  de&ult  be  made;  a  minute  of 
the  pleadings  and  motions;  if  in  writing,  referring  to 
them ;  if  not  in  writing,  a  concise  statement  of  the  mate- 
rial parts  of  the  pleadings,  and  of  all  motions  made  during 
the  trial  by  either  party,  and  his  decisions  thereon ; 

6th.  Every  adjournment,  stating  on  whose  appIicatioDf 
whether  on  oath,  evidence,  or  consent^  and  to  wliat  time ; 
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6th.  The  demand  for  a  trial  by  jnry,  when  the  same  ia 
made,  and  by  whom  made,  the  order  for  the  jury,  and  the 
time  appointed  for  the  trial  and  retnm  of  the  jury  ; 

7th.  The  names  of  the  jury,  who  appear  and  are  sworn, 
the  names  of  all  witnesses  sworn,  and  at  whose  request ; 

8tb.  The  verdict  of  the  jury,  and  when  received ;  if  the 
jury  disagree  and  are  discharged,  the  fact  of  such  disagree- 
ment and  discharge ; 

9th.  The  judgment  of  the  Court,  specifying  the  costs  in- 
cluded and  the  time  when  rendered ; 

10.  The  issuing,  of  the  execution,  when  issued  and  to  whom, 
the  renewals  thereof,  if  any,  and  when  made,  and  a  state- 
ment of  any  money  paid  to  the  Justice,  and  when  and  by 
whom; 

11th.  The  receipt  of  a  notice  of  appeal,  if  any  be  given, 
and  of  the  appeal  bond,  if  any  be  filed. 

^AflModed  185$,  197. 

1.  The  fiailnre  of  a  Justice  of  the  Peace  to  state  in  his  docket  that  the  sum- 
mom  was  returned  **  served,"  wiU  not  vitiate  the  judCTient  on  appeal*  The 
fftct  of  service  may  he  shown  by  the  return  of  the  officer  on  the  summons* 
Denmark  r.  Liming,  10  CaL  93. 

2.  The  record  of  the  proceedingB  in  a  Jnstioe's  Court,  in  wbich  judgment 
WBS  rendered,  must  afiQjrmatively  show  that  the  suit  was  brought  in  the  proper 
township,  or  the  proceedings  are  coram  non  jydioe  and  void;  and  the  tailure 
of  defendant,  after  summons  served,  to  appear  and  object  that  suit  was 
brought  in  the  wrong  township,  is  no  waiver  of  the  objection.  Lov>e  v.  Ales^ 
cmder,  15  Cal.  296. 

3.  The  recital  in  the  docket  of  a  Justioe,  who  had  rendered  Judgment,  that 
the  summons  was  "returned  duly  served,"  is  of  no  weight  to  prove  proper 
service  of  the  summons.  The  return  of  the  officer  is  as  mueh  a  part  of  the 
record  as  the  docket  itself ;  and  if  the  return  fail  to  show  sufficient  service, 
the  recital  being  based  on  the  return  alone,  amounts  to  nothing  more  than 
the  opinion  of  the  Justice,  and  cannot  be  relied  on  to  give  vahdity  to  the 
judgment    Id. ;  Bowky  v.  Eovoard,  23  Id.  403. 

§  605.  Untries  therein  shall  be  under  the  title  of  the  actmu 
The  docket  shall  be  primary  evidence  of  the  facts  it  contains. 

The  several  particulars  of  the  last  section  specified  shall 
be  entered  under  the  title  of  the  action  to  which  they  relate, 
and  at  the  time  when  they  occur.  Such  entries  in  a  Justice's 
docket,  or  a  transcript  thereof,  certified  by  the  Justice  or  his 
Bucceasor  in  office,  shall  be  primary  evidence  to  prove  the 
facts  so  stated  therein. 

1.  A  Justice's  docket  is  only  primary  evidence,  and  its  omissions  may  be 
supplied  from  other  sources  when  necessary.    BUtir  t.  Eamitton,  32  Cal.  49. 

S  606.  Anindextothe docket  shaU  be  kept 
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A  Justice  shall  keep  an  alphabetical  index  to  his  doclce 
in  which  shall  be  entered  the  names  of  the  parties  to  esLC 
judgment,  with  a  reference  to  the  page  of  entry.  The  name 
of  the  plaintiffs  shall  be  entered  in  the  index,  in  the  alplu 
betical  order  of  the  first  letter  of  the  family  name. 

§  607.  ^Dockets  shall  be  delivered  by  the  Justice  to  his  suet^es 
sor,  or  to  the  County  Clerk. 

It  shall  be  the  duty  of  eve  y  Justice  of  the  Peace,  npoi 
the  expiration  of  his  term  of  office,  to  deposit  with  his  suc- 
cessor his  official  dockets  and  all  papers  filed  in  his  office,  as 
well  his  own  as  those  of  his  predecessors,  or  any  other  which 
may  be  in  his  custody  to  be  kept  as  public  records.    If  the 
office  of  a  Justice  become  vacant  by  his  death  or  removal 
from  the  township  or  city,  or  otherwise,  before  his  successor 
is  elected  and  qualified,  the  docket  and  papers  in  possession 
of  such  Justice  shall  be  deposited  in  the  office  of  some  other 
Justice  in  the  township,  to  be  by  him  delivered  to  the  sac* 
cesser  of  said  Justice :  and  while  in  his  possession,  he  may 
issue  execution  on  a  judgment  there  entered  and  unsatisfied, 
in  the  same  manner  and  with  the  same  effect  as  the  Justice 
by  whom  the  judgment  was  entered  might  have  done.    If 
there  be  no  other  Justice  in  the  township,  then  the  dockets 
and  papers  of  such  Justice  shall  be  deposited  in  the  office  of 
the  County  Clerk  of  the  county,  to  be  by  him  delivered  to 
the  successor  in  office  of  the  Justice.  i 

1  Amended  1863,  232. 

§  608.  ^A  Justice  may  issue  exeeuOonj  or  other  process^  upon 
the  docket  of  his  predecessor. 

Any  Justice  with  whom  the'docket  of  his  predecessor  is 
deposited  shall  have  and  exercise  over  all  actions  and  pro- 
ceedings entered  in  the  docket  of  his  predecessor,  the  same 
jurisdiction  as  if  ori^nally  commenced  before  him.  In 
case  of  the  creation  of  a  new  county,  or  the  change  of  the 
boundary  between  two  counties,  any  Justice  into  whose 
hands  the  docket  of  a  Justice  formerly  acting  as  such  within 
the  same  territory  may  come,  shall  for  the  purposes  of  this 
section,  be  considered  the  successor  of  sidd  former  Justice. 

^Amended  1865,  304  ;  1863,  232. 

§  609.  Successor  of  a  Justice^  who  shall  be  deemed. 
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Tbe  Justice  elected  to  fill  a  vacancy  shall  be  deemed  the 
:  vnccessor  of  the  Jnstice  whose  ofBce  became  vacant  before 
-4he  expiration  of  a  fall  term,  "When  a  fall  term  expires, 
'-the  same  or  another  person  elected  to  take  office  in  the  same 
towneliip  or  ci^,  from  that  time  shall  be  deemed  the  sao- 
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A  JuBtioe  shall  keep  an  alphabetical  index  to  his  docke^ 
in  which  BhaU  be  entered  the  namea  of  the  parties  to  each 
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The  Justice  elected  to  fill  a  vacancy  shall  be  deemed  the 
saccessor  of  the  Justice  whose  office  became  vacant  before 
the  expiration  of  a  full  term*  When  a  full  term  expires^ 
the  same  or  another  person  elected  to  take  office  in  the  same 
township  or  city,  from  that  time  shall  be  deemed  the  suo- 
ceasor. 

I  610.  If  two  Justices  migU  he  deemed  suecessors,  the  Oouniy 
Judge  shall  designate  one. 

When  two  or  more  Justices  are  equally  entitled  under 
the  last  section  to  be  deemed  the  successors  in  office  of  the 
Justice,  the  County  Judge  shall,  by  a  certificate  subscribed 
by  him  and  filed  in  the  office  of  the  County  Clerk,  designate 
which  Justice  shall  be  the  successor  of  a  Justice  going  out 
of  office,  or  whose  office  has  become  vacant. 

§  611.  Blanks  shaU  be  filed  m  aU  papers  issued  by  a  Justice^ 
exeepi  subpcenas. 

The  summons,  execution,  and  every  other  paper  made  or 
issued  by  a  Justice,  except  a  subpoena,  shall  be  filed  with- 
out a  blank  left  to  be  filled  by  another,  otherwise  it  shall 
be  void. 

§  612.  In  case  of  disability  of  a  Justice^  another  Jitstice  may 
attend  on  his  behalf 

In  case  of  the  sickness,  or  other  disibility,  or  necessary 
absence  of  a  Justice  on  a  return  of  a  summons,  or  at  the 
time  appointed  for  a  trial,  another  Justice  of  the  same  town* 
ship  or  city  may,  at  his  request,  attend  in  his  behalf,  and 
shall  thereupon  become  vested  with  the  power,  for  the  time 
being,  of  the  Justice  before  whom  the  summons  was  retunl- 
able.  In  that  case,  the  proper  entry  of  the  proceedings  be- 
fore the  attending  Justice,  subscribed  by  him,  shall  be  made 
in  the  docket  of  the  Justice  before  whom  the  summons  was 
returnable.  If  the  case  be  adjourned,  the  Justice  before 
whom  the  summons  was  returnable  may  resume  jurisdic- 
tion, 

§  618.  ^The  Justice  may  depute  a  person  to  serve  a  summons 
or  subpoena.    Justice  liable  for  acts  of  such  deputy. 
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The  Jostice  may,  at  the  request  of  a  party,  on  good  cause 
being  shown  therefor  under  oath,  but  not  otherwise,  spe- 
cially depute  any  discreet  and  responsible  person  of  suit- 
able age,  and  not  interested  in  the  action,  or  related  to  Bucb 
Justice  or  party,  to  serve  a  summons  or  execution^  with  or 
without  an  order  to  arrest  the  defendant,  or  with  or  with- 
out a  writ  of  attachment  The  said  Justice  shall  be  liable 
on  his  official  bond  for  all  official  acts  of  the  person  so 
deputed ;  such  deputation  shall  be  in  writing  on  the  pro- 
cess and  shall  state  the  reason  thereof. 

lAmended  I860,  305 ;  1865-6,467. 

§  614.  Avihoriiy  and  obUgaiions  of  a  deputy. 

The  person  so  deputed  shall  have  the  authority  of  a  C!on- 
stable  in  relation  to  the  service,  execution,  and  return  of 
such  process,  and  shall  be  subject  to  the  same  obligations. 

§  615.  A  Constable^  after  the  expiration  of  his  term^  may 
execute  papers  previously  commenced. 

A  Constable,  notwithstanding  the  expiration  of  his  term 
of  office,  may  proceed  and  complete  the  execution  of  all 
final  process  which  he  has  begun  to  execute,  in  the  same 
manner  as  if  he  still  continued  in  office,  and  his  sureties 
shall  be  liable  to  the  same  extent. 

§  616.  Contempts,  a  Justice  may  punish  for. 

A  Justice  may  punish  as  for  contempt,  persons  guilty  of 
the  following  acts,  and  no  other : 

Ist.  Disorderly,  contemptuous,  or  insolent  behavior  to- 
wards the  Justice  while  holding  the  Court,  tending  to  inter- 
rupt the  due  course  of  a  trial,  or  other  judicial  proceeding; 

2d.  A  breach  of  the  peace,  boisterous  conduct,  or  violent 
disturbance  in  the  presence  of  the  Justice,  or  in  the  imme- 
diate vicinity  of  the  Court,  held  by  him,  tending  to  interrupt 
the  due  course  of  a  trial  or  other  judicial  proceeding; 

8d.  Disobedience  or  resistance  to  the  execution  of  a  law- 
fill  order,  or  process  made  or  issued  by  him ; 

4th.  Disobedience  to  a  subpoena  duly  served,  or  refusing 
to  be  sworn,  or  answer  as  a  witness ; 
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5th.  Eescuing  any  person  or  property  in  the  custody  of 
any  officer,  by  virtue  of  an  order  or  process  of  the  Court 
held  by  him. 

§  617.  Proceedings  and  pimshments  for  contempts. 

When  a  contempt  is  committed  in  the  immediate  view 
and  presence  of  the  Justice,  it  may  be  punished  summarily, 
for  which  an  order  shall  be  made  reciting  the  facts,  as  occur- 
ring in  such  immediate  view  and  presence,  adjudging  that 
the  person  proceeded  against  is  thereby  guilty  of  a  con- 
tempt, and  that  he  be  punished  as  therein  prescribed. 
When  the  contempt  is  not  committed  in  the  immediate 
view  and  presence  of  the  Justice,  a  warrant  of  arrest  may 
he  issued  by  such  Justice,  on  which  the  person  so  guilty 
may  be  arrested  and  brought  before  the  Justice  immedi- 
ately, when  an  (^portunity  to  be  heard  in  his  defense  or 
excuse  shall  be  given.  The  Justice  may  thereupon  dis- 
charge him,  or  may  convict  him  of  the  offense.  A  Justice 
may  punish  for  contempts,  by  fine  or  imprisonment,  or 
both;  such  fine  not  to  exceed  in  any  case  one  hundred  dol- 
lars, and  such  imprisonment  one  day. 

§  618.  Tfie  conviction  shall  be  entered  in  the  docket. 

The  conviction  specifying  particularly  the  offense  and 
the  judgment  thereon,  shall  be  entered  by  the  Justice  in  his 
docket 

§  619.  ^Justices  may  issue  subpoenas  and  final  process  to  any 
part  of  the  county. 

Justices  of  the  Peace  may  issue  subpoenas  in  any  action 
or  proceeding  in  the  Courts  held  by  them,  and  final  process, 
or  [on]  any  judgment  recovered  therein,  to  any  part  of  the 
county.  A  Justice  of  the  Peace  may  issue  summons  to  any 
person,  a  resident  of  the  proper  township,  to  appear  before 
him,  at  his  office,  to  act  as  interpreter  in  any  action  or  pro- 
ceeding in  the  Courts  held  by  him.  Such  summons  shall 
he  served  and  returned  in  like  manner  as  a  subpoena  issued 
by  a  Justice.  Any  person  so  summoned  shall,  for  a  £Eiilure 
to  attend  at  the  time  and  place  named  in  the  summons,  be 
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deemed  guilty  of  a  contempt^  and  may  be  punished  accord- 
ingly. 

^Amended  1863,  49(). 

1.  Section  four  hnndied  of  the  Practice  Act  proTidestliat  where  a  Judge 
trying  a  cause  may  be  called  as  a  witness,  he  may  order  the  trial  to  take  pUn 
before  another  Jndge;  and  section  six  hundred  and  twenty  of  the  saaeioi 
extends  the  like  proyisions  to  Courts  of  Justices  of  the  Peace.  Davis  t.  G^ 
kn,  2  GaL  360. 

2.  Section  six  hundred  and  twenty  of  the  Practice  Act  proTides  that  the 
proyisions  of  Title  XI  of  that  act,  so  far  as  consistent  with  the  jmisdictioB 
and  powers  of  Jvstioes'  Courts,  shall  be  applicaUe  thereto^  and  Title  S 
includes  section  four  hundred  and  twenty-two.  We  see  nothing  in  this  seo- 
tion,  as  amended,  inconsistent  with  the  Jurisdiction  and  power  of  ttos 
Courts.    Bradiey  v.  Kwt,  22  Cal.  172. 

§  621.  Mining  elaimSy  actions  conceminffj  shall  be  governed  hg 
ike  usages  of  the  bar  or  diggings. 

In  actions  respecting  '^  mining  claims,"  proof  shall  be 
admitted  of  the  customs,  usages,  or  regulations  established 
and  in  force  at  the  bar,  or  diggings,  embracing  such  claim; 
and  such  customs,  usages,  or  regulations,  when  not  in  con- 
flict  with  the  constitution  and  laws  of  this  State,  shall  gor- 
ern  the  decision  of  the  action. 

1.  Mining  laws,  when  introduced  in  eyidence,  are  to  be  oonstmed  by  tts 
Oomt,  and  the  question  whether  by  such  laws  a  forfeiture  had  aoorued,  is  a 
question  of  law,  and  cannot,  therefore,  be  properly  submitted  to  a  joiy. 
Fmrbank  y.  Woodhcmse,  6  Cal.  433. 

2.  Miners  haye  the  power  to  prescribe  the  rales  goyemin^  the  aequitition 
and  diyesture  of  the  tities  to  this  class  of  claims,  and  their  extent,  sul^ect 
only  to  the  general  laws  of  the  State.    SngUsk  y.  Johnaont  17  CaL  107. 

3.  Where  a  park's  right"}  to  a  mining  daim  are  fixed  by  the  rules  of  prop- 
erty, which  are  a  part  of  the  general  law  of  the  land,  they  cannot  be  diyeetod 
by  any  mere  neighborhood  custom  or  regulation.     Wwringr,  Crow,  11  CaL  306. 

4.  SiigHsh  y.  Johnson  (17  Cal.),  that  tne  quantity  of  ground  a  miner  eaa 
daim  by  location  or  prior  appropriation,  for  mining  purposes,  may  be  hmited 
by  the  mining  rules  of  the  distnct,  affirmed.    Prosser  y.  Parks,  18  Cal.  47. 

5.  The  fact  that  mining  laws  and  regulations  were  passed  on  a  dUftrent  day 
from  that  adyertised  for  a  meeting  of  miners,  does  not  inyalidate  tbem. 
Courts  will  not  inquire  into  the  regularity  of  the  modes  in  which  these  loeal 
legislatures  or  primary  assemblages  act.  They  must  be  the  judges  of  their 
<ywn  proceedings.  It  is  suffident  that  the  miners  agree— whetiier  in  paUio 
meeting  or  after  due  notice— upon  their  local  laws,  and  that  these  are  reoog- 
nized  as  the  rules  of  the  yidnage,  unless  fraud  be  shown  or  other  like  cavM 
for  rejecting  the  laws.    Con  y.  McBrajfer^  18  Cal.  682. 

6.  The  mining  rules  of  the  district  cannot  limit  the  quantity  of  ground  or 
.tite  number  of  claims  a  party  may  acquire  by  purdiase.  Proaaer  y.  Parks, 
18  Cal.  47. 

7.  The  act  of  1859  (diap.  97)  respecting  the  mines;  the  Ptactice  Act  ol 
1661  (seo.  621]^  relatiye  to  proof  in  actions  respecting  mining  daims;  ttie  act 
of  1852,  relatiye  to  possessory  actions,  commented  on,  and  the  conolusum 
reached  that,  so  &r  as  they  touched  the  question  of  a  license  from  the  state 
to  mine,  they  refer  to  pubuo  lands  alone.  BiddU  JSoggs  y.  Matoed  MMsg  Co^ 
U  CaL  279. 

S.  Where  parol  eyidenoe  is  given  of  oertafai  regulations  of  miners^  aad  It 
does  not  appear  until  the  cross-examination  of  the  witnesssB  that  tiie  regular 
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be  siTen  m  eviaence ;  oat  a  looai  Btanas  oiktii  auranm*  tvuwung,  mm«  vwuav« 
be mtrodneed  to  affect  the  yalidibr  of  a  claim  acquiredpreTious  to  its  estab- 
Hshment     Ibble  Mountain  Tunnel  Co.  v.  Stramhan,  20  Cal.  199. 

15.  A  local  mining  regulation  or  oustom  adopted  after  the  location  of  a 
daim,  cannot  be  giyen  in  evidence  to  limit  the  extent  of  a  daim  pxeTioiulT 
located.    Id.,  31  Cal.  378. 

16.  Where  there  are  no  local  onstoms  or  regnlationa  in  fbrce  in  the  district 
where  a  mining  claim  is  located  at  the  time  of  its  location,  general  castoms 
then  in  force  are  admissible  in  evidence  npon  the  question  of  the  reasonable- 
ness of  its  ^[tent  A  general  nnifbrm  custom  should  be  proved  if  one  exists. 
Id. 

17.  If  the  defendants  in  an  action  claim  that  when  they  took  up  the  ground 
in  dispute,  a  lo€*l  custom  allowed  them  three  himdred  feet  front  to  each  man, 
and  that  they  located  to  that  extent,  they  are  estopped  from  asserting  that  the 
plaintiff's  location  to  the  same  amount,  made  before  the  adoption  of  the  cuGh 
torn,  was  unreasonable  in  size.    Id. 

1&  If  there  is  no  oTidence  as  to  the  general  custom  of  the  size  of  locating 
mining  claims,  instnictions  to  the  jury  upon  the  reasonableness  of  its  size^ 
dmnding  on  general  custom,  are  irreieyant.    Id. 

19.  It  is  error  for  the  Court  to  instruct  the  jury  that  the  statutes  provide 
that  thegeneral  usages  and  regulations  shall  govern  the  decision  of  the  ac- 
tion.   The  statute  speaks  only  of  local  customs.    Id. 

20.  Where  any  local  mining  customs  exist,  controversies  affecting  a  mining 
right  must  be  solved  and  determined  by  the'  customs  and  usages  of  the  bar 
or  diggings  embracing  the  claim  to  which  such  right  is  asserted  or  denied, 
whether  such  customs  and  usages  are  written  or  unwritten.  Morton  v.  Solam- 
ho  C.  M.  Co.,  26  CaL  527. 

21.  If  a  mining  custom  allows  a  person  to  locate  a  lode  or  vein  for  himself 
and  others,  by  placing  thereon  a  notice  with  his  own  name  and  the  names  of 
those  whom  he  mav  choose  to  associate  with  him  appended  thereto,  designat- 
ing the  extent  of  his  daim,  and  one  person  thus  locates  a  lode  for  nim- 
sea  and  several  others,  some  of  whom  have  no  knowledge  of  the  location, 
the  persons  who  have  no  knowledge  of  the  location  by  the  same,  become 
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tenants  in  common  i^th  the  locator  and  the  others,  and  cannot  be  diTested 
of  their  interest  by  the  locators  afterwards  tearing  down  the  notice  and  post- 
ing up  another,  omitting  their  names,  unless  this  is  done  with  their  knowl- 
e^;e  and  consent.    Id. 

22.  X  local  mining  regulation  or  custom,  adopted  after  the  location  of  a 
mine,  cannot  be  giTen  in  eyidenoe  to  liogdt  the  extent  of  a  daim  preriously 
located.     T.  M,  Twmd  Go,  ▼.  Sfmnaban,  SI  Gal.  387. 

23.  Where  there  are  no  local  customs  or  regulations  in  force  in  tiie  District 
where  the  mining  claim  is  located  at  the  time  of  its  location,  general  costoms 
then  in  force  are  admissible  in  evidence  upon  the  question  of  the  reasonable- 
ness of  its  extent.    Id, 

24.  Evidence  of  local  usages  and  customs  in  different  counties  in  the  min- 
eral re^ons,  varying  from  each  other  as  to  the  size,  of  locating  a  mining 
claim,  IS  not  adxuissible  in  evidence  to  show  the  reasonableness  or  its  exten^ 
a  general  uniform  custom  should  be  proved  if  one  exists.    Id, 

25.  If  there  is  no  evidence  as  to  the  general  custom  of  the  size  of  locatiog 
mining  claims,  instructions  to  the  jury  upon  the  reasonableness  of  its  siie, 
dependixig  on  general  customs,  are  irrelevant.   Id, 

26.  It  iia  error  for  the  Court  to  instruct  the  jury  that  the  statute  proTides 
that  general  customs,  usases  and  regnlatons  shall  govern  tiie  decision  of  the 
action.    The  statute  speals  only  of  local  customs.    Id, 

§  622.  A  new  trial  may  he  grarded  in  ceriam  oases. 

A  new  trial  may  be  granted  by  the  Justice,  on  motion, 
within  ten  days  after  the  entry  of  the  judgment,  for  any  one 
of  the  following  causes: 

1st.  Accident  or  surprise^  which  ordinary  prudence  could 
not  have  guarded  against. 

2d.  Excessive  damages,  appearing  to  have  been  given  under 
the  influence  of  passion;  or, 

8d.  Insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision. 

4th.  Newly  discovered  evidence  material  for  the  party 
making  the  application,  which  he  could  not  with  reasonable 
diligence  have  discovered  and  produced  at  the  time. 

§  623.  Application  for  a  new  (rial. 

The  application  shall  be  made  upon  affidavit  and  notice. 
The  affidavit  shall  be  filed  with  the  Justice,  with  a  statement 
of  the  grounds  upon  which  the  party  intends  to  rely.  The 
adverse  party  may  use  counter  affidavits  on  the  motion,  pro- 
vided they  be  filed  one  day  previous  to  the  hearing  of  the 
motion. 

§  624.  ^Appeal  from  ajitdgmeni  of  a  Justice  may  be  taken  to 
the  County  Court. 

Any  party  dissatisfied  with  a  judgment  rendered  in  a 
Justice's  Court,  may  appeal  therefrom  to  the  County  Court  of 
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the  county  [at]  any  time  within  thirty  days  after  the  rendi- 
tion of  the  judgment;  the  appeal  shall  be  taken  by  filing  a 
notice  of  appeal  with  the  Justice,  and  serving  a  copy  on  the 
adverse  party.  The  notice  shall  state  whether  the  appeal  is 
taken  from  the  whole  or  a  part  of  the  judgment,  and  if  from 
a  part,  what  part,  and  whether  the  appeal  is  taken  on  ques- 
tioDS  of  law  or  fact,  or  both. 

^Amended  1853,  280;  1854,  98.    See  anie,  $$  866-367. 

1.  On  appeal  from  a  Jnstice'B  to  a  Gonn^  Court — ^the  record  not  shoinng 
that  notice  of  appeal  had  been  served  on  the  adyerse  party — appellant  may 
prove  byhia  affidavit  that  such  notice  was  in  fiaot  nerved.  Mendiooa  v.  Orr,  16 
Cal.368. 

2.  The  general  mle  regolating  appeals,  which  providee  that  notice  ma^  be 
eerred  on  the  party  or  bis  attorney,  must  govern  cases  arising  in  Jasticea- 
Courts.     Welton  v.  Ouribardi,  6  Gal  245. 

3.  A.  Justice  of  the  Peace  has  jarisdiotion  to  grant  appeals  and  to  stay  pro- 
ceeding thereupon;  and  his  action  cannot  be  reviewed  on  certiorari.  CouUer 
T.  Stark,  7  Gal.  245. 

4.  Under  the  Constitution,  before  the  amendments  which  went  into  effect 
January  1st,  1864,  an  appeal  could  be  taken  to  the  Supreme  Court  from  a 
judgment  of  the  County  Court,  when  the  judgment  appealed  from,  including 
principal  and  interest,  exceeded  two  hundred  dollars.  Maison  v.  Vaughn,  23 
CaL61. 

5.  One  of  the  conditions  upon  which  an  appeal  is  allowed  from  a  Justice's 
Court*  is  payment  of  costs.     McDermoU  v.  Dougkus,  6  Gal.  89. 

6.  An  appeal  does  not  lie  to  the  County-  Court  firom  an  order  made  by  a 
Justice  of  the  Peace,  directing  proi>ertv  aUeged  to  have  been  stolen,  and  dis- 
covered and  brought  before  the  Justice  by  a  peace  officer,  by  virtue  of  a  search 
wanant  issued  by  the  Justice,  to  be  delivered  to  the  owner.  People  v.  BJaUo-' 
way,  26  Gal.  C51. 

7.  An  appeal  to  the  County  Court  lies  from  a  judgment  rendered  in  a  Jus- 
tice's Court,  in  an  action  brought  to  recover  the  penalty  for  an  overchargOt 
pursuant  to  the  provisions  of  the  act  of  the  14th  of  Apnl,  1863,  concerning 
Btzeet  railroads  in  this  State.    J9ursoit  v.  Cowles,  26  Gal.  535. 

8.  A  notice  of  appeal  from  a  judgment  rendered  in  a  Justice's  Court  to  the 
County  Comrt,  in  an  action  of  forcible  entry  and  detainer,  is  nc  t  invalidated 
because  it  contains  a  clause  that  the  "  appeal  is  taken  on  questions  of  law 
abne."    Zolkr  v.  MbDonald,  23  Cal.  136. 

§  625.  ^  Party  appealing  an  questions  of  law  alone  shall  pre- 
fare  a  statement.    Settlement  of  statement 

When  a  party  appeals  to  the  County  Oonrt  on  qnestions  of 
law  alone,  he  3hall,  within  ten  days  from  the  rendition  of 
judgment,  prepare  a  statement  of  the  case  and  file  the  same 
with  the  Justice.  The  statement  shall  contain  the  grounds 
upon  which  the  party  intends  to  rely  on  the  appeal,  and  so 
much  of  the  evidence  as  may  be  necessary  to  explain  the 
grounds,  and  no  more  ;  within  ten  days  after  he  receives 
notice  that  the  statement  is  filed,  the  adverse  party,  if  dis- 
satisfied with  the  same,  may  file  amendments  ;  the  proposed 
statement  and  amendments  shall  be  settled  by  the  Justice^ 
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and  if  no  amendments  be  filed,  the  original  statement  shall  be 
adopted.  The  statement  thus  adopted  or  as  settled  by  the 
Justice,  with  a  copy  of  the  docket  of  the  Justice,  and  all 
motions  filed  with  him  by  the  parties  during  the  trial,  and 
the  notice  of  appeal  shall  be  used  on  the  hearing  of  the 
appeal  before  the  (Jounty  Court, 

^Amended  1863,  280;  1854,  99:  1865,  198. 

1.  On  appeal  from  a  Justioe's  Court  to  a  Connty  Conrt,  on  qaeatioDS  oi  law 
alone,  if  a  new  trial  be  ordered,  it  should  take  place  in  the  County  Coozt 
FwpU  Y.  IiyeeUm,  8  CaL  618. 

§  626.  ^J)r  the  appeal  be  upon  questions  of  facij  or  of  law  and 
faety  no  statement  need  be  made. 

When  a  party  appeals  to  the  County  Court  on  questions  of 
fact,  or  on  questions  of  both  law  and  fact,  no  statement  need  be 
made,  but  the  action  shall  be  tried  anew  in  the  County  Court 

^Amended  1868,  880;  1864,  99. 

1.  A  defendant,  who  has  been  properly  served  with  prooeea  issned  oat  of  a 
Jnstioe's  Court,  who  allows  judgment  to  be  ti^en  againat  him  by  default^  ad- 
mits  the  facts  aUeged  in  the  complaint,  and  no  appeal  will  lie  from  snoh  juds- 
ment  in  reference  to  suoh  facts,  there  being  no  issue  of  facts.  2^  FeopU  ta 
rd.  Janes  y.  Tim  County  CouHof  M  Dorado  Couniy,  10  Cal.  19. 

2.  In  such  a  case,  where  the  defendant  iqypeals  on  questions  of  both  kw 
and  fact,  he  is  not  entitled  to  a  trial  de  novo.    Id, 

8.  In  all  cases  the  issue  of  £Act  must  be  made  in  the  Courtof  original  juris- 
diction. The  County  Court  can  only  retaj  the  issue  tried  in  the  Court  beloy. 
This  is  what  is  meant  by  a  trial  anew  in  the  County  Court,  under  section  ax 
hundred  and  twenty-six  of  the  Practice  Act.    Id, 

§  627.  ^  Upon  the  appeal^  the  Justice  shall  transmit  the  case  to 
the  Count!/  Court 

^IJpon  receiving  the  notice  of  appeal  and  on  payment  of 
the  £^8  of  the  Justice  and  filing  an  undertaking  as  re> 
quired  in  the  next  section^  the  Justice  shall  veithin  five 
days  transmit  to  the  Clerk  of  the  County  Court ;  if  the  ap- 
peal be  on  questions  of  law  alone,  a  certified  copy  of  hiB 
docket,  the  statement  as  admitted  or  as  settled,  the  notice 
of  appeal  and  the  undertaking  filed;  or,  if  the  appeal  be 
on  questions  of  fact,  or  both  law  and  fact,  a  certified  copy 
of  his  docket,  the  pleadings,  all  notices,  motions  and  other 
papers  filed  in  the  cause,  the  notice  of  appeal  and  the  un- 
dertaking filed,  and  the  Justice  may  be  compelled  by  the 
County  Court,  by  an  order  entered  upon  motion,  to  traoyB- 
mit  such  papers,  and  may  be  fined  for  neglect  or  refusal  to 
transmit  the  same ;  a  certified  copy  of  such  order  may  be 
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served  on  the  Justice  by  the  party  or  his  attorney.  In  the 
Oonnty  Coart  either  party  shall  have  the  benefit  of  all 
legal  objections  made  in  the  Justice's  Court 

^Amended  1653,  S80;  1864,  99;  1865.  196. 

1.  'Where  a  party  appealed  from  a  Justice's  Court  to  a  Connty  Court,  and 
file  Jnstioe  segieoted  to  send  tip  with  the  record  the  notice  of  appeal:  Held, 
that  it  was  error  to  reAise  to  allow  appellant  the  oppoxtonity  of  moving  to 
oompel  the  Justice  to  send  it  up,  by  peremptorily  dismissmg  the  appeal 
Sherman  t.  Bolberg,  9  Cal.  17. 

2.  Even  were  tins  not  the  case,  when  snch  an  omission  occurs,  leave  should 
he  granted  to  file  a  good  bond.    BiUings  v.  Roadhouse,  5  Cal.  71. 

8.  The  omiscion  of  ^e  words  *'  to  pay  to  "  will  not  invalidate  the  obliga- 
tion of  an  appeal  bond.    Id, 

4,  It  is  always  within  the  power  of  a  Conrt,  when  exercising  proper 
diseredon,  to  extend  the  time  fixed  bjy  law,  whenever  the  ends  of  jnstioe 
wonld  seem  to  demand  such  an  extension.      Wood  v.  Forbes  et  oZ.,  6  Cal.  62. 

6.  A  Jnstioe  of  the  Peace  may  refuse  to  send  np  the  transcript  of  a  cause 
tried  before  him,  until  his  fees  are  paid  by  appellant;  but  if  be  sends  it  up 
without  receiving  his  fees,  the  fact  tnat  they  are  not  paid  is  no  ground  for  di»- 
missing  the  appeal.    Brmf  v.  Bedman,  6*  Gal.  267. 

6.  An  offer  to  pay  the  Justice  his  costs  on  appeal,  so  soon  as  the  appeal 
papers  are  ready  to  transmit  to  the  County  Court,  is  not  a  sufficient  tender, 
under  the  statute.  The  fees  must  be  tendered  unoonditionaUy.  Feople  ex  rd, 
V.  Earris,  9  Cal.  671. 

7.  The  Justice  is  not  bound  first  to  make  out  the  papers,  and  then  rely  on 
his  fees  being  afterward  paid.    Id, 

8.  An  app^  is  made  by  filing  and  serving  the  notice  of  appeal.  Both 
requisites  must  exist  to  complete  tiie  appeal.  A  failure  to  notify  the  adverse 
party  is  fatal.     Whiti^  v.  MUU,  9  Cal.  641. 

9.  One  of  the  conditions  upon  which  an  appeal  is  aUowed  from  Justices' 
Courts,  18  the  payment  of  the  costs  of  the  action.*  McDermoU  v.  Douo&ul  5 
Cal  89. 

10.  Where  the  appeal  is  taken  on  questions  of  law  alone,  the  Jnstioe  sends 
up  a  statement  wim  a  copy  of  this  docket  and  all  motions  filed  by  the  parties 
during  the  trial,  the  notice  of  appeal  and  the  undertaking  on  appeaL  But 
▼hen  the  appeal  is  on  questions  of  fact,  or  both  of  law  and  fact,  he  sends  up 
no  statement.  The  statement  must  contain  the  orounds  upon  which  the 
parties  intend  to  rely  on  the  appeal,  and  so  much  dT  the  evidence  as  may 
De  necessary  to  explain  the  grounds  and  no  mor^.  FwpU  v.  Frteionf  8 
CaL  617. 

§  628.  ^  Undertaking  on  appeoL    Jtistifieation  of  sureties. 

An  appeal  from  a  Justice's  Court  shall  not  be  effectual  for 
any  purpose,  unless  an  undertaking  be  filed,  with  two  or  more 
Bnreties,  in  the  sum  of  one  hundred  dollars,  for  the  payment 
of  the  costs  on  the  appeal ;  or,  if  a  stay  of  proceedings  be 
claimed,  in  a  sum  equal  to  twice  the  amount  of  the  judgment, 
including  costs,  when  the  judgment  is  for  the  payment  of 
money;  or  twice  the  value  of  the  property,  including  costst 
when  the  judgment  is  for  the  recovery  of  specific  personal 
property,  and  shall  be  conditioned,  when  the  action  is  for  the 
recovery  of  money,  that  the  appellant  will  pay  the  amount  of 
the  judgment  appealed  from  and  all  costs,  if  the  appeal  be 
withdrawn  or  dismissed,  or  the  amount  of  any  judgment  and 


§  628]  UNDEBTAKIHG  ON  APPEAL.  6QS 

all  costs  that  may  be  recovered  against  him  in  the  said  action 
in  the  County  Court.  When  the  action  is  for  the  recovery 
of  specific  personal  property,  the  undertaking  shall  be  condi- 
tioned that  the  appellant  will  pay  the  judgment  and  costs 
appealed  from,  and  obey  the  order  of  the  Court  made  thereint 
if  the  appeal  be  withdrawn  or  dismissed,  or  any  judgment 
and  costs  that  may  be  recovered  against  him  in  said  action  in 
the  County  Court,  and  will  obey  any  order  made  by  the  Court 
therein.  The  undertaking  shall  be  accompanied  by  the  affi- 
davits of  the  sureties  that  they  are  residents  of  the  county, 
and  are  each  worth  the  amount  specified  in  the  undertAkiog, 
over  and  above  all  their  just  debts  and  liabilities,  exclusive 
of  property  exempt  from  execution;  or  the  bond  shall  be 
executed  by  a  sufficient  number  of  sureties  who  can  justify, 
in  the  aggregate,  to  an  amount  equal  to  double  the  amount 
specified  in  the  bond,  or  a  deposit  of  the  amount  of  the  judg- 
ment, including  all  costs  appealed  from,  or  of  the  value  of  the 
property,  including  all  costs  in  actions  for  the  recovery  of 
specific  personal  property,  with  the  Justice.  And  such  de- 
posit shall  be  equivalent  to  the  filing  of  the  undertaking  in 
this  Act  mentioned;  and  in  such  cases  the  Justice  shall 
transmit  the  money  to  the  Clerk  of  the  County  Court,  to  be 
by  him  paid  out  on  the  order  of  the  Court.  The  adverse 
party  may,  however,  except  to  the  sufficiency  of  the  sureties 
within  five  days  after  the  filing  of  the  undertaking,  and  unless 
they  or  other  sureties  justify  before  the  Justice  before  whom 
the  appeal  is  taken,  within  five  days  thereafter,  upon  notice 
to  the  adverse  party,  to  the  amounts  stated  in  their  affidavits, 
the  appeal  shall  be  regarded  as  if  no  such  undertaking  had 
been  given.* 

1  Amended  lS6d,  280;  1864,  99;  1855,  198;  1860,  305. 

—  I  — 

*  SrATfJTMM  or  1858p  96. 
Jn  Act  Coneermng  A^peaU  in  oaiain  Caa^ 

SaonoH  1.  WbMi  Jodgmeiit  hu  been  rendAred  in  the  Court  of  ft  Jmtioe  of  the  PMoe.  In 
»  Conntj  Court,  ft  District  Ooiirt,  or  the  Superior  Court  of  the  City  of  Hen  Wnadt», 
■^nat  any  orgaoimd  or  ineorporated  eitj  or  town  in  this  Siftte,  Mid  dtj  or  town,  <* 
oounty.  against  which  such  Jad^nent  was  rendered  may  appeal  ther<»fiNun  to  any  Omirtof 
oompetent  Jurisdiction,  by  flUng  a  notice  of  appeal  with  the  sa'd  Justiee  of  the  Peace,  or 
dark  of  either  of  the  other  Courts  as  abore  mentioned,  and  senrtng  a  copy  thereof  oo  ttt 
opposite  party  or  his  attorney,  within  the  time  and  manner  proTtded  for  appeals  In  o'k'r 
cases ;  and  said  appeals  shall  be  efEoctual  Ibr  aH  purposes,  and  shftUoperste  asa  supersedeM 
to  any  execution  that  haa  been  or  may  be  issued  on  ssid  Judgment  without  the  filing  nf  » 
bond  or  the  psyment  of  costs  to  the  Justice  or  other  Courts,  by  the  said  city,  or  town,  flr 
eounty  so  appealing. 

BnonoM  a.  The  Msyor.  Attorney,  or  Chief  Ofloer  of  any  city,  or  District  Atton«y,  or  ttt 
President  of  the  Board  of  Supenrisors  of  any  ootinty,  shaU  hsTS  power  to  give  the  notiot 
herein  required  to  be  giren,  and  to  perfiBot  such  appeal  on  behalf  of  their  nBfeMn  ooi* 
porations  or  counties. 
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1.  Snpeaor  Court  of  the  cify  of  San  Franoisoo  was  abolished  March  30th, 
1857. 

8.  It  is  the  dnty  of  a  Jnatice  of  the  Peace,  when  an  appeal  bond  is  pre- 
sented to  him  for  his  approval,  to  act  promptly/  If  he  receives  the  bond 
withont  objection,  It  will  oe  too  late  to  disapprove  it  the  next  day.  People  v. 
.Harris,  9  Gal.  571. 

3.  A  party  who  excepts  to  the  sufficiency  of  sureties  on  an  appeal  bond,  may 
waive  their  justification.    Blair  v.  SamUkmf  32  Gal.  60. 

4.  If  the  sureties  on  an  appeal  bond  are  excepted  to  and  appear  before  the 
Justice  to  justify,  and  the  party  excepting  then  states  before  tne  Justice  that 
he  knowiB  the  sureties  to  be  good,  and  only  excepted  because  his  attorney  told 
him  to  do  so,  this  is  a  waiver  of  justification.    Id, 

§  629.  On  filing  tmderiakmgj  execution  shall  be  stayed. 

If  an  execution  be  issued,  on  the  filing  of  the  undertaking 
staying  all  proceedings,  the  Justice  shall,  by  order,  direct  the 
oflScer  to  stay  all  proceedings  on  the  same.  Such  officer  shall, 
upon  payment  of  his  fees  for  services  rendered  on  the  execu- 
tion, thereupon  relinquish  all  property  levied  upon,  and  de- 
liver the  same  to  the  judgment  debtor,  together  with  all 
moneys  collected  from  sales  or  otherwise.  If  his  fees  be  not 
paid,  the  officer  may  retain  so  much  of  the  property  or  pro- 
ceeds thereof,  as  may  be  necessary  to  pay  the  same. 

1.  A  Justice  of  the  Peace  has  jurisdiction  to  grant  appeals,  and  to  stay  pro- 
oeedings  thereupon ;  and  his  action  cannot  be  reviewed  on  certiorari,  uomer 
T.  Stark,  7  GaL  244. 

§  630.  Amended  1853,  281 ;  repealed  1854, 100. 

§  631.  ^  Costs  allowed  to  prevailing  party. 

Costs  shall  be  allowed  to  the  prevailing  party  in  a  Justice's 
Court. 

^Amended  1854, 100;  1855,  251. 

§  632.  Amended  1854,  100 ;  repealed  1855,  250. 

§  633.  Money  collected  by  Constable  or  Sheriff  shall  be  paid 
wer  to  the  Justice. 

Justices  of  the  Peace  shall  receive  from  the  Sheriff  or  Con- 
stables of  their  county,  all  moneys  collected  on  any  process 
or  order  issued  by  their  Courts  respectively,  and  all  moneys 
paid  to  them  in  their  official  capacity,  and  shall  pay  the  same 
over  to  the  parties  entitled  or  authorized  to  receive  them, 
without  delay.  For  a  violation  of  this  section,  they  may  be 
removed  from  their  office,  and  shall  be  deemed  guilty  of  a 
misdemeanor. 
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1.  The  olaofle  maldiig  the  plaintiff  in  the  aotion  a  competent  witoeai  in 
own  behalf,  in  no  respect  can  be  said  to  effect  the  mode  of  procedure ;  but  ff 
it  did,  it  would  not  distingoish  it  from  the  mode  adopted  in  other  ayH  aetioBi, 
for  the  same  provisions  existed  in  the  Practice  Act  it  the  time  the  Aist  in  qiiei- 
tion  became  law.  The  same  is  tme  of  the  clause  which  directs  the  distrilni- 
tion  and  payment  of  the  judgment  when  collected.  (Section  638  of  ihs 
Practice  Act.)    JBurmm  t.  CoioIw,  25  OaL  538. 

§  634.  Justice  may  require  security  for  costs. 

Justices  of  the  Peace  may,  in  all  cases,  reqiiire  a  deposit 
of  money,  or  an  undertaking,  as  security  for  costs  of  Court, 
before  issiling  a  summons. 

1.  The  statnte  which  declares  that  "  any  officer  may  refiue  to  petfcarm  m 
services  in  a  dvil  aotion  or  proceeding  nntil  Uie  fee  for  snch  service  is  pil<( 
is  not  to  be  oonstmed  as  prohibiting  the  officer  from  performing  the  seniee 
without  payment  of  fees,  bnt  as  permissive  merdy,  leaving  the  alternativBi 
of  cash  in  advance  or  credit,  to  his  own  election.  IXckY.  Madden,  25  Cal.d01 

2.  If  v^ere  the  services  are  demanded  of  an  officer  in  a  civil  case,  he  iiuli 
to  demand  his  fee  in  advance,  his  obligation  to  perform  &e  dnty  required  If 
the  same  as  It  woTdd  be  if  the  fees  were  prepaid  or  tendered  in  advance,   iii 

§  635.     ^Preceding  sections  applicable  to  Justices^  Oowrts. 

The  provisions  of  section  thirty-two,  three  hundred  and 
sixty-eight,  three  hundred  and  sixty-nine,  three  hundred  sod 
seventy,  three  hundred  and  seventy-one,  three  hundred  and 
seventy-two,  three  hundred  and  seventy-three,  five  hundred 
and  nineteen,  five  hundred  and  twenty,  five  hundred  and 
twenty-three,  five  hundred  and  twenty-five,  five  hundred  and 
twenty-six,  five  hundred  and  twenty-seven,  five  hundred  and 
thirty-one,  five  hundred  and  thirty-two,  shall  be  applicable  to 
Justices'  Courts  and  actions  therein. 

lAmended  1860,  306. 


TITLE     LVIII. 

PBOGBEDINGS   IN    CIVIL  0A8BS    IN    EECOBDEBS'  AND    KATOBS' 

COUBTS. 

SscnoM  636.    Complaint,  contents  <^.    Mast  be  veriSed. 

637.  Sammons  shall  issue  on  filing  complaint,  returnable  in  oot 

leas  tlian  four  dajrs. 

638.  Defendant  may  plead  orally  or  in  writing. 

639.  Trial  by  jury,  when  defendant  is  entitled  ta 

640.  Appeals  may  be  taken  to  the  Goimtr  Court. 

641.  Proceedings  shall  be  conducted  as  In  actions  la  JnstioM' 

Courts. 

642.  This  tiUe  applicable  to  Mayors'  and  Reoordecs'  Courts. 

I  686.  Oomplami^  contenis  of.   Musi  be  varied. 


605  KEOORDBRd'  AND  MAYOBS'  COVBTS.  [§§  687-41 

OiTil  actions  in  Recorders'  and  Mayors'  Courts  shall  be 
commenced  by  filing  the  complaint,  setting  forth  the  viola- 
tion of  the  ordinance  complained  of,  with  such  particulars  of 
time,  place,  and  manner  of  violation,  as  to  enable  the  defend* 
ant  to  understand  distinctly  the  character  of  the  violation 
complained  of,  and  to  answer  the  complaint.  The  ordinance 
may  be  referred  to  by  its  title.  The  <3omplaint  shall  be  veri- 
fied by  the  oath  of  the  party  complaining,  or  of  his  attorney 
or  agent. 

§  637.  Summons  shall  issue  on  fling  compUmU,  returnable  m 
not  less  than  four  days. 

Immediately  after  filing  the  complaint,  a  summons  shall  be 
issued,  directed  to  the  defendant,  and  returnable  either  im- 
mediately, or  at  any  time  designated  therein,  not  exceeding 
four  days  from  the  date  of  its  issuance. 

§  688.  Defendant  may  plead  orally  or  m  writing. 

On  the  return  of  the  summons,  the  defendant  may  plead  to 
the  complaint,  or  he  may  answer  or  deny  the  same.  Such 
plea,  answer,  or  denial,  may  be  oral  or  in  writing,  and  imme- 
diately thereafter  the  case  shall  be  tried,  unless  for  good 
cause  shown,  an  adjournment  be  granted. 

§  689.  Trial  by  jwry^  when  defendant  is  entitled  to. 

In  all  actions  for  violation  of  an  ordinance,  where  the 
fine,  forfeiture,  or  penalty  imposed  by  the  ordinance,  is  less 
than  fifty  dollars,  the  trial  shall  be  by  the  Court.  In 
actions  where  the  fine,  forfeiture,  or  penalty  imposed  by 
the  ordinance,  is  over  fifty  dollars,  the  defendant  shall  be 
entitied,  if  demanded  by  him,  to  a  jury  of  six  persons. 

§  640.  Appeals  may  be  taken  to  the  County  Omrt. 

From  a  judgment  in  a  civil  action  in  a  Recorder's  or 
Mayor's  Court,  an  appeal  may  be  taken  to  the  County 
Court  The  appeal  shall  be  taken  and  the  proceedings 
thereon  conducted  in  the  same  manner  as  appeals  are  taken 
from  a  judgment  in  a  civil  action  in  a  Justice's  Court,  and 
&8  the  proceedings  thereon  are  conducted. 

§  641.  Proceedings  shall  be  conducted  as  in  Justices^  Churls^ 
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All  proceedings  in  civil  actions  in  Recorders*  and  May- 
or's Courts,  except  as  herein  otherwise  provided,  shall  be 
conducted  in  the  same  manner  as  in  civil  actions  in  Jnsticefi' 

Courts. 

642.  This  title  applicable  to  Mayors'  and  JRecarders'  Oovsris. 

The  provisions  of  this  title  shall  be  applicable  to  ci^ 
actions  in  Recorders'  and  Mayors'  Courts  already  estab- 
lished, or  which  may  hereafter  be  established  in  any  incor- 
porated city  of  this  State. 


TITLE    LVIX. 

MISCBLLANEOnS  PROVISIONS. 


SscnoN  643.    Supreme  Court  may  make  rnles  for  itaelf  and  Disbkft 

Gourtg. 

644.  Oonnty  dark,  what  Courts  dork  of. 

645.  Actions  against  a  sheriff  for  official  acts. 

646.  Actions  may  be  prosecuted  in  the  Spanish  language  is 

certain  counties. 

647.  Use  and  definition  of  certain  urords  as  used  in  tins  icL 

648.  Certain  acts  repealed. 

649.  When  this  act  is  to  take  effect. 

650.  Undertakings  mentioned  in  this  act^  requisites  ot 

651.  Beoeiyers  in  actions  respecting  mining  daims. 

652.  Beceivers,  duties  and  compensation  ol 

653.  Writs   of    certiorari  and   mandamus,  who    may  vanb* 

Hearing  may  be  in  vacation. 

654.  Property  attached  may  be  sold  as  under  execution,  if  the 

interests  of  the  parties  require. 

655.  Certified  copies  of  certain  papers  may  be  admitted  in  evi- 

dence. 
Y.     656.    Partners  may  be  sued  l^  their  common  name. 

657.  Bedeions  on  appeal  shall  be  given  in  writing. 

658.  Of  disclaimer,  before  answer. 

659.  Interrention,  who  may  make.    DeBnition. 

660.  latenrention  may  be  before  or  after  issue  joined. 

661.  Interyention,  pleadings,  and  proceedings  upon. 

662.  iDteryentionf  determination  upon. 

663.  Testimony  to  be  taken  by  the  clerk  on  request 

664.  In  case  of  adjournment,  a  party  may  haye  the  tesCiiiiOiJ 

of  any  witness  taken. 

665.  Executions  for  costs  may  issue  on  filing  remittitur,  or 

when  costs  are  allowed  by  order  of  Court. 

666.  Bepeahng  certain  laws,  and  reriring  others. 

667.  When  supplementary  act  to  take  effect 

§  643.  Supreme  Court  vnay  make  nUes  for  iisdf  and  the  Dis- 
trict Courts* 
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The  Supreme  Court  may  make  rules  not  inconsistent 
with  the  Constitution  and  laws  of  the  State,  for  its  own 
Qovemment,  and  the  Qovernment  of  the  District  Courts 
and  the  Superior  Court  of  the  City  of  San  Francisco ;  but 
such  rales  shall  not  be  in  force  until  thirty  days  after  their 
adoption  and  publication. 

1.  The  Superior  Court  of  the  city  of  San  Francisco  abollBhed  May  Ut,  1857 

An  Act  to  reaukUe  Practice  in  the  Supreme  Court.    Approved 

March  16, 1872. 

^  1.  Every  dyil  cause  on  appeal  in  the  Supreme  Conit  must 
be  decided,  and  the  decision  of  the  Court  filed  within  six 
months  after  the  same  is  submitted ;  if  not  so  decided,  and  the 
decision  filed,  the  cause  may,  on  notice  of  either  party,  of  at 
least  thirty  days,  to  the  adverse  party,  be  again  placed  on  the 
calendar  for  a  re-argument. 

^  2.  Every  cause  which  shall  hsve  been  pending  on  appeal 
in  said  Court,  for  a  period  of  six  months  prior  to  the  taking 
eflfect  of  this  Act,  and  shall  have  been  submitted,  shall,  on 
notice  filed  and  served,  by  either  party  on  the  adverse  party 
and  the  Clerk  of  the  Court,  thirty  days  before  the  commence- 
ment of  the  next  succeeding  term,  be  placed  on  the  calendar 
for  that  term  for  re-argument. 


If  an  action  is  brought  against  a  Sheriff  for  an  act  done 
by  virtue  of  his^office,  and  he  give  written  notice  thereof  to 
the  sureties  on  any  bond  of  indemnity  received  by  him,  the 
judgment  recovered  therein  shall  be  conclusive  evidence  of 
his  right  to  recover  against  such  sureties ;  and  the  Court  or 
Judge  in  vacation  may,  on  motion,  upon  notice  of  five  days, 
order  judgment  to  be  entered  up  against  them  for  the 
amount  so  recovered,  including  costs. 

1.  If  a  sheriff  is  indemnified  for  an  act  done  by  virtue  of  his  office,  and  an 
action  is  brought  acainst  him  to  recover  damages  for  the  act,  and  judgment  is 
recovered  against  nim,  the  sheriff  cannot  afterwards  have  judgment  against 
the  sureties  on  the  indemnifying  bond  upon  a  notice  of  five  days,  unless  he 

?^ve  the  sureties  written  notice  of  the  action  brought  against  him.    Dennis  v. 
aehard,  28  Cal.  101. 

2.  A  bond  to  indemnify  a  sheriff  takes  effect  from  the  time  of  its  delivery. 
Buffendem  v.  Brooks,  iS  Cal.  641. 

3.  The  provision  of  the  Practice  Act  making  the  jud^ent,  in  an  action 
Against  a  sheriff,  conclusive  evidence  against  his  indemmfier,  where  the  latter 
has  been  notified  of  the  action,  is  founded  upon  the  principle  that  the  action, 
iiuder  imch  circumstances,  is  in  substance  against  the  indemnifier,  the  real 
party  in  interest,  and  that  he  has  in  that  action  an  opportunity  to  make  any 
defense  that  may  eiist.    DuiU  v.  Facheoo,  21  Cal.  438. 
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4.  Where,  therefore,  theindenmifer  has  been  notified  of  Uie  aetion 
fhe  sheriff,  he  cannot  maintain  a  bill  in  equity  to  set  aside  the  jodgpeat 
obtained  therein,  except  under  snoh  conditions  as  wonld  have  enabled  mm  to 
maintiiin  it  had  he  been  the  nominal  as  well  as  real  parfy  defendant  to  ^tet 
action.    Id, 

§  646.   ^Actions  may  be  prosecuted  in  the  Spaamk  lomguage  m 
certain  counties. 

In  the  counties  of  Monterej,  San  Luis  Obispo,  Santa  Ba^ 
bara,  Los  Angeles  and  San  Diego,  it  shall  be  the  duty  of  the 
officer  to  give  the  defendant,  in  a  civil  action,  if  said  defend- 
ant  shall  require  it,  a  copy  of  the  summons  or  other  process 
in  the  Spanish  language  ;  and  in  the  counties  of  Santa  Bar 
bara,  San  Luis  Obispo,  Los  Angeles,  San  Diego,  and  Monterey, 
it  shall  be  lawful,  with  the  consent  of  both  parties,  to  have 
the  process,  pleadings,  and  other  proceedings  in  a  cause,  in 
the  Spanish  language. 

tAmended  1857,  1862, 667. 

g  647.  Use  and  definition  of  certain  words  used  in  this  AcL 

Words  used  in  this  Act  in  the  present  tense,  shall  be  deemed 
to  include  the  future  as  well  as  the  present ;  words  used  in 
the  singular  number  shall  be  deemed  to  include  the  plural, 
and  the  plural  the  singular ;  writing  shall  be  deemed  to  in- 
clude printing  or  printed  paper  ;  oath  to  include  affirmation 
or  declaration ;  signature  or  subscription  to  include  mark, 
when  the  person  cannot  write,  his  name  being  written  near 
it,  and  witnessed  by  a  person  who  writes  his  own  name,  as  a 
witness. 

§  648.  Certain  Acts  repealed. 

The  following  statutes,  namely :  the  Act  entitled  ''An  Act 
to  Regulate  Proceedings  in  Oivil  Oases  in  the  District  Court, 
the  Superior  Court  of  the  city  of  San  Francisco,  and  the 
Supreme  Court,"  passed  April  twenty-second,  eighteen  hoih 
dred  and  iSfty ;  the  Act  entitled  "An  Act  to  Regulate  Pro- 
ceedings against  Debtors  by  Attachment,''  passed  April 
twenty-second,  eighteen  hundred  and  fifty  ;  the  Act  entitled 
"An  Act  providing  for  the  Collection  of  Demands  against 
Vessels  and  Boats,"  passed  April  tenth,  eighteen  hundred  and 
fifty  ;  the  Act  entitled  "  An  Act  to  Regulate  Proceedings  in 
Courts  of  Justices  of  the  Peace  in  Civil  Cases,"  passed  April 
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tenth,  eighteen  hundred  and  fifty ;  and  the  Act  entitled  ''  An 
Act  to  Begulate  Proceedings  in  the  Oounty  Courts  in  Case  s 
of  Appeal  from  the  Courts  of  Justices  of  the  Peace/'  passe  d 
April  eleventh,  eighteen  hundred  and  fifty  ;  the  Act  entitled 
"An  Act  respecting  Set-ofifs,"  passed  [April]  twenty-seconds 
eighteen  hundred  and  fifty,  are  hereby  repealed ;  but  such 
repeal  shall  not  invalidate  any  judgment  rendered,  or  order 
made,  or  any  proceeding  already  taken  by  virtue  of  said 
statutes. 

§  649.  When  this  Act  to  take  effect. 

This  Act  shall  take  effect  on  the  first  day  of  July,  of  the 
present  year. 

1.  The  foUowing  sections,  ftom  ax  hundred  and  flffy  to  six  hundred  and 
iUfy-eeven,  are  supplementeury  provisions,  enacted  in  "An  Act  amendatory  of, 
and  sapplfflneataxy  to,  an  4ct  entitled  an  Aot  to  Begolate  Proceedings  in  CiyU 
Oases  m  the  Courts  of  Justice  of  this  State."    Passed  May  15th,  1854. 

§  650.  ^  Vhdertatdngs  mentioned  in  this  Acty  reqvmte^  of. 

In  all  cases  where  an  undertaking  witili  sureties  required 
by  the  provisions  of  said  Act,  the  Judge,  Justice,  Olerk,  or 
oth^  officer  taking  the  same,  shall  require  the  sureties  to 
accompany  the  same  with  an  affidavit  that  they  are  each 
worth  the  sum  specified  in  the  undertaking,  over  and  above 
all  their  just  debts  and  liabilities,  exclusive  of  property  ex- 
empt from  execution;  provided,  that  when  the  amount 
specified  in  the  undertaking  exceeds  three  thousand  dollars, 
and  there  are  more  than  two  sureties  thereon,  they  may 
state  in  their  affidavits  that  they  are  severally  worth  amounte 
less  than  that  expressed  in  the  undertaking,  if  the  whole 
amount  be  equivalent  to  that  of  two  sufficient  sureties. 

^Amended  1854, 101.    See  }  64. 

1.  The  affidavit  is  sufficient,  if,  when  foirly  construed,  it  comply  with  the 
statute.     Ihaffe  v.  RostsrUhal,  7  Gal.  514. 

2.  Where  a  mere  defectiye  undertaking  has  been  bona  ftde  given,  and  the 
party  will  file  a  good  one  before  the  case  is  submitted,  the  Uourt  should  permit 
iiim  to  do  so.  CcvUtr  v.  Stairk,  7  CaL  244 ;  Bryan  v.  Serry,  Id.  130  ;  Ounaing' 
ham  V.  ffopkinB,  8  Id.  33. 

3.  If  an  undertaking  has  been  executed  by  the  plaintiff,  and  is  executed  to 
Hbe  defendant  by  a  wrong  name,  the  latter  has  his  remedy  and  may  describe  it 
as  given  to  him.  and  may  show  that  he  was  the  party  mtended.  Jiibrgan  v. 
Tkrifl,  2  Cal.  563. 

4.  Taking  all  our  statates  together,  the  obvious  design  was  to  put  an  under- 
taking on  the  same  footing  as  a  bond.    CanfM  v.  BaJks,  13  Gal.  606. 
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6.  In  an  action  on  a  bond  or  written  nndertaking,  there  can  be  ntf  coDftnidm 
parties  jointly  liable  with  the  proper  obligors.    lAndaay  v.  Flinty  4  Cal.  88. 

§  651.  ^Becdvers  in  actions  respecting  wiimg  claima. 

In  actions  respecting  miners'  claims,  in  a  Justice's  Gonrt, 
the  Justice  shall  have  power  upon  application  of  the  par^ 
out  of  possession  of  the  claim  or  claimsy  after  notice  of  one 
day  to  the  adverse  party,  to  appoint  a  receiver  of  the  pro- 
ceeds of  the  claim,  pending  the  action.  If  the  parties  agree 
upon  a  person,  he  shall  be  appointed  such  receiver ;  if  the 
parties  do  not  agree,  the  Justice  shall  appoint  a  receiver, 
who  shall  take  an  oath,  which  shall  be  filed  with  the  Jus- 
tice, that  he  is  not  interested  in  the  action  between  the  par- 
ties, and  that  he  will  honestly  keep  an  account  of  all  gold 
dust  or  metals  of  any  kind,  the  proceeds  of  the  claim  or 
claims  in  dispute.  After  the  appointment  of  such  receiver, 
the  Justice  shall  have  power  to  issue  a  written  order  to  any 
Sheriff  or  Constable,  to  put  such  receiver  into  possession  of 
such  claim,  which  order  said  Sheriff  or  Constable  shall  exe- 
cute, and  the  receiver  shall  remain  in  possession  of  the 
claim  or  claims,  so  long  as  said  action  may  remain  unde- 
termined in  any  Court.  The  Court  in  which  the  action  may 
be  pending,  shall  have  authority,  upon  the  application  of 
either  party,  with  two  days'  notice  to  the  other,  from  time 
to  time,  to  make  such  orders  for  the  disposition  of  the  pro- 
ceeds of  such  claim  or  claims,  for  the  safety  of  the  same,  as 
may  seem  proper.  The  Court  in  which  the  action  may  be 
pending,  shall  also  have  power,  upon  application  of  the  re- 
ceiver, based  upon  his  affidavit,  to  punish  as  for  contempt, 
all  persons  who  have  been  guilty  of  disturbing  the  receiver 
in  the  possession  of  the  claims. 

^Amended  1854,  §  63,  p.  101 ;  1855, 199.    See  §  143  and  notes. 

§  652.  ^BeceioerSf  duties  of. 

The  receiver  mentioned  in  the  last  section,  shall  keep  an 
accurate  account  of  all  the  proceeds  of  the  claim  pending 
action,  and  of  all  amounts  paid  out  for  working  the  samei 
and  shall  retain  the  proceeds,  and  pay  the  same  over  par' 
Buant  to  the  order  of  the  Court  The  receiver  shall  also  be 
required,  on  demand  of  either  party,  to  give  security  for 
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the  fiuthftil  perfonnanoe  of  his  trast,  and  shall  be  allowed 
for  the  same  a  reasonable  compensationy  to  be  paid  out  of 
the  proceeds  of  the  claim  in  his  hands ;  but  in  no  case  ex- 
ceeding ten  per  cent,  upon  such  proceeds. 

^Amended  1854,  §  64,  p.  101. 

§  653.  ^  Writs  of  certiorari  and  mandarmLSf  who  mw/  issue. 
Hearing  may  he  in  vacation. 

Writs  of  certiorari  and  rifuxndarnus  may  be  issued  in  the  cases 
prescribed  by  said  Act  by  a  Judge  of  the  Supreme  Coutt, 
District  Court,  or  County  Court,  in  vacations,  and  may,  in 
the  discretion  of  the  Judge  issuing  the  writ,  be  made  re- 
turnable, and  a  hearing  may^be^had  on  the  return  thereof 
in  vacation. 

^Amended  1854,  §  65,  p.  lOL 

§  654.  ^Property  attached  may  be  sold  as  under  execution^  if 
the  inierests  of  the  partis  reqmre. 

Whenever  property  has  been  taken  by  an  officer  under  a 
writ  of  attachment,  in  pursuance  of  the  provisions  of  said 
act,  and  it  shall  be  made  to  appear  satisfactorily  to  the  Court, 
or  a  Judge  thereof,  or  a  County  Judge,  that  the  interest  of 
the  parties  to  the  action  will  be  subserved  by  a  scJe  thereof, 
the  Court  or  Judge  may  order  such  property  to  be  sold  in 
the  same  manner  as  property  is  sold  under  an  execution,  and 
the  proceeds  to  be  deposited  in  the  Court,  to  abide  the  judg- 
ment in  the  action.  Such  order  shall  be  made  only  upon 
notice  to  the  adverse  party  or  his  attorney,  in  case  such 
party  have  been  personally  served  with  a  summons  in  tho 
actioti.  y^ 

^Amended  1854,  §  66,  p.'Jttr    See  §§  130,  221. 

§  655.  *  Certified  copies  of  certain  papers  jnay  be  admitted  as 
evidence. 

A  copy  of  any  record,  document,  or  paper  in  custody  of  a  ^^  f*-^^ 
public  officer  of  this  State,  or  of  the  United  States,  within  /^  I  -/ 
this  State,  certified  under  the  official  seal,  or  verified  by  the  p  ^   '^ 
oath  of  such  officer,  to  be  a  true,  fall  and  correct  copy  of  the ". '    *   ,  y_^ 
original  in  his  custody,  may  be  read  in  evidence  in  an  action  "^  "^    -  / 
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or  proceeding  in  the  Oonrte  of  this  State,  in  the  like  manner 
and  with  the  Hke  effect,  as  the  original  could  be  if  prodnoed. 

^Amendetl  1854,  ^  68,  p.  102.    See  H  4)48,  499. 

1.  A  sworn  copy  or  exempUfioation  of  instnunents  in  the  astcMwea  of  tke 
GoTermnent  is  eyidence,  and  the  orimnals  ought  not  to  be  removed  horn  Am 
GoTemment  offices.     Gregory  y.  McPherson,  13  CaL  574. 

2.  A  certified  copy  of  a  deed  from  the  coanty  recorder's  office,  contained  in 
the  mar^  of  the  acknowledgement  taken  before  a  notary,  and  in  the  place 
where  his  seal  is  nsnaUy  found,  the  words  ["No  Seal  '*]— the  condusioa  of 
the  acknowledgement  being,  "  In  witness  whereof  I  have  hereunto  set  logr 
hand  and  affix^  my  official  seal,'*  etc.  The  Court  below  ruled  out  the  copy  of 
the  deed  as  evidence,  on  the  ground  that  the  acknowledgement  did  not  nan 
the  notary's  seal.  Held,  that  the  Court  erred;  that  the  words  ["No  Seal"] 
instead  of  implying  that  there  was  no  seal  affixed,  were  a  mere  note  by  (he 
recorder  of  the  place  of  the  notarial  seal,  which  he  probably  had  no  means  of 
copying.  Jones  y.  Martin^  16  Cal.  166.  [See  Dormer  y.  Palmer^  and  caaei 
there  cited,  31  Cal.  50O.] 

S  666.  Partners  may  be  sued  by  their  common  name. 

When  two  or  more  persons  associated  in  any  business, 
transact  such  business  under  a  common  name,  whether  it 
comprises  the  names  of  such  persons  or  not,  the  associates 
may  be  sued  by  such  common  name,  the  summons  in  sach 
cases  being  served  on  one  or  more  of  the  associates,  bat 
the  judgment  in  such  case  shall  bind  only  the  joint ,  prop- 
erty of  the  associates. 

1.  If,  m  a  complaint  against  a  company  by  its  company  name,  under  flia 
six  hundred  and  fifty-sixth  section  of  the  Practice  Act,  there  is  an  entire  ab* 
senee  of  any  statement  showing  the  existence  of  Uie  conditions  named  in  die 
section,  and  judgment  is  rendered  against  the  company  by  defianlt,  is  tha 
Judgment  void,  or  are  the  conditions  matters  to  be  pleaded  in  abatement»  and 
if  not  thus  pleaded,  waived?     Welch  v.  KirkpairicJc,  30  Cal.  202. 

2.  If  a  complaint  in  an  action  against  a  company  by  Its  oompany  Mm 
substantially  the  conditions  mentioned  in  the  six  hundred  and  fifty-sixth  sec- 
tion of  the  Practice  Act)  and  the  sheriff  returns  that  he  has  served  the  siun- 
mons  on  one  of  the  members  of  the  oompany,  and  judgment  l:^  defiuilt  is 
entered  up  against  the  company  by  its  name,  to  be  enforced  against  the  joint 
property  of  the  members,  tke  judgment  is  not  void,  but  may  be  enforced  iQr 
execution  against  the  company  property.    Id, 

3.  Such  judgment  is  not  a  juogment  against  the  person  served  with  proceas, 
but  against  the  company.  A  complaint  which  contains  no  other  deeijination 
of  the  party  plaintiff  than  the  name  of  a  copartnership  firm,  is  defective;  boi 
such  defect  can  only  be  made  available  to  defendant  by  demuzrer  for  ddfeet  of 
parties,  or  by  denial  in  the  answer  of  any  cause  of  action  and  objection  thefe- 
under  to  evidence  in  support  of  the  claim.  Oilman  dk  Co.  v.  Coagrow,  22  OaL 
356. 

§  657.  ^Decisions  on  appeal  shall  be  ffivenm  toridvg. 

All  decisions  given  upon  an  appeal,  in  any  appellate  Court 
of  this  State,  shall  be  given  in  writing,  with  the  reason 
therefor,  and  filed  with  the  Clerk  of  the  Court,  bat  this  sec- 
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tion  shall  not  apply  to  actions  tried  with  a  jury  anew  in  the 
County  Court,  or  on  appeal  from  a  Justice's  Court- 

^  Amended  1854,  $  69,  p.  102. 

1.  A  decision  of  the  Gonrt  is  its  judgment;  the  opinion  is  the  reasons  given 
for  that  judgment.  The  former  beinff  entered  on  record  immediately,  can 
only  be  changed  upon  a  petition  for  rehearing  or  a  modification.  The  latter 
is  me  proper^  of  the  judges,  subject  to  their  revision,  correction  and  modifi- 
cation, until  it  is  transcribed  on  the  record  with  the  consent  of  the  writer, 
when  it  ceases  to  be  subject  of  change,  except  through  regular  proceedings 
before  tbe  Court  by  petition.    Houeion  t.  WutiamSj  13  Gal.  23. 

2.  The  practice  of  giving  the  reasons  in  writing  for  judgments  is  of  taodem 
origin,  ijid  it  is  discretionary  with  the  Court  whewer  it  give  an  opinion 
^on  pronouncing  judgment,  and  if  given,  whether  it  be  ond  or  in  writing. 

3.  The  Legislature  cannot  require  the  Supreme  Court  to  give  the  reasons  of 
Hb  decisionB  in  writing.  The  Constitutional  duty  of  the  Court  is  discharged 
by  Uie  rendition  of  its  decisions.    Id, 

§  658.  ^Of  disclaimer  before  answer  and  interpleader. 

A  defendant-  against  whom  an  action  is  pending  upon  a 
contract,  or  for  specific  personal  property,  may  at  any  time 
before  answer,  upon  aflSdavit  that  a  person  not  a  party  to  the 
action  makes  against  him,  and  without  any  collusion  with 
him,  a  demand  upon  the  same  contract,  or  for  the  same  prop- 
erty, upon  due  notice  to  such  person,  and  the  adverse  party, 
apply  to  the  Court  for  an  order  to  substitute  such  person  in 
his  place,  and  discharge  him  from  liability  to  either  party,  on 
his  depositing  in  Court  the  amount  claimed  on  the  contract, 
or  delivering  the  property  or  its  value  to  such  person  as  the 
Court  may  direct,  and  the  Court  may,  in  its  discretion,  make 
the  order. 

1  Amended  1854,  §  70,  p.  102. 

1.  Wh^e  a  tenant  finds  that  there  are  claimants  to  the  property,  he  should 
file  a  bill  of  interpleader,  making  aU  the  adverse  claimants  parties  thereto, 
and  offer  to  pay  the  rents  into  Court,  to  abide  the  ultimate  decision  of  the 
ease.    McDwUt  v.  SuUimn,  8  CaL  692. 

§  669.  ^Intervention^  who  may  make.    Definition  of. 

Any  person  shall  be  entitled  to  intervene  in  an  action 
who  has  an  interest  in  the  matter  in  litigation,  in  the  success 
of  either  of  the  parties  to  the  action,  or  an  interest  against 
both.  An  intervention  takes  place  when  a  third  person  is 
permitted  to  become  a  party  to  an  action  between  other  per- 
sons, either  by  joining  the  plaintiff  in  claiming  what  is  sought 
by  the  complaint,  or  by  uniting  with  the  defendant  in  resist- 
ing the  claims  of  the  plaintiff,  or  by  demanding  anything 
adversely  to  both  the  plaintiff  and  the  defendant. 

^  Amended  1854,  $  71,  p.  102. 
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1.  The  sixteenth  and  serenteenth  sections  of  the  Practice  Act»  and  the  aeveatf? 
second,  Beventy-third  and  seyentv-fourth  sections  of  the  amendjnenta  of  1854  to 
the  Practice  ^ct,  give  a  party  the  right  to  interrene  in  an  action  in  case  of  the 
transfer  of  any  interest  during  the  pendency  thereof,  or  when  he  is  directly  in- 
terested in  the  subject  matter  in  litigation,  and  this  can  be  done  either  before  or 
after  issue  has  been  joined  in  the  case.    Brooks  y.  Eager ^  5  Cal.  281. 

2.  The  interest  which  entitles  a  person  to  interyene  in  a  suit  between  other 
parties  must  be  In  the  matter  in  litigation,  and  of  such  a  direct  and  immediati 

.    character  that  the  interyenor  will  either  gain  or  lose  by  the  direct  legal  open- 
4  tion  and  effect  of  the  judgment    It  must  be  that  created  by  a  claim  to  the  de- 
mand, or  some  part  thereof,  in  suit  or  a  claim  to  or  lien  npon  the  proper^,  or 
some  part  thereof,  which  is  the  subject  of  litigation.    Mom  y.  The  Vdomo  Wakr 
Co.,  13  Gal.  62. 

3.  A  simple  contract  creditor  of  a  common  debtor  cannot  interyene  in  a  foce- 
closure  suit.  But  judgment  creditors,  being  as  such  subsequent  incnmbraneen, 
may  intervene  ;  and  a  Court  may  order  them  to  be  made  parties,  probably  by 
an  amendment  of  the  complaint  as  the  better  course,  or  on  petition  of  interyea- 
tion.    Id. 

4.  In  suit  on  a  note  and  mortgage,  where  creditors  of  tiie  defendant  intv- 
yened,  alleging  the  note  and  mortgage  to  be  fraudulent  as  against  than,  the 
interyenors  cannot  preyent  a  judgment  for  plaintiff  against  defendant.  The 
most  the^  can  claim  is  protection  against  the  enforcement  of  the  judgment  to 
their  prejudice.    Id. 

5.  In  an  action  to  foreclose  a  mortgage  npon  property  claimed  as  a  bone- 
stead,  the  wife  should  be  allowed  to  interyene.  Sargtnt  y.  WUson,  5  Cal.  504 ; 
ifosesy.  Warner,  10  Id.  296  ;  Dillon  v.  Byrne,  6  Id.  466. 

6.  In  an  attachment  suit,  judgment  creditors  of  defendant  may  interrene  to 
set  aside  the  attachment  because  yoid  as  to  them.  Davis  y.  ^ppinger,  18  Od. 
378. 

7.  Subsequent  attachment  creditors  may  interyene  in  a  snit  of  the  prior 
attachment  creditor  and  the  common  debtor,  when  they  allege  that  tfaeie  is 
nothing  due  to  said  first  creditor,  and  that  his  object  is  to  hinder,  delay  and  de- 
fraud his  creditors.    M.  Speyer  y.  Ihmda  dk  Co.,  Jan.  1862. 

8.  The  interyenors  become  defendants,  and  as  they  allege  that  the  plaintiff  ii 
not  entitled  to  recoyer,  it  amounts  to  a  denial  of  the  facts  set  forth  in  the  ooa- , 
plaint,  and  consequently  the  onus  prohandi  is  on  the  plaintiff;  and  if  lie  ftilt  to 
proye  his  case,  eyen  though  the  real  defendants  haye  made  default,  jndgmeDt 
will  be  giyen  in  fayor  of  the  interyenors  against  him,  and  in  his  fityor  against 
the  real  defendants.    Id. 

9.  A.  &Co.  haying  on  general  deposit  with  B.  &Go.  $75,000,  a  tax  for  coaaty 

Surposes  was  leyied  thereon,  and  payment  demanded  of  both  A.  A  Co.  and  B 
;  Co. :  Seldt  that  the  tax  was  legal,  and  that  the  conntymight  interyene  in  la 
action  concerning  the  money,  to  recoyer  said  tax.  Yvba  Co.  y.  Adams,  7 
Cal.  87. 

10.  The  petition  of  an  interyenor  must  be  treated  as  a  dedaration  or  con- 
plaint.    People  y.  Talmage,  6  Cal.  256. 

11.  On  interyention,  if  the  proceedings  between  the  debtor  and  a  prior  cred- 
itor are  not  yoid,  but  yoidable,  the  defendant  can  alone  object  Dktey  y.  Pc^ 
lock,  8  Cal.  570. 

12.  In  a  suit  to  enforce  a  mechanic's  lien  on  a  ditch,  a  mortgagor  of  the  ditch 
subsequent  to  the  lien  has  no  absolute  right  of  interyention.  And,  when  tlie 
suit  had  been  pending  some  time,  and  the  application  to  interyene  was  mads 
just  as  plaintiff  was  taking  judgment,  the  application  was  properly  reftned. 
Hocker  y.  KeOey,  14  Cal.  164. 

13.  The  filing  of  an  interyention  in  an  action  to  foreclose  a  mechanic's  Hen 
within  the  prescribed  statutory  time,  and  becoming  parties  to  the  snit,  during 
the  existence  of  the  lien,  is  the  same  as  commencing  an  original  action.  Msn 
y.  McKay,  14  Cal.  127. 

14.  It  18  too  late  on  appeal  to  object  that  certain  parties  could  not  inienrene 
in  a  suit  pending  in  the  inferior  Court    McKenty  y.  Gladwin,  10  Cal.  227. 

15.  Where  one  tenant  in  common  sues  to  recoyer  poflseasion  of  the  pran- 
ises,  and  the  damages  sustained  by  the  ouster,  his  co-tenants  cannot  interrena 
Donner  y.  Palmer,  Bradley,  Iniervenor,  Oct  T.  1867, 
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16.  IHiere  a  snbaeqaent  attaohing  creditor  has  his  attacbment  levied  on  the 
property  preTioiuly  levied  on  by  a  prior  attaching  creditor,  he  is  entitled  to 
mterrene  in  the  action  between  the  first  attaching  creditor  and  the  defendant, 
if  the  first  attachment  was  frandnlently  procured,  and  the  conunon  debtor 
has  not  snf&cient  property  to  pay  both  claims.  CoghiU  A  Co.  y.  Marks,  29 
Gal.  673. 

17.  In  an  action  to  tecovex  money  in  wbich  an  attachment  has  been  issaed 
and  levied  upon  property  of  the  defendant,  a  subsequent  attaching  creditor 
may  intervene  at  an^  time  before  the  entry  of  judgment  for  the  purpose  of 
eontestiJDg  the  validity  of  the  first  attachment.    Speyer  v.  Ihmela,  21  Gal.  280, 

18.  If  the  owner  of  a  claim  assigns  it  absolutefy,  retaining,  however,  an 
interest  in  it,  he  may  intervene  to  protect  his  interest  in  an  action  brought 
by  the  assignee  to  collect  the  same,  and  if  he  does  not  intervene,  he  is  bound 
by  Uie  judgpient.    OradwoU  v.  EarrxBt  29  Gal.  150. 

19.  lliis  is  an  action  in  the  nature  of  a  bill  in  equity  to  set  aside  a  tadg- 
ment  recovered  by  Facheco  afininst  Hunsaker,  who,  as  sheriff,  seized  ana  sold 
certain  personal  proper^  of  Pacheco,  under  an  execution  in  favor  of  Dutil 
against  Andeque.  DutU  claims  tiie  right  to  maintain  this  action,  on  the 
ground  that  he  idemnified  the  eheriif  against  damages  for  taking  said  prop- 
erty. It  appears  by  the  pleadings,  that  when  the  action  by  Pacbeco  acainst 
Hunsaker  was  commenced,  the  mtter  gave  Dutil  notice  of  the  action,  and  that 
Dutil  took  charge  of  the  defense,  and  oy  his  own  attorneys  defended  the  ao» 
tion  firom  the  commencement  to  the  conclusion.  Under  such  circumstances, 
the  judgment  against  the  sheriff  was  conclusive  evidence  of  his  right  to  re- 
cover against  Dutil  on  the  bond  of  indemnity,  by  the  provisions  of  section 
six  hundred  and  forty-five  of  the  Givil  Practice  Act.  By  virtue  of  section 
six  hxmdred  and  fifty-nine  Dutil  might  have  intervened  and  defended  as  a 
party  to  the  record,  as  he  did  as  a  party  in  interest,  in  the  name  of  the  de- 
fendant on  the  record.    LviXi  v.  PooAeco,  21  Gal.  441. 

§  660.  ^IrUervention  may  be  before  or  after  issue  joined. 

A  third  person  may  intervene,  either  before  or  after  issue 
.  has  been  joined  in  the  cause. 

^Amended  sec.  72,  p.  102. 

§  661.  ^Interventiony  pleadings  and  proeeedings  upon. 

The  intervention  shall  be  by  petition  or  complaint,  filed 
in  the  Court  in  which  the  action  is  pending,  and  it  must  set 
forth  the  grounds  on  which  the  intervention  rests.  A  copy 
of  the  petition  or  complaint  shall  be  served  upon  the  party 
or  parties  to  the  action  against  whom  anything  is  demanded, 
who  shall  answer  it  as  if  it  were  an  original  complaint  in 
the  action. 

'Amended  1854,  $  73,  p.  102. 

1.  Where  a  subsequent  attaohing  creditor  intervenes  in  an  action  for  the 
purpose  of  setting  a^ide  an  attacmnent  issued  therein,  on  the  ground  that 
there  is  no  debt  due  from  the  defendant  to  the  plaintiff,  the  allegations  in  the 
pleading  on  the  part  of  the  intervener,  traversing  the  complaint,  have  the 
Mune  effect  as  denials  in  an  answer,  and  require  afftrmative  proof  by  the 
plaintiff  of  his  cause  of  action,  in  de&ult  of  which  the  intervenor  wiU  have 
judgment  in  his  favor.    Speyer  v.  Ikmds,  21  Gal.  280. 

§  662.  ^Intervention^  determination  upon. 

The  Court  shall  determine  upon  the  intervention  at  the 
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same  time  that  the  action  is  decided ;  if  the  ^laim  of  fte 
party  interveDing  is  not  sustained,  he  shall  pay  all  costs 
incurred  hy  the  intervention. 

^Amended  1854,  $  74,  p.  102. 

1.  Where  the  meritfl  of  the  ease  were  not  inyastigftted  in  the  kiwer  Gonili 
by  reason  of  an  nncertaintv  as  to  the  proper  mode  of  prooeediog  nnder  As 
anomalous  proyisions  of  tne  Practice  Act  relaiinc  to  mterventiofna,  the  Sfr 
preme  Gonrt  awarded  a  new  trial,  although  the  decision  of  the  Court  belov 
uj^on  the  main  question  iuTolved  was  approved,  and  the  only  enor  disrloiM 
might  hare  been  cured  by  a  direction  to  modiJ^  the  judgment.  BftimF  t. 
Ihmds,  21  Gal.  281. 

§  668.  ^  Tesiimony  to  be  taken  hy  the  Clerk  en  request 

On  the  trial  of  any  action  in  a  Court  of  Record,  either 
party  may  require  the  Clerk  to  take  down  the  testimony  in 
Writing. 

^Amended  1854,  $  75,  p.  102. 

1.  Exceptions  to  be  written  doixm  by  tiie  clerk. — Where  the  partSei 
have  not  made  a  case  nor  a  bill  of  exceptions,  but  have  relied  upon  the  tei- 
timony  taken  down  by  the  clerk,  pursuant  to  section  two  hundred  and  seTenty- 
one  of  the  Practice  Act  of  1850,  no  question  can  be  raised,  on  appeal,  respeetr 
ing  the  decisions  of  the  Court  below  during  the  progress  of  the  trial.  The 
case  of  Owder  v.  Chary,  (1  Gal.  462),  affirmed  in  this  respect  Pierce  ▼.  J^ 
tyrn,  I  Gal.  470. 

2.  If  a  party  desires  to  bring  the  rulings  of  the  District  Judge,  during  the 
progress  of  the  trial,  under  review,  he  must  either  make  out  a  statement  of 
facts,  pursuant  to  section  two  hundred  and  seventy-two  of  (he  Practice  Act  of 
1850,  or  a  bill  of  exceptions,  pursuant  to  sections  two  hundred  and  eightf- 
seven  and  two  hundred  and  eighty-eight.  This  Gourt  will  not  ezBrnine  into  me 
correctness  of  the  decisions  of  the  District  Judge,  where  it  has  been  such  left 
to  the  clerk  of  the  District  Court  to  ascertain  and  settle  what  dedsioiis  mre. 
Outlier  V.  Otary,  1  Gal.  462. 

3.  A  mere  transcript  of  the  evidence  taken  down  by  tiie  olerk  is  no  pirt  of 
the  record,  unless  made  so  by  bill  of  exceptions.  WUson  v.  MtdtUdoht  %  CsL 
64.    These  cases  affirmed  in  Castro's  neoutors  v.  ArmesUt  14  Gal.  88. 

§  664.  ^In  case  of  an  ac^oumment^  a  party  may  have  the  iesU- 
mony  of  any  witness  taken. 

The  party  obtaining  a  postponement  of  a  trial  in  any 
Court  of  Record,  shall  also,  if  required  by  the  adverse 
party,  consent  that  the  testimony  of  any  witness  of  such 
adverse  party,  who  is  in  attendance,  be  then  taken  by  depo- 
sition before  a  Judge  or  Clerk  of  the  Court  in  which  the 
case  is  pending,  or  before  such  Notary  Public  as  the  Court 
may  indicate,  which  shall  accordingly  be  done,  and  the  tes- 
timony so  taken  may  be  read  on  the  trial  with  the  same 
effect,  and  subject  to  the  same  objections,  as  if  the  witnesses 
were  produced. 

^Amended  1854;  {  76,  p.  lOa. 
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§  665.  ^Executicns  for  costs  may  issue  on  fling  remittitur j  or 
when  costs  are  allowed  by  order  of  CourL 

Whenever  costs  are  awarded  to  a  party  by  an  Appellate 
Court,  snch  party  may  have  an  execution  for  the  same,  on 
filing  a  remittitur  with  the  Clerk  of  the  Court  below,  and  it 
shall  be  the  duty  of  such  Clerk,  whenever  the  remittitur  is 
filed,  to  issue  the  execution  upon  application  therefor;  and 
whenever  costs  are  awarded  to  a  party  by  an  order  of  any 
Court,  such  party  may  have  an  execution  therefor  in  like 
manner  as  upon  a  judgment. 

>  Amended  1854,  $  77,  ^.  103. 

1.  When  a  remittitiir  is  sent  down,  the  Clerk  of  the  District  Gonrt  may 
iflsoe  execution  for  costs.  Mayer  of  MarysviUe  y,  Buchanan,  3  Gal.  212; 
affirmed  in  20  Gal.  51. 

2.  Where  a  pdgment  is  against  two,  one  only  of  whom  appeals,  and  the 
appeal  is  dismissed  with  twenty  per  cent,  damages,  the  damages  with  the 
costs  do  not  become  part  of  the  original  judgment,  and  the  redemptioner  is 
not  bound  to  pay  them  when  he  redeems  from  a  sale  under  the  ludgment. 
The  derk  below  can  issue  execution  for  the  damages  and  costs.  McMiUan  y. 
Vtacher,  14  Gal.  241. 

3.  The  Glerk  of  the  Gourt  below  can  issue  an  execution,  if  required  by  the 
preTailing  party,  for  the  costs  included  in  the  memorandum,  and  the  costs  of 
the  Glerk  of  the  Supreme  Gourt  as  certified  by  him  on  the  remittitur.  JSte 
parte  Burria  et  al.,  24  GaL  350. 

§  666.  ^Repealing  certain  laws  and  revising  others. 

Sections  five,  six,  seven,  fifteen,  sixteen,  seventeen,  eighteen, 
nineteen  and  twenty,  of  the  Act  entitled:  "An  Act  Amend- 
atory of  and  Supplementary  to  the  Act  entitled  *An  Act  to 
Regulate  Proceedings  in  Civil  Cases  in  the  Courts  of  Justice 
in  this  State,' "  passed  May  eighteenth,  one  thousand  eight 
hundred  and  fifty-three,  are  hereby  repealed,  and  the  sections 
amended  by  said  Amendatory  Act  shall  stand  revived  as 
amended  by  this  Act. 

>  Amended  1854,  §  78,  p.  103. 

§  667.  *  When  supplementary  Act  to  take  effect. 

This  Act  shall  take  effect  on  the  first  day  of  July,  one 
thousand  eight  hundred  and  fifty-four. 

^  Amended  1854,  $  79,  p.  103. 
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AN   ACT 

CONCERNING    FORCIBLE    ENTRIES    AND    UNLAWFUL 

DETAINERS. 


[Approved  April  Id,  I8(l€.l 


SKmoR  1.  Vbralble  taOrr, 

9.  Forofbto  deteiiiflr* 

8.  Forelble  entry  in  night  ttee^  or  dnrinr  the  ibMOM  of  the  oeenpMft, 

4.  JoTiadiotion. 

5.  Complaint;  Jndge  to  Hx  dey  Itor  qn^eenaoe  of  defandant;  ■nmmona,  eta 

6.  Bnmmona,  what  it  ahall  contain. 

T.  Anawer;  demnrrar;  jnry  trial;  plaadinca  to  be  in  writing:  andprooeedtnga*  eto. 

8.  ArreatandbeiL 

9.  Showlnff  reqnlred  of  plalntUT;  of  defendant. 
10.  Oemplaint  may  be  amended;  oontinnanioe,  eto. 
11  Heoeaaarjr  paraea  defendant^ 

la.  Beatitntion  Mid  damagea. 

18.  Froceedinga  aame  aa  in  eivfl  eaaes;  ^ipeal  ihaH  not  itaj  writ  of  leititatton. 

14.  Conrt  Commiaaioner. 

15.  Whet  Aoti  repealed. 

§  t    JPbrdbU  entry.* 

*  Ssetlottt  oii«  and  two  of  this  act  ooDearninic  fordbl*  entry  and  «iiUwftil  d«taiii«ra,  pMMd  April  tt,  IBN, 
'■■MiiMd  wlthoat  uamdmeBt  ontU  the  Act  of  April  SY,  18U  [SUtataa  19M,  fat]  wbloh  tatlar  Act,  w»  hr  M  li 
(wtw  to  lordMe  ratrlM  and  datoincrt,  WM  raparwdad  by  tlM  Aet  of  laM,  now  In  t«coa.    Vor  mum 


*niMit  rafeiwnoa,  In  ooniMetioa  with  the  dedsioii*  of  the  Svpreme  Ooart,  and  oontrMt  with  the  law  of  IMI. 
*a4  with  the  phraaeology  of  the  praaent  law  deflnlnt  what  ahall  oonatltate  a  forcible  entry  and  detainer,  aala 
*MtlOBi  are  giTen  below: 


I  !•  Mo  poraofi  or  peraona  ahall  hereafter  taake  any  entry  into  laada,  tenenenta,  or  ether  paaaawlona,  hnl  te 
OMa  where  entry  la  Ktven  by  law,  and  In  nA  oaaea,  not  with  alronf  hand  nor  with  mnlttt«da  of  peeple»  but 
f«T  hi  a  peaceable  manner;  and  U  any  paraon  ttam  henceforth  do  to  the  contrary,  and  thwetrf  be  doly  convletedy 
w  ihall  be  pnnlahed  by  fine. 

II  Any  Juatlee  of  the  Peace  ahall  hare  authority  to  Inqolra,  aa  beralnafler  diroeted,  aa  w«ll  aaalnat  thoea 
^^■aka  enlawTnl  or  fovdMe  entry  Inio  landa,  tenenenta,  or  otnar  poaaaaaiona,  and  detain  the  aane,  aa  afalnal 
*■•••  Who,  having  lawfol  and  peeeetal  entry  Into  landa,  tenementa  or  other  poaaaaaiona.  nnlawfnUy4dataln  tha 
**■•;  and  If  It  be  foand,  upon  aoch  Inqairy,  that  an  nnlawftel  or  ftirdbia  entrr  hath  been  made,  and  that  aald 
J^dfl,  teaem«n(8,  or  other  poeset  dona,  after  a  lawful  entry,  are  held  nnlawrally,  th«n  aoch  Joatlee  ahall  eaoaa 
"I*  V*t%7  cemplalnlniir  to  have  reatitotion  thereot 

M*  pmt,  ikm  flrat  two  aectiona  of  the  L«ndlonl  and  Tenant  Act,  whliA  wet*  in  fliaiee  fhm  the  Itk  day  of  Jt«»* 
«7,liM,  ■■»«  iiw  data  of  tUa  aet-whAeh  weal  Into  opwMlon  Joaa  l»  IfSlL   Tbmf  an  aipw  ifvaettaaUf, 
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If  any  penon  shall,  with  violence  and  a  strong  hand,  enter  upon  or  into  anj 
lands  or  buildings,  either  by  breaking  open  doors,  windows,  or  other  parts  of  a 
honse,  or  by  any  kind  of  violence  or  circamstanoe  of  terror,  or  if  any  peison, 
after  entering  peaceably,  shall  turn  ont  by  force,  or  by  threats,  or  by  meoaofaig 
conduct,  the  party  in  possession,  such  person  shall  be  deemed  guilty  of  a  forei- 
ble  entry,  and  may  be  proceeded  agsdnst  and  punished  as  hereinafter  pro- 
vided. 

[The  decisions  w^ch  are  to  be  found  in  the  thirty-second  volume  of  the 
California  Reports  have  been  rendered  in  actions  brought  under  the  eziithig 
law.  Those  in  the  precedinj;  volumes  relate  to  the  law  of  April  22, 1850,  and 
to  amendatory  and  supplemttntary  acts,  and,  generally,  will  be  found  to  be 
authority  in  the  administration  of  the  act  now  in  force,  as  neither  the  statutory 
nor  the  conunon  law  definitions  of  what  constitutes  a  forcible  entry  or  fordblo 
detainer  have  been  changed  by  the  present  act,  but  new  conditions  have  beea 
added  by  which  this  remedy  has  been  extended  to  cases  where,  possibly,  it  did 
not  previously  lie.] 

L  Conatmetiom  «f  tk«  atatato.— Hie  BtetatA  of  fbrdble  entries  and  datitiww 
proridM  a  rome^  fbae  an  itnlawflil  vnlzy.  aa  well  aa  a  fbrdble  tmtry,  and  fhe  p<dic7  of  it  It 
doubtleaa  to  aToid  nice  dlatiiactlinka  aa  to  what  oonatltataa  foroa  In  an  antiy  upon  landau 
Moan  etalT.  GoiUn,  5  CaL  906. 

3.  It  moat  be  atclotly  oonatrued.    ITomm  t.  Keiaer,  8  CaL  490. 

8.  Tlia  tme  oonatmctton  of  thla  act,  aa  to  the  mode  of  proceeding,  woidd  aaon  to  ba 
tfaia:  the  caae  muat  be  governed  bjr  the  proTialona  of  the  act»  ao  ftr  aa  tbej  go,  and  aa  to 
other  mattera  not  embraced  in  the  worda  of  the  act,  the  genaral  mlea  goveniing  pcooaad* 
Inga  in  theae  Oonrta  will  apphr.    PieopU  ▼.  Harritt  9  OaL  673. 

4.  The  proceedinga  provided  for  in  the  act  of  1850,  concerning  *«  forcible  entry  and  an- 
lawfbl  detainer,"  are  not  a  aubatitate  for  the  action  of  c()ectment  The  db^Wt  of  the  aet 
exdnding  the  thirteenth  aeotion  ia  to  redreaa  wronga  occaaioued  hj  force  oaed  or  thrial» 
aned  by  the  defendant,  by  reatoring  poaaeaaion  to  the  plalntifr,  and  pnniahing  the  dalnl* 
ant  with  fine  and  treble  damagea.    Owen  ▼.  Doty,  37  CaL  603. 

6.  The  action  of  forcible  detainer  ia  not  intended  aa  a  aubatitate  for  the  action  of  ^od^ 
manl    Hodf^eku  r.  Jardant  39  OaL  677. 

e.    The  general  terma  '*  aotlona  of  foroibla  entry  and  detainer,"  aa  amployad  la  tta 
Oonatltatkm  of  the  State,  include  aoiiena  for  the  unlawfkil  haldlng  over  by  ****—**■ 
moffim  ▼.  Spencer,  39  Cal.  601. 

7.  Wb«4  MUUKOt  be  tried  te  ihm  aMttom.— Hrld.  J.— TheTaUdttyofttol 
under  which  the  leeaee  held  the  premiaea  cannot  be  tried  in  thia  action,  nor  can  the  k 
be  deprived  of  the  advantagea  reanlting  l^txm  the  poaaeaaion  of  the  premiaea  nndar  the 
leaae,  by  a  forcible  onater  under  legialative  enactment    MeCanUg  v.  Wmer,  13  ^L  6601 

8.  Tlie  d«ftnd«nt*a  UOe,  or  wight  to  tlao  aaaaaaaioM,  cannot  ba  trted  ia  fltti 
action.    MitcheU  v.  Jkivit,  38  Gal.  381 ;  Davit  v.  MUckeU,OeL  T.  1866. 


9.  Wlion  an  aefion  o*it  be  WMttntatnod  .—8.  waa  in  poaaeaaion  of  a  qnvti  niB 
under  a  leaae;  the  mill  had  been  run  until  one  or  two  o'clock  tnihe  morning,  when  the  em* 
ployte  of  the  plaintiff  doaed  up  and  retired  to  reat  in  the  mill.  Before  day  nghti  and  wbUa 
me  handa  were  actually  aleepmg  in  the  mill,  and  the  produota  of  the  laat  day'a  work  wen  ttiB 
m  the  amalgamating  tuba,  the  defendanta — aome  five  or  alx  m  nnmbex^--entered  the  mlU, 
took  poaaeaaion,  ooomienoed  teulng  down  the  atampa  under  pretenae  of  making  repaira,  and 
retemed  poaaeaaion  agamat  repeated  demanda  and  proteat  of  the  plaintiff  and  hia  emptojti: 
Hdd,  that  theae  flMta  conatituted  aufioient  evidence  of  force  to  maintain  the  action  of  ftwc^ 
ble  entry.    Scarlett  v.  Lamargue,  6  CaL  68.    Commented  on  in  Foaariif  v.  KeU^,  3A  CaL  811. 

10.  Force,  either  actually  applied  or  Juatly  to  be  feared  tram  the  conduct  of  the  dcted- 
ant,  la  eaaentlal  to  the  aupport  of  thia  action.    Fraeier  t.  Ha$Uon,  6  OaL  166. 

11.  To  auatam  an  action  of  forcible  entry,  or  forcible  and  unlawful  detainer,  actual  tcKca, 
threata  of  violence  in  the  entry,  or  the  Juat  aMirehenaion  of  violence  to  the  pemony  muat  ba 
ahown  to  have  ezlated,  unleaa  the  detainer  be  rlotoua.    Id. 

13.  The  action  of  forcible  entry  and  detamer  may  be  maintained  m  ttuee  caaea:  ira^ 
when  the  entry  la  forcible;  aecond,  when  the  entry  la  aimply  tmlawful,  and  the  dataiatf 
fbtdble;  third,  when  the  entry  ia  lawful,  and  the  holding  over  fordbla.  But  in  aU  oaaa% 
there  muat  be  aomething  of  peraonal  violence,  either  threatened  or  aotnaL  DidemaeneicL 
V.  Maguire  e<  ol.,  9  CaL  46. 

IS.  The  action  of  forcible  entry  and  detainer  ia  a  anmmary  proceeding  to  reooTcrpoaaa^ 
akm  of  premiaea  forcibly  or  unlawftiUy  detained.  The  mouhry  in  audi  caaea  ia  ormnnad  to 
the  actual  peaceable  poaaeaaion  of  the  platetifl;  and  the  unlawful  or  forcible  ouater  or  datea* 
tion  by  defendant— the  object  of  the  law  bemg  to  prevent  the  diatorlMnoe  of  the  paliiio 
peace,  by  the  forcible  aaaertion  of  a  private  ri^t.  Quation  of  title  at  right  of  poaarerina 
cannot  ariae;  a  forcible  entry  upon  the  actual  poaaeaaion  of  plaintiff  being  provan,  he  would 
baenttilad  to  xaatitatlon,  though  the  fee  almptob  title  and  pcaaant  right  of  poaavaion  ia 
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to  be  in  the deeendaat.     JTcCteiJcy  v.  WOUr,  13  CW.600;  Dtnttr,  MUekeU,  JtmT. 

14.  'Where  perllee  thrneten  to  tike  foralUa  poeaeeelon  of  property,  end  the  oomplalnt 
does  not  eyer  the  inaolvency  of  the  defendentSp  and  that  there  ie  no  adequate  remedy  at 
law,  am  ii^noctton  will  not  be  granted;  where  fdrdble  pOBeeeelon  la  taken,  forcible  entry 
and  doMner  would  be  a  epeedr  mode  of  regaining  poeeeealon,  and  for  other  damages,  the 
naual  proceedings  at  law  would  suffloe.    Ttmliiuim  v.  Bubio,  16  OaL  301. 

15w  Where  In  e^fectment  by  B.  &  E..  a  writ  of  restitution  was  issued  on  judgment  in  fkvor 
of  B.,  and  under  It  K.  was  removed  Crom  the  land  by  the  proper  oAoer.  and  W.  put  in  poe- 
■wiielon,  aa  agent  of  B.,  and  then,  about  a  month  afterwards,  W.  leased  the  premises  to  H. : 
fiislcE,  -that  K.  cannot  maintain  forcible  entry  and  detainer  against  H.,  the  lessee,  on  the 
groand  that  the  act  of  the  officer  in  removing  and  putting  W.  in  possession  was  UntUnu,  be- 
oaoae  not  Justli&ed  by  the  writ  Kennedy  r.  Homer,  19  OaL  375;  Jcmwn  t.  Brooke,  39  CaL 
U4. 

16.  One  who,  with  armed  men,  enters  upon  land  indoeed  with  a  fenoe,  and  in  the  possee- 
fllan  of  another,  and  oommeooee  tlie  erection  of  a  house,  and  refhses  to  deliver  up  peace- 
able  poseeeirion  on  demand,  but  makes  a  show  of  force  to  retsin  it,  is  guilty  of  lorcible  en- 
try and  detainer.    WaUon  v.  Whitney,  38  Cat  875. 

17.  Beveral  persons  were  owners  of  separate  traoto  of  land  within  an  outside  fenoe  whloh 
fbmned  a  common  inolosnre;  but  the  division  lines  of  the  separate  tracts  within  the 
oommon  tnckieure  were  well  known  andideftned,  and  each  person  cultivated  hJs  own  tract. 
A.  and  B.,  two  of  these  owners,  disposed  of  their  tract  to  a  Soon  after  this  D.,  who 
was  tbe  owner  of  another  tract  within  the  inolosure,  went  upon  the  tract  sold  to  0.  and 
oommenced  plowing;  G.  went  to  D.,  took  hold  of  hJs  horses,  and  commenced  tnminff  ttiem 
l!ron&  the  tract,  when  D.  drew  a  pistol  and  aiming  it  at  him.  threatened  to  hurt  him  if 
bo  did  not  leave;  D.  continued  plowing  the  land:  Held,  that  the  acta  committed  by  D. 
dearly  amounted  to  a  fMcible  entiy  and  detainer,  and  that  the  general  outside  fenoe 
oonatttnted  as  full  and  complete  an  actual  possession  in  the  owner  of  each  separate  tract  as 
tboo^  it  had  been  inclosed  by  a  lawful  fence.    Hueeey  v.  McDermoU,  38  OaL  413. 

18.  One  who  goes  to  a  lot  in  another's  possession,  accompanied  by  sevenl  men,  and 
baUda  a  fence  around  It  while  the  former  possessor  is  remonstrating,  and  removes  him 
ttoat  the  line  of  the  fence,  where  he  places  himself  to  prevent  the  fenoe  from  being  built,  la 
gnilty  of  a  forcible  entry.     Valencia  v  Couch,  33  CaL  840. 

19.  One  entering  upon  a  lot  in  the  possession  of  another  does  not  efltot  a  complete  entry 
and  aoqulre  possession  until  he  has  swelled  the  party  in  possesaion  and  effected  an  eaudnsive 
lodgment.    Id, 

90.  A  person  has  possesaion  of  a  lot  twenty-eight  fbet  by  one  himdred  and  thirty-two, 
Buffldent  to  enable  him  to  maintain  forcible  entry  and  detainer,  if  it  adjoins  a  lot  upon 
whicli  he  Uvea,  and  has  a  stable  on  it,  and  he  cultivates  it,  even  though  the  fienoe  indosing 
tba  whole  is  not  very  substantial.    Id, 

ZL  '  Wlien  nn  notion  ennnot  be  nalntnlned*— Facts  which  might  constitute  a 
mere  trespass  upon  property  have  never  been  held  to  sustain  the  action  of  forcible  and 
nnlavrful  detainer.    Fraeier  etaly.  Hanlon,  6  OaL  156.    Merrill  v.  Forbee,  33  Oal.  879. 

22.  One  who  enters  upon  land  for  the  purpose  of  cutting  and  taking  away  grass  or  crops 
growing  thereon,  without  any  intention  of  taking  possession  of  we  Umd,  and  without 
teaidlng  thereon,  is  not  guilty  of  a  forcible  entry  and  detainer.    Merrill  v.  Forbee,  33  Oal.  879. 

28.  JX  the  entry  of  the  defenduit  was  lawful,  the  plalntlir  cannot  when  his  right  to  the 
poeaeeaion  has  expired,  expel  him  thereftom.  or  by  using  or  threatening  force  make  his 
entry  unlawfuL    Id,    Oisen  v.  Doty,  37  OaL  603. 

24.  When  one  person  has  a  house  upon  a  portion  of  a  tract  of  land  of  one  hundred  aorei 
wblcb  he  \m  occupying,  and  another  person  enters  upon  another  part  of  the  tract  and  erects 
a  botuM,  without  doing  anything  further,  this  act  does  not  oonstitote  a  forcible  entry  upon 
end  detainer  of  the  whole  tract.    Thompeon  v.  Smith,  38  CaL  537. 

20.  A  sheriir  is  not  guilty  of  a  forcible  entry,  if  acting  in  good  iUth,  by  virtue  of  a  writ 
of  reatttntion,  he  removes  from  the  premises  a  person  against  whom  the  writ  does  not  run, 
end  who  is  not  In  privity  with  any  one  against  whom  the  wilt  does  run.  Joiuon  v. 
Brooke,  39  CaL  314. 

26.    Poaseeaion  neooMnvy  to  mntntajw   IbrelMe   entry  nad  detnlner, 

—To  anstain  forcible  entry  and  detainer,  plalntlir  must  have  been  in  actual  possession;  and 
wbon  flie  laud  la  public  hmd,  not  taken  up  under  our  Posseesory  Aot,  nor  under  the  Federal 
lawa,  sn<^  actwu  possession  can  be  shown  only  by  actual  indosure,  or  its  equivalent. 
Merely  putting  down  stakes,  or  marking  out  a  boundacy  line,  la  not  sufflolent.  Preaten  v. 
Kehoe,  16  OaL  815. 

37.  Where  plalntiif  had  been  in  the  peaceable  and  quiet  possession  and  use  of  fiie 
nremiees  thrmigh  his  agent  and  by  his  tenants,  and  the  building  being  unrented,  had 
locked  the  door  and  taken  the  key  to  his  ofBoe,  he  was  in  the  **  actual  possession"  of  the 
premises,  within  the  statute  of  forcible  entry  and  detainer.    Mintttm  v.  Bnrr,  16  CaL  107. 

38.  The  statute  does  not  require  actual  occupancy,  and  **  actual  possession"  consists  aa 
much  of  a  present  power  and  right  of  dominion  aa  of  an  actual  corporal  prsaence  In  the 
booee.    Id. 

29.  In  actions  of  forcible  entry  and  detainer,  the /bef  of  possession,  and  not  the  right  of 
poassasion,  is  what  Is  to  be  determined.  •  Jamee  Mitchell  v.  Daieie,  30  OaL  45. 

80.  One  who  in  the  morning  enters  upon  a  portion  of  a  tract  of  land  In  the  possession  of 
■DOtber,  and  incloses  it  with  a  fence,  and  puta  a  house  on  It  before  sundown,  does  not 
acquire  such  a  peaceable  possession  aa  to  enable  him  to  maintain  forcible  entry  and  detainer 
against  th»  possessor,  who  at  sundown  of  the  same  day  destroys  the  house  and  fence,  and 
drfvce  him  away.     Hoag  v.  Pierce,  38  OaL  187. 

81.  The  plaintifl;  in  foroible  entry  and  detsiner,  must  show  an  aotuaL  peaosaMe  and 
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exotiutTo  iwtMriim.  In  kim  «  senmUing  «r  Interrupted 
/d.    Hou*e  V.  ^«t«er,  8  Cal.  499. 

83.  Tbeptelntiffmiiat  hftTe  liAd  the  actoal  poMeedon  when  the  wrangfol  or  JtaidUi 
entiy  wm  made;  and  if  a  forcible  detainer  alone  ia  complained  of,  the  entry  of  the  defaadHit 
mnat  have  been  nnlsvfni.    Oioen  ▼.  Dot^,  37  Cal.  603. 

88.  Rigphit  to  jiroteet  one**  pouegaion.  —One  who  la  in  the  poeaeaaion  of  a  tnetof 
land  has  the  right  to  reaiat  and  expel  an  lot  i  ader,  if  the  reaiatance  and  ezpulaion  take  plM 
before  the  poeaeaaion  of  the  Intruder  had  become  aotnal  and  peaceable.  Boag  y.  Fient,  H 
CaLl«7.  *^  * 


84.  TlM  law  will  not  pennit  a  party  to  talte  toroililo  poMoaeioa ,  orea  eg 
liJn  own  landa,  if  they  are  in  the  peaoeable  though  wrongful  poaaeaalon  of  another;  nd 
if  he  doea  ao  h^  will  not  only  be  compelled  to  reatore  the  poeaeaaion  before  hla  titk  will  bi 
inveatigated,  but  will  alao  be  pnniahed  by  liue  and  a  ftirther  Judgment  for  treble  dam^KM 
for  hla  own  infraction  of  the  l»wa.    Jktvit  v.  MiteheU»  Jan.  T.  1866. 

86.  Vordlet«— In  an  aotkm  for  a  forolble  and  unlawful  entry  and  detaftwr  of  anii^ 
againata  ooipoiation  and  O.  and  Y.,  the  jury  returned  a  ▼eidlot  of  guilty  aa  toCaadT.,  lad 
not  guilty  aa  to  the  ooxporatlon:  Held,  that  anch  Teidiot  ie  oonoluaiTe  that  the  plaintiir  wu 
paaoeably  in  aotnal  poeaeeaion  of  the  premiaea  at  the  time  of  the  entry:  that  unlawful  md 
ftorcible  entry  on  hie  poeaoeeion  waa  made  by  the  deltendanta  C.  and  v.;  and  that  the «oa> 
poration  did  not  participate  in  the  treapaaa.    .fy«aieii<  ▼.  Crippeti,  10  OaL  SU. 

8ft.  The  peaoeable  and  actual  poaaeaaian  of  the  plaintiff  ia  inoonqpattbla  wttt  thalavM 
poeeoeeten  of  another,  and  anoh  a  Terdiot  ia  oonclualTe  againat  the  poaemeioii  of  the  o»> 
poratlon.    Id. 

87.  When  a  writ  of  leatitntlonhaa  been  awarded  in  anoh  a  eaae,  and  thaaheriffiefaoaite 
ezacute  the  earner  on  the  ground  that  the  mine  ie  in  ttM  poeeeaaion  of  oertate  peraooe  aot 
partkea  to  the  auit,  who  oJaim  to  bold  under  the  oorpoiAlon,  the  Ooort  wiUawardapi^ 

ptoiy  wumdamut  againat  the  aherUr  and  compel  him  tp  exeenta  tbe  writ    Id, 


§  2.    FwdbU  ddainer. 

If  any  person  shall,  by  force  and  with  a  strong  hand,  or  by  menaces  sad 
threats  of  violence,  unlawfully  bold  and  keep  the  possession  of  any  lands  or 
tenements,  whether  the  same  were  acquired  peaceably  or  otherwise,  sncfa  per- 
son shall  be  deemed  guilty  of  a  forcible  detainer,  and  may  be  proceeded  agaisst 
aa  herein  provided. 

1.  The  declaration  of  the  defendant  to  the  plaintiff  that  he  will  not  go  off  the  unenliei, 
unleae  put  off  by  force  or  by  law»  doee  not  oonetltute  a  fiordble  detainer.  Bcdma  ▼.  Jir- 
dan,  39  CaL  677. 

2.  The  mere  aurmiee  of  a  pereon,  that  If  he  attempta  to  regain  poeaeaaion,  force  wOIm 
used  to  prevent  it,  ie  not  enough  to  ehow  a  forolble  detainer,  but  an  attempt  mnet  he  mde 
to  regain  poeeeeeion,  and  either  force  or  threata  of  force,  need  to  realat  it.    Id. 

8.  P.  had  poeeeaaion  of  a  lot  of  land,  by  having  it  indoaed  with  a  fence,  but  did  notie- 
slde  on  it,  nor  have  a  honae  on  it.  If.  and  H.  entered  into  poeeeeeion,  and  bnflt  a  hooee  on 
the  premieea,  and  moved  into  Ik  Five  daye  afterwarde,  an  agent  of  P.  went  to  the  prodiee 
and  told  If*  and  D.  that  he  had  ooma  there  to  take  poeeeeeion  for  P.  They  rei^Bed  thetlt 
would  be  very  foolieh  to  give  up  the  Iota  after  making  improvements  on  then;  th^t  tt(V 
would  not  leave,  and  that  it  would  take  a  pretty  good  force  to  put  them  off;  thaHhey  hea 
piild  their  money  for  the  lote,  and  they  would  be  d— d  if  they  would  leave.  To  aimhar 
agentof  P.,  If.  and  D.  uaedautiptaatlaUy  the aame  language:  AMd,  that  thla  did  not  asKMSt 
to  a  fbrjBible  entry  or  unlawfhl  detainer,  and  that  the  evidence  waa  InfluflLdent  to  authorin 
P.  to  maintain  action,  and  that  the  Court  ahould  have  granted  a  nonault:  Held,  fnrthei;  tkat 
snob  acta  amounted  merely  to  a  treapaee  and  ouster  of  P.,  fbr  which  ^ectmant  wu  die 
proper  remedy.    Folaek  ▼.  MeOratk  36  Oal.  6ft. 

4.  Anaked  ivowal  of  aa  intention  to  keep  poaaeaalon,  and  afltnaUy  keening  poaseerina, 
do  not  neoeaaarily  oonatltnte  euch  foroe^  <»  threat  of  force,  aa  to  render  a  detainer  IbtdbK 
where  there  haa  been  an  unlawfU  entry,  unleea  euch  avowal  ie  made  in  answer  to  a  denead 
for  poeeoeeion  by  the  party  olaiming  to  have  been  ouated,  and  la  accompaniad  by  aomeert 
or  word  of  the  party  making  ttM  unlawful  eatry,  ahowlng  an  Intent  on  hla  part  to  aaalatela 
the  poeeeeeion  by  force.    Fogartg  v.  JTeUy  et  aU,;  34  OaL  817.    Bee  onte  1 1,  No.  17. 

§  3,    FbrdMe  entry  in  ths  night  timet  or  during  the  absenoe  qf  the  oewpaaaL 

If  any  person  shall,  in  the  night-time,  or  during  the  absence  of  the  occopaat 
of  any  lands  or  tenements,  unlawfully  enter  upon  such  lands  or  tenements,  and 
shall,  after  demand  made  for  the  surrender  of  such  premises  for  the  period  of 
five  days  refuse  to  surrender  the  same  to  such  former  occupant,  such  persoa 
shall  be  deemed  guilty  of  a  forcible  detainer,  and  may  be  proceeded  against  if 
herein  provided  tor  such  offense ;  |>nwtded,  that  the  party  shall  be  deemed  tbe 
actual  occupant  of  lands  who,  within  five  days  preceding  such  unlawful  eotiyr 
was  in  the  peaceable  and  undisturbed  possession  of  such  lands  or  tenemaota. 
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§  4.    JuriadieHan, 

AetloDs  for  the  recovery  of  the  possesBion  of  way  landB  or  tenements  under 

the  provisions  of  this  act,  and  for  damages  consequent  upon  any  forcible  entry 

or  forcible  detainer,  shall  be  commenced  and  prosecuted  in  the  County  Court 

of  the  county  in  which  such  lands  or  tenements  or  some  portion  thereof  may  be 

Bituate,  and  as  herein  provided. 

1.  The  new  Coimty  Courta,  m  organised  nader  the  imeBded  Oonetttntion,  Jatmwf  1, 
1868a  had  sathority  to  proceed*  try,  and  determine  appeele  in  cases  of  forcible  entry  and 
detelner,  pending  in  tlie  old  Conn^  Courts  on  the  last  dsy  of  186S.    McMmn  t.  Mus,  81 


§  5.    CompUdrd.    Judge  to  fix  dayfijr  aippwnmce  cf  drfendant,  and  swnmoTut, 

The  plaintiff  shall  present  to  the  County  Judge  his  written  complaint,  setting 
fbrth  therein  the  facts  on  which  he  seeks  to  recover,  and  shall  describe  the 
premises  sought  to  be  recovered  with  reasonable  certainty,  and  may  charge 
that  the  defendant  has  acted  fraudulently  in  making  such  forcible  entry  or 
holding  such  possession  by  force,  (in  case  where  the  action  is  brought  for  a  forci- 
ble entry  or  forcible  holding;)  and  may  claim  sooh  damages  therefor  as  he  may 
deem  proper ;  but  in  such  case  he  shall  state  the  facts  con8tituting  the  fraud. 
Upon  receiving  such  complaint  the  Judge  shall  fix  a  day  for  the  appearance  of 
the  defendant  in  such  action,  and  shall  indorse  the  date  thus  fixed,  together 
with  the  day  of  the  presentation  of  said  complaint,  upon  said  complaint ;  the 
Judge  sliall  further  provide  and  direct  upon  said  complaint  that  the  summons 
to  be  issued  thereupon  shall  be  served  upon  the  defendant  at  a  day  not  less 
than  three  days  previous  to  the  day  set  for  the  appearance  of  said  def»»ndant, 
and  not  more  than  twenty  days  from  the  date  of  making  the  order^  fixing  the 
return  day  of  the  summons. 

I.  CompUtbtt,  parties  plalntHf.  —A  tenant  in  common  cannot  maintain  an  action 
of  forcible  entry  and  detainer  against  his  co-tenant  for  holding  over.  The  land  most  first 
be  partitioned,    lick  t.  O'Donndl,  8  OaL  fiO. 

a.  The  remedy  ts  a  snmmary  one,  given  by  statate  to  protect  the  possession,  and  cannot 
be  extended  by  implication  to  any  other  than  the  real  oocapantB.    Treat  v.  Stuart,  5  CaL  113. 

8u  A  landlord  cannot  sae  la  this  form.  In  his  own  name,  for  an  unlawful  entry  upon  the 
possession  of  his  tenant.    Id, 

4.  TidM  action  can  only  be  maintained  by  the  person  onsted;  his  grantee  cannot  maln- 
ttia  the  action.    Htnue  v.  Keiter,  8  CaL  499. 

5.  Wliere  one  man  aots  openly  snd  avowedly  fOr  another  in  leasing  or  controlling  his 
property,  this  is  sufficient  as  against  third  persons,  to  show  that  the  property  is  that  of  the 
pnrson  recogniaad  by  the  agent  as  owner;  and  the  possesion  of  the  agent  is  the  possession 
of  the  piincip^  who  can  inaintain  forcible  and  umawltil  entry  and  detainer  a^iinst  such 
third  persons,  whether  the  agent  had  any  written  authority  or  not  MifUum  ▼.  Burr,  16 
OsL  107. 

S.  In  an  action  of  fbrdble  entry,  the  persons  by  whose  direction,  ageney  and  procure- 
ment the  fbrdble  entry  is  made,  are  liable  in  the  action.    Mintmm  y.  Burr,  90  OaL  48. 

7.  The  action  may  be  brought  by  the  husband  and  wile,  if  the  the  wife  is  a  sole  trader. 
Howard  t.  Valentine,  20  Cal.  389. 

8.  In  an  action  between  8.  and  D.,  a  writ  of  resCltation  issued  commanding  the  sheriff  to 
cause  D.  to  be  removed  from  certain  premises,  and  8.  to  have  restitution  of  the  same. 
The  return  to  the  writ  by  the  sheriff  shows  that  he  '*  put  3.,  by  his  representative  M.,  in 
peaeeable  possession."  Heid,  that  the  possession  under  the  writ  was  that  of  8.,  and  not  of 
M. ;  that  KL  was  the  mere  agent  of  8.,  and  that  the  presumption  of  the  continuance  of  that 
lelation  was  not  destroyed  by  proofs  of  acts  of  control  over  the  premises  subsequently 
exercised  by  If.  which  were  not  inconsistent  with  his  position  as  agent  MiicheU  v.  Z>avi«, 
90C!aL4ff. 

9.  After  the  servioe  of  the  writ  and  while  the  relation  remained  unchanged  between  S. 
sad  v.,  D.  entered  upon  the  premises,  and  an  action  under  the  forcible  entry  and  unlaw- 
ftil  detainer  statute  was  thereupon  commenced  by  and  in  the  name  of  M.  against  D.  Meld, 
that  M.  could  not  maintain  the  action  by  reason  of  hid  want  of  possession.    Id. 

10.  Venue. — If  the  complaint  iu  forcible  entry  and  detainer  avers  that  the  lands  are  in 
the  county  where  the  suit  is  brought,  a  failure  to  mention  the  State  will  not  be  a  fatal  defect. 
More  V.  IM  VaUe,  98  CaL  170. 

II.  Possession*  awerment  of— eonaplnint.— The  objection  to  a  complaint  in 
tocibls  sntry  and  detainer,  that  it  does   not  aver    "actual  possession"— the  word 
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"  poflMMlon"  only  ht&ag  nwd— wm  •  mwe  dafaot  In  pleAdlng,  wtakk  iImidIA  bsn  Vmb 
Een  advantage  of  below,  where.  If  the  obtJeotlon  be  good,  the  compUlnt  could  luTe  ben 


•mended ;  but  it  cannot  be  urged  in  the  Bapreme  Court  for  the  ftrat  tbne.    Jfiiitani  ▼.  J 
16  Cal.  107. 

1%    It  ia  an  essential  aTerment  In  the  complaint.  In  an  action  of  fardble  entxj 
nnlawfttl  detainer,  that  at  the  time  of  the  alleged  forcible  entry,  plaintiff  was  In  tlM 
possession  of  the  premises;  and  in  order  to  maintain  the  action,  plaintiff  must  pore  tMi 
arerment  on  the  trlaL    Oummiiu  t.  SeoU,  38  Cal.  636. 

18.  If  the  complaint  in  forcible  entry  and  detainer  suffldently  shows  an  actoal  peaesthh 
possession  in  plaintiff,  it  will  be  sufficient  without  the  use  of  the  word  '*  actual;''^  but  ttii 
better  to  use  the  atatutorr  term.    Mom  y,  DH  VcUU,  38  OaL  170. 

14.    An  averment  of  title  in  forcible  entry  and  detiiiner  may  be  treated  aa  snxidusssga  M» 


16.  Foretble  entrjr  or  forelble  df»tainei '  ■  ?  ot  usieat  «C~A  oomplalnt  In  la 
action  under  the  forcible  entry  and  detainer  act,  other  than  actions  against  tenants  boUtsf 
over  as  provided  in  said  act,  does  not  state  ttcia  suffldent  to  constitute  a  cause  of  action, 
unless  it  allege  a  forcible  entry  or  a  forcible  detainer.    MeSvov  r.  Iffo,  37  CaL  871. 

16.  If  the  complaint  charges  a  forcible  entry  with  a  multitude  d  people,  and  a  Ibitilito 
and  unlawful  detainer,  the  forcible  entry  is  the  gist  or  the  action.  McMimm  ▼.  BUa,  & 
CaL  133. 

17.  Cmmam  9it  metMon.  m««t  Im  aApAnUelw  stetoA.— Forcible  entry  and  ford- 
ble  detainer  are  separate  causes  of  action,  and  ought  to  be  separately  stated  In  dlffenst 
counts  in  the  complaiat.  If  not  so  stated  the  complaint  is  bad  on  demurrer,  but  if  tilt 
complaint  is  not  demurred  to,  the  objection  is  waiyed.  Fraud*  if  relied  on,  ahould  also  be 
separately  stated.     Valencia  y.  Couch,  83  CaL  SiC. 

18.  Dea«rlptioa  of  tlie  land.— In  forcible  entry  and  detainer,  a  deaorfption  of  Iks 
land,  suttdenUy  definite  to  enable  the  administration  of  substantial  Justice,  Is  all  that  li 
required  in  actions  before  Justices  of  the  Peace.    Hemandet  y.  Simon^  A  CaL  183. 

19.  In  an  action  of  forcible  entry  and  detainer,  the  complaint  de<Hsribed  the  premises  m 
"about  ten  rods  square,  situated  within  and  comprising  the  nortiiwesteity  oomsr  of  that 
certain  piece  or  parcel  of  land,  bounded  and  described  as  follows,  to  wit:"  (the  complalBt 
then  goes  on  to  glye  the  metee  and  bounds  of  a  tract  containing  one  hundred  and  ftntr-iiz 
acies.)  "  The  said  ten  rods  square  being  situated  from  tweu^  to  fitty  fBet,  more  or  lees, 
southeasterly  flrom  the  house  of  defendant,  and  near  the  gate  aforesaid,  and  the  junction  d 
the  San  Bruno  turnpike  road  with  the  road  leading  from  the  dty  ot  San  Franoiaoo  to  Bsa^ 
ter's  Point."  Said  gate  was  where  this  last  road  passed  through.  The  proof,  among  ottar 
things,  showed  this  ten  rods  to  be  called  the  northeasteriy  instead  of  the  northweste^r  Mr> 
ner  of  the  tract  The  judgment  for  plaintiff  followed  the  description  in  the  oomplaint  De- 
fendant appeals:  Aiekl,  that  the  variance  in  the  description  of  tne  premises  did  not  pRiJv- 
dice  sppeUant;  that  the  question  was  one  of  identity,  and  the  fact  that  the  comer  of  tbe 
small  tract  was  called  the  northeasterly  Instsad  of  the  northwesterly  corner,  was  ttseif  la- 
snfldent  to  defeat  the  action,  if  the  other  and  more  definite  marks  of  deaccipUon  mlT^*— *■ 
ly  indicated  and  identified  the  premises.    PomI  v.  SihcTf  16  CaL  78. 

30.  The  description  of  the  land  was  as  follows:  *'  That  tract  or  parcel  of  land  dtasled 
In  the  county  of  Santa  Barbara,  and  known  as  the  Bancho  Leape.  granted  by  the  XaxieHi 
nation  to  Don  Carlos  Antonio  Carillo,  by  grant  dated  November  'lOth,  1888,  and  bounded  sad 
described  as  follows:  bounded  by  the  Hisdon  San  Fernando  and  San  Buenaventura,  lita* 
ated  in  the  then  jurisdiction  of  Santa  Barbara,  containing  six  square  leagues— a  little  nan 
or  less."  Hdd,  that  upon  the  Uee  ot  the  pleadings  the  descttptton  was  sulBoient  Jfert  v. 
i>eIFaae,38GaL170. 


3L  AUiegmtiomM  of  oomplalalL  kow  eoastnied  .—The  aIlo|alkma  of  a  oompUBt 
must  be  construed  most  strongly  agalnat  the  pleader.  A  oompteint  tnat  aUagee  that  be  li 
in  possesdon  in  one  place,  and  In  another  avers  that  he  Is  not,  ahows  no  oaoae  of  aethon. 
JHAinton  v.  MaguArt,  9  CaL  46. 

The  oomplftint  thus  indorsed  shall  be  then  filed  with  the  Clerk  of  the  County 
Court,  and  the  Clerk  shall  forthwith  issue  a  summons  nnder  the  seal  of  said 
Court  Such  summons  shall  state  the  parties  to  the  action,  the  Court  in  which 
the  same  is  brought,  the  nature  of  the  action  in  c«)nciBe  terms,  and  the  relief 
sought,  and  also  the  day  fixed  for  the  appearance  of  the  defendant  therein,  and 
the  number  of  days  before  the  time  of  the  appearance  that  the  same  is  to  be 
served  on  the  defendant.  It  shall  command  said  defendant  to  appear  sod 
answer  witiiin  the  time  designated  in  said  summons,  or  that  the  relief  sought 
will  be  taken  against  him.  The  summons  shall  be  directed  to  the  deTendaat, 
and  shall  be  served  by  the  sherifT  of  the  county,  or  other  person  duly  qualified, 
by  delivering  to  such  defendant  a  certified  copy  thereof,  and  the  return  of  Ae 
sheriff  shall  show  the  day  and  place  at  which  the  same  was  served. 
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§  7.    Antwer;  demfumr;  jury  tried;  phadfngs  to  he  in  wriHng;  proceedings^  ete. 

On  or  before  the  day  set  for  his  appearance  therein,  the  defendant  shall  file 
with  the  Clerk,  and  in  said  canse,  his  written  answer,  demurrer,  or  demurrer 
and  answer,  or  other  appearaace,  or,  if  he  tail  to  so  appear,  the  Qcrk  shall 
note  his  default,  and  the  Judge  shall  thereupon,  upon  satisfactory  evidence, 
order  such  judgment  as  shall  be  just  in  the  premises.  Whenever  an  issue  of 
fact  is  presented  by  the  pleadings,  the  County  Judge,  upon  the  application  of 
either  party,  shall  order  the  Clerk  to  issue  a  venire  for  a  special  trial  jury  to 
be  summoned  for  the  day  fixed  by  the  Court  for  the  trial  of  said  cause.  Such 
jury  shall  be  summoned  in  the  same  manner  as  provided  in  section  twenty- 
eight  of  an  act  entitled  an  act  concerning  grand  and  trial  juries,  approved 
April  twenty-seventh,  eighteen  hundred  and  sixty-three,  and  shall  possess  the 
qoalificationB  prescribed  by  the  said  act,  and  shall  be  subject  to  the  same  chal- 
leoges.  All  pleadings  under  the  provisions  of  this  act  shall  be  in  writing, 
and  verified  by  the  parties  in  the  same  mode  prescribed  by  law  for  the  verifica- 
tion of  pleadings  in  other  civil  cases.  All  proceedings  for  the  trial  and  deter^ 
mination  of  causes  arising  under  this  act,  not  herein  provided  for,  shall  be 
regulated  by  the  provisions  of  the  Civil  Practice  Act  of  this  State  so  far  as  the 
may  be  applicable  thereto. 


1.  BpeUlle  denials  rMvlv«d*--lh6  party  mnat  spedflnUy  diny  eaoh  alleaatloii  1m 
desiPM  to  controvert,  and  wnen  the  •Ueaeuon  is  oomiMex,  embimdng  eeTenl  oiinieee  or 
propoeitlone.  he  must  deny  each  hnuioh  <»  the  propoeition  aeparately  and  dlajunotively,  or 
Jhto  denial  wlU  be  insniBoient  Moore  ▼.  Del  VaUe,  M  OaL  173;  Burke  YTCarrutken,  81 
CaL46& 

2.  If  the  answer  in  fondUe  entry  and  detainer,  under  the  act  of  1868,  doea  not  deny  the 
material  aUegationa  of  the  complaint*  and  no  material  new  matter  ia  aet  np,  no  iasne  is 
laised,  and  pisintlfl  is  entitled  to  judgment  on  the  pleadings.   More  t.  Del  VaUe,  28  CaL  370. 

Sw  The  provisions  of  the  Civil  Practice  Act,  with  regard  to  the  denials  of  the  allegations 
of  the  complaint  by  the  answer,  apply  to  the  actions  of  forcible  entry  aid  detainer  insti- 
toted  nnder  the  act  of  1888,  and  to  aaldaotioDS  upcm  all  other  points  not  otherwise  provided 
for  In  laid  act    Id, 

§  &    Arrest  and  BaU. 

If  the  complaint  in  the  action  presented  shall  establish,  to  the  satisfaction  of 
the  County  Judge,  fraud,  force,  or  violence  in  maldng  such  entry,  or  in  holding 
tuofa  possession,  and  that  such  possession  is  unlawful,  the  Judge  may  also  make 
an  order  for  the  arrest  of  the  defendant,  and  all  the  provisions  of  law,  from 
section  seventy-six  to  section  ninety-eight,  both  included,  in  title  five,  chapter 
one,  of  an  act  to  regulate  proceedings  in  civil  oases  in  the  Courts  of  justice 
of  this  State,  passed  April  twenty-ninth,  eighteen  hundred  and  fifty-one,  shall 
be  and  are  hereby  made  the  rule  of  proceeding  to  said  arrest  and  bail  in  said 
action  of  forcible  entry  or  forcible  detainer. 

§  9.    Shoioing  reqvirtd  cf  pUnniy^;  cf  drfendant. 

On  the  trial  of  any  such  action  of  forcible  entry  or  forcible  detainer,  the 
plaintifiT  shall  only  be  required  to  show,  In  addition  to  the  forcible  entry  or 
forcible  detainer  complained  of,  that  he  was  peaceably  in  the  actual  possession 
at  the  time  of  the  forcible  entry,  or  was  entitled  to  the  possession  at  tiie  time  of 
the  forcible  detainer.    The  defendant  may  show  in  his  defense  that,  he  or  hisS 
aneestors,  or  those  whose  interest  in  such  premises  he  claims,  have  been  in  the  \ 
quiet  possession  thereof  for  the  space  of  one  whole  year  together  next  before  I 
the  commencement  of  said  action,  and  that  his  interest  therein  is  not  then  ended  { 
or  determined,  and  such  showing  shall  be  a  bar  to  the  action  In  all  cases  pro-J 
vided  for  in  this  act 
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1.  PlatattlPa  s1iowUiff*-eTid«iftce.— In  an  AcUon  of  fordUe  entiy  nd  deWacr, 
tbe  boldinff  over  the  land  Is  tne  foundation  of  the  action,  and  mnat  nooeaaarilj  be  profal, 
like  any  other  aubstantive  fact.    Reed  r.  Grant.  4  Gal.  176. 

2.  llie  plaintiff  in  thia  action  muat  ahov  an  actual  peaceable  poaaearion  in  faimadtak 
the  time  of  the  entry.    Treat  ▼.  Stuart,  5  Gal.  113, 

3.  Proof  of  actu^  force  ia  not  neceaaary  to  maintain  this  action;  bat  threata,  etc,  abov- 
Ing  an  intention  to  reaort  to  rlolenoe  if  reaiatance  la  offered,  are  aniBoieni.  (yCaUaikam  t. 
Booth,  6  CaL  63. 

4.  What  ia  actual,  and  what  constructive  posseasion,  in  many  eaaea,  must  be  a  quaittoa 
of  ftict  for  the  Jury.    Id, 

6.  When  the  plaintiff  in  an  action  for  a  forcible  entry,  for  the  ftt>nt  of  a  town  lot^  provad 
that  he  had  a  email  houae  on  the  rear  of  it:  Held,  aofflcient  to  warrant  a  Jnry  in  ftndUogn 
aotoal  poeaeaalon  of  the  whole  lot.    Jd. 

6.  Where  a  plaintiff  bad  obtained  Judgment  in  another  Court  fbr  a  quarter'a  rent  nndar 
a  leaae:  Held,  that  in  an  action  of  forcible  entry  Ibr  nonpayment  of  another  quarter'a  nak 
under  the  same  lease  between  the  same  parties,  the  plaintiff  could  introduce  the  foraMC 
Judgment  aa  evidence  on  all  the  pointa  identical  in  the  two  casea.  Love  t.  WatU,  7  GSL 
260. 

7.  Where  the  complaint  avera  forcible  and  unlawful  entry,  and  that  defendants  totfUij 
detuned  tibe  premiaes  so  unlawfully  taken,  forcible  entry  must  bo  proven — the  avermeotoif 
detainer  not  being  atated  aa  an  independent  ground  of  relieC    JPre$ton  v  Kek^e,  16  CaL  SU. 

8.  In  such  action,  proof  of  forclMe  detainer  doea  not  prove  forcible  entry.    Id, 

9.  Where  a  building  locked  up,  and  so  in  poasesaion  of  plaintiff;  haa  been  cntendbf 
third  persona,  and  taken  possesition  of  forcibly  and  unlawfully,  and  ia  detained,  it  shooU  bt 
left  to  the  jnry  to  determine  how  and  by  whose  direction,  agency  or  procurement  the  eatij 
was  made,  and  whether  by  preconcert  and  arrangement  or  not;  and  tf  they  find  pusswiea 
was  taken  by  the  act,  agency  and  co-operation  of  all  the  defendanta,  and  the  holding,  wheihv 
by  one  or  many,  waa  in  pursuance  of  auch  arrangement  or  preconcert,  then  the  deftedaali 
are  guilty  of  the  entry  and  detainer.    Mintum  v.  Bttrr,  16  OaL  107. 

10.  In  an  action  of  forcible  entry  and  detainer,  in  order  for  the  plaintiff  to  recover  possw 
aion  of  land  held  by  preSmption.  it  is  indispensable  to  prove  that  the  premiaea  npoa  jMA 
the  defendant  entered  were  within  the  hnea  described  in  the  plaintJff'a  aflldavlt.  Eiwari 
(hmmifu  V.  Sdward  Soott,  30  OU.  88. 

11.  On  the  trial  of  an  action  of  forcible  entry  and  detainer,  the  nlaintfff  offteed  to  efl> 
denoe  a  Judgment  against  defendant  awarding  poaaeaalon  of  the  Mnd;  and  the  writ  of 
reatitution  laaningontheaame;  and  the  aheilfrsretaRi  thereon:  Hetd,  to  be  ooinpelert  eti- 
dence,  for  the  purpose  only  of  showing  the  extent  of  plaintlira  poaaeaalon,  and  that  dstadp 
ant  waa  estopped  from  oontesting  the  same.    MUckm  t.  Ikmie,  28  OaL  881. 

13.  If  the  plaintiff  relies  on  an  unlawful  entry  and  a  aabaeqnent  ftxrcible  detataer,  a  deed 
of  conveyance  of  the  property  to  the  defendant  or  his  lessor  ia  admisalble  In  evidsBos  la 
hia  behalf,  to  show  the  good  iUth  of  his  entry;  bnt  if  the  plaintiff  xeUe*  on  a  fordbls  erty 
and  detainer,  such  deed  is  not  admlaaible.    Thompmn  t.  Smilh,  38  CaL  637. 

18.  Forcible  entrjr  and  detainer «— If  the  plaintiff  seeks  to  recover  on  the  gronad 
of  a  forcible  entry  and  detainer,  and  the  proofi  show  that  there  waa  no  aotoal  fotva,  sad 
that  he  neither  apprehended,  nor  had  any  ground  to  apprehend  any  poailive  aei  of  vlotaM 
from  the  defendant,  he  cannot  recover.    Id, 

14.  The  evidence  muat  tend  to  prove  an  entry  by  the  defendanta  with  atrongbsii^ 
with  unusual  weapons,  or  with  menace  of  life  or  Umb,  or  they  cannot  be  convieted  of  » 
Ibrcible  entry.    MeMinn  v.  Blue,  81  OaL  123. 

16.  Thim  mnat  be  ewideneo  tendinis  to  prarwe  an  a«tnal  vxlitbtllan  sf 
foree  to  retain  possession,  and  of  present  ability  and  diapoaition  to  nae  it,  to  wamat  a  ogB" 
viction  of  a  forcible  detainer.    Id. 

16.  For  the  pnrpoae  of  detennining  whether  an  entry  ia  forcible,  all  that  traaspim 
between  the  psrtiea  from  the  time  of  ue  coming  of  one  until  the  going  out  of  the  other  ii  to 
be  taken  into  account    Valencia  v.  Gouch,  83  CaL  840. 

17.  Defendant's  aliowlng'-^Tldenee  •— In  an  aotton  of  forofhto  entry  sad 
detainer,  all  matters  of  legal  excuse,  Justiflcatlon,  or  avoidance,  can  be  given  in  evidsBostT 
the  defendant,  under  a  goneral  denial  of  the  allegations  of  the  oomplalnti.  WaUom  ▼•  WkltM§t 
38  OaL  376.    [  But  aee  More  v.  Del  VaUe,  28  CaL  173.] 

18.  If  the  party  guilty  of  a  forcible  entry  haa  any  title  or  right  of  poaaeaalon,  his  tttit  ff 
right  of  possession  cannot  be  tried  in  an  action  of  forcible  entry  and  detainer.  He  ant 
first  deliver  up  the  possession  forcibly  acquired,  and  then  he  may  Utigale  his  title  cr  zigkl 
to  poaaeaalon  in  a  proper  action.    MiU^ell  r.  Davit,  28  CaL  881. 

19.  If  D.  and  H.  are  in  the  peaceable  poasesaion  of  a  lot  of  land,  and  8.  and  fl.,  aooonp*' 
nied  by  otiiera— 4heir  employee— forcibly  evict  them  thereltom  and  take  posatesloai,  nl 
then  lease  the  lot  to  B.,  who  entera  into  peaceable  poasession,  and  five  daya  aftenrardi  IX 
and  H.,  with  othera,  Ibrdbly  dlapoaaeaa  B.  and  take  poasession,  and  B.  bringaan  actloaof 
forcible  entry  againat  them,  D.  and  H.  cannot  introduoe  evidence  of  thetr  prior  evictiaB  t|f 
8.  and  8.  in  defense.    Roet  v.  Zhiane,  37  OaL  668. 

20.  Inatmetiona  to  Jnry.— F.  brought  an  action  againat  K.  for  aa  vnlawftil  ssfeT 
and  fordble  detainer.  F.  did  not  realde  on  the  premiaea,  and  hia  only  poaaeaalon  oomriital 
in  an  incloeure  and  cultivation.  K.  went  within  the  incloaure  in  the  ni^t  time,  erected  i 
cabin,  and,  at  aome  subsequent  period  of  time,  declared  he  would  keep  poaaeaalon  by  fMtfc 
The  Court  Instructed  the  Jury  that  if  they  found  **  that  the  defendant  entered  1900  tki 
premises  in  the  night  time,  during  the  hours  of  sleep,  whOe  the  plaintiff  was  in  the  toiad 
an^  peaceable  possession  of  the  same,  ard  that  he  took  poaaeaalon  and  avowed  the  ia^* 
tion  to  keep  posaeaeion,  and  actually  did  keep  poasesaion.  It  waa  anfflclem  evidence  of  tiNi 
to  maintain  the  action  of  forcible  entry  and  detainer,  and  the  Juy  abMild  ted  ftrtv 
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ptalntttr.*'*  BM,  flut  fhe  instraotkm  wm  Mrra&eont,  m  applied  to  the  testimony  of  thlfl 
oafte,  b«0M2Be  that  portion  of  It  lelatiDg  to  K/i  intention  to  keep  poMee  tlon  made  no  lefor- 
cnoe  to  any  demand  on  the  part  of  F.  for  poaaeaslon,  and  beoaoae  the  InatmcUon  waa 
framed  aa  thongh  it  related  to  a  qneation  of  forcible  entry,  and  not  forefble  detainer. 
Fktgartf  ▼.  KMg  dob.,  M  Gal.  817. 

§  10.    Oomplaini  may  he  amended;  coniimumce,  eie. 

Whenever,  upon  the  trial  of  any  cause  under  the  [provisionB  of  this  act,  it 
shall  appear  from  the  evidence  that  the  defendant  has  been  guilty  of  either  of 
the  oiTenses  herein  provided  for  a  forcible  entry  or  a  forcible  detainer,  and 
other  than  the  ofTense  charged  in  the  complaint,  the  Judge  shall  order  that  such 
complaint  be  forthwith  amended  to  conform  to  such  proofs.  Such  amendment 
shall  be  without  any  imposition  of  terms,  nor  shall  any  continuance  be  per- 
mitted upon  account  of  such  amendment,  unless  the  defendant,  by  affidavit 
filed,  shall  show  to  the  satis&ction  of  the  Court,  good  cause  therefor. 

1.  If  the  plaintiif  snee  upon  one  only,  or  upon  two  of  the  oanies  of  action  mentioned  In 
fhe  forcible  entry  and  detainer  act,  and  the  teatlmony  makee  a  canae  of  action  named  in  the 
act,  but  not  set  oat  in  the  oompliint,  it  is  the  dnty  of  the  Court,  on  its  own  motion  or  on 
file  motion  of  the  plaintUf,  to  permit  him  to  amend  his  complaint  to  suit  the  teatimohy. 
Vaiencta  r.  Ooueh,  83  CaL  840.    Id. 

§  11.    Necessary  parties  defendant 

No  person  other  than  the  actual  occupants  of  the  premises  shall  be  neces- 
sary parties  defendant  to  proceedings  specified  in  this  act;  nor  shall  any  action 
abate  or  plaintUF  be  nonsuited  for  the  misjoinder  of  any  persons  who  might  or 
should  have  been  made  parties  defendant ;  but  when  it  shall  appear  that  any 
of  the  parties  served  with  process  or  appearing  in  said  action  are  guilty  o^ 
the  offense  charged,  judgment  shall  be  rendered  against  such  persons  thus  found 
guilty.  And  in  case  a  married  woman  be  a  tenant  or  occupant,  and  her  bus* 
band  is  not  a  resident  of  the  county  in  which  the  premises  are  sitaated,  her 
marriage  shall  not  be  a  defense  in  such  proceedings ;  but  in  case  her  husband 
be  not  joined,  or  unless  she  be  doing  business  as  a  sole  trader,  a  judgment 
sgainst  her  shall  be  only  valid  against  property  on  the  premibes  at  the  time  of 
the  commencement  of  the  action. 

1.  PKVtiea  deieatdant «— An  action  of  fiorcible  entry  and  detainer  will  not  lie  Mainst 
a  party  daiming  a  right  to  land,  who  ia  not  in  the  actoal  poeaeeaion.  Pruton  y.  feme,  10 
GaL445. 

2.  A  pereon  may  be  gollty  of  a  fiorcible  entry  idio  la  not  actually  preaenty  and  doea  not 
■ottvely  aaalBt  therein.  He  ie  guilty  of  an  entry  made  with  farce  by  one  acting  at  the  time 
under  hia  direction  and  procurement    MitUwm  t.  Amt,  90  CaL  48. 

a.  An  action  under  the  act  concerning  forcible  entries  and  milawfQl  detainers  wUl 
not  lie  agadnat  a  party  who  baa  been  put  in  poaaooBton  by  a  aheriif  in  good  ftdlth,  by  Tirtue 
of  a  writ  of  reetitution,  even  if  the  peraon  turned  out,  and  who  briuga  uie  action,  waa  one 
whom  the  officer  could  not  lawfully  dlapoeaeae  by  yirtne  of  the  writ.  Janton  v.  Brwikt^ 
39  CaL  314.    [  See  further,  sub-head  ■*  when  an  aotton  cannot  be  maintained.' 


(t 


§  12.    BestUuHon  amd  damages. 

If,  upon  the  trial  of  any  action  under  the  provisions  of  this  act,  the  verdict  of 

the  jury  or  the  finding  of  the  Court  shall  be  in  the  favor  of  the  plaintiff  and 

against  the  defendant,  the  Court  shall  thereupon  enter  judgment  for  the  plaintiff 

to  have  restitution  of  the  premises,  and  Uie  jury,  or  the  Court  in  case  the 

action  is  tried  without  a  jury,  shall  also  find  or  assess  the  damages  occasioned 

to  the  plaintiff  by  such  forcible  entry  or  forcible  detainer,  and  judgment  shall 

be  at  once  entered  by  the  clerk  in  (kvor  of  the  plaintiff  and  against  the 

defendant  for  three  times  the  amount  thus  assessed. 

1.    Writ  0t  v«atit«tl«m« --Where  a  aheriif  refuaea  to  execute  the  writ  on  the  ground 
thatthepwiilaeaareinpoaaosalonof  peraonanotpartteatothe  sultytheOonrtwmawarda 
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peremptory  mandamnu  agalDst  the  ihezlff  to  oompel  bim  to  execute  the  writ.  JFVvnMf  v. 
Crippen,  10  Cal.  2U.  ^ 

a.  Where  in  forcible  entry  and  detainer,  plaintiff  had  Judgment  in  the  Juetice'a  Goo^ 
and  was  placed  In  poBBeeaion  of  the  land  by  a  writ  of  reetitution,  and  Bubeeqnently,  defendp 
ant  gave  bond  and  appealed  to  the  County  Court,  where,  after  trial,  there  waa  a  Tcxdiet  for 
defendant:  Held,  that  the  Gonnty  Gonrt  had  power,  after  rereraing  the  Judgment  of  the 
Juatioe,  to  award  defendant  a  writ  of  reatitation;  that  such  a  writ  waa  neoeaeair  to  pecfM 
the  Jurladiction  of  that  Court  over  the  subject.    Kennedy  v.  Homer,  19  CM.  876. 

8.  Stark  y.  Barnes,  (4  CaL  412)  doea  not  hold  that  a  party  succeeding  to  the  oiigliial 
wrongful  poaseasion  is  liable  in  action  of  forcible  entry  and  detainer  in  the  aame  manner  as 
hia  predeoeaeor,  because  there  Barnes  came  in  without  any  new  title,  and  merely  soooeeded 
to  the  claim,  and  conaunmiated  the  treapaaa  of  the  original  ixeaipuaeir.    Id^ 

4.  J>a]iiac«a.— A.,  in  pursuance  of  the  proriaiona  of  the  **  Act  prescribing  tiie  mode  of 
maintaining  and  defending  poaaeasoryacdonaon  lands  belonging  to  the  Unitea  Slates,"  cb* 
tered  upon  unoccupied  land,  andmariced  it  out,  so  that  its  boundaries  might  be  easily  traoed, 
and  commenced  to  build  a  house  upon  it,  when  he  was  ouated  by  B. :  HtUL,  that  in  an  adioB 
of  forcible  entry.  A.  could  recover  the  land  from  B.,  but  without  a  line  or  treble  dsia- 
agea.    Stark  r.\  Barnes,  4  CaL  41SL  

5.  The  complaint  in  an  action  of  forcible  entry  need  not  pray  for  treble  damagea,  to  war- 
rant the  Court  in  trebling  them.    Hart  v.  Moon,  6  CaL  169. 

6.  The  power  of  the  County  Court  to  treble  the  damagea  by  way  of  penalty  in  acUonaof 
forcible  entry,  resulte  by  necessary  implication  from  ita  power  to  try  dc  novo.  {yCailagkm 
Y.  Booth,  6  dL  68. 

7.  In  forcible  entry  and  detainer  tried  in  the  County  Court,  on  appeal  from  a  Joattoe^ 
Court,  plaintiff,  having  obtained  a  verdict  for  one  hundred  and  fifty  doliara  damagea,  moved 
that  they  be  trebled.  Motion  denied,  and  Judgment  entered  lor  one  hundred  and  fifty  dot- 
lars,  with  restitution  of  the  premises.  Plaintiff  appUes  to  the  Bupreme  Court  for  smw*!- 
mus  to  oompel  the  Court  below  to  render  Judgment  for  treble  damagea:  Held,  that  the  q^po- 
cation  must  be  denied,  as  plaintiff  has  an  adequate  remedy  by  appeal;  pending  whlch^plun- 
tiff  can  enforce  ao  much  of  the  Judgment  aa  awards  restitution.  The  judgment  can  be  cor- 
rected in  thla  Court,  if  proper,  by  trebling  the  damages.    Early  v.  Manwix,  15  CaL  149. 

8.  Query:  Whether,  if  plaintiff  in  forcible  entry  and  deuiner  inaerta  in  hia  oomplamt  a 
conditional  prayer,  that  if  waste  be  committed  on  the  property  pending  the  suit,  inveatoga- 
tion  be  had  in  relation  thereto,  and  the  damagea  occasioned  thereby  be  allowed,  heu tnaa 
entitled  to  prove  such  damagea,  and  have  them  aaaeaaed  by  the  Juiy.    Hicks  v.  Hemm§,  a 

OaL666. 

9.  Under  the  twelfth  aection  of  our  Forcible  Entry  and  Detainer  Aot,  plaintiff  Is  not 
compelled  to  claim  damages  for  waste  and  ii^ury,  or  for  rente  and  proftta.  He  may  "awr 
claim  possession;  and,  in  a  subsequent  suit,  may  recover  damages,  for  waate  commllttd 
pending  the  action  of  tordble  entry  and  detainer.    Id.  ^  x     «  <        . 

loTln  forcible  entry  and  detainer,  it  is  optional  with  plaintiff  either  not  ^^^^ 

Aty^f^^^^  Qr  to  cli^m  <mly  such  aa  arise  from  loss  of  rents,  or  firom  waste,  or  Iron  docb. 

There  is  no  such  connection  between  the  rente  and  profita  and  waate  committed  aato  reqaaj 

the  damagea  firom  the  loea  of  the  one  and  the  commiaaion  of  the  other  to  be  united  in  ua 

demand.    Id,  ,^. 

11.    Inactionafor  damagea  for  waate,  the  role  la,  that  the  proof  of  damage  may  extaad 

up  to  the  time  of  verdict  as  to  all  WsU  which  flow  aa  a  natural  reault  from  the  mjaxy  "V 

which  suit  is  brought.    Id.  ...  -  i,  *     _*«  .«^  ininw 

la.    Section  twXeproYldea  that"  damagea  shaU  be  aasMaaiM  well  for  TOtoM^ 

committed  upon  the  premisea,  aa  for  the  rente  and  proflte  di^g  the  dotatoer,  sM  aj 
verdict  ahall  find  the  monthly  value  of  tiie  rente  and  profite.  The  meaning  <>' *"™Jt™5 
the  rente  are  to  be  regarded  merely  aa  damaaea,  and  tiiat  their  amount  du^ 

the  detention  la  to  beascertained  by  eatimalLig  their  monthly  value.  Howard  v.  raienam, 
90  CaL  282 

18.  The  plaintiff  in  an  action  under  thla  aection  can  only  '^!^'';!Z!!^I^i!iJ^f^SZ 
after  the  poaseeaion  of  the  tenant  becomea  unhiwftd;  the  rents  accruing  prior  to  that  ana 

"l4  ^'^STaSSSj'of^^ta  ia  immaterial,  and  whether  it  la  one  doUar  or  one  thoaaanddfll. 

lara,  the  Jurisdiction  la  the  same.    Id.  .^^  ^  ..        .      Av^-«»#»w«fc.«-i«*^ 

15.  Bento  and  proflto  may  be  awarded  on  damagea  without  the  vahie  thereof  bemg  anaea 

In  the  complaint.    Holmes  v.  Horber,  Oct.  T.  1862.  *.««ivi^  «»mm  aaA 

16.  If  a  complaint  In  an  action  arising  under  the  act  oonoerring  «5"2JJ;  «^^ 
mJawfnl  detainSra,  contalna  proper  avermenta  of  damagea  auatained.  •»?  P^g^^Jf?;^ 
ud  damagea  are  found,  eith£  bytte  Court  or  by  the  verdict  ?' »  i™7vlt^«*S!/^l£f 
Oourttotoeble  the  damagea,  although  treble  damagea  are  not  aaked  for  In  tija  wmgatat 
Damagea  may  be  assSsS  both  for  waate  and  iiyury,  and  for  the  value  of  the  reata  aad 

^^in  W^a'oL^dSSS  ^^.L^X^l^i^^^^^^^  «^  *>'«- 

^ir  ""L"^^^  ^WJr-d^er,  if  the  proof,  ahow  that  T^^^^Si^^ 
portion  only  of  the  tra^  of  land  deacribed  in  the  complatot,  he  ia  not  entitled  to  reoorar 
damagea  for  the  detention  of  the  whole.    Tlumpson  v.  5«it(*,  **^*V?'":.  «-♦  i.t  «>«  mte  of 

iT^  A  judgment  for  damagea  in  forcible  entry  and  detainer  beara  ^twoat  at  the  »»  « 
ten  i)er  oStSrttnumU^  the  time  it  la  entered,  whether  it  la  so  provided  in  the  Jud^ 
ornVt ;  iSdt&B  insertion  of  a  clauae  in  the  Judgment  making  it  bear  auch  interest  ia  in«ly 
Burplusage  and  not  erroneous.    Burke  v.  Carruaurt,  81  Cal.  468.  v^mj«-  ma  in 

20.  TChe  plaintiffs  cannot  prove  damages  rasiained  by  the  defendanta  ^^oWinf  oWJ 
reapect  to  their  property  immediately  adjoining  the  demised  premiaea,  reapecting  ww» 
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fbarelatton  of  Umdlorduid  tenant  WM  not  subaiatlng.   Kower  ei  aL  y.  €Rmde  §t  alB,,  OcMia 
T.,  1867. 

91.  Beatoawd  proHto.— AsfherliihttothepofleessionofthepreinlMaisttotiniuaA 
in  mn  actioo  for  forcible  entry  and  nnlawfdl  det^er,  if  it  is  found  that  at  the  time  of  the 
alleged  forcible  entry  the  plainttlfhad  the  actual  and  peaceable  poesMslon,  and  that  the  defend- 
anta  anlawfcdly  detained  the  premlaea,  the  plaintiff  la  entitled  to  recover  the  monthly  renta 
and  profita  during  the  time  of  the  unlawiui  detainer,  without  regard  to  the  nature  or  the 
exteq(t  of  the  right  or  title  by  which  he  held  the  poaseaaion.    Rou  v.  Duane^  37  OaL  548. 

2St  la  an  action  of  forcible  entry  and  detainer  the  value  of  the  renta  and  profits  of  the 
premlaes  is  not  required  by  the  statute  to  be  stated  in  the  complaint,  and  without  such 
atatement  may  be  awarded  aa  damages,    floimet  ▼.  Horber,  21  OaL  56. 

38.    OMta  8houldnotbea^udgedtol>epaldlngoldooiD.irooreT.  i>el  Faae,38  0iL  170. 

§  13.  ProceMng  same  as  in  duU  oases;  appeal  shaXl  not  stay  writ  qf  restitution. 

The  proceediags  in  or  upon  the  trial  of  any  sach  aotioa  shall  be  the  same  as 
in  other  oiril  cases,  except  as  herein  otherwise  provided,  and  jud^^ent  shall 
be  entered,  execation  issued,  and  all  other  proceedings,  both  before  and  subse- 
quent to  judgment,  be  had  as  in  other  civil  cases;  provided,  that  no  appeal 
taken  by  a  defendant  in  such  action  to  the  Supreme  Court  shall  prevent  the 
issuance  and  execution  of  the  writ  of  restitution  therein  unless  the  County 
Judge  shall  by  his  written  order  direct  that  such  writ  of  restitution  bo 
stayed. 

§  14.     Oouri  OomnUssionsr. 

Any  duly  appointed  Court  Commissioner  of  a  county  may  perform  any  and 
all  of  the  duties  in  this  act  required  to  be  performed  by  the  County  Judge, 
whenever  such  Commissioner  is  authorized  by  law  to  perform  such  duties. 

§  15.    What  ads  repeded. 

All  acts  or  parts  of  acts  inconsistent  with  or  repugnant  to  the  provisionB  of 
this  act  are  hereby  repealed;  proMedf  this  section  shall  not  in  any  way 
affect  or  apply  to  actions  or  proceedings  commenced  or  pending  before  this  act 
goes  into  effect,  but  the  same  may  be  prosecuted  and  proceeded  in  to  final 
judgment  or  otherwise,  in  the  same  manner  as  if  this  act  had  not  been  passed. 


AN   ACT 

CONCERNING  FORCIBLE  ENTRIES  AND  UNLAWFUL 
DETAINERS,  AND  TO  REPEAL  ALL  OTHER  ACTS 
ON  THE  SAME  SUBJECT.f 

[Approved  May  27,  1863.] 


Th»  People  (f  fhe  8ktU  cf  GOifomiaj  represented  in  SmuOe  and  AssenMif,  do 

enact  as  foUows : 

1  §    How  entry  may  he  made,* 

No  entry  shall  be  made  into  any  lands,  tenements,  or  other  possessioos,  but 
In  cases  where  entry  is  given  by  law,  and  in  snoh  case  only  in  a  peaceable 
manner ;  not  with  strong  hand,  nor  with  a  mnltitnde  of  people. 


*  Act  or  1861,  Crapikb  OOOGLXH,  ffl4. 

[ApproTad  Kay  18th,  ia6L] 

Act  rtHatiHg  to  flh«  Bigkt*  and  Dwtiei  vflMiMordM  and  TemmU. 

f  1  WberiTer  there  is  •  teiuiDcjr  et  wUl,  or  by  sufliBmnee,  created  bj  the  teneat'e  holding  vnr  kii  i 
othenrtoe.  the  eeme  may  be  terminated  by  the  landlord's  tMng  one  month's  boUob  in  wrlUnc,  to  the 
reqalring  nim  to  remove  fh>m  the  premises. 

I S.    8aeh  notice  eliall  be  served  by  dellTertng  the  same  to  snch  tenant,  or  to  some  pemon  of 
reeiding  on  the  premises;  or,  if  the  tenant  eannot  be  found,  and  tliere  be  no  such  peison  realdlng  on  tlie  j 
sndi  notice  may  lie  serred  by  aiBzing  the  same  on  a  oonsplcnona  part  of  the  premlaea,  wliere  it  may  I 
ntently  read. 

1 1.    At  tlM  expiration  of  one  month  from  tiie  servfee  of  snch  notice,  the  landlocd  nay  f»eatnr,  or 
^)oetment,  or  proceed  in  the  manner  prescribed  by  law  to  rsmoTO  such  tenant,  without  any  oitkar  4 
notice  to  quit. 

14.    If  any  tenant  slwll  glTe  notice  of  lUs  intention  to  quit  the  premises  by  Urn  holden,  and  bImU  not  1 
Ingly  deliver  up  the  poeeeesion  thereof,  at  tiM  time  in  such  notice  epecMed,  snob  tenant,  hu  eaeenton  or  1 
istntors,  ahall,  from  tlienoeferwani,  pay  to  the  landlord,  his  heirs  or  aaeigns,  double  the  rent  which  he 
otberwlee  have  paid,  to  be  sued  for  and  recoverwl  at  the  same  time  and  In  the  same  manner,  as  tlie  slnfle^^ 
and  such  double  rent  shall  be  continued  to  be  paid  during  all  the  time  such  tenant  shall  conttnne  in  ^ 

as  aforesaid. 

I  S.    If  any  tenant,  or  any  other  peiuon,  who  may  have  come  into  the  posaesaton  of  lands  or  teneuMnts  1 
or  by  oollttsien  with  snch  tenant,  shall  wlUfhlly  hold  over  any  lands  or  tenements,  after  the  tefninntlaB  ef  1 
term,  and  after  demand  made,  and  one  month's  notice  in  writing,  given  In  the  manner  hereinbefore  pni 
requiring  the  poaaession  thereof  by  the  person  entitled  thereto,  such  pemn  holding  over  bImU  pay  to  the 
so  kept  out  of  poeeessfcm,  ur  his  representatives,  at  the  rate  of  double  tlie  monthly  value  of  the  lands  or  m» 
so  detained,  for  so  long  a  time  as  he  shall  bold  over  or  keep  the  penon  entitled  out  of  pnaaneeton;  and  shell  •!■• 

ey  and  remunerate  all  special  damages  whatever  to  which  the  person  so  kept  out  of  possession  may  be  ■■Id*^ 
reason  of  Bn<di  holding  over;  and  there  shall  be  no  relief  in  equity  against  any  reeevery  had  at  law  undirtHI 
eeetion.     TMbtary  v.  O'CbmmiJ!,  15  CaL  9M;  UrUku  v.  M»rrai,U1d  »;  Bhm  v.  HKwIw,  M  Cal  i». 


tfh>  much  of  this  act  as  is  inconalatent  with,  or  rqmgnant  to,  the  fbrrfUe  entry  and  detalnor  ad,  passed  Apdi  1^ 
1M9,  is  repealed.    Bee  «■«■  p.  1,  |  IS. 

For  an  act  preserving  the  rights  of  parties  aslaCtng  00  the  tlst  day  of  Deaemben  IMS,  under  laws  then  la  tatm 
rsUtIng  to  fbrolble  entries,  etc,  see  sUt.  lMS-«,  890.  FM-  a  construction  of  this  act,  sea  JUflaa  v.  ^1^,11 
0»L  in. 

The  act  entitled  "an  act  concerning  nnlawfhl  holding  ovur  of  lands,  tenement*  and  otliar  poaaasalons,*'  psMi 
April  ai,  ligs-.«tatute  ISM,  ftM— was  declared  nnconstltutlonal,  In  Oiafflilt  v.  toaniie,  »  OaL  Ul.  Sw  Okr*' 
wHgHT.  M.  M.  S  J.  ir.«Ji.Cbi,MOri.MT. 
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§  t.    PosBesHon  io  he  rtsiored. 

Where  any  Buch  forcible  entry  shall  be  made,  or  where  the  entry  shall 
be  made  in  a  peaceable  manner,  and  the  possession  shall  be  held  by  foroe,  the 
person  so  forcibly  put  out,  or  so  forcibly  holden  odt  of  possession,  shall  be  re- 
stored to  snch  poBseasion  by  action  to  be  commenced  and  prosecnted  as  in  this 
act  provided. 

§  3.    Uvlcarful  deUniion. 

It  shall  be  unlawful  for  any  person  to  hold  over  any  lands,  tenements,  or 
other  possessions,  after  the  termination  of  the  time  for  which  they  may  have 
been  demised  or  let  to  him  or  her,  or  to  the  person  under  whom  he  or  she  holds 
possession,  or  contrary  to  the  covenants  of  the  lease  or  agreement  nnder  which 
he  or  she  holds,  or  after  any  rent  shall  become  due  according  to  the  terms  of 
snch  lease  or  agreement,  and  shall  remain  unpaid  for  the  space  of  three  days 
after  the  same  shall  become  due  as  aforesaid. 


1.  Wlien  and  1»y  'vrliom  thi&  aotiom  wkmy  Im  maintained.— If  a  iMidlord  mUb 
ft»  leiaed  property  and  assigns  to  the  ptuchAser  the  lease,  and  the  tenant  does  not  attorn 
to  the  purchaser,  or  recognise  him  as  Uuidlord*  the  purchaser  cannot  recover  possession  of 
ths  premises  from  the  tenant  under  the  act  oonoeming  forcible  entries  and  unlawful 
detainers.    Beay  t.  Cotter,  99  CaL  168. 

1  The  right  to  remove  a  tenant  under  the  act  oonoeming  forcible  entries  and  unlawfbl 
dstiiners  is  given  to  the  conventional  landlord  alone,  and  not  to  his  successor  in  the  estate. 
Jd;  Owm  V.  DUg,  27  Gal.  603. 

5.  When  the  technical  relation  of  landlord  and  tenant  has  been  created  by  lease,  the 
niatlon  is  not  dissolved  by  the  execution  of  papers  intended  as  an  assignment  of  the  lease 
to  the  landlord,  and  release  and  oanoellaAion  of  the  lease.  A  surrender,  in  fkct,  of  the 
flwnlsed  premises  is  essential  to  the  completion  of  a  dissolution  of  that  relation.  A  posses- 
rioB  by  uie  tvoants,  after  the  execution  of  the  papers  mentioned,  of  ihe  demised  premises 
readers  them  liable  to  be  proceeded  against  uzider  the  act  concerning  forcible  entries  aud 
mdawfU  detainers.    Kower  et  tU.  v.  Oluek  et  aU.  Oct  T.  1867. 

L  The  tenant  cannot*  by  submitting  to  being  wrongfully  turned  eut  of  possession  under 
a  wiit  which  did  not  run  against  him,  and  then  attorning  to  the  plaintiff  in  the  writ,  pre- 
vent his  first  landlord  firom  recovering  possession  against  him  tor  n<m-p«yment  of  rent 
Caidenoood  v.  Ptyter^  31  CaL  833. 

fi.  Relation  of  landlord  and  tonan^  proof  of  .—The  production  of  a  lease  in 
STidenoe  wHl  not,  of  itself,  prove  the  relation  of  umdlord  and  tenant  to  have  existed  between 
tbe  lessor  and  lesseei  but  the  entry  of  the  lessee  under  the  lease,  or  a  holding  by  him 
lefBrabla  to  the  lease,  must  also  be  proven.    CaldweU  v.  Center,  80  Cal.  689. 

6.  A.,  who  claimed  to  be  in  possession  of  a  tract  of  coal-bearing  land,  made  a  verbal 
agreement  with  B.  and  C.  by  which  they  were  to  proej>ect  for  coal  until  they  struck  a  par- 
ttcQlar  seam  or  ledge^  and  before  they  struck  this  ledge  they  were  to  do  all  the  work  and 
have  two-thirds  of  the  daim :  but  after  tbe  ledge  was  struck  the  work  was  to  be  prosecuted 
Ij  tbe  parties  jointly— A.  to  near  one- third  of  the  expenses  and  B.  and  0.  two-thtrds :  HOd, 
that  thu  agreement  did  not  create  the  relation  of  landlord  and  tenant  between  A.  and  B. 
and  0.,  but  flkat  it  made  them  tenants  in  common,  or  inrtners  in  mining,  and  that  the 
KUon  of  unlawftil  detailner  was  not  the  proper  remedy  for  A.,  if  excluded  from  the  premises 
by  B.  and  0.    /d. 

§  i.    Demand  of  possession,  and  proceedings  ihereon. 

In  all  eases  specified  in  the  preceding  section,  the  landlord  may,  at  any  time 
within  one  year  after  such  rent  shall  become  dne  and  remain  unpaid,  or  after 
sny  holding  over  contrary  to  the  terms  of  snch  lease,  make  demand  in  writing, 
of  inch  teaant  or  tenants  that  he,  she,  or  they,  deliver  the  possession  of  the 
premises  held  as  aforesaid ;  and  if  snob  tenant  or  tenants  shall  refhse  or  neg. 
leet,  for  the  space  of  three  days  after  snch  demand,  to  qnlt  the  possession  of 
Boeh  lands  or  tenements,  in  case  the  term  has  expired,  or  the  covenants  or  con- 
ditions of  the  lease  require  said  premises  to  be  surrendered,  or  to  pay  the  rent, 
hi  case  tiie  term  has  not  expired,  but  rent  remainB  unpaid,  then  such  tenant  or 
tenants  shall  be  deemed  guilty  of  an  unlawful  detainer. 

1.  Notfeo  to  anltur— By  the  terms  of  an  award  which  waa  decisive  between  a  landlord 
tnd  his  tenant,  fiie  uutter  was  to  leave  the  premises  on  the  ninth:  Heldt  that  the  plaintiff 
had  BO  light  to  give  notioe  to  quit  until  the  tenth.    After  which,  by  the  Aot  of  Fovolble 
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Batry  and  Detainer,  the  plaintiff  bad  six  days  to  remove,  wherefore  the  action  i 
on  the  tenth  was  premature.    JBay  v.  Arnutronff,  4  OaL  908. 

a.  In  an  action  by  a  landlord  against  his  ten*nt,  under  the  thirtMnthaectioaorthi 
Forcible  Kntry  and  Detainer  Act,  where  the  evidence  showed  a  tenancy  from  year  to  |eir, 
plaintiff  must  show  that  he  has  terminated  the  tenancy  by  notice  to  qnit;  and  if  the 
tenant  be  permitted  to  hold  over  without  notice  to  quit,  a  new  term  is  oreated,  and  k» 
cannot  be  legally  dispossessed.    SuUivan  v.  Cary,  17  Cal.  80. 

3.  When  the  notkse  to  quit,  in  order  to  enable  the  landlord  to  determine  the  tenas^,  k 
served  on  the  original  lessee,  that  notice  binds  the  under-tenants  who  acquire  ffissfsrtnn 
from  the  tenant  after  its  service.    Schilling  v.  Homes,  93  Cal.  297. 

4.  Those  who  lease  from  the  tenant  alter  the  landlord  has  served  on  him  notloe  toqiilk 
are  liable  to  the  landlord  for  double  the  monthly  value  of  the  premises.    Id, 

6.  Teawat— "vrlien  not  entitled  to  notloe.— Where  the  defendant  held  asteout 
under  J.  S..  in  his  lifetime,  under  whom,  as  heir-at-law,  the  plaintiff  claimed  as  hadkftiL 
but  the  defendant  refbaed  to  recognize  him  aa  such:  HeU,  that  this  reftual  terminated  uh 
tenancy,  and  overweighed  the  presumption  of  a  contract  between  him  (defendant)  sad  tte 
plaintiff.    Sampwn  v.  Shaefer,  S  Cal.  190. 

6.  In  an  action  for  unlawfully  holding  over  after  the  expiration  of  the  tenant*  a  term,  flaes 
days  notice  is  all  that  is  required.    Oarbrdl  v.  FUek,  6  Cal.  189. 

6.  Defendant  auawers ;  denying,  among  other  things,  plaintiff's  title,  and  his  own  rdsttoD 
of  tenant:  Held,  that  plaintiff  is  entitled  to  recover:  that  the  denial  of  title  and  the  nMkm. 
of  tenant  made  defendant  a  trespasser,  not  entitled  to  notice  to  quit:  tiiat  no  special  demand 
for  payment  of  rent  was  necessary  to  work  a  forfeiture ;  that  defendant  could  not  dmy  tKIs 
and  yet  claim  the  benefit  of  holding  in  subordination  to  it.     Swiitk  v.  Ogg  Sham,  16  OaL  Bi . 

8.  Denutnd  of  vent  and  dellwery-  of  poaeeaaion  may  be  made  mt  tfte 
same  tln&e* — ^If  a  tenant  holds  over  after  rent  hM  become  due  and  remains  unpaid  tat 
the  space  of  three  days;  a  demand  by  the  landlord  of  the  payment  of  rent  and  duiyaiy  of 
possession,  both  made  at  the  same  time,  will  MiaUe  him  to  maintain  an  action  ibr  ualavfSl 
holding  over.  It  is  not  necessary  to  demand  rent  and  wait  three  days,  and  ttisB  deDsad 
possession.    J9niiiii(ui^.v.  Spencer,  99  Cal.  661. 

9.  A.  waiver  of  the  demand  will  never  be  implied  for  the  purpose  of  *"*""g  a  ftirfsttare; 
for  from  its  very  nature,  a  forfeiture  cannot  take  place  by  Mmaent,  and  isnot  flivared  by  the 
rules  of  hiw.    ChukiU  v.  Trainer,  3  GaL  384. 

§  5.    Demand  for  rent  may  he  made  at  any  Ume, 

It  shall  not  be  aecessary  Id  order  to  work  a  forfeiture  for  the  non-payment  of 
rent,  to  make  demand  for  rent  on  the  day  on  which  the  same  becomes  dne,or 
at  any  particular  time  of  the  day,  but  demand  may  be  made  of  the  tenant,  fai 
person,  at  any  time  within  a  year  alter  such  rent  shall  become  due  aceoidio; 
to  the  terms  of  any  lease  or  agreement,  and  maybe  made  for  the  whole  amoont 
due  and  unpaid  at  the  time  of  making  such  demand.  And  the  failure  on  the 
part  of  the  lessee  or  his  assigns  to  pay  such  rent  upon  such  demand  being 
made,  shall  ^ave  the  same  force  and  effect  as  if  such  demand  had  been  made 
on  the  premises  toward  sunset  on  the  day  when  the  rent  became  due. 

§  6.    Landlord  to  give  notice  when  terms  qf  lease  are  changed. 

In  all  leases  of  lands  or  tenements,  or  any  interest  therein,  from  month  to 
month,  the  landlord  may,  and  it  shall  be  lawftil  for  him,  upon  giving  notiee, 
in  writing,  at  least  fifteen  days  before  the  ezphration  of  the  month,  to  change 
the  terms  of  the  lease,  to  take  effect  at  the  expiration  of  said  month.  Said 
notice,  when  served  upon  the  tenant,  shall  of  itself  operate  and  be  effiBCtnal  to 
create  and  establish,  as  a  part  of  the  lease,  the  terms,  rent,  and  condUkHis 
specified  in  said  notice.  If  such  tenant  shall  continue  to  hold  such  premisM  a^ 
ter  the  expiration  of  said  month.  In  all  leases  of  lands  or  tenements,  or  any 
interest  therein,  for  a  month,  or  any  term  less  than  one  year,  and  the  tenant 
holds  over  his  term  by  consent  of  his  landlord,  the  tenancy  shall  be  oonstnied 
to  be  a  tenancy  from  month  to  month,  or  a  tenancy  for  such  term  less  than  a 
year,  as  the  case  may  be. 

§  7.    Oovart  having  jurisdiction. 

Actions  fbr  the  recovery  of  the  possession  of  any  lands  or  tenements  spedfled 
In  this  act,  and  for  damages  consequent  upon  any  forcible  entry,  or  foreible 
detainer,  or  rent  due,  or  damages  accruing  for  liolding  over  or  not  ioimdar' 


Jfi  Act  to  ameTid  an  Act  eniUled  **An  Ad  concerning  Forcible 
JBrUries  and  UnUoJo^xd  DetainerSj  and  to  repeal  aU  oQwr  Ads 
on  the  same  eubiect"    Approwd  April  27»  1863. 

$  1.    Section  nine  of  said  Act  is  herein  amended  so  as  to 
read  as  follows : 

Sec.  9.  Upon  filing  with  the  County  Clerk  of  the  proper 
county  a  complaint  duly  verified,  the  Clerk  shall  at  the 
request  of  the  plaintiff  or  his  attorney,  issue  a  summons 
thereon  directed  to  the  defendant,  requiring  him  to  appearand 
answer  in  said  action  within  three  days  after  serrioe  of  summons. 
The  Bummons  shall  be  served  by  delivering  a  copy  thereof 
ui)on  the  occupant  of  the  premises  described  in  the  complaint, 
or  by  leaving  such  copy  on  the  premises  in  aoonsidcuousplaoe. 
Any  demurrer  or  other  objection  filed  before  answer  may  be 
heard  on  one  day's  notice,  and  a  copy  of  any  pleading  filed  by 
the  defendant  shall  be  served  on  the  same  day  on  the  plain- 
tiff or  his  attorney.  If  the  demurrer  be  filed  on  the  day  for 
answering  it  shall  be  heard  at  once,  or  not  later  than^O  o'clock 
A.  M.  of  the  next  day.  If  the  demurrer  be  overruled,  the  de- 
fendant shall  answer  on  the  same  day.  If  it  be  sustained,  the 
plaintiff  shall  file  an  amended  complaint  within  three  days 
thereafter,  and  the  defendant  shall  answer  the  same  within 
three  days  after  the  service  upon  him  or  his  attorney  of  a  copy 
of  the  same.  The  answer  shall  be  verified,  and  shall  contain 
a  specific  denial  of  each  material  allegation  of  the  complaint. 
At  10  o'clock  A.  XT.  on  the  day  after  the  expiration  of  the  time 
within  which  the  defendant  should  answer  the  original  complaint 
of  plaintiff,  the  County  Judge  shall  attend  at  the  county  court- 
room and  open  court ;  and  if  the  defendant  shall  have  failed 
to  answer  or  demur  to  the  complaint,  he  shall  upon  satisfactory 
proof  thereof  order  such  judgment  as  shall  be  just  in  the 
prenuses.  If  the  defendant  shall  have  answered  or  demurred, 
the  Judge  shall  set  a  day  for  the  trial  of  the  action,  which  shall 
be  within  not  more  than  two  weeks  from  the  day  of  service  of 
the  summons.  If  a  jury  shall  have  been  demanded  in  writing, 
he  shall  order  the  Clerk  to  issue  a  venire  for  a  special  trial 
jury  to  be  summoned  for  the  day  fixed  by  the  Court.  The 
jury  shall  be  summoned  in  the  same  manner,  and  possess  the 
qualifications  and  be  subject  to  the  same  challengee  as  provided 
in  Section  twenty-eight  of  an  Act  entitied  "An  Act  concerning 
Grand  and  Trial  Juries,"  approved  April  twenty- seventh^ 
eighteen  hundred  and  sixty-three.  All  proceedings  other  than 
the  trial  of  the  cause  may  be  heard  in  chambers  or  in  opexi 
court.  If  a  jury  be  demanded,  the  demand  shall  be  in  writing 
filed  at  the  time  of  the  issuance  of  the  summons,  if  demanded 
by  the  plaintiff,  or  at  the  time  of  filing  the  answer  or  demurrer 
if  demanded  by  the  defendant,  and  shall  specify  the  number, 
not  less  than  three,  demanded.  If  the  parties  disagree  as  to 
the  number  of  the  jury,  the  Court  shall  determine  the  same* 
The  demand  in  all  cases  shall  be  accompanied  by  the  proper 
jury  fee,  otherwise  a  jury  trial  shall  be  deemed  to  have  been 
"WMYed,— Approved  March  11,  1^2— took  effect  80  days  after 
passage. 
">d  tbftt  plaintiff  was  entitled  to  recover.    Nujr  v.  Jiaum,  ai  uai.  lai. 


16  APPBMDIX. 

4.    Ooe  of  ibe  most  important  dutiea  of  a  tenuii  is  to  petoeably  uid  ooietlr  i 

the  premiBoa  to  the  landlord  aa  aoon  aa  the  tenancy  haa  expired.    SehuUMg  r.  HOma,  S 

Cai.  aar. 

6.  If  a  atranger  intmdea  on  the  premiaea  and  takea  poaaeaalon,  either  forcibly  or  o(k»> 
wiae,  it  ia  the  duty  of  the  tenant  to  take  proper  legal  prooeedlnga  to  regain  fbe  iinMriwlni 
ao  that  he  may  surrender  the  lame  to  the  landlord.    Id. 

6.  The  tenant  ia  liable  to  pay  rent  until  he  haa  reatored  fDU  and  oompleta  poauiilmi  to 
the  landlord,  and  hia  liability  to  pay  the  rent  ia  not  dlaoharged  by  an  OTicition,  onleM  andar 
a  title  anperior  to  the  landlord'a,  or  by  acme  agency  of  the  landlord'a.    Id. 

7.  If  the  temmt  ia  cTicted  by  a  wrong  doer,  the  landlord  ia  not  bound  to  «tiii<«tni»<fy  Ub. 
Id. 

8.  If  the  landlord  doea  to  enter  and  «|)e«t  the  tenant,  the  tenant  may  raoorerdaiDageiiv 
the  Tegetablea  and  grape  Tinea  growing  on  fhe  land,  and  planted  by  the  tenant  tta  uLa^  ht 
not  bong  permitted  to  alter  and  gather  them.    JPam  r.  Brtttae,  IS  OaL  HIS. 

9.  Tb^  aaaiffttee  of  a  leaae  may  diachaige  himaelf  tram,  all  liability  under  tta 
oovenanta  of  the  leaae,  by  aaalgning  over,  and  the  aaalgnment  over  may  be  to  a  begpz,  a 
Jhnme  covert,  or  a  person  on  fhe  ere  of  quitting  the  country  f<nr  ever,  provided  the  Miri^ 
ment  be  executed  before  hia  departure ;  and  even  though  a  premium  ia  given  aa  an  indaot^ 
ment  to  accept  the  transfer.    Johfuon  v.  Sherman^  16  CaL  287. 

10.  If  the  tenant  takea  a  recent  firom  hia  landlord,  apedfying  tiie  amount  of  rentprid, 
and  the  length  of  the  term,  to  commence  on  the  expiration  of  ue  leaae,  the  new  tenn  wfll 
be  for  Hhe  time  apeoifled  in  the  receipt  Nonewtenancy  by  implication acfaea  in  anch  eaam. 
Blumenberg  v.  ifyret,  32  Cal.  93. 

11.  When  the  leasee  holda  over  and  fhe  landlord  receivea  rente  after  tte  expiratioiief 
the  term,  a  new  tenancy  ariaea  by  implication,  anUeet  to  the  oovenanta  and  <r**i*'^^'*»«  of 
the  original  leaae,  but  the  new  term  ia  not  necesaarlly  for  one  year.    Id, 

13.    If  the  leaaee  Bub>leta  the  leased  premiaea  for  the  entire  term  of  hia  leaae  fiom  On 
lessor,  no  right  of  entry  remains  in  him  upon  the  expiration  of  the  term.    The  light 
entry  is  in  him  who  hoMa  the  reversion.    Id. 

18.  If  a  tenant  for  one  year  or  more,  before  fhe  expiration  of  thia  term,  procures  the 
landlord's  receipt  for  one  month's  rent,  commencing  at  the  expiration  of  the  term,  a  oev 
tenancy  of  one  year  -ia  not  thereby  oreated.    Id. 

U.  Wlutt  wnmy  Im  alioum  ia  defense.— A  tenant  may  ahow  ttiat  hia  landkxd'a  tflb 
haa  terminated,  or  that  his  attornment  was  made  under  mistake  of  fhcta,  or  by  fksnd. 
MeDewitt  v.  SuUivtm,  8  CaL  ft92;  TewMmry  v.  Moffrt^,  Oct.  T.  1867. 

IS.  In  an  action  by  a  landlord  against  his  tenant  under  the  thirteenth  aeotion  of  tbe 
forcible  entry  and  unlawful  detainer  act,  the  latter  may  defend  by  ahowing  an  evietion  md* 
an  adverae  title  in  a  judicial  proceeding,  of  which  proper  notioe  waa  given  to  the  landhsd. 
Whedock  V.  IFarfcAaiMr,  21  CaL  809. 

10.  BuOh  a  defenae  doea  not  involve  any  qneetion  of  title,  the  effect  of  an  ovlofloD  Mag 
to  dispossess  the  landlord  aa  well  aa  the  tenant^  and  to  relieve  the  latter  firam  the  oblit*- 
tiona  of  hia  tenancy.    Id, 

17.  The  rule  which  estopa  a  tenant  from  disputing  hia  landlord'a  title  doea  not  lawaat 
him  from  showing  that  the  tenancy  haa  been  detemuned,  and  he  may  treat  an  evidloo  vttk 
notioe,  by  one  having  an  adverae  title,  aa  a  termination  of  the  tenanoy,  and  thua  reslitav 
dalm  by  the  landlord,  either  for  rent  or  nossession.    Id. 

18.  The  notice  by  a  tenant  to  hia  landlord  of  prooeedlnga  to  eviot  him  may  be  octL  M 

19.  An  eviction  of  a  tenant  by  title,  both  legal  and  paramount  to  that  of  the  Isadkod, 
muat  of  necessity  determine  the  tenanoy,  and  when  the  titie  of  the  landlord  ia  set  up  ia 
defenae  of  the  action,  and  the  landlord  appeara  and  defends  the  action  at  the  reqneat  of  the 
tenant,  and  in  his  name,  he  cannot  be  heard  to  say  In  a  oonteat  with  the  tenant  lliat  fhe 
tenant  was  not  evicted  by  paramount  titie.     Wheehek  v.  Warafuaur,  Oct.  T.  1867. 

20.  An  agreement  made  by  the  landlord  with  the  tenant,  after  tiie  eviration  of  the  keMi 
that  the  tenant  ahall  have  possession  of  the  premiaea  one  year  longer,  paying  tberefcr  a 
atipulated  rent,  to  be  paid  if  the  land  ia  included  in  a  oertein  aurvey,  veata  In  the  teaaat 
the  present  right  to  possees  the  landa  until  the  expiration  of  the  agreement,  and  if  plesdid, 
ia  admisaible  tn  evidence  aa  a  defenae  to  an  action  for  holding  over  brought  betee  the 
expiration  of  the  time  spedfled  in  the  agreement    /d.;  Uridiat  v.  MorreUt  26  CaL  3& 

21.  Oemerwkl  denial. — Where  in  auch  case  the  complaint  verified  allegea  such  daaaioA, 
and  the  answer  verified,  instead  of  apeciflcally  denying  the  allegation,  deniea  gaMaDf 
**  each  and  every  all^^tion  "  in  the  complaint :  Held,  that  thia  general  denial  nut  platatift 
on  proof  of  demand,  and  of  everything  neceaaary  to  maintain  the  actloiL  SmUnum  v.  Carj, 
17  cal.  80.    [A  general  denial  la  no  longer  aui&oient    See  pott  |  IA.] 

§  11.    FircMd  d^inedL 

A  defendant  shAlI  be  deemed  guilty  of  fraud,  within  the  meaning  of  this  act 
when  the  forcible  entry  or  forcible  detainer  are  shown  to  have  been  made  or 
done  in  bad  faith,  and  knowing  that  the  said  defendant  had  no  legal  right  to 
make  such  entry  or  detainer* 

§  12.    Oceitpania  to  be  defendants — married  women. 

No  person  other  than  the  actual  occupants  of  tbe  premises  shall  be  neoesssiy 
parties  defendant  to  proceedings  specified  in  this  act ;  and  in  case  a  married 
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woman  be>  tenant  or  occupant,  and  her  hneband  is  not  a  resident  of  the  connty 
In  which  the  premises  are  situated,  her  marriage  shall  not  be  a  defense  in  such 
proceedings ;  but  in  case  her  husband  be  not  joined,  or  unless  she  be  doing 
bodsees  as  a  sole  trader,  a  jndgment  against  her  shall  only  be  valid  against 
property  on  the  premises  at  the  time  of  the  commencement  pf  the  action. 

§  13.    JVhm  <h6  verdict  is  for  pUHntiJ^--damage8, 

If,  upon  the  trial  of  any  action  under  the  proTisions  of  this  act,  the  verdict 
of  the  jury,  or  the  finding  of  the  Court,  shall  be  in  favor  of  the  plaintiiT,  and 
against  defendant,  the  Court  shall  thereupon  enter  judgment  for  the  plaintiiT  to 
have  restitution  of  the  preodses,  and  the  jury,  or  the  Court,  in  case  the  action 
is  tried  without  jury,  shall  also  find  or  access  the  damages  occasioned  to  the 
plaintiff  by  such  forcible  entry  or  forcible  detainer,  or  in  case  of  rent  unpaid, 
the  amount  of  rent  then  due,  and  thereupon  shall  at  once  enter  judgment  against 
the  defendant  for  three  times  the  amount  of  such  damages,  or  rent,  as  the  case 
may  be,  so  found  or  assessed. 

^  14    Proceedings, 

The  proceedings  in  or  upon  the  trial  of  any  snoh  action  shall  be  the  same  as 
in  other  civil  cases,  except  as  herein  otherwise  provided,  and  judgment  shall  be 
entered,  execution  issued,  and  all  other  proceedings,  both  before  and  subse- 
quent to  judgment,  be  had  as  in  other  civil  cases. 

§  15.    Ads  repealed. 

The  following  acts  are  hereby  repealed,  viz :  An  act  concerning  forcible 
entries  and  unlawful  detainers,  passed  April  twenty-second,  eight^n  hundred 
and  fifty ;  an  act  to  amend  the  seventeenth  section  of  an  act  concerning  forci- 
ble entry  and  onlawiul  detainer,  passed  April  second^  eighteen  hundred  and 
llfty-two ;  an  act  to  amend  an  act  concerning  forcible  entries  and  unlawful 
detainers,  passed  March  twenty-aixth,  eighteen  hundred  and  fifty'^igtit ;  an  act 
amendatory  of  and  supplementary  to  an  act  concerning  forcible  entries  and 
nnlawfiil  ^detainers,  passed  April  twentynsecond,  eighteen  hundred  and  fifty 
puaed  May  twentieth,  eighteen  hundred  and  sixty-«ne ;  an  act  ta  amend  an 
act  entitied  an  act  concerning  forcible  entries  and  unlawfiil  detainers,  passed 
April  twenty-eeeond,  eighteen  hundred  and  fifty,  and  an  act  amenddkory  of  and 
supplementary  to  said  act,  approved  May  twentieth,  eighteen  hundred  and 
tixtj-one,  passed  April  twenty-fifth,  eighteen  hundred  and  sizty4wo. 

§  16. 

This  Act  shall  talce  effect  on  the  first  day  of  January,  eighteen  hundred  and 
tiity-tour. 
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EuuB  L    AdmiMion  to  pnctloe  in  tbe  Bnpnme  Conrt. 
S.    Transcript,  when  to  be  filed. 

8.  UtrBnff<»ipt  be  not  filed  in  time,  the  appeal  may  be  diamlandiilflioiiftaoIlM; 

canae  may  be  reatored ;  eifect  of  dtinnitail 
4.    Natnra  <rf  oeitifloate  reqnlred  on  motion  to  Hitniip, 
0.    Tkanecript  mnat  be  printed  ;  aize  of ;  peeea ;  linea  ;  fbKoa  and  type. 
C    Transcr^tt ;  arrangement  of ;  index  to,  eta 

7.    Tranacripia  which  oontain  numa  or  anrreTB,  only  <»e  copy  neoMfloy. 
&    Transcript  and  other  printed  docnmenta  mnat  cuiifluiia  to  ttie  nlM^  cc  ttt 

same  will  not  be  filed. 

9.  Tranacript ;  number  of  copies  to  ba  fbmished,  and  ftv  wfaon ;  ssnioe  d  m 

adTerse  party ;  oertiflcates  to  ;  ooata  ofl 

10.  Transcript  maj  be  printed  by  party,  or  br  Olerk  of  Sapfeme  Oooxi 

11.  Transcrmt  and  pleadings ;  expense  of  prmttng  taaud  as  ooata. 
13.    Transcript  error  in,  how  shown  and  oorrected. 

18.    Tranacript ;  oUecllons  mnst  be  filed  belbre  argument. 

U.    Death  or  disability  of  a  party  pending  on  appeal ;  lepraacntirtTO  miy  bi 

snbstltated. 
16.    Oalendar  of  Sopreme  Oonrt :  what  oauaea  tt  diaU  onntsln. 
1&    Calendar,  oansea  from  dlstrtcta  placed  together ;  San  Ytandaoo  and  hfl» 

mento  causes,  where  placed. 
IT.    Pointa  snd  anthoritiea  to  be  ftimiahed  by  H»pall«t  and  taspcnflwi>t>«ak 

other  one  day  before  azgnment ;  number  to  be  ftundahea  Gtak.  ndfor 

whom. 

18.  Briefa  must  be  printed;  number  of  OQptoa.  and  fior  whom  ftenidHd. 

19,  Of  other  printed  documents  :  requisiiea  ot,  eto. 

9a    Two  ooonsel  only  to  be  heard  on  each  aide ;  aapellanfa  oomael  mUfHltdi  ti 

open  and  doae  the  argument ;  each  allowed  one  hoar. 
3L    Opinicma  of  Supreme  Court  to  be  recorded. 
92.    Motion  for  reheaiinff,  made  upon  printed  petttton,  tobe  filed  wffldafiftMa 

daya  after  rendition  of  judgment ;  exosptiona  to  the  abore ;  eliy  nlj^ 

oeedingB»  etc. 
99.    Bcmlttitor ;  when  may  iaane. 
94.    Time  for  notice  of  motion,  five  days,  may  be  ahortened  ;  exoaptionB  m  • 

certain  locaUtiea. 
98.    Prooeedings  on  reveraal  of  judgment. 

96.  No  paper  to  be  withdrawn  without  order. 

97.  Writs  of  error  and  oertiotBzl,  when  and  how  may  be  laaned. 

98.  Writ  of  error,  undertaking  on  ;  notice  of,  etc. 

99.  Writ  of  error  returnable  in  thirty  daya. 

80.  **  Practice,"  aa  to  writ  of  error. 

81.  Writ  of  error  not  aUowed  after  one  year  from  rendition  of  judgBoL 
89.    When  causesare  placed  on  the  calendar  :  partiea  liable  for  ooats. 
88.    Cause  may  be  brought  to  hearing  ;  efieot  of  non-rappearanoa. 
84.    Mandamus;  application  for  peremptory  writ  ot  when  and  how  made ; 

reapondent  shall  aerre  and  file  answer. 
86.    Mandamus  ;  attematiTe  writ  of,  ajmllcatton  for ;  aerrice  and  filing  of  aa. 

86.  Mandamua  ;  proceedinga  relating  to ;  prelimlnazy  motlona  heard  fiiat  dv*^ 

the  term. 

87.  Mandamua ;  iaanea  of  lhot»  to  be  tried  by  Diatriot  Ooor^  or  raflnee ;  atP^ 

ment,  when  to  be  heard. 

88.  Argument  in  mandamua  oaaeaC 

89.  Mandamua ;  reriewing  proceedings  in  oaaea  of ;  perampCoty  writ ; 

issue. 
40.    Mandamua;  aJBdaTtta  and  answer  to  be  printed. 
4L  ^Mandamua  ;  proof  of  aerrioeofpqpera  ;  appUoalioa  Jbr ;  iHMnhesd. 
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A  role  of  Oourt  which  deprtyes  ft  party  of  %  statatory  zlgfat  la  void.    PtopU  t. 


2.     The    Appellate  Oonrt  will  not  preaame  what  are  the  ralea  of  the  Court  below,  when 
fbey  are  not  In  the  record.     Warden  t.  Mendocino  CmaUy,  83  CaL  665. 

RULE  1.    AdmiasUm  to  pradice  in  the  Supreme  Oourt, 

ApplicaatB  for  license  to  practice  as  attorneys  and  counsellors  will  be 
examined  in  open  Court  on  the  first  day  of  the  term,  and  on  that  day  only. 

RULE  2.    TYanscript,  tohen  to  he  filed. 

In  all  oases  where  an  appeal  has  been  perfected,  and  the  statement  filed  (if 
there  be  one)  thirty  days  before  the  commencement  of  the  next  succeeding^ 
term,  the  transcript  of  the  record  shall  be  filed  on  or  before  the  first  day  of 
such  term. 

RULE  3.  JjT  transcript  he  not  filed  in  Hmey  the  appeal  may  he  dM/miaeed 
wUhoyi  nbUoe;  cause  may  he  restored;  effed  of  dismissal 

If  the  transcript  of  the  record  be  not  filed  within  the  time  prescribed,  the 
appeal  may  be  dismissed  on  motion  during  the  first  weelc  of  the  term,  without 
notice.  A  cause  so  dismissed  may  be  restored  during  the  same  term,  upon 
good  cause  shown,  on  notice  to  the  opposite  party,  and  unless  so  restored,  the 
dismissal  shall  be  final,  and  a  bar  to  any  other  appeal  in  the  same  case. 


1.  Caaea  oaajr  1m  wfautated.— The  Snpreme  Ckmrt  haa  the  power,  nnder  Ita  mlei, 
to  relnatate  caaea  which  hare  been  diamiaaed  at  a  preyions  term.    HaigU  t.  Oay,  8  Oal.  M7. 

%  An  appeal,  whldi  had  been  diamiaaed  for  fkiltue  to  file  the  tranacript  in  time,  waa 
ndnatated  upon  eauu  ahown.    Stack  t.  Bamet,  3  OaL  16. 

&  Where  an  appeal  haa  been  diamiaaed  by  reaaon  of  the  fUlnre  of  the  appellant  to  file 
tile  tranacript  of  the  record  In  the  Sapreme  Court  within  the  tlmea  required  by  the  mlea. 
ttke  order  of  dlamiaaal  wiU  not  be  Taoated  and  the  appeal  reatored,  nnleaa  the  appellant 
ahall  make  it  appear,  not  cmly  tiiat  there  haa  been  no  want  of  diligence  on  hia  part,  but  alao 
■haQ  ahow  thaA,  at  leaat  in  the  opinion  of  hia  oonnael,  the  appeal  haa  been  taken  In  good 
ftlth,  and  that  there  are  aabatantlal  errora  in  the  record  which  ought  to  be  ccfreoted  by  the 
Bapreme  Oonrt    Hagar  ▼.  Jfead,  36  OaL  699. 

i.  JmAgwuMWkt  of  dlsmlaaal— offect  o£— See  AnU,  I14A,  note  nnmbera  1,  %,~~ 
1840,  note  nnmbera  434kk. 

RULE  4.    Nature  qf  certyicate  requfbred  on  motion  to  dismiss. 

On  snch  motion,  there  shall  be  presented  the  certificate  of  the  Clerk 
below,  under  the  seal  of  the  Court,  certifying  the  amount  or  character  of  the 
judgment,  the  date  of  its  rendition,  the  fact  and  date  of  the  filing  of  the  notice 
of  appeal,  together  with  tiie  fact  and  date  of  service  thereof,  on  the  adverse 
party,  and  the  character  of  the  evidence  by  which  said  service  appears ;  the 
faoi  and  date  of  filing  the  undertalting  on  appeal,  and  that  the  same  is  in  due 
form ;  the  fiict  and  time  of  settlement  of  the  statement,  if  there  be  one ;  and, 
also,  that  the  appellant  has  received  a  duly  certified  transcript,  or  that  he  has 
not  requested  the  Cleric  to  certify  to  a  correct  transcript  of  the  record ;  or  if 
he  has  made  such  request,  that  he  has  not  paid  the  fees  therefor,  if  the 
same  have  been  demanded. 

1.  When  an  appeal  ia  diamiaaed  upon  a  oertlfloate  filed  in  acoordanoe  with  Bnle  IT.  of  the 
ehnpreme  Oonrt  the  aainefltea  moat  be  paid  aa  when  a  tranacript  ii  filed.  BoUmder  r.  Chntn, 
ApnT.,  1868. 

BULE  6.    T¥ansor^  mu^  he  printed;  sixe  qf;  pages  ;  Unes  ;  folios  and  type. 

All  transcripts  of  records  in  civil  cases  hereafter  sent  to  this  Court,  shall  be 
printed  on  unruled  white  writing-paper,  ten  inches  long  by  seven  inches 
wide,  with  a  margin  on  the  outer  edge,  of  not  less  than  two  inches  wide.  The 
printed  page,  exclusive  of  any  marginal  note  or  reference,  shall  be  seven  inches 
long  and  three  and  half  inches  wide.     The  folios,  embracing  ten  lines  each, 
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sball  be  numbered  from  the  commencement  to  the  end,  and  the  number  of  the 
folio  shall  be  printed  on  the  left  marf^in  of  the  page.  Small  pica  Bolid  k  the 
smallest  letter  and  the  most  compact  mode  of  composition  allowed. 

RULE  6.    Ihmaeript ;  arrangement  cf;  index  (o,  efe. 

The  pleadings,  proceedings,  and  statement,  shall  be  chronologically  arrai^ 
in  the  transcript;  and  each  transcript  shall  be  prefaced  with  an  alphabetical 
index  to  its  contents,  specifying  the  folio  of  each  separate  paper,  order,  or  pro- 
ceeding, and  of  the  testimony  of  each  witness ;  and  the  transcript  shall  have  at 
least  one  blank  fly-sheet  cover. 

BULE  7.    Transcripts  which  coidain  vnaps  or  surveys t  ordyone  copy  neceessanf. 

Whenever  a  map  or  surrey  forms  a  part  of  the  transcript,  it  shall  not  be 
necessary  to  furnish  more  than  one  copy  thereof,  which  shall  be  annexed  to  the 
transcript  filed  with  and  certified  by  the  Clerk.  Reference  thereto  may  be 
made  in  the  other  copies. 

1.  Orifftnal  tnuuieiipi.— The  Jiutioee  of  the  Supreme  Court  do  not  take  from  the 
Clerk's  offloe,  or  exunine  the  original  traofloript,  onleaa  it  contains  the  only  copy  of  a  nap 
or  Boryey.    Franklin  v.  Ooodman^  31  CaL  468. 

BULE  8.    TVanscnpt  and  other  printed  do<mmeiU8v^^ 
the  same  wiU  not  beJUed, 

Ko  transcript,  or  other  paper,  or  document,  required  to  be  printed,  whieb 
fiuls  to  conform  to  the  requirements  of  these  rules,  shall  be  filed  by  the  Clerk. 

BULE  9.  Transcript;  number  of  copies  to  hefurmshed^  and  for  whom;  servke 
qf  an  adverse  party  ;  certificates  to  ;  costs  qf. 

The  printed  transcript,  duly  certified  to  be  correct,  by  the  attomeyi  of  tbe 
parties  plaintiff  and  defendant,  or  by  the  Clerk  of  the  Court  firom  which  the  ap- 
peal is  taken,  shall  be  filed  in  this  Court,  and  the  party  filing  the  same  shall,  at 
the  same  time,  deposit  with  the  Clerk  of  this  Court  seven  copies  thereof^ 
for  the  use  of  the  Court,  the  Beporter,  and  State  Library.  When  printed 
by  the  party,  he  shall,  at  or  before  the  time  of  filing  the  same,  and  wben 
printed  by  the  Clerk,  as  soon  as  practicable  after  printed,  serve  a  printed 
copy  thereof  on  the  attorney  of  tbe  adverse  party— and  if  there  be  more 
than  one  adverse  party,  appearing  by  different  attorneys,  on  the  attorney  of 
each  party  so  appearing.  If  a  party  shall  present  to  the  attorney  of  the 
adverse  party  a  transcript  on  appeal,  and  request  his  certificate  that  tbe 
same  is  correct,  and  said  attorney,  upon  such  request,  shall,  for  a  period  of  five 
days,  neglect  or  refuse  to  join  in  such  certificate,  or,  if  deemed  incorrect,  shall 
neglect  or  refuse,  for  the  same  time  to  serve  upon  the  party  making  the  re- 
quest a  written  statement  of  the  particulars  in  which  the  transcript  is  incor- 
rect, or  upon  the  presentation  of  the  transcript  corrected  in  the  particolari 
thus  specified,  shall  still  neglect  or  refbse,  for  a  period  of  two  days,  to  jom  is 
such  certificates,  the  costs  of  procuring  the  certificate  to  such  transcript  of  tbe 
Clerk  of  die  Court  from  which  the  appeal  is  taken,  shall  be  taxed  against  tbe 
party  iriiose  attorney  so  neglects  or  refiises. 

1.    BEamter  at  pr^/pmxing  ttie  tranaoript*— Bee  onie,  |  846  and  notes. 

3.  Bute  IX.  of  the  Bapreme  Court  ia  in  harmony  with  tbs  three  hundred  and  tw^HtxOt 
section  of  the  Practice  Act,  aa  amended  in  1864.    EtUUe  of  Boyd,  26  CaL  613. 

8.  Certificate  to  traaaerlpC—The  oliiject  of  the  rule  allowing  attomeya  to  atipiilite 
to  the  correotneaa  of  a  tnuiseilpt*  w$m  to  enable  the  attomey  for  the  appdUant,  wtth  tkeeoa- 
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sent  of  the  opposite  attorney,  to  nuike  np  the  record.  »nd  omit  all  qmIom  and  raperflaout 
matter,  and  thereby  aave  expense^  uid  ^Militate  the  examinatloii,  and  hasten  the  decision 
of  ettosee.    Id, 

4.  Serrlee  of  transcript.— The  fitHure  of  the  attorney  for  appellant  to  serve  a  copy 
of  the  tcanscript  npon  the  attorney  for  respondent  before  or  at  the  time  of  filing,  is  not  a 
gro>and  for  dismiBBing  the  appeal,  if  reasonable  diligence  is  used,  but  the  respondent  may 
object  to  a  hearing  at  the  first  term,  if  servioe  is  not  ipade  in  time  for  him  to  prepare  for 
arsmnent.    Id. 

fi.  "When  the  appellant  printa  the  transcript,  service  shoold  be  made  before  or  at  the 
ttme  of  filing,  and  when  sent  to  the  Clerk  to  be  printed,  the  appellant  should  direct  the 
Clerfc  to  forward  him  copies,  as  soon  as  printed,  for  service,    /d. 

RULE  10.    J^twfiscript  may  heprvnled  hy  party,  or  by  Clerk  of  Supreme  Court. 

The  party  filing  the  transcript  may,  at  his  option,  print  the  same  or  transmit 
to  the  Clerk  of  this  Gonrt  the  written  transcript,  authenticated  iii  the  mode  pre- 
scribed by  Rale  IX,  together  with  safficient  fdnds  to  pay  the  expenses  of  print- 
ing. The  Cleric,  upon  the  receipt  thereof,  shall  cause  the  transcript  to  be 
printed,  and  to  a  printed  copy  shall  annex  his  certificate  that  the  said  printed 
toanscript  is  a  full  and  correct  copy  of  the  transcript  furnished  to  him  by  the 
party,  and  said  certificate  shall  be  prima  facie  evidence  that  the  same  is  cor- 
rect. That  said  printed  copy  so  certified  shall  be  filed,  and  constitute  the 
record  of  the  cause  in  this  Gonrt.  Printed  copies  thereof  shall  be  furnished 
for  each  of  the  Justices  of  this  Court,  the  Reporter,  the  State  Library,  and  the 
attorneys  of  the  adverse  party,  as  required  by  Rule  IX. 

RULE  11.    Transcript  and  pleadings;  esqtense  of  printing  taxed  as  costs. 

The  expense  of  printing  transcripts  on  appeal,  and  pleadings,  aifldavits,  or 
other  papers  constituting  the  record  in  originals,  proceedings  upon  which  the 
case  18  heard  in  this  Court,  required  by  these  rules  to  be  printed,  shall  be 
allowed  as  costs,  and  taxed  in  bill  of  costs  in  the  usual  mode* 

RULE  12.    Transcript — error  in,  how  shovm  and  corrected. 

For  the  purpose  of  correcting  any  error  or  defect  in  the  transcript  from  the 
Court  below,  either  party  may  suggest  the  same  in  writing,  and  upon  good 
cause  shown,  obtain  an  order  that  the  proper  Clerk  certify  to  this  Court  the 
whole  or  part  of  the  record,  as  may  be  required.  If  the  attorney  or  counsel 
of  the  adverse  party  be  absent,  or  the  fact  of  the  alleged  error  or  defect  be  dis- 
pnted,  the  suggestion  must  be  accompanied  by  an  affidavit  showing  the  exist; 
enoe  of  the  error  or  defect  alleged. 

1.  Where  the  record  contains  a  stipulation  that  there  is  no  error  therein  to  the  pr^odiee 
of  the  appellants,  provided  the  title  to  the  whole  of  a  tract  of  land  did  not  pass  by  a  certain 
dead  in  oontroTersy,  and  the  esse  is  aivned  by  appeUsnt's  coonsel  on  that  theory  in  his 
opening  briet  and  the  Court  holds  that  the  title  to  the  whole  tract  did  not  pass,  it  will  not 
notice  other  alleged  errors  on  petition  for  rehearing.    H^n  y.  Courtii,  81  Cat.  8M. 

3.  On  motion  to  dismiss  an  appeal  on  the  ground  that  an  undertaking  <m  appeal  is  not 
shown  by  the  transcript  to  hare  been  filed,  the  appellant  may  suggest  a  diminution  of  the 
reoordt  and  obtain  an  order  directing  the  Clerk  of  the  Court  below  to  certify  a  copy  of  the 
undertaking  to  the  Appellate  Court     Wakeman  v.  Colenum,  28  CaL  S8. 

8.    See  ante  8  846,  note  Ko.  40. 

BULE  13.    Thmscript;  objections  to  must  be  fled  before  argument. 

Exceptions  to  the  transcript,  statement,  bond  or  undertaking  on  appeal,  the 
notice  of  appeal,  or  to  its  service,  or  proof  of  service,  or  any  technical  objection 
to  the  record,  affecting  the  right  of  the  appellant  to  be  heard  on  the  points  of 
error  assigned,  must  be  taken  at  the  first  term  after  the  transcript  is  filed,  and 
must  be  noted  in  writing  and  filed  at  least  one  day  before  the  argument,  or  they 
will  not  be  regarded.  In  such  case  the  objection  must  be  presented  to  the 
Court  before  the  argument  on  the  merits. 
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1.    Appeal  dlamimed  under  peculiar  state  of  flusts.    BeeLnndiAdm'rr.  Jhum,  Jml  T.,inii 
9.    The  objection  that  the  tranecript  does  not  contain  aU  that  ia  required  hy  the  SMft 
section  of  the  Practice  Act  must  be  made  before  the  argument,  ao  that  appellant  maj  haie 
an  opportunity  of  supplying  the  missing  papers.    Solomon  v.  Mettey  Oct.  T..  1M7. 

RULE  14  Death  or  disability  of  a  party  pending  an  appeal;  rqpreseMim 
may  be  substUided. 

Upon  the  death  or  disability  of  a  patty  pending  an  appeal,  his  repteemt^ 
tive  ahall  be  substituted  in  the  suit,  by  suggestion  in  writing,  to  the  Court,  os 
the  part  of  such  representative,  or  of  any  party  on  the  record.  Upon  theeotry 
of  such  suggestion  an  order  of  substitution  shall  be  made,  and  the  cause  shsl! 
proceed  as  in  other  cases. 

1.  Tite  deatlfc  of  an  appellAitt  after  argument  of  his  case  on  m>peal  does  not 
constitute  any  ground  for  deLaying  a  decision  or  departing  fk^m  the  ordinary  course  of  no- 
oedure,  except  as  to  the  entry  of  Judgment  which  may  be  rendered.  The  entry  should  be 
a  day  anterior  to  the  appeUant's  death.    Bkuk  ▼.  ShmOt  30  OaL  68. 

3.  The  rule  is  different  if  the  death  occurs  preyioos  to  the  si^ument;  in  that  ereot  tar- 
ther  proceedings  can  only  be  had  upon  leave  given  after  suggestion  of  the  death  ii 
made.    Id.  * 

3.  Where,  after  the  death  of  the  appellant,  the  Appellate  Ckmrt  not  being  awan  of  the 
death,  rendered  a  Judgment  of  affirmance,  upon  subsequent  suggestion  of  the  isot  the  Judg- 
ment wUl  be  vacated  and  a  Judgment  of  amrmance  rendered  as  of  a  day  previous  to  the 
death.  woMcpro  teiic.    /d    SwaiMg  cand  Loan  Society  v.  CMbb,  21  OaL  608. 

RULE  16.    (kdendar  qf  Supreme  Oonrt ;  what  causes  (t  shaU  cofdaSn. 

The  calendar  of  each  term  shall  consist  only  of  those  canses  in  which  the 
transcript  shall  have  been  filed  and  served  on  the  attorneys  of  the  advene 
party,  five  days  before  the  commencement  of  the  term,  unless  by  written  con- 
sent of  the  parties ;  provided,  that  all  cases  in  which  the  appeal  is  perfected 
and  the  statement  settled,  as  provided  in  Rule  n,  and  the  transcript  is  not 
filed  and  served  five  days  before  the  first  day  of  the  term,  may  be  placed  oo 
the  calendar,  on  motion  of  the  respondent,  upon  the  filing  of  the  transcript 

RULE  16.  Calendar f  causes  from  distrids  pktced  togsthar;  San  Firmdieo 
and  Sacramenio  causes,  vohere  placed. 

Causes  from  the  same  Judicial  District  shall  be  placed  together,  and  all 
the  causes  shall  be  set  on  the  calendar  in  the  order  of  the  several  districts, 
commencing  with  the  first,  except  that  the  calendar  shall  end  with  the  Sacrir 
mento  causes,  preceded  by  those  of  San  Francisco;  and  except,  also,  that 
causes  in  which  the  people  of  the  State  are  a  party,  shall  be  placed  at  the 
head  of  the  calendar. 

RULE  17.  Points  and  aiuihorUies  to  be  JunUshed  by  appeOani  and  rttpon- 
deni  to  each  other  one  day  before  argument^  fwmberjo  be  furnished  CUrkt  and  for 
whom. 

In  civil  cases,  at  least  one  day  before  the  argument,  both  the  appellant  and 
respondent  shall  fiirnish  to  each  other  a  printed  copy  of  his  points  and  autiioii- 
ties;  and  at  or  before  the  commencement  of  the  argument  shall  deposit  with 
the  Clerk  one  printed  copy  for  each  of  the  Justices  of  this  Court,  one  to  be 
filed  with  the  record  of  the  ca8e,  one  for  the  Reporter,  and  one  for  the  State 
Library. 

1.  Appellaiit**  points.— Points  upon  which  the  appeHaat  relies  to  r«vens  the  Jndf' 
ment  should  be  made  in  his  opening  brieL    Hihn  v.  Cfurtu,  31  GsL  906. 

3.  Fafliue  to  flle  biiofh*— Where  a  cause  is  submitted  on  brlafli  to  be  filed  in  a  spedl* 
fled  time,  and  no  brieft  are  iUed  within  the  time,  and  the  transcript  contains  no  ssslgnttwnt 
of  error,  the  Judgment  will  be  affirmed.  HiekenbolKam  v.  JfoitrM^  38  OiL  489 :  Jnto  ▼• 
Boack  <t  oj.  9S  CaL  37  ;  JUtmondton  v.  Alamoia  Co„  M  OaL  848. 
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8.  When  an  ftppeal  la  taken  on  the  Judgment  roU  alone,  and  no  itatement  ia  made,  a  aped- 
lloatkm  of  groonaa  of  enor  la  not  required  to  be  Inaerted  in  the  tranaorlpt  Bat  when  the 
Court  cornea  to  examine  the  caae.  and  no  brief  or  etatement  of  polnta  and  anthori^  haa 
been  fbrnlahed  by  the  appellant,  aa  required  by  Bole  XTH,  the  judgment  irill  be  aflumed 
without  examination.    ByUon  t.  Aeed,  et  cUf.,  aS  CaL  488. 

RULE  18.    Brirfa  must  be  printed ^    number  (^  copies ,  and  for   vohom 
furnished. 

In  all  ciyil  cases,  when  brieis  or  arguments  are  filed,  the  same  shall  be 
printed,  and  one  copy  shall  be  filed  in  the  case,  and  seven  copies  for  the  use  of 
the  Conrt,  Reporter,  and  State  Library,  shall  at  the  same  time  be  deposited 
with  the  Clerk,  and  a  copy  shall  be  served  on  the  attorney  of  the  adverse  party. 

RULE  19.    Cf  otJier  printed  documents  ;  requisites  qfj  etc 

In  all  cases  where  a  paper  or  document  is  required  by  these  rules  to  be 
printed,  it  shall  be  printed  upon  similar  paper,  and  in  the  same  style  and  form 
(except  the  numbering  of  the  folios  in  the  margin)  as  is  prescribed  for  the 
printing  of  transcripts. 

RULE  20.  Ttoo  counsel  only  to  be  heard  on  each  Aide;  c^ppeUant^s  oounsd 
en^Ued  to  open  and  doae  the  argument^  each  aOowed  one  hour. 

No  more  than  two  counsel  on  a  side  will  be  heard  upon  the  argument,  except 
In  peculiar  and  important  cases;  but  each  defendant  who  has  appeared  sepa- 
rately in  the  Court  below,  may  be  heard  through  his  own  counsel.  The  counsel 
for  the  appellant  shall  be  entitled  to  open  and  close  the  argument  Each 
counsel  will  be  allowed  one  hour. 

RULE  21.    Opinions  cf  Supreme  Oourt  to  be  recorded. 

All  opinions  delivered  by  the  Court,  after  having  been  finally  corrected, 
shall  be  recorded  by  the  Clerk. 

RULE  22.  MoUon  for  reAearin^,  made  ypon  printed  pe^ionj  to  beflled 
isiOdn  fyteen  days  qftsr  rendHJ^on  qf  judgment^  excquHons  to  the  above;  stay  cf 
proceedmgst  etc. 

All  motfons  for  a  rehearing  shall  be  upon  petition,  which  shall  be  printed 

and  filed  within  fifteen  days  after  the  judgment  is  rendered,  or  order  made, 

except  in  cases  from  the  First.  Eighth  and  Nhith  Judicial  Districts,  in  which  the 

petition  shall  be  presented  within  twenty-five  days  after  the  judgment  or  order. 

No  argument  will  be  heard  upon  petition.    The  petition  shall  operate  as  a 

stay  of  proceeding  until  the  decision  of  the  motion,  or  until  fiirther  order  of 

the  Court;  and  no  petition  for  rehearing  shall  be  filed  by  the  Clerk  after  the 

eqn>iTAtion  of  the  time  prescrilxfd  by  this  rule,  or  such  farther  time  as  shall 

have  been  allowed  by  this  Court,  or  three  of  the  Justices  thereof. 

1.  B«]i«Ariiiff.— TUa  Court  may,  after  its  Judgment  haa  been  pnmonnoed,  dtreot  a  re- 
hearing at  any  time  before  the  remiUOur  haa  been  aent  to  and  filed  in  the  Clerk's  oflioe  of 
the  Court  below;  after  that  haa  been  done*  the  Jurladiction  of  this  Court  to  order  a  rehear- 
ing oeaaea— but  Held,  that  after  an  order  had  been  made  granting  the  rehearing,  and  the  re- 
mUHhtr  waa  filed  with  the  Court  below,  the  jurladiction  to  reoonaider  the  oanaa  waa  not 
taken  away.  Oregon  dt  Lent  t.  BockU^  1  CaL  193. 
•9.    Onarehearlng,  a  party  wHl  not  be  permitted  to  ralae  any  point  which  waa  not  urged 

on  the  firat  argument.    Id, 

8.  Hereafter,  the  rule  la  eatabliahed  that  rehearlnga  wiU  not  be  granted  with  the  aame 
indulgence  aa  formerly.    Andrew  v.  Mok,  HiU  Co,,  7  Cal.  380. 

4.  A  reftiaal  to  give  an  inatmction  cannot  be  urged  as  error  for  the  first  time  on  a  peti- 
tion for  reheaxtDg  in  the  Supreme  Court    Fayne  dt  Dewey  v.  TrtadwtU,  16  Cal.  320. 

6.  The  employment  of  new  oounael,  after  decialon  rendered,  ia  no  ground  for  an  exten- 
aion  of  the  time  preacribed  by  the  rulea  of  the  Court  for  filing  a  petition  for  a  rehearing. 
FerrU  T.  Comer,  10  CaL  089. 

6.    ▲  eauae  cannot  be  reheard  in  the  Supreme  Court  on  application  of  counael,  except 
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upon  petltton  filed,  and  the  party  •mdying  for  the  raheuing  Bhoiild  indiide  In  hla 
all  the  groimda  upon  which  the  ruieurlng  ia  claimed,  and  those  not  inclnded  an 
waived.     WiUon  v.  Broder,  24  GaL  190. 

7.  An  equal  diviflion  of  the  Juatloes  of  the  Sapreme  Gonrt  npon  Che  qneation  of  grantlBg 
a  rehearing  ia  a  denial  of  tiie  rehearing  asked  for.    Ayret  ▼.  Sfluley*  32  GaL  633. 

&  Where  a  cause  in  the  Supreme  Gonrt  ia  submitted  on  briefs,  the  order  of  sabmisaiao 
providing  that  a  copy  of  the  briefs  be  served  on  the  opposite  party,  he  to  have  a  ootain  tlnw 
thereafter  to  answer,  and  no  copy  is  served,  and  tne  Gonrt  decides  the  case  agaioat  him 
without  any  brief  on  his  part,  a  rehearing  will  be  granted  on  his  ^tpUcatton  wtthont 
refisrence  to  the  merits  of  the  case.    Fatternn  v.  Ely,  18  Gal.  38. 

9.    Modiflcatloit  of  Jndipment  on  petition  for  nhMuetng^^lt  is  not  the 

practice  of  the  Supreme  Court  to  make  a  material  modification  of  the  judgment  x«Ddsnd  by 
that  Gonrt  on  a  petition  for  rehearing,  but  if  made  at  all  it  is  to  be  done  after  a  hmtiag  is 
gnmted.    ArgenU  v.  City  of  San  FranciKO,  30  GaL  4S8. 

RULE  23.    RemiUiiur  ;  when  may  issue. 

No  remittitur  shall  issue  until  after  the  expiration  of  the  time  allowed  bj 

the  last  rule  to  file  a  petition  for  rehearing,  unless  otherwise  ordered  by  the 

Court. 

1.  stay  of  remittitur.— The  presiding  Judge  of  Uie  highest  Gourt  in  a  State  has  no 
power  to  grant  a  stay  of  proceedings  on.  a  Judgment  rendered  in  that  Gonrt  until  an  Kpp&- 
cation  can  be  made  to  some  Justice  of  the  Supreme  Gourt  of  the  United  States  to  issue  a 
citation  on  a  writ  of  error.  Oreely  ▼.  Totonsend  et  al.,  35  GaL  614.  See  ante,  I  M5,  note 
number  143. 

RULE  24.  Time  for  notice  of  motion,  five  days,  may  be  AoiiMBi; 
exceptions  as  to  certain  locaiiJties, 

In  all  cases  where  notice  of  a  motion  is  necessary,  nnless  for  good  cause 
shown  the  time  is  shortened  by  an  order  of  one  of  the  Justices  of  this  Court, 
the  notice  shall  be  five  days,  if  the  attorney  upon  whom  servloe  is  to  be  made 
resides  north  of  an  east  and  west  line  drawn  one  hundred  and  twenty-five 
miles  south  of  Sacramento,  and  south  of  a  similar  line  drawn  at  the  same  dis- 
tance north  of  Sacramento,  and  ten  days  if  such  attorney  resides  without  Btid 
limits. 

RULE  26.    Proceedings  on  reversal  qf  jvdgm/snJL 

Where  a  judgment  is  reversed  or  modified,  a  certified  copy  of  tiie 
opinion  in  the  caae  shall  be  transmitted,  with  the  remittitur,  to  the  Court 
below. 

RULE  26.    2fo  papers  to  he  withdravm  vjUhovi  order. 

No  paper  shall  be  taken  from  the  Court-room  or  Clerk's  oflSce,  except 
by  order  of  the  Court,  or  of  one  of  the  Justices.  No  order  will  be  made 
for  leave  to  withdraw  a  transcript  for  examination,  except  upon  written  con- 
sent to  be  filed  with  the  Clerk. 

RULE  27.    Writs  of  error  and  certiorari^  when  and  how  may  be  isstiad. 

No  writ  of  error  or  certiorari  shall  be  issued,  except  upon  order  of  one  of 
the  Justices,  upon  petition,  showing  a  proper  case  for  issuing  the  same. 

RULE  28.     Writ  of  error,  undertaking  <m;  ncMce  of,  etc 

When  a  writ  of  error  is  issued,  upon  filing  the  same,  and  a  suflBcient  bond  or 
undertaking,  with  the  Clerk  of  the  Court  below,  and  upon  giving  notiee 
thereof  to  the  opposite  party  or  his  attorney,  and  to  the  sheriff,  it  shall  operate 
as  a  supersedeas.  The  bond,  or  undertaking,  shall  be  substantially  the  same 
as  required  in  cases  on  appeal. 

RULE  29.     WrU  of  error  returnable  in  thirty  days. 
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The  writ  of  error  shall  be  retornable  inthin  thirty  days,  onlesB  otherwise 
specially  direoted. 

RULE  30.    ''Practicey"  as  to  writ  qf  error. 

The  mles  and  practice  of  this  Coart  respecting  appeals  shall  apply,  so  far  as 
the  same  may  be  applicable,  to  proceeding  on  a  writ  of  error. 

BIJLiE  31.     WrU  qf  fsrror  not  aUowedafier  one  year  firom  retfuiUi^ 

The  writ  shall  not  be  allowed  after  the  lapse  of  one  .year  irom  the  date  of 
$he  jadgmeot,  order,  or  decree,  which  is  sought  to  be. reviewed,  except  under 
speeial  circumstances. 

BtJLE  32.     When  causes  are  plaoed  on  the  oaiendar;  parties  liable  for  easts. 

When  causes  are  placed  upon  the  calendar,  parties  shall  be  primarily  liable 
for  costs  as  follows:  1st,  If  by  the  appellant,  he  shall  first  be  liable;  2d,  If  by 
the  respondent,  or  by  connsel,  then  both  parties.  In  no  civil  case  shall  the 
Clerk  be  required  to  remit  the  final  papers  until  the  costs  are  paid. 

RULE  33.    Cause  may  be  brought  to  hearing;  effect  qf  non-<qfpearance. 

All  causes  regularly  on  the  calendar  may  be  brought  to  a  hear- 
bg  by  either  party,  when  called  in  their  order,  upon  the  day  for  which  said 
causes  have  been  previously  set,  or  as  soon  thereafter  as  .they  may  be  reached 
in  the  regular  call,  without  further  notice  than  is  contained  In  the  apportion- 
ment of  the  calendar  made  by  the  Clerk  or  Court;  and  on  such  call  of  the 
calendar,  if  no  counsel  appears  for  the  appellant,  and  no  brief  or  statement  of 
points  and  authorities  on  behalf  of  appellant  is  on- file,  the  appeal  will  be  dis- 
missed, or  judgment  affirmed,  in  the  discretion  of  the  Court,  on  motion  of 
ra^endeat. 

RULE  34.  Mandamus;  application  far  peremptory  writ  qfftDhmand  how 
made;  token  respondent  shall  serve  and  file  answer. 

All  applications  to  this  Court  for  peremptory  writs  of  mandate  will  be  noticed 
for  the  first  day  of  the  term.  The  notice  shall  require  the  respondent  to  serve 
tnd  file  his  answer  within  the  time  hereinafter  specified,  and  notify  him  that 
if  he  fails  to  answer  within  the  time  prescribed,  the  application  will  be 
heard  on  the  moving  papers  on  the  flifst  day  of  the  next  term.  Where  the  re- 
spondent resides  in  the  Second,  Thl^d^  Fourth,  Fifth,  Sixth,  Seventh,  Tenth, 
Eleventh,  Twelfth,  Fourteenth  or  Fifteenth  Jadioial  District,  a  notice  of  the  ap- 
plication, together  with  a  copy  of  the  affidavit  and  other  papers  upon  which 
the  application  will  be  based,  shall  be  served  on  the  respondent  at  leiwt  fifteen 
days  before  the  said  first  day  of  the  term ;  and  where,  the  respondent  resides  in 
any  other  Judicial  District,  twenty  days  before  said  day.  .  As  soon  as  practica- 
ble after  such  service  the  said  notice,  affidavit  and  other  papers,  together  with 
the  evidence  of  service,  shall  be  l^ed  by  the  applicant  w;ith  the  Clerk  of  this 
Court  Within  fifteen  days  after  service  of  said  affidavit  and  notice,  in  all  cases 
wherein  a  notice  of  fifteen  days  is  required,  and  within  twenty  days  in  all  other 
cases,  the  respondent  shall  file  his  answer  and  serve  a  copy  thereof  on  the  ap- 
plh^t  or  his.fkttomey. 

RULE  35.  Mandamus;  aUemative  writ  qf,  appticqtionfor ;  service  andfUng 
qf  answer. 

When  the  applici^tion  is  for  an^  i^lteniativei  writ,  tjhej^fidavif  upon  ifbioh  the 
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application  ii  made  shall  be  filed  with  the  Clerk  of  the  Ckmrt  before  the  ii 
of  the  writ,  and  a  copy  of  the  same  shall  be  served  with  the  writ.  Tb«  writ 
shall  command  the  party  to  do  the  act  reqoired  to  be  performed,  or  show  cause 
why  he  has  not  done  so  by  filing  his  answer  thereto  within  the  time  to  be  speci- 
fied in  said  writ,  as  hereinafter  provided,  and  shall  notify  the  respondent  ttat 
on  fedlnre  so  to  do,  the  application  for  the  peremptory  writ  will  be  lieard  on 
the  papers  of  the  moving  party  on  the  first  day  of  the  next  sacceeding  term,  or 
npon  such  day  in  term  as  may  be  appointed  by  the  Court,  when  a  apednl  rs. 
torn  day  has  been  inserted  by  order  of  Coart.  If  the  respondent  resides  in  any 
one  of  the  Judicial  Districts  mentioned  by  their  respective  numbers  in  Rule  M^ 
the  retam  day  specified  in  tlie  writ  shall  be  fifteen  days  after  service  of  a  copy 
of  the  writ  and  affidavit  aforesaid ;  if  a  resident  of  any  other  Jndicial  District, 
twenty  days ;  or  if  the  Court,  by  order,  appoint  a  special  return  day.  then  the 
day  so  appointed.  Within  the  time  so  designated  for  the  return  of  said 
writ,  the  respondent  shall  either  do  the  act  required  to  be  performed,  or  file 
with  the  Clerk  of  this  Court  his  answer  to  the  writ  and  affidavit,  and  serve  a 
copy  thereof  on  the  applicant  for  said  writ 

RULE  36.    Ma/ndamuB  ;  proceedinga  rdaUng  io  ;  preKmtnory  moHong  heard 
first  day  qf  (he  term. 

In  proceedings  relating  to  writs  of  mandate,  preliminary  motions  neces- 
sary to  be  disposed  of  before  the  cause  is  placed  npon  the  calendar  for  final 
argument  will  be  heard  on  the  first  day  of  the  tenn. 

RULE  37.    M€mdamu8,'  issues qf/aet,  io  he  Uisdby  District  Oowrt,  cr  rgfs 
argumeni  tohsn  to  be  heard. 

If  in  such  proceedings  an  answer  be  filed  which  raises  an  issue  of  &ct 
tial  to  the  determination  of  the  application,  the  question  of  fact  will  be  directed 
to  be  tried  by  a  Jury  before  some  District  Court  to  be  designated  in  the  order, 
or  where  the  parties  so  agree,  by  a  referee ;  and  the  argument  will  be  post- 
poned till  the  verdict  or  finding  upon  such  inue  of  fiust  shall  be  duly  certilled 
to  this  Court 

RULE  38.    Argument  in  mandamus  cases. 

The  final  argument  in  proceedings  for  writs  of  mandate,  wlietlMr 
upon  questions  of  law  arising  on  the  papers  in  the  case,  or  upon  the  Ihcts  as 
found  by  a  jury  or  referee,  will  be  heard  on  Monday  of  the  second  week  of  the 
term.  A  calendar  of  such  oases  will  be  made  out  for  that  day,  upon  which  the 
Clerk  will  place  all  applications  for  mandates  ready  for  final  hearing.  All 
applications  for  writs  of  mandate  not  ready  for  hearing  on  said  day,  (unless 
for  special  reasons  otherwise  directed)  will  be  continued  to  the  next  soooeed- 
ing  term  of  the  Court 

RULE  39.    Mandamus,'  revievoing  proceedings  in  oasesif;  permf^jr^forU; 
vihenioissue. 

Hereafter  the  mode  of  reviewing  the  decisions  of  this  Court  In  proceedings 
for  writs  of  mandate  will  be  by  petition  for  rehearing,  filed  within  the  sane 
time  and  in  the  same  manner  as  in  cases  determined  in  tills  Court  on  appeal, 
and  not  by  motion  for  new  trial.  But  when  a  peremptory  writ  is  awarded,  it 
shall  issue  immediately,  unless  stayed  by  special  order  of  the  Court 

RULE  40.    Mandoanas  qffldavits  and  ansvoer  io  he  printed* 
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The  affldavitB  upon  whioh  the  application  for  the  writ  is  made,  and  the 
answer  of  the  respondent,  shall  be  printed  in  the  same  manner  as  transcripts  on 
appeal  are  required  to  be  printed. 

RULE  41.  Mandamus;  proqf  qf  aenAce  cf  papers;  appiUoation  for ;  token 
heard. 

The  proof  of  service  of  notice  and  aflldayits,  or  writ  and  affidavits  shall  be  the 
same  as  the  proof  of  service  of  sammons  in  oivU  cases.  After  the  retom  day  has 
passed,  upon  filing  due  proof  of  service  of  notice  and  affidavits  in  an  application 
lor  a  peremptory  mandate,  or  of  the  affidavits  and  alternative  writ,  when  the 
alternative  writ  has  been  issued  as  provided  by  tiiese  rules,  and  that  no  answer 
has  been  served  and  filed  as  herein  provided,  upon  the  application  of  the 
moving:  party  the  Clerk  shall  place  the  cause  upon  the  calendar  for  hearing  on 
the  first  day  of  the  term,  or  such  other  day  as  may  be  specially  appointed  by 
the  Coart,  upon  the  papers  of  the  applicant,  and  the  application  shall  be 
heard  apon  such  papers  unless  the  Court,  upon  motion  on  notice  and  affi- 
davits, shall  relieve  the  respondent  firom  his  de&ult  and  permit  an  answer 
to  be  filed  on  the  ground  of  mistake,  accident,  surprise  or  other  excusable 
neglect. 

Ordered,  that  the  foregoing  be  and  the  same  are  hereby  adopted  as  roles  of 
this  Court 


RULES 

OF  HiLE  POtJRTS,  TWELFTH  ANb  FIFTEfiNTft  DISTRICT 

COURTS. 


SOLI  L    LMr  «il«Bdir^irtMn  ntide  tip  ;  irh^ii  otflM;  ^hib  to  anvMr  npdli 

of  demnrxert  to  0rak  oc  second  week  of  term. 
1    Tenn  trial  csletidar— what  to  contain. 
Sh.  Bqnity  wiHiTMlar-^hen  made  np^what  fco  eontirfiL 

4.^  Uotiona— when  to  be  noticed  ;  what  papers  to  be  senred  ;  notice  what  to  neeiiy. 
0.    Moving  part]r,  when  entitled  to  dedalon  :  papeft  ito  be  Indorsed  Imd  fiad  b^ 

oounael ;  Clerk  to  specUy  name  of  such  counael  In  order  entered ;  afldaTfiti 

nsed  on  motion  to  be  filed  before  hearing. 
•.    Minnrtr.  of  mOtng  motiana.  .  . 

7.  Opening  of  Court ;  motion  days  ;  motion  calendars— order  of  bnsineM  <W  bi»> 

tion  day ;  memorandum  of  motion  to  be  banded  to  Clerk;  cmBttr  v 
parte  motions  ;  calendar  contested  mottons. 

8.  Cslling  of  term  trial  calendar— when  called ;  manner  of  aj^Hcatton  to  oonset 

calendar  or  postpone  cause ;  when  jury  may  be  waived  :  issues  of  bet  is 
equi^,  how  tried ;  causes  not  answered  to  as  ready  to  be  oontinned  tat  ttt 
term,  or  dismissed. 

9.  Time  assigned  to  trial  of  Jury  causes ;  day's  ralwidar :  jury  oauaes,  whim  tried ; 

how  many  causes  set  In  a  day ;  when  cause  called  for  trial  msy  be  dis- 
missed or  psssed  for  the  term,  or  dismissed. 

10.  Bqulty  calendar— when  taken  up ;  causes,  when  may  be  dismissed ;  vImb 

passed  or  dismissed. 

11.  Agreonents  between  parttes  or  their  attorneys— when  regarded. 

12.  Ovder  of  examination  of  witnesses  and  summing  up  on  trial  of  iaauea  of  UbL 
18.    When  counsel  not  to  argue  or  sum  up  to  the  Jury. 

14.    It  shall  not  be  necessary  to  caU  the  platntiir  before  xeostriiig  the  Tsrdlot  of  Ihi 

Jury. 
18.    Applioatlun  to  amend  pleadings— what  to  senre ;  Terifloatton. 
10.    Pleadings    to  be  paged,  lines  to  be  numbered ;  Intoriineatlons. 

17.  Indorsement  on  complaint 

18.  Motion  to  strike  out  part  of  pleadings— notloe,  what  to  speolf^. 

19.  Motion  to  strike  out,  when  to  be  noticed. 

90l  Amendment  of  pleadings,  when  demurrer  sustsined— time  to  amend  sad  mm 
amendment :  time  to  demur  or  anawer  to  amended  pleading  ;  tetms  aay 
imposed  for  leave  to  file  ;  aflidavit  of  merits  by  dsmnzriag  portyf  when  to 
be  iUed  and  served ;  on  terms. 

91.  Beferee. 

92.  Settlement  of  statement  on  motion  Ibr  new  trial. 

98.    Order  to  stay  prooeedings— what  to  serve  to  make  it  elbcttve  ;  shaUbe  AM ; 

when  order  may  be  disregarded. 
94.    Action  to  foreoloee  a  mortgage— reference  when  defendant  fidls  to  answer. 
9ft.    Judgment  fbr  sale  of  mortgajged  premises  in  action  of  IbreokMure— JudgBMoU 

what  to  contain. 

96.  Actton  for  divorce— tdien  referenoe  masr  be  ordered. 

97.  Testimony  in  divorce  cases— by  whom  it  may  be  examined. 

98.  Statement  for  new  trlsl— how  made  up  and  served ;  how  ameadnMBli  mads  iv 

and  served ;  how  settled  upon  notice ;  engrossed  and  filed. 
98.    Order  enlarging  time  for  filing  statement— how  to  be  oonstmed. 

80.  Guardian  ad  iitesi.  qualiflcationa  ot 

81.  Guardian  of  Influit  defendant— guardian,  duties  o£ 

82.  Bond  of  guardian  ad  /iCesi— bonds,  how  given. 

88.    Deposits  of  money  in  Court— dlspositton  of  moneys. 

84.  Orders  upon  depositsries  of  Ciena— how  drawn. 

85.  P^ers  belonging  to  the  files  not  to  be  withdrawn. 

86.  Counsel  to  fturnuh  form  of  decree. 

87.  Production  of  records  in  Recorder's  ofllee. 

88.  Undertaking  on  attachment— amount  ol 
8^    llllBgaaorasra&dalBdavttofaaMt 
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BoxA^jX  QMloellatloit  gglnrtramwto  by  Ciaifc^-awH—  <rfOI<tk. 

41.  AffldftTit  of  merito—wliat  to  contain. 

41  Write  of  iltachment,  how  Moed—tlme  of  flllBg  to  b4  taidonad  on  aflMb^  snd 

nndertftkiuff. 

481.  Court  Commlaooner— wliat  orders  b6  may  grant 

44.  inatmetiona  to  jnrfat. 

if.  Intervention— when  to  be  verlfled  ;  when  aflidaTit  required. 

4t.  Crnnmlarton  aoid  isfcenogaAbrlea. 

RULE  1.  Laio  calendar— uh&n  mad$  up;  token  eatted ;  nih/en  to  OMyotr  upon 
cvemHing  qf  demurrers  in  first  or  second  io^  qf  term. 

The  Clerk  shall,  on  the  Friday  next  preoeding  the  comHieaeeinent  of  each 
teriD,  make  ap  a  calendar  to  be  known  as  the  **  Law  Calendar/*  on  which  shall 
be  placed  all  causes  In  which  demurrers,  motions  for  judgments  on  special 
▼erdicts,  and  motions  for  new  trial  are  pending,  and  shall  add  thereto  all  such 
oaases  which  shall  arise  during  the  ensuing  term,  which  calendar  will  be  called 
by  the  Court  oo  the  days  known  in  San  Francisco  as  '*  Steamer  Days/'  and  on  the 
first  Tuesday  of  each  term,  and  ft-om  day  to  day  thereafter  during  the  first  week 
of  each  term  until  disposed  of.  In  all  causes  in  which  demurrers  to  the  com- 
plaint shall  be  overruled  during  the  first  or  second  week  of  the  term,  the 
defendant  shall  be  allowed  five  days  after  the  entry  of  the  order  overruling  the 
demurrer  to  answer,  and  the  cause  shall  thereupon  be  placed  on  the  '*  Term 
Trial  Calendar''  fbr  that  term. 

RULE  tt.    Term  IrioZ  ealendar^what  to  contain. 

A  calendar,  to  be  called  the  '*  Term  Trial  Calendar,"  shall  be  made  up  by  the 
Clerk  on  the  last  Tuesday  precedingjthe  first  day  of  each  term.  It  shall  con- 
tain all  causes  in  which  issues  of  fact  shall  have  been  joined  on  or  before  that 
day ;  also,  all  such  as  may  be  ordered  thereon  by  the  Court. 

RULE  3.    SquUy  calendar— when  made  up  ;  what  to  contain. 

When  aU  caoMs  to  be  tried  by  a  jury  are  disposed  o^  and  the  jury  dis- 
cbwpged»  or  at  tuch  other  time  as  the  Court  may  direct,  the  Clerk  shall  make  up 
trom  the  Term  Trial  Calendar,  in  the  order  of  their  date  of  issue,  a  calendar  of 
e%Blty  oaaseB  and  •causes,  which  have  been  reserved  for  trial  by  the  Court 
witiioai  a  jory,  which  shall  be  known  aa  the  '*  Equity  Calendar.''  And  shall 
also  plaoe  thereon  all  equity  eauses  In  which  issues  of  &ot  shall  have  been 
joined  during  the  first  two  weeks  of  that  term.  No  more  than  ten  of  such 
canaCB  will  be  ddled  on  one  day.  Causes  not  reached  on  the  day  set  for  trial 
shaM  have  preference  on  the  next  day. 

RULE  4.  MoHons-^when  to  be  noticed;  whait  papers  to  be  served;  notfce, 
what  to  specify. 

Motioas  (Where  by  law  notice  is  required  to  be  given)  shall  be  noticed  for  a 
hewiog  ist  least  five  days  before  the  day  apecified  for  hearing  ;  and  a  copy  of  all 
papers  to  be  used  by  the  moving  party  (except  pleadings  or  othet  records 
of  the  Court),  shall  be  served  with  the  notice  of  motion.  The  notice  of  motion 
shall  specify  the  papers  to  be  used  by  the  moving  party,  and  the  grounds  of 
the  motion. 

RULE  6.  Moving  party,  when  entUhd  todtdsion;  papers  to  be  indorsed  and 
fiUdky  eounsel;  iierkto  speo^y  name  qf  suoh  coumeL  in  order  entered;  qfflda- 
vUs  used  on  nnotion  to  be  filed  brfore  hearing. 

Upon  reading  and  filing  the  notice  of  <aetlMi,  with  .proof,  •by  aOdavit  er 
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otherwise,  of  the  semce  of  the  same  and  of  the  papers  mentioned  therein,  if  do 
one  appears  to  oppose  the  motion,  the  moving  parly  shall  be  entitled  to  a  de- 
cision npon  the  order  asked  for  therein.  The  counsel  for  the  party  snoceeding 
npon  any  motion  shall  indorse  his  name  upon  the  papers  used  on  the  motion, 
and  file  the  same,  and  the  Clerk  shall  specify  the  name  of  such  counsel  in  Um 
order  or  rule  entered.  Upon  the  hearing,  the  aflldavits  to  be  used  by  eitber 
party  shall  be  indorsed  by  the  Clerk  and  filed  before  the  affldayits  shaU  be 
used. 

RULE  6.    Maimer  cf  making  motions. 

The  manner  of  making  motions  shall  be  as  follows ;  1.  The  moving  psriy 
shall  read  the  moving  papers,  or  state  the  contents  thereof.  2.  The  partf  op- 
posing shall  then  read  or  state  the  contents  of  his  opposing  papers ;  the  oomi- 
sel  for  the  moving  party  shall  then  make  his  argument,  to  be  followed  by  the 
counsel  of  the  opposing  party ;  and  the  counsel  for  the  moving  party  may,  in 
the  discretion  of  the  Court,  reply. 

RULE  7.  Opening  of  court ;  moHon  days ;  motion  calendars— order  nf  buti- 
wess  on  motion  day;  memorandum  <^  motion  to  be  handed  to  derk;  calendar  et 
parte  motions ;  calendar  contested  motions. 

The  Fourth,  Twelfth,  and  Fifteenth  District  Courts  will  open  on  Satordaji 
during  the  terms  thereof,  which  days  shall  be  known  as  motion  days  m  nid 
Courts. 

On  **  Motion  Day  "  the  order  of  business  shall  be  as  follows : 

1.  Ek  parte  moHouB. 

2.  Contested  motions. 

Hereafter,  attorneys  having  motions  on  motion  day  will  be  required  to  hind 
to  the  Clerk  a  memorandum,  containing  th#  title  of  the  cause  in  which  the  mo- 
tion will  be  made,  and  the  name  of  the  attorney  moving ;  also,  designating  ths 
motion  as  **  ex  parte  "or  "  contested,"  as  the  case  may  be.  The  Clerk  i^ 
make  up  two  calendars  from  the  memoranda  so  fturnished,  one  of  **  ex  parte " 
and  the  other  of  ''  contested  "  motions — the  several  causes  to  be  placed  on  tiM 
calendar  in  the  order  in  which  they  are  received  by  the  Cierk.  The  calendsr 
of  **  ex  parte/^  motions  will  be  called  first,  and  then  the  "  oontested  "  motioni ; 
and  no  motions  will  be  heard,  except  those  on  the  calendars,  until  all  the  oil- 
endar  motions  are  disposed  of  The  memoranda  may  be  handed  to  the  Clerk 
at  any  time  during  the  week,  and  up  to  the  opening  of  the  Court  on  motioa 
days. 

RULE  &  OaUing  of  term  tried  calendar— tehen  ceHed;  maemsr  if  appBMr 
tion  to  correct  caiendar  or  postpone  cause  ;  when  jury  may  he  wtlved ;  issussif 
fad  in  eqidty,  how  tried;  causes  not  answered  to  as  ready,  to  he  wMmedfori^ 
term,  or  dismissed. 

The  whole  Term  Trial  Calendar  will  be  called  in  the  Fourth,  Twelftti,  and 
Fifteenth  District  Courts  on  the  first  day  of  each  term,  when  must  be  made  sH 
motions  to  correct  the  calendar,  and  ali  motions  to  postpone  caoaes  to  a  day 
certain  on  account  of  witnesses  residing  beyond  the  reach  of  a  subpoena ;  which 
application  must  when  required  by  the  oppo^te  party,  be  made  upon  affldaviti 
setting  forth  the  materiality  of  the  evidence,  and  that  such  witnenes  are  will- 
ing or  have  agreed  to  attend  the  triaL 
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A  trial  by  jury  may  be  waived  and  a  canae  reeeired  for  trial  by  the  Court 
without  a  jury,  at  any  time  during^  the  term  before,  or  at  the  time  said  cause  is 
reached  in  its  order  upon  the  calendar. 

All  issues  of  fact  in  equity  causes  shall  be  tried  by  the  Court,  when  such 
causes  are  called  in  their  order  on  the  "  Equity  Calendar,"  unless  issues  shall 
have  been  settled  therein  previous  to  the  commencement  of  the  term.  Issues 
of  fact  shall  be  settled  by  the  Judge  or  Court,  or  by  the  Court  Commissioner, 
on  the  order  of  the  Court.  Any  cause  which  is  not  answered  to  as  ready  for 
trial  by  either  plaintiff  or  defendant,  will  be  passed  and  continued  for  the  teAn* 
or  dismissed  in  the  discretion  of  the  Court  for  want  of  prosecution. 

RULE  9.  Time  assigned  to  trUd  (jfjwry  causes ;  day^s  cdUndar;  jury  causes^ 
when  tried;  hono  many  causes  set  a  day  ;  when  caiuse  called  for  trial  may  he  dis- 
missed or  passed  for  tKe  termj  or  dismissed 

The  second,  third,  fourth,  fifth,  sixth,  seventh  and  eighth  weeks,  if  necessary, 
of  every  term,  shall  be  devoted  to  the  trial  of  causes  upon  the  '<  Term  Trial 
Calendar  "  to  be  tried  by  a  jury.  No  more  than  ten  causes  will  be  set  for  trial 
on  any  one  day.  Those  not  acted  on,  on  that  day  shall  be  entitled  to  a  prefer- 
ence on  the  next  day ;  but  no  more  than  ten  causes  shall  be  called  on  any  one 
day.  If,  when  any  causa  shall  be  regularly  called  for  trial,  the  plaintiff  shall 
fail  to  proceed  to  trial,  unless  for  sufficient  cause  shown  the  Court  should  other- 
wise order,  the  defendant  may  take  a  dismissal  of  the  action,  or  apply  for  such 
relief  as  he  may  be  entitled  to  in  his  answer.  If  no  counsel  shall  answer  for 
either  party  on  such  call,  the  cause  shall  be  deemed  passed  for  the  term,  or  dis- 
missed for  want  of  prosecution,  in  the  discretion  of  the  Court 

RULE  10.  Equity  calendar— iohm  taken  up;  causes,  when  may  he  dismissed; 
tohen  passed  or  dismissed. 

After  the  Term  Trial  Calendar  shall  have  been  called  through  and  disposed 
of,  the  "  Equity  Calendar  "  will  be  taken  up  for  trial.  When  any  cause  on  such 
calendar  shall  be  regularly  called  for  trial,  if  the  plaintiff  shall  fail  to  pro- 
ceed to  trial,  unless  for  sufficient  cause  shown  the  Court  shall  otherwise  order, 
the  counsel  for  the  defendant  may  take  a  dismissal  of  the  action,  or  apply  for 
such  relief  as  he  may  be  entitled  to  in  his  answer.  If  no  counsel  shall  answer 
for  either  party  on  such  call,  the  cause  shall  be  deemed  passed  for  the  term, 
or  dismissed  for  want  of  prosecution,  in  the  discretion  of  the  Court 

RULE  11.    Agreements  hetween  parties  or  their  attorneys— when  regarded. 

No  agreement  or  consent  between  the  parties  or  their  attorneys,  in  respect 
to  the  proceedings  in  a  cause,  will  be  regarded  by  the  Court,  unless  the  same 
shall  have  been  made  in  open  Court  and  entered  in  the  minutes,  or  unless  the 
evidence  thereof  shall  be  in  writing,  subscribed  by  the  party  against  whom  the 
same  may  be  alleged,  or  by  his  attorney. 

RULE  12.  Order  qf  examination  qf  witnesses  and  summing  vp  on  trial  qf 
issues  of  facL 

On  trial  of  issues  of  fact,  only  one  counsel  on  each  side  shall  examine  or 
cross-examine  a  witness,  and  only  one  counsel  on  each  side  shall  sum  up  the 
cause,  unless  the  Court  shall  otherwise  direct.  The  party  having  the  affirma- 
tive shall  be  entitled  to  begin,  and  shall,  before  introduoiog  his  testimony, 
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open  Mi  erne  hj  wMtag  genenilj  wlMt  be  ezpeeto  to  pnwe.  The  oAer  ptrtj 
niftj,  «illier  then  or  after  the  opening  fMrtf  rests  his  lesttnoaj.  siste  wfast  hs 
expects  to  prore.  After  the  testimonj  is  dosed*  tlie  party  hoUiiig  the  sSibs- 
tive  suij  sddreis  the  jury,  sad  sliall,  iif  desised  bj  tlie  opporite  party,  lesd  sad 
reler  to  his  authorities,  and  state  his  points;  the  party  holding  the  n^atife  of 
the  issue  may  then  som  np  his  essoi  and  tlie  party  holding  the  alHrBatN-e  may 
close. 

RULE  13.     When  etmnsd  net  to  mrgue  cr  sum  t9>  to  Vie  jury.- 

If  tlie  attorney  or  connsel  of  either  party  offers  himself  as  a  witness  on 
behalf  of  his  client,  and  gives  eridence  on  tlie  merits,  on  the  trial,  he  shall  not 
argne  the  case  or  sam  it  up  to  the  jury,  unless  by  consent  of  the  opposite  psity 
or  permission  of  tlie  Court. 

RULE  U.  It  shall  not  be  necessary  to  call  the  plafaitiff  before  receiriiq^  the 
rerdiet  of  the  jury. 

RULE  15.    iipplieatton  to  amendpfeadtfij^5~iola<lo  serve;  verffieatUm. 

In  esses  where  the  right  to  amend  any  pleading  is  not  of  coune,  the  party 
desiring  to  amend  shall  serve  with  the  notice  of  application  to  amend,  sn 
engrossed  copy  of  the  pleading,  with  the  amendment  incorporated  therdn,er 
a  copy  of  the  proposed  amendment,  referring  to  the  page  and  line  of  the  plead- 
ing where  It  is  desired  tbat  the  amendment  be  inserted;  and  if  the  pleadlags 
were  verified,  shall  verity  such  amended  pleading,  or  soeh  proposed 
ment,  before  the  application  shall  be  heard.  No  pleading  shall  be 
by  verifying  the  same,  when  the  original  was  not  verified. 

RULE  16.    Pleadings— to  he  pagedy  lines  to  he  nunibend^  MerHMoMane. 

All  pleadings  shall,  before  being  filed,  be  paged  and  the  lines  nambcrsd. 
All  docnments  and  pleadings,  intended  for  the  files  of  the  Court,  shall  be  ss 
paper  known  as  ''legal  cap,"  of  good  quidity,  and  wi^oat  interlinestionB, 
unless  noted  by  the  Clerk  at  the  tiae  of  flUng. 

RULE  17.    Indorsemeni  on  compkdnL 

The  plaintiff  shall  in  all  cases  indorse  on  hb  complaint,  below  the  title  ef 
the  action,  the  character  of  the  action;  tbat  is,  whether  it  be  for  the  foreclosue 
of  a  mortgage,  replevin,  to  quiet  title  to  real  property,  or  otherwise,  whatever 
the  character  may  be. 

RULE  18.    Motion  to  strike  out  pari  of  pleadings— notice,  tohat  to  spe^jf. 

The  party  moving  to  strike  out  any  part  of  a  pleading,  shall  In  the  notice  of 
motion  distinctly  specify  the  page  and  lines,  or  parte  of  Unssi  asked  to  hs 
stricken  out. 

RULE  19.    MoHon  to  strike  outy  token  to  he  noticed. 

Motions  to  strike  out  any  portion  of  a  pleading,  must  be  noticed  before 
answering  or  demurring  to  such  pleading.  The  pendency  of  a  motion  to  strike 
out  any  portion  of  a  pleading,  shall  not  enlarge  the  time  to  answer  or  demur 
without  an  order  of  the  Jndge  of  the  Court,  the  Court,  or  Court  Gommi8rioaff» 

RULE  20.  Amendment  qf  pleadings,  when  demurrer  sustained^time  to  amend 
and  serve  amendment ;  time  io  dtmur  or  ansvctr  to  amended  pleading  ;  terms  sMff 
he  imposed  for  leave  to  file  ;  cffidavU  qf  merits  hy  demurring  party,  tehen  tohefBed 
and  served  ;  on  terms. 


RULES  OP  DISTRICT  COURTS.  -    38 

When  a  demurrer  to  a  pleading^  is  sustained,  the  adverse  party  shall  have  tea 
(10)  days  from  service  of  notice  of  the  entry  of  the  order,  in  which  to  amend 
the  pleading  demurred  to,  and  to  file  and  serve  such  amended  pleading ;  and 
the  party  whose  demurrer  has  been  sustained,  shall  have  ten  (10)  days  tvom 
such  service,  in  which  to  answer  or  demur  to  such  amended  pleading.  But  the 
Court  in  granting  leave  to  file  such  amended  pleading,  may  impose  such  terms 
upon  the  party  desiring  to  amend  as  it  may  deem  proper.  When  a  demurrer  to 
the  complaint  has  been  overruled  for  want  of  an  appearance  of  the  party 
demurring,  or  where,  in  the  opinion  of  the  Court,  the  demurrer  was  frivolous, 
or  interposed  for  delay,  leave  will  not  be  given  to  the  party  to  answer  such 
complaint,  except  upon  condition  that  such  party  files  and  serves  an  affidavit 
of  merits,  within  five  days,  or  such  further  time  as  may  be  allowed  by  the 
Court  or  Judge  thereof,  after  notice  to  the  adverse  party  of  the  demurrer  being 
overruled,  and  payment  of  such  costs  as  may  have  been  imposed. 

RULE  21.    Refers. 

Upon  a  reference  to  try  all  the  issues,  both  of  fiict  and  of  law,  and  to  report 
a  judgment  thereon,  the  referee  shall  set  forth  in  his  report  the  facts  found,  and 
the  conclosions  of  law,  separately. 

RULE  22.    Settlement  of  statement  on  motion  for  new  trioL 

Statements  on  motion  for  new  trial  shall  be  settled  by  the  Judge  or  referee 
before  whom  the  cause  was  respectively  txied. 

RULE  23.  Order  to  stay  proceedings— -u^iat  to  serve  to  make  U  ^ecUve  /  shaU 
heJUedf  when  order  may  be  disregarded. 

An  order  to  stay  proceedings  in  an  action  shall  be  of  no  effect  until  a  copy 
thereof  is  served  upon  the  opposite  party,  or  his  attorney,  and  any  other  party 
or  officer  whose  proceedings  are  to  be  stayed  thereby.  The  original  order 
shall  be  filed  within  forty-eight  hours  after  the  same  was  made,  or  the  party  on 
whom  the  copy  was  served  may  disregard  the  same. 

RULE  24.  Action  to  foreclose  a  mortgage— reference  when  d^endani  faSls  to 
answer. 

If  in  an  action  to  foreclose  a  mortgage,  the  defendant  fails  to  answer  within 
the  time  allowed  for  that  purpose,  or  the  right  of  the  plaintiff  as  stated  in  the 
complaint  is  admitted  by  the  answer,  the  plaintiff  may  have  an  order  referring 
it  to  some  suitable  person  as  referee,  to  compute  the  amount  due  to  the  plain- 
tiff and  to  such  of  the  defendants  as  are  prior  or  subsequent  incumbrancers  of 
the  mortgaged  premises,  and  to  examine  and  report  whether  the  mortgaged 
premises  can  be  sold  in  parcels,  if  the  whole  amount  secured  by  the  mortgage 
has  not  become  due.  If  any  of  the  defendants  have  been  served  by  publica- 
tion, the  order  of  reference  shall  also  direct  the  referee  to  take  proof  of  the 
fiicts  and  circumstances  stated  in  the  complaint,  and  to  examine  the  plaintiff  or 
his  agent,  on  oath,  as  to  any  payments  which  have  been  made,  and  to  compute 
the  amount  due  on  mortgage,  preparatory  to  the  application  for  judgment  of 
foreclosure  and  sale. 

RULE  25.  Judgment  for  sate  of  mortgaged  premises  in  action  of  foreclosure-- 
judgment,  what  to  contain. 

In  every  judgment  for  the  sale  of  mortgaged  premises  in  an  action  for  fore- 
closure, the  description  and  particular  boundaries  of  the  property  to  be  sold 


34  APPENDIX. 

80  far  at  least  as  the  same  can  be  ascertained  from  the  mortgage,  shall  be  hi- 
serted ;  and,  unless  otherwise  specially  ordered  by  the  Court,  the  jndgmeat 
shall  direct  that  the  mortgage  premises,  or  so  much  ther(H)f  as  may  be  sofli- 
cient  to  satisfy  the  amount  due  to  the  plaintiff  for  principal,  interest,  and  coeto 
and  which  may  be  sold  separately  without  material  injury  to  the  parties  Inter- 
ested, be  sold  by  the  sheriff  of  the  county  where  situate,  and  that  the  plaintiff 
or  any  other  party  may  become  a  purchaser  on  such  sale ;  that  the  sheriff  exe- 
cutefa  deed  to  the  purchaser  ;  that  out  of  the  proceeds  of  the  sale  he  pay  to 
the  plaintiff,  or  his  attorney,  the  amount  due  him,  with  interest  and  costs,  or  so 
much  as  the  purchase  money  will  pay  of  the  same,  and  that  he  take  a  receipt  of 
the  plaintiff,  or  his  attorney,  for  the  amount  so  paid,  and  -file  the  same  with  hn 
report  of  sale  ;  and  that  the  purchaser  at  such  sale  be  let  into  the  possesrion 
of  the  premises  on  production  of  the  deed.  In  case  of  a  surplus  arising  from 
the  sale  of  mortgaged  premises  under  any  such  judgment,  the  sheriff  shall  de- 
posit the  same  with  the  Clerk  of  the  Court  within  fiye  days  after  such  soxplns 
shall  have  been  received,  unless  the  Court  otherwise  direct 

BULE  26.    Action  for  divorce — when  reference  may  he  ordered. 

When  an  action  is  brought  to  obtain  a  divorce  or  separation,  or  to  declare  a 
marriage  void,  if  the  defendant  fail  to  answer  the  complaint,  or  if  the  facts 
charged  are  not  denied  in  the  answer,  the  Court  may  order  a  reference  to  take 
proof  of  all  the  material  facts  charged  in  the  complaint. 

BULE  27.     Testimony  in  divorce  cases— by  whom  U  may  he  examined. 

No  oflScer  of  the  Court  with  whom  the  procnediogs  in  an  action  of  divoroe 
are  filed,  or  before  whom  the  testimony  is  taken,  nor  any  clerk  of  such  officer, 
either  before  or  after  the  termination  of  the  suit,  shall  permit  a  copy  of  any  of 
the  testimony,  or  of  the  substance  of  the  details  thereof,  to  be  taken  or  to  be 
inspected  or  read  by  any  other  person  than  a  party  or  the  attorney  or  counsel 
of  a  party  who  has  appeared  in  the  case,  without  a  special  order  of  the  Court. 

RULE  28.  SUUement  fornew  trial— how  m/ode  up  and  served;  how  omoid- 
menis  made  up  and  served  ;  how  settled  upon  notice  ;  engrossed  and  fUed. 

The  party  preparing  a  statement  for  a  new  trial,  shall  number  the  pages  and 
lines  of  the  same,  and  after  having  filed  the  same  with  the  Clerk,  and  had  such 
filing  entered  and  indorsed,  shall  serve  the  same  upon  the  opposite  attorney, 
on  the  same  day,  who  shall  prepare  his  amendments  thereto,  referring  to  the 
page  and  line  of  the  statement,  and  shall,  within  five  days  after  the  receipt  of  sudi 
statement,  file  his  amendments  with  the  Clerk  ;  and  after  having  had  such  flliag 
entered  and  indorsed,  shall,  on  the  same  day,  serve  the  said  amendments,  with 
the  statement,  upon  the  opposite  attorney,  who  shall,  within  five  days  tbereaf* 
tor,  unless  such  amendments  are  agpreed  to,  give  written  notice  of  settlement 
before  the  Judge  or  Referee,  or  the  amendments  shall  be  deemed  to  be  accepted. 
The  notice  shall  be  for  not  less  than  two,  nor  more  than  five  days.  After  set- 
tlement, the  statement  shall  be  immediately  engrossed  and  filed  by  the  moving 
party  within  ten  days. 

The  following  rule  is  in  force  in  the  Fourth  Judicial  District  only : 

i2uZe— Notice  of  motion  for  new  trial  acts,  as  stay  of  all  proceedings  or  pro- 
cess for  execution,  except  where  there  is  a  special  order  of  Court 
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RULE  29.    Order  enlarging  time  for  JUing  etcUemeni  —Jiovo  to  he  construed. 

When  an  order  shall  he  made  enlarging  the  time  to  file  a  statement  on  motion 
for  new  trial,  the  same  shall  be  construed  to  allow  the  filing  of  affidavits  on 
which  to  make  such  motion,  and  the  adverse  party  shall  have  the  same  number 
of  days  to  propose  amendments  as  was  allowed  by  such  order  to  file  snch 
statement 

RULE  30.    Guardian  ad  litem^  qualifications  of. 

No  person  shall  be  appointed  guardian  ad  litem,  either  upon  the  application 
of  the  infant,  or  otherwise,  unless  he  be  the  general  guardian  of  the  infant,  or 
an  attorney  or  other  officer  of  this  Court,  or  is  fully  competent  to  understand 
and  protect  the  rights  of  the  infant,  has  no  interest  adverse  to  that  of  the 
infant,  and  is  not  connected  in  business  with  the  attorney  or  counsel  of  the 
adverse  party;  nor  unless  he  be  of  sufficient  pecuniary  ability  to  answer  to  the 
infant  for  any  damage  which  may  be  sustained  for  his  negligence  or  misconduct 
in  the  defense  of  the  suit. 

RULE  31.    (hiardian  of  infant  defendant— guar^an,  duties  of. 

Every  attorney  or  officer  of  the  Court  shall  act  as  guardian  of  an  infant 
defendant,  whenever  appointed  for  that  purpose  by  an  order  of  the  Court.  He 
shall  examine  into  the  circumstances  of  the  case  so  far  as  to  enable  him  to 
make  the  proper  defense,  and  shall  be  entitled  to  such  compensation  as  the 
Court  may  deem  reasonable. 

RULE  32.    Bond  of  guardian  ad  lUem^honds,  hou)  given. 

No  guardian  ad  lUem  shall  receive  any  money,  or  property,  or  proceeds  of 
sale  of  real  estate,  until  he  has  given  security  by  bond  conditioned  for  the 
faithful  discharge  of  the  duties  of  his  trust,  in  double  the  amount  of  such  pro- 
perty or  money,  with  two  sureties,  who  shall  justify  as  in  other  cases.  Said 
bond  shall  be  approved  by  the  Judge  and  filed  with  the  Clerk. 

RULE  33.  Deposits  of  money  in  Court— disposition  of  moneys. 
All  moneys  brought  into  Court  shall  be  paid  to  the  Clerk  of  the  Court 
unless  the  Court  shall  otherwise  direct,  and  be  deposited  by  said  Clerk  in  his 
name  of  office  with  such  depository  as  may  be  designated  by  law.  The  amount 
so  received,  the  purpose  for  which  it  was  paid  into  Court,  together  with  the 
fact  of  the  deposit  as  herein  provided,  shall  be  noted  by  the  Clerk  in  register 
of  actions  in  the  particular  cause  in  which  it  is  received,  and  shall  at  all  times 
be  open  to  the  inspection  and  examination  of  every  attorney  of  the  Court,  or 
any  other  person  interested  in  such  moneys. 

RULE  34.  Orders  upon  depositaries  cf  derk—hou)  drcttjon. 
Orders  on  depositaries  for  the  payment  of  money  out  of  Court,  shall  be 
signed  by  the  Clerk  and  countersigned  by  the  Judge,  made  payable  to  the  per- 
son entitled  thereto,  or  his  attorney,  and  shall  specify  in  what  particular  suit, 
or  on  what  account  the  money  is  paid  out,  and  the  time  when  the  order 
authorizing  such  payment  was  made. 

RULE  35.    Papers  belonging  to  the  files  not  to  he  ujUhdravm, 
•    No  paper  or  record  belonging  to  the  files  of  the  Court,  shall  be  taken  from 
the  office  and  custody  of  the  Clerk,  except  upon  the  special  order  of  the  Judge, 
and  a  receipt  from  the  party  obtaining  it,  specifying  the  paper  on  record. 
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RULE  36.    (bunsd  to  furnish  form  of  decree. 

The  counsel  obtaining  any  order,  judgment,  or  decree,  may  be  requbel  by 
the  Clerk  to  fumbh  the  form  of  the  same. 

RULE  37.    Produdion  of  records  in  Recorder's  office. 

No  order  will  be  made  by  the  Court,  or  Judge  thereof,  for  the  producdoa 
from  the  Recorder's  office  of  this  city  and  county,  of  any  of  the  books  or 
records  there  deposited,  unless  some  special  ground  is  shown  to  the  satisfac- 
tion of  the  Court  for  the  making  of  such  order.  This  rule  not  to  apply  to 
books  or  records  containing  original  or  disputed  signatures  required  in 
evidence,  or  when  certified  copies  of  the  records  required  are  not  by  law  made 
legal  evidence. 

RULE  38.    Undertaking  on  aitachment — amount  of. 

The  undertaking  required,  before  issuing  a  writ  of  attachment,  in  any  action, 
shall  be  of  an  amount  equal  to  at  least  one-half  of  the  amount  claimed  by  the 
complaint,  and  it  may  be  increased  or  diminished  by  the  Court,  upon  proper 
notice  and  cause  shown. 

RULE  39.    Filing  an  order  and  qffidavU  of  arre^ 

The  Sheriff  shall  file  with  the  Clerk,  the  affidavit  and  order  on  which  any 
arrest  is  made,  within  ten  days  after  the  arrest 

RULE  40.    OanceUation  of  instruments  by  Clerk— duties  of  Clerk, 

In  all  cases  in  which  a  judgment  is  entered  upon  a  written  instrument,  the 
Clerk  shall,  at  ^he  time  of  entering  judgment,  note  over  his  official  signature, 
across  the  face  of  the  instrument,  the  fact  of  the  entry  ot  the  judgment  and  ito 
date,  with  the  name  of  the  Court,  and  return  the  instrument  to  the  party  h 
whose  favor  judgment  is  rendered. 

RULE  4L    Affidavit  of  merits — what  to  contain. 

An  affidavit  of  merits  shall  state  that  the  party  has  taWj  and  fairly  stated  the 

case  in  this  action  to [stating  his  counsel],  who  resides  at [stating 

the  place  of  residence  of  such  counsel],  and  after  such  statement  he  is  advised 
by  his  said  counsel,  and  verily  believes,  that  he  has  a  good  and  snbstaotiil 
cause  of  action,  or  defense,  on  the  merits;  and  no  postponement  or  eontinaanoe 
of  any  action  shall  be  had,  unless  the  party  applying  for  the  same,  his  agent 
or  attorney,  shall  present  to  the  Court  an  affidavit  of  merits,  unless  the  siiiie 
be  waived  by  the  opposing  party  or  his  attorney. 

RULE  42.  Writs  of  aJOachmjenl,  how  issued^time  of  fling  to  he  indorsei  m 
affidavit  and  undertaking. 

The  Clerk  shall  indorse  upon  every  affidavit  and  undertaking  filed  to  pro- 
cure a  writ  of  attachment,  pursuant  to  section  121  of  the  Practice  Act,  the  boor 
and  minute  of  the  day,  such  affidavit  and  undertaking  is  filed,  and  the  writ 
shall  be  issued  thereon  according  to  snch  indorsement 

RULE  43.    Court  Commissioner— what  orders  he  may  grant 
All  ex  parte  orders  usually  made  in  chambers  shall  be  granted  by  the  Court 
Commissioner,  when  within  his  jurisdiction,  unless  otherwise  ordered  by  the 
Court  or  Judge;   but  the  Court  Commissioner  shall  not  grant  any  order 
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ajing  proceedings  or  enlarging  the  time  to  do  any  act,  beyond  twenty  days  in 
addition  to  the  time  allowed  by  law. 

RULE  44.    InslrucHons  to  juries. 

In  cases  tried  by  jary,  any  cbarge  or  iiistructions  asked  for  by  either  party 
mast  be  presented  to  the  Goort  directly  after  the  close  of  the  evidence,  and  be- 
fore any  argument  is  made  to  the  jury. 

RULB  45.    Inierventionr—when  to  he  verified  ;  when  affidavit  required. 

A  person  claiming  a  right  to  intervene  in  an  action,  shall  present  to  the  Judge 
a  petition  or  complaint  setting  forth  the  grounds  on  which  the  intervention 
rests ;  if  the  pleadings  in  the  original  action  are  verified,  such  petition  or  com- 
plaint shall  also  be  verified,  and  if  the  pleadings  are  jiot  verified,  the  same  shall 
be  accompanied  by  an  affidavit  of  the  person  desiring  to  intervene,  or  some  one 
acquainted  with  the  facts,  and  competent  to  be  a  witness,  that  the  matters  set 
forth  in  the  petition  or  complaint  so  presented  are  true,  and  that  the  interven- 
tion is  sought  to  be  made  in  good  faith.  After  reading  such  petition  or  com- 
plaint, the  Judge  may  order  the  same  to  be  filed.  The  petition  or  complaint 
when  so  filed  shall  stand  as  the  pleading  of  the  intervening  party,  and  the  party 
on  whom  the  same  is  served  may  answer  or  demur  thereto  within  the  time  (af- 
ter  service)  prescribed  by  law  for  answering  an  original  complaint. 

RULE  46.    Commission  and  interrogcUoriea. 

The  party  desiring  to  issue  a  commission  shall,  within  five  days  after  the  or- 
der allowing  a  commission,  present  the  direct  interrogatories  desired  to  be 
propounded,  to  the  Judge  for  settlement  and  allowance,  and  shall  give  notice 
of  such  presentation  two  days  prior  thereto,  naming  therein  the  day,  hour,  and 
place  where  the  same  will  be  so  presented,  and  if  the  opposite  party  desires  to 
have  cros8>interrogatories  propounded,  he  shall  prepare  ihe  same  and  Notice  the 
same,  upon  a  notice  of  two  days,  for  settlement,  within  five  days  after  the  direct 
interrogatories  have  l^een  settled  and  allowed.  If  notice  of  the  settlement  of 
cross-interrogatories  shall  not  be  given,  as  aforesaid,  the  right  to  join  in  the 
conunJsBion  shall  be  deemed  waived. 


AN  ACT 

CONCERNING  DISTRICT  COURT  REPORTERS. 

[Approved  March  13, 1866.] 


§  1,  The  Difltrict  Judge  of  each  of  the  Fourth,  Fifth,  Sixth,  Seventh,  Tenth, 
Eleventh,  Twelfth,  Third  and  Fifteenth  Judicial  Districts,  is  hereby  authorised 
to  appoint  a  competent  short  hand  reporter,  who  shall  hold  such  office  durio|^ 
the  pleasure  of  the  Judge  making  the  appointment,  and  who  shall  at  the  request 
of  either  party  or  at  the  discretion  of  the  Court,  in  a  civil  case,  or  in  crimiDal 
cases  triable  in  the  District  Court,  on  the  order  of  the  Court,  take  down  ia 
short  hand  all  the  testimony,  the  ruling  of  the  Court,  and  the  exceptions  taken, 
and  shall  within  five  days,  or  such  reasonable  time  after  the  trial  of  such  case 
as  the  Court  may  designate,  write  out  the  same  in  plain,  legible,  long  band 
writing,  verify  and  file  it,  together  with  the  original  short  hand  writing,  wilh 
the  Clerk  of  the  Court  in  which  the  case  was  tried. 

§  2.  Such  report,  written  out  in  long  hand  writing  as  aforesaid,  shall  be 
deemed  prima  facie  a  correct  statement  of  the  evidence  and  proceedings 
therein  oontained. 

§  3.  Such  Beporter  shall  receive  such  compensation  for  his  services  as 
may  be  agreed  upon  between  the  said  Reporter  and  the  counsel  in  the  cause ; 
and  in  the  case  of  failure  to  agree  between  the  said  parties,  then  the  amoont 
may  be  fixed  by  the  Court;  provided  that  when  so  fixed  It  shall  not 
exceed  ten  dollars  per  day,  and  twenty  cents  per  folio  for  transcrip- 
tion, which  amount  shall  be  paid  by  the  party  requiring  the  services 
of  such  Reporter,  and  be  taxed  up  by  the  Clerk  of  the  Court  as  costs 
against  the  party  against  whom  judgment  is  rendered  unless  he  shall  have  al- 
ready paid  such  Reporter's  fees  ;  providedy  that  in  criminal  cases  or  capital  ot. 
fenses,  when  the  testimony  has  been  taken  down  by  order  of  the  Court,  tbe 
compensation  ot  the  Reporter  shall  be  fixed  by  the  Court  and  paid  out  of  tbe 
treasury  of  the  county  in  which  the  case  is  tried,  on  the  order  of  the  Court ; 
provided,  further,  that  the  Judge  may  in  his  discretion  require  the  Reporter's 
fees  to  be  paid  or  a  sum  equivalent  thereto  to  be  deposited  with  the  Clerk  of 
the  Court,  before  any  judgment  or  verdict  shall  be  entered  in  the  case  or  any 
further  proceedings  be  had  therein. 

§  4.  An  act  entitled  an  act  concerning  District  Court  Reporters  for  tbe 
Fourth,  Sixth,  Seventh,  Tenth,  Twelfth,  and  Fifteenth  Judicial  Districts,  ap- 
proved May  seventeenth,  one  thousand  eight  hundred  and  sixty-one,  and  tbe 
several  acts  amendatory  thereto,  and  all  acts  and  parts  of  acts,  so  far  they  cod- 
flict  with  the  provisions  of  this  act,  are  hereby  repealed. 

§  5.    This  act  shall  take  effect  from  and  after  its  passage. 


i 


AMENDMENTS  TO  REPORTER'S  ACT. 

STATUTES  1867-8 ;  p.  466. 


Section  three  of  aaid  Act  is  hereby  amended  so  ae  to  read  as  follows : 

SBonoN  8.  Such  Reporter  shall  receive  as  compensation  for  his  services  not 
exceeding  ten  dollars  per  day  for  taking  notes,  and  not  exceeding  twenty  cents 
per  folio  for  transcription,  to  be  paid  by  the  party  in  whose  &vor  judg- 
ment is  rendered,  and  be  taxed  up  by  the  Clerk  of  the  Court  as  costs  against 
the  party  against  whom  judgment  is  rendered.  In  case  where  a  transcript 
may  be  required  by  the  Court,  the  expense  thereof  shall  be  paid  equally  by 
the  respective  parties  to  the  action,  or  either  of  them,  in  the  discretion  of  the 
Court ;  and  no  verdict  or  judgment  shall  be  entered  up,  except  the  Court  shall 
otherwise  order,  until  the  Reporter's  fees  shall  be  paid,  or  a  sum  equivalent 
thereto  be  deposited  with  the  Clerk  of  the  Court.  In  no  case  shall  the  tran- 
script be  paid  for  unless  specially  ordered  by  either  plaintiiT  or  defendant,  or 
by  the  Court ;  nor  shall  the  Reporter  be  required,  in  any  civil  case,  to  tran- 
scribe his  notes  until  the  compensation  per  folio  therefor  be  tendered  to  him  or 
deposited  in  the  Court  for  that  purpose.  In  criminal  cases,  or  capital  oflfenses, 
when  the  testimony  has  been  taken  down  by  the  order  of  the  Court,  the  com- 
pensation of  the  Reporter  shall  be  fixed  by  the  Court  and  paid  out  of  the 
treasury  of  the  county  in  which  the  case  is  tried,  on  the  order  of  the  Court. 


REPORTERS  IN  COUNTY  COURTS. 

STATUTES  1867-8 ;  p.  426. 


SBcnoN  1.  The  Judges  of  the  County  Courts  of  San  Francisco,  Napa,  So- 
noma and  Solano  are  hereby  authorized,  wher^  they  deem  it  necessary,  to 
appoint  a  competent  Phonographic  Reporter  to  take  the  testimony  in  short  hand 
in  cases  of  felony  that  may  arise  in  said  Courts.  Said  Reporter  shall  take  the 
testfanony  in  civil  cases  only  at  the  request  of  the  parties  to  the  suit.  The  notes 
of  said  Reporter  shall  always  be  taken  as  prima  facie  evidenoe  of  the  testi- 
mony given  upon  any  trial  where  such  notes  are  taken.  Said  Reporter  shall  re- 
ceive for  his  services  such  compensation  us  is  allowed  by  law  to  the  Reporters 
in  the  District  Courts  of  this  State,  and  such  compensation  shall  be  paid  by  the 
county  where  such  service  is  performed,  in  criminal  cases. 


INDEX. 


[XHX  htjxbxbb  bxfeb  to  BBOnONS.] 


ABATEMENT  AND  REVIVOB.    Bee  AonoN,  16. 

action  shall  not  abate  by  death  or  other  disability,  10. 

or  by  transfer  of  interest  thereio,  etc.,  16. 

action  may  be  continued  by  or  against  repreaentatiyes,  irhen,  16;  Bole  14  of  Supreme 
Court,  appendix  p.  14. 

in  the  name  of  the  original  party,  when,  16. 

transferee  may  be  substituted,  when,  16. 

abatement  of  nuisance  or  waste,  249-353. 
ABSENCE,  of  defendant's  attorney  to  appear,  8L 

waives  ajury,  when,  179. 

of  evidence,  when  a  trial  will  be  postponed,  168. 
ABSENTEE,  attorney  may  appear  for  appointment  by  the  Court,  81. 

witneaa,  deposition  of,  428-481. 

SsH  NoKBsazDEzrr. 
ACCIDENT,  ground  for  a  new  trial,  when,  193. 
ACCOUNT,  assignee  of  shall  not  be  a  witness,  when,  ti 

partiea  may  prove  accounts  in  certain  cases,  433. 

assignment  of,  witness,  4. 

items  need  not  be  in  pleading,  66. 

copy  of  may  be  demanded,  06. 

a  further  account  may  be  ordered,  when,  66. 

Sue  Bxfkrix. 
ACT,  when  this  act  took  effect,  649-667. 
ACTION3,  OTVIL,  one  form  of,  1. 

parties.    See  Pabtxxs,  3. 

questions  of  flsct  not  in  issue  may  be  tried  in,  8. 

order  for  trial,  how  made,  8. 

ahall  be  prosecuted  by  real  party  In  interest,  4. 

by  an  assignee,  4,  6. 

between  husband  and  wife,  7. 

against  husband  and  wile,  wife  may  defend  In  her  own  right,  8. 

by  guardian  for  injury  or  death  of  his  ward,  11. 

by  fiither  or  mother  for  iz^ary  or  death  of  a  child,  11. 

wh^i,  and  when  not,  to  abate,  16. 

in  case  of  death,  or  other  disability,  action  may  be  continued,  16. 

place  of  trial,  18-31. 

to  be  tried  where  the  subject  matter  is  situated,  18. 

to  be  tried  where  the  cause  of  action  arose,  19. 

to  be  tried  where  parties  reside,  30. 

place  of  trial  of,  may  be  changed,  when,  31.    See  notes  to  1 18. 
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ACnOKS.  CIVEU  Continued. 

how  oommenced,  22.    See  notes  to  f  22. 

counties  by  and  against,  notes  1 1 22. 

pending  of,  when  notice,  2. 

sgainst  stesmers,  ressels  sad  boats,  817-33X 

airalnst  snreties  on  bail,  on  arrest,  8i. 

against  two  or  more  defendants,  22,  368. 

for  recorery  of  real  property,  27,  68,  268. 

for  partition  of  real  property,  264-809. 

to  determine  conflicting  claims  to  resl  property,  964-268. 

to  qniet  title  to  resl  property,  264. 

for  nnissace,  wsste  or  trespsss,  249-26S. 

to  foreclose  mortgage,  248-248^ 

for  libel  and  alander,  62. 

for  nsnrpation  of  office,  810. 

for  damages  against  a  nonattendlng  witness,  410. 

for  delivery  of  personal  property,  99-110. 

upon  a  written  instrument,  68. 

against  Joint  debtors,  868-878. 

to  obtain  a  discovery,  cannot  be  maintained,  417. 

what  causes  may  be  united.  64,  notes  un  der  |  89. 

snocessiye  may  be  brought,  626. 

may  be  consolidated,  626. 

to  determine  adverse  claims,  or  for  money  or  properly  upon  an  sDeged  obligstioii, 
627. 

to  compel  one  to  satisfy  a  debt  due  to  another  for  which  pUlnttfT  is  bound  as  aeeuiiyf 
627. 

may  be  diamiased,  148,  614. 

another  action  pending,  demurrer  to,  40. 

Court,  tax  to  be  paid  in,  609. 

Bee  JtrBTzaes*  Coubts. 
ADJOURNMENT,  may  be  while  the  jury  are  absent,  170. 

final  for  the  term,  discharges  the  Jury,  170. 

See  JusTxcKs'  Conns. 

ADMINISTRATOR,  may  sue,  6. 

must  pay  costs,  when,  607. 
ADMISSION.    See  allegationa. 

aecurity  by,  on  appeal,  368. 
ADVERSE  PARTY.  2,  886,  669.    See  Pabtzb. 

when  he  may  be  a  witness,  893. 

adverae  claims,  264. 
AFFIDAVITS,  of  aervioe  of  summons,  28,  88. 

for  publication  of  summons,  81. 

for  publication  of  aummons  in  partition  suit,  209. 

verif^'ing  pleadings,  64, 118. 

when  pUintiir  is  a  nonresident,  68. 

when  a  corporation  Is  a  party,  66. 

when  State  is  a  party,  66. 

on  motion  to  continue  cause,  168. 

on  motion  for  new  trial,  194. 196. 

on  obijections  to  appointment  of  »  referee,  1861 

to  show  misconduct  of  a  Jury,  193. 

In  proceedings  against  Joint  debtors,  870. 

on  redemption  of  property,  234. 

of  property  due  to  Judgment  debtor,  241. 

to  compel  Judgment  debtor  to  appear  and  answer  conoeming  hia  iiroperty,  988^  09< 

to  arrest  Judgment  debtor,  289. 

of  sureties  on  bonds  for  costs,  618. 

of  sureties  on  appeal  bonds,  866. 

of  marine  claims,  8891. 
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AFFIDAVITS.  ConHiwed.  * 

for  Jadgment  by  oonfeMioii,  876. 

for  ■abmlttixig  %  oontroversy  without  totton,  877. 

■howlog  notice  of  flUng  award  of  arMtraton.  885. 

df  ooftoealment  or  materiality  of  witneoa,  406. 

of  witness,  to  be  exonerated  firom  contempt,  416. 

for  an  order  to  examine  witness  imprison  1,  412,  413. 

for  examination  of  witnesses  by  deposition,  439. 

to  authorise  deposition  to  be  read  in  certain  cases,  480. 

on  application  to  perpetuate  testUnony,  488. 

to  prore  serrioe  of  notice  of  application,  488. 

to  bepKma  fanAt  eyidenoe  of  foots,  4tt. 

on  application  for  a  writ  of  ttrfAaroiri  and  stowdaaitct.  467. 

In  prooeeding  by  qm  KNurofito,  811. 

of  foots  constituting  contempt,  481. 

of  costs  and  disbursements  in  an  cotton,  610. 

arrest  and  baU,  aflldaTit  to  obtain  order  of,  76. 

of  sureties  to  the  undertaking  on  arrest,  76. 

copy  to  be  giren  to  the  defendaat,  78. 

of  Justiflcatlon  of  bail,  89. 

to  Tacate  order  of  arrest,  97. 

on  attachment  against  steamers,  boats  and  Tesseli,  WXL 

on  bond  on  attachment,  etc.,  si^amers,  822. 

on  attachment,  121. 

ii^unctlon  may  be  granted  on  affldavit,  118. 

aiBdaTtt  on  bond  to  release,  186. 

to  discharge  attachment,  189. 

to  onKyse  discharge  of  attachment,  180, 

to  complaint  for  li^unctlon,  118. 

aiBdaTit  shall  be  serred  witii  the  ii^unctlott,  118. 

to  dissolve  Injunction,  118. 

to  oppose  motion  to  dissolre  Injunction,  118. 

In  repleYln,  where  deliyery  is  dalmedj  100. 

how  served  in  replevin,  102. 

•n  bond  In  leplevln,  102. 

on  bond,  where  return  of  property  is  demanded,  104. 

of  title,  where  property  la  dalmedby  a  third  person,  109. 

to  be  filed  by  the  8horUr,  110. 

for  contempt,  481. 

answer  denying  signature  to  a  written  instrnmeDtto  be  Terifled,  68. 

affidavit  by  plaintUT  denying  written  instrument,  64. 

when  valid,  though  defective,  631. 

before  whom  may  be  taken  in  the  State,  424. 

In  another  State  of  the  United  States,  426. 

In  a  foreign  country,  to  be  used  in  this  State,  426. 

owrtlfifiatft  of  Clerk  to  affidavit,  427. 

See  JusncES'  Oodsxs. 
AFFIBMATION,  446, 647.    See  Oath  ahd  Jusiiobs'  Goubt. 
A0E  of  infknts  whoi  guardian  shall  be  appointed,  10. 
ALIENATION  of  real  property  cannot  pr^udlce  an  action  to  recover,  266. 
ALLEOATIONS,  are  formal  in  pleadings,  80. 

denial  of  in  answer,  46. 

in  oomplalnt,  not  controverted  by  the  answer,  to  be  taken  as  tme^  06. 

in  answer,  to  be  deemed  controverted,  66. 

Irrelevant  and  redundant  to  be  stricken  out,  6L 

in  complaint  for  injunction,  112. 

in  pleadings  sgainst  Joint  debtors,  87SL 

imtrriftl  allsgatlans,  what  aze,  66b 

F 
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I 
ALLEaATIONS.  Contimud, 

shall  be  liberally  oonstmed,  70. 

when  deemed  admitted,  66. 

Bee  JDSTXCxa'  GouBxa. 
ALTERATION,  of  a  writing  produced  as  genuine,  iiS. 
ASiBiaUlTY.  in  a  oomplaint*  40. 
AMEMDICENT.  to  complaint,  48. 

how  seired  or  filed,  48. 

to  a  statement,  on  motion  fbr  a  new  trial,  196. 

to  a  statement  on  appeal,  888. 

to  be  prepared  and  served  in  twenty  days,  88& 

to  be  served  on  the  adverse  party,  838. 

amendments  to  be  prepared  and  served  In  five  days*  88& 

how  served,  388. 

after  demurrer  filed,  67. 

to  pleadings  or  proceedings  generally,  68. 

by  adding  or  striking  out  name  of  party,  68. 

by  correcting  mistake  in  name  of  party,  68. 

or  mistake  in  any  other  respect,  68. 

amicable  actions,  877. 

Bee  JuBXids*  Coubtb. 
ANSWER,  waives  summons,  aa. 

when  defendant  must  file,  36. 

on  whom  served,  88. 

may  be  to  part  of  a  complaint,  43. 

inay  be  Joined  to  a  demurrer,  43, 

to  amend  complaint,  43. 

may  object  to  complaint,  44. 

lUlure  to  file,  what  is  deemed  to  admit,  4S. 

to  complaint,  46. 

may  contain  several  defenses  and  counter  claims,  40. 

defenses  must  be  sei«rately  stated,  49. 

when  containing  new  matter,  60. 

when  it  may  be  stricken  out,  60. 

to  be  or  not  verified,  61-^. 

by  whom,  61. 

to  complaint  on  written  instrument,  69L 

copy  of  instrument  in  the  answer,  when  to  be  deemed  admissible,  64. 

by  whom  verified  and  form  of  affidavit,  66. 

who  need  not  verify,  65. 

Irrrlevant  or  redundant  matter  to  be  stricken  out,  67. 

when  Judgment  is  pleaded,  69. 

pleading  conditions  precedent,  60. 

private  statute,  how  pleaded,  61. 

in  libel  and  slander  suits,  63. 

when  deemed  controverted,  66. 

what  are  material  allegations,  66. 

demurrer  to,  38,  60. 

may  be  amended,  67. 

time  for  iiling  may  be  granted,  68. 

replevin  may  issue  before,  99. 

when  injunction  may  issue  after  filing,  llA 

Judgment  on  fitilure  to  answer,  160. 

Issue  of  law  raised  by.  163. 

issue  of  fact  raised  by,  153. 

in  partition  suit,  37a 

of  Joint  defendants,  871. 

of  witness  on  examination,  406. 

when  it  xaay  be  stEloken  ont^  409,  439, 


INDEX.  V 

Alf  8WEB.  ConHmted. 

to  mandAZUiis,  471,  478. 

in  cues  of  contempt,  487. 

on  Interrention,  661. 

Bee  JjjwnawB'  Ooubtb. 
APPEAL,  iTom  Judgment  against  Tesaela,  eta,  832. 

what  ia  an,  388. 

no  distinction  between  law  and  equity,  note  1, 1888. 

who  may,  838. 

time  allowed  to,  and  fhnn  what  it  will  lie,  886. 

filing  and  serving  notice,  887. 

statement  on,  how  made,  888. 

ftilnre  to  make,  889. 

time  to  file  statement  may  be  enlarged,  840. 

statement  to  be  agreed  upon  or  settled,  841. 

statement  to  be  annexed  to  judgment  roll  or  order,  843. 

from  order  of  Court,  348. 

reriew  of  intermediate  orders  on,  844. 
power  of  appellate  Court,  846. 

when  damages  for  delay  may  be  giTea,  84S. 

papers  to  be  fbmished  by  the  party  appealing,  846. 

when  it  may  be  dismissed,  846. 

will  not  be  dismissed,  when.    (See  note  b  to  f  887.) 

when  it  will  stay  proceedings,  860. 

undertaking  on  may  be  dispensed  with  or  modiiled  in  oeztain  uses,  868. 

new  undertaking  on  may  be  filed.    (Note  b  to  f  887.) 

how  brought  to  a  hearing,  867. 

from  submission  of  controyersy,  879. 

lh>m  award  on  arbitration,  888. 

from  writ  of  certiorari,  466. 

costs  of,  609. 

decision  to  be  in  writing,  667. 

filing  of  transcript,  rules  2  to  18. 

to  Supreme  firom  District  Court,  when  it  will  lie,  847. 

dty  or  town  appeal  of,  undertaking  waived.    (Note  a  1 887.) 

undertaking  on,  848,  36L 

sureties  of,  365. 

stays  of  proceedings  upon  the  Judgment,  when,  866. 

Judgment  on  shall  be  certified  to  Court  below,  868. 

how  brought  to  a  hearing,  361. 

to  Supreme  from  County  Court,  when  it  will  lie,  350. 

undertaking  on,  860. 

brought  to  a  reoorery,  how,  861. 

party  appealing  to  famish  papers,  862. 

to  District  ftom  Probate  Court  when  it  will  lie,  868. 

how  to  be  taken,  864. 

how  brought  to  a  hearing,  366. 

to  County  Courts  firom  Justices'  and  Beoordera'  Courts,  causes  may  be  tried  anew, 

868.    See  Jusnoxs'  Coubts. 
power  of  appellate  Court,  867. 
Judgment  on,  367. 
APPEABANCE,  of  married  women,  how  and  when,  7, 8* 
waires  summons,  22. 

Toluntary  appearance  equivalent  to  personal  service,  86. 
is  enough  to  authorize  issuing  a  commission,  428,  432. 
what  constitutes,  623. 
may  be  by  demurrer  or  answer,  628. 


Vl  INDEX. 

AFPELLAin^,  who  is,  8S\ 

most  famish  pftpera,  848.  M3. 
most  Ale  and  aenre  statement  on  appeal,  388. 
JUIlng  to  file  amendment,  diall  be  deemed  a  walTer,  889L 
must  file  tmderiiking,  848. 
when  on  qnesttona  of  law  alone,  868. 
to  file  statement  of  points,  role  17. 
ABBUBATION,  title  to  real  property  cannot  be  submitted  to,  880L 
who  may  agree  to.  380. 
submission,  how  to  be  made,  881. 
Judgment  on  by  stipulation,  8^ 
how  awards  shall  be  made,  883. 
rerocation  of  submission,  883. 
power  of  arbitrators,  883. 
award  to  be  in  writing,  38S. 
award  to  bellied  with  Clerk  of  the  Oourt,  88B1. 
to  constitute  judgment,  886. 
order  to  vacate  award.  888. 
rehearing  ot,  387. 
modification  ot,  887. 

decision  upon  motion  may  be  appealed  fiPom»  8881 
damages  for,  388. 
effects  of  reyooation  o^  889. 
ABOUMJfiNT,  case  may  be  reserved  fbr,  IM. 
ASBBST  AKD  BAIL*  action  for  malicious  arrest,  with  wbst  may  be  imttsd,  64. 

no  person  to  be  arrested  In  a  dvil  aotkm  eicoepi  as  preacribsd  b|y  the  Oodti  Tl 

in  what  cases  defendant  may  be  anresled,  78. 

trom  what  order  of  arrest  to  be  obtained,  74. 

when  order  of,  may  be  made,  76. 

affidavit  to  obtain  order,  what  to  state,  76. 

aJBdartt  to  be  filed  with  Clerk  of  county.  76. 

undertaking  from  plalntifl  to  be  given,  75. 

city  and  county  of  San  Frandsoo  exempt  from  giving  undertaldngit  note  to  1 74 

snrelies  to  answer  aflldavit,  76. 

undertaking  to  be  filed  with  the  dark  of  the  Ckmrt,  76b 

order  when  made,  form  and  retun,  77. 

affidavit  and  order  to  be  delivered  to  the  Sheriff  and  oopy  to  defsudant,  TB. 

how  made,  79. 

defeiidant  to  be  discharged  om  bail  or  depotit»  80. 

how  discharged.    See  Note  (1)  I  78w 

bail,  how  giren,  81. 

bail  may  be  reduced,  97,  96. 

defendant  may  be  arrested  by  ball,  88. 

exoneration  of  ball  on  arrest,  83,  88,  88. 

b  11  liable  on  undertaking,  83,  84. 

money  dex>osited  to  be  refunded  on  glTlng  bail,  98L 

llrJiility  of  Sheriff  on  escape  or  rescue  of  defendant,  96, 98b 

order  of,  may  be  vacated,  97,  98. 

amount  of  bail  on,  may  be  reduced,  98. 

of  judgment  debtor,  389. 

of  person  usurping  an  office  or  franchise  and  recei'vlDg  ftaa  behmgiiig  thictte^  8U. 

of  defltuitlng  witness,  411. 

when  witness  exonerated  from,  416b 

Ibr  contempt,  nhi&ti  to  be  made,  483. 

See  JmnoMB*  Ooubtb;  Aanasr  akd  Hmxu 
ASSiaKEE,  action  by,  4,  6. 

A88IGNOB.  when  shaU  not  be  witness  for  assignee,  4. 
ASSIGNICENT  of  an  account,  unliquidated  demand  or  thlag  <»  Mtton,  A,  S, 
of  promissory  notes  or  bills,  6. 
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ABBIOinfENT.    ConMitMli 

not  to  pnjndloe  mny  mt-oflT  or  other  defense,  9. 

redemptloner,  to  prodaoe  copy  of,  93i. 
ATTACHMENT,  in  what  caeee  iaened,  120. 

•fBdAVlt  on,  what  to  ehow,  191. 

nndertaklng  on,  effect  of,  123. 

form  of  writ  and  its  requirements,  138. 

time  and  manner  <rf  ezecnting  writ,  13S. 

what  may  be  attached,  134. 

relf'/.fled  by  nndertaklng,  123. 188, 187. 

sereral  writs,  may  be  issaed  at  the  same  time,  138. 

rights  and  shares  in  stock  of  corporation  or  company  subject  to,  134 

of  real  property  standing  in  name  of  defendant,  135. 

of  real  property  belonging  to  defendant  standing  on  records  in  name  of  any  other 
person,  136. 

of  personal  property,  128. 

of  stocks  and  shares  therein,  13S. 

of  debits  and  credits,  136. 

of  credits  and  personal  property  In  hands  of  any  other  person  than  defendant,  136. 

BabUlty  of  snch  person  on,  137. 

each  pers<m  may  be  examined  on  oath  on,  138. 

goaiiff  to  make  inyentory  of  property  and  return  with  writ,  199. 

Court  may  order  property  sold  under,  when  It  will  be  to  the  interest  of  partiea»  664. 

Sberiir  may  sell  perishable  property,  180,  664. 

Sheriff  may  ooUect  debts  and  credits  under  an,  180. 

if  personal  property  be  claimed  by  a  third  person,  Bheriff  to  summon  ft  jury,  18L 

Judgment  to  be  satisfied  out  of  property  attached,  183. 

darks,  merchants  must  be  first  paid.    See  note  (a),  1 130. 

whenerer  Judgment  is  paid.  Sheriff  shall  deliver  the  remainder  of  the  attached  prop- 
erty to  defendant,  18& 

rndertaUng  given  to  release,  may  be  prosecuted,  13^« 

Judgment  for  defendant  on,  136. 

application  for  order  to  discharge,  186,  lOOl 

affldavlts  on  above  application,  189. 

discharge  of,  186,  188.  140. 

when  Bheriff  to  return  writ  of,  141. 

when  to  issue  against  steamers,  eta,  83L 

to  be  directed  to  the  Sheriff,  833. 

undertsking  on,  against  steamers,  etc.,  832. 

when  to  be  discharged,  837. 

when  not  to  be  discharged,  339. 

against  delkulting  witness,  411. 

when  may  be  issued  for  contempt,  483. 

See  Jtrsnesa'  CanteO. 
ATFEKDAKGE  of  witnesses,  and  their  rights  and  duties,  403-416i. 

See  Wmntss. 
AITOSNET,  Court  to  appoint  for  absent  defendant,  81. 

for  concealed  defendant,  81. 

for  nonresident  defendant,  81. 

copy  of  amendments  to  complaint  to  be  served  on,  48. 

every  pleading  to  be  subscribed  by,  61. 

when  to  verify  pleadings,  66. 

to  state  reasons  why  pleadings  are  not  terilled  by  party,  66. 

may  require  Sheriff  to  take  property  ttom  defendant  in  replevin,  101. 

of  plaintiff  to  notify  Sheriff  aa  to  ciedita  or  other  property  of  defendant  in  powesdoll 
of  third  party  in  attachment,  136. 

to  be  served  with  notice  of  appeal,  887. 

to  be  served  with  a  copy  of  statement  on  sppeal,  838. 
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▲TTOBNET.  CorMnued. 

to  sign  agreed  statement  on  appeal,  841, 

of  plaintiir  to  make  affidavit  in  proce6dinga  against  Joint  debton,  STOl 

to  verify  memorandum  of  costs,  610. 

in  certain  cases  not  to  be  a  witness,  8M. 

measure  and  mode  of  compensation  of,  491 

when  to  appear  for  defendant,  528. 

what  deemed  an  appearance  by,  628. 

what  papers  to  be  served  on,  622,  624. 

how  pi4>ers  served  on,  619,  620,  621,  632. 

admission  as,  and  counselor,  rule  1.— Appendix  p.  19. 

test  oath  repealed.    See  Statute  1867-8. 

See  JnsnoBs'  Oousra. 
ATTOBNET  aSNEBAL,  when  prosecuting  action  on  behalf  of  State,  need  not  reriSj 
ings,  66. 

action  for  usurpation  of  office  or  ftanchSse,  to  be  brought  by,  810. 

where  to  be  brought  by,  810. 

what  to  state  in  complaint  in  such  action,  811. 
ATTTHOBITIES,  copy  of,  and  points»  to  be  famished  Justices  Supreme  Court  befion 
ment  on  appeal,  367. 

copy  also  famished  to  each  party  by  the  other,  867. 

Clerk  to  make  copies  In  certain  cases,  867. 

See  Buuss  Supakm  Covbt,  No.  XYH,  Affkhsiz. 
AWABDS,  arbitrators  compelled  to  make,  882. 

may  be  enforced  by  the  Court,  882. 

to  be  made  by  arbitrators  on  proof,  883. 

how  made,  and  effect  of,  386. 

may  be  vacated,  S86. 

grounds  for  vacating,  886. 

Court  may  modify  or  correct,  887. 

when  award  to  be  modified  or  corrected,  387. 

See  ABBixBATtoir. 


BAIL  may  be  given  by  defendant  in  arrest,  80,  81, 
defendant  to  be  discharged  on  giving  bail,  80. 
may  surrender  defendant,  82. 

may  arrest  defendant  for  the  purpose  of  surrendering  him,  88. 
when  to  be  charged  on  undertaking,  88. 
may  be  exonerated,  82,  83,  86. 
when  finally  charged,  84,  86. 
Justiflcation  of,  87. 
qualifications  of,  88. 

may  be  examined  on  oath  as  to  sufficiency*  89. 
when  Sheriff  liable  as,  96. 
to  be  given  by  defendant  usurping  office  or  firanchise,  and  receiving  fees  therefirooic 

811. 
to  be  given  when  party  arrested  for  contempt,  to  be  then  discharged,  483. 
See  Justices'  Coubts;  Abbsst;  Umdebtaxzho. 

BIDDEB,  refasing  to  pay  amount  bid  at  execution  sale,  224. 

officer  to  sell  proi>erty  again  to  highest,  224. 

summary  Judgment  against  bidder  refasing  to  pay,  22^  226. 
BUX  of  items  need  not  be  set  forth  in  a  pleading,  66. 

of  items  to  be  given  opposite  party  on  five  days'  demand,  66. 

further^  may  be  ordered,  66. 

See  Aocjouirr  Ain>  Aitxdavit. 
BILL  OF  COSTS,  610. 

time  for  filing,  610. 

must  be  verified,  610. 
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xo  oonoNi.] 

SnjJA  OF  EXCHANGE*  action  by  Mdgnee,  5. 

not  subject  to  aet-off  if  aulgned  before  due,  S. 

penons  serenUy  liable  upon  may  be  ixicladed  in  the  lame  action,  at  option  of 
plalntiit  15. 
BLAKX.    See  Jusncxs'  Gottbxs. 
BOATS»  liabiUtJ  ot  ^7. 

action  may  be  broag^t  directly  against,  818. 

in  actions  agatnat,  what  complaint  shall  contain,  319. 

liow  simunona  served  in  actions  against,  820. 

may  be  attached,  821. 

how  writ  to  issue  against,  823,  32& 

how  and  by  whom  writ  executed,  828,  824. 

undertaking  in  attachment  against,  822,,  828. 

who  may  answer  or  plead  in  action  against,  825. 

how  proceedings  conducted  in  such  actions,  826. 

how  attachment  may  be  discharged,  827. 

how  sold  under  execution,  328. 

how  mariners,  etc.,  may  assert  their  claims  against,  329,  880. 

notice  of  sale  of;  what  to  contam,  831. 

appeals  may  be  taken  from  Judgments  against,  332. 

who  may  q>pea]  from  such,  882. 

Bee  SxBAXKBS  Ain>  VEsaKLs. 
BOOK,  "Judgment,"  201. 

Judgment  in  controversy  submitted  to  the  Court  to  be  entered  in,  878. 

Judgment  on  confession  to  be  entered  in,  378. 

inspection  of,  446. 

See  Wsmirog. 
BOKD,  offldal,  of  Sheriff,  when  liable,  96. 

when  snretiea  on  indemnity  liable  to  Sheriff,  645. 

See  Umdkbtaxxho. 
BOUNDABIES.    See  MsxKS  akd  Bouhdb,  68. 

o 

GALENDAB,  Clerk  to  enter  causes  upon,  156. 

how  long  causes  to  remain  on,  156. 

in  Supreme  Court,  see  Rule  16,— Appendix,  p.  22. 
CAPACITT,  want  of,  to  sue,  ground  of  demurrer,  40. 
CAUSES  OF  ACnOH,  where  laid,  18-21. 

Improperly  united  ground  of  demurrer,  40. 

complaint  not  stating  sufficient  fftcts  to  constitute,  is  ground  of  demurrer,  40. 

what,  may  be  set  up  as  a  counter  claim,  47. 

separate  defenses  to  refer  to  such,  as  they  are  intended  to  answer,  49. 

when  several,  may  be  united,  64. 

for  what,  defendant  may  be  arreated,  73. 

limitation  to  ibreign,  682. 
GSBTIFICATE,  of  sale  under  execution  of  movable  personal  property,  227. 

of  sale  of  immovable  personal  property  under  execution,  228. 

of  sale  of  real  property  under  execution,  229. 

what  shall  contain,  229. 

duplicate,  to  be  filed  with  Beoorder,  229. 
CEBTIOBABI,  writ  of.  565-465. 

what  denominated,  455. 

by  what  Courts  granted,  456. 

may  be  issued  tn  vacation.  658. 

when  to  be  issued,  456.— Bule  27,  Appendix,  p.  25. 

application  for  to  be  made  on  affidavit,  467. 

Court  may  require  notice  of  application  to  be  given  to  adverse  party,  457. 

order  to  show  oauae  why  it  should  not  be  allowed  granted,  467. 
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OEBTIOBABL    CmUnuei. 

writ  may  Inne  without  notioe,  167. 

to  whom  directed,  458. 

how  writ  returned.  458. 

what  to  require,  459. 

if  no  stay  of  prooeedings  be  intended  what  writ  to  contain,  460. 

how  to  be  eerred,  461. 

how  tu  review  upon  thla  writ  to  extend,  463. 

when  return  ie  defectiTo,  Court  may  order  ftuiher  retom,  463. 

upon  a  full  return,  what  to  be  done,  463. 

how  Judgment  tranmiitted  to  inferior  tribunal,  464. 

what  oonatltutefl  Judgment  roll  upon,  466. 

appeal  from  Judgment  on  may  be  taken  to  Supreme  CJourt,  465. 

ume  ooste  allowed  as  in  other  appeals,  608. 

.  See  Bulb  SuPBsia  Consr-^ppendix,  Bole  27,  p.  9IL 
OHALLENaE,  to  Jurors,  161. 

peremptory,  how  many  allowed,  161. 

for  cause,  ground  of,  162. 

for  cause,  how  tried,  163. 

to  Jurors  in  Justices'  Courts,  590. 

See  Jumau'  Comas. 
OHAMBBBS,  of  Justices  of  Supreme  Court,  810. 
CHABGE,  to  the  jury,  what  shall  state,  165. 

further  charge  maybe  girento  Jury  in  presence  of  parUea,  168. 
CHIZiD.    See  Ivtart. 
CHOSE  IN  ACTION.    See  THZifOS  zh  Aotiok,  4,  5,  439. 

assignor  ot  cannot  be  witness  for  saiignee  in  certain  cases,  A. 

how  assignor  may  be  witness  for  assignee  oC  422. 
CIVIL  ACTION,  how  commenced,  32-^. 

See  Aotiok. 
CLAIMS,  what  may  be  united,  64. 

to  recover  spedflo  personal  property,  64. 

to  recover  specific  real  property,  64. 

against  a  trustee,  64. 

for  delivery  of  personal  property,  99-110. 

by  third  person  in  replevin,  109. 

by  third  person  in  attachment,  131. 

by  third  i>er8on  on  execution,  318. 

for  an  office  or  finnchise,  310-316. 

of  marriage,  etc,  for  wages,  339. 

bow  asserted  sgainst  steamer,  etc.,  899. 

action  may  be  brought  to  determine  adverse  claim  for  money  or  other  properly,  OT. 

action  brought  to  determine  adverse  claim  to  real  property,  354-363. 

for  partition  of  real  property,  364-COO. 
Bee  Jusncxs*  Coubts;  Pbofkbtt,  Bkal  amd  Psbsoiul;  TsunSKi  Bspi<bvih;  Ooubib 

Cuaxa. 
OLEBGTHAN,  when  shall  not  be  a  witness,  397. 
CTiKBK,  shall  indorse  complaint,  38. 

what  he  shall  indorse  <m  complsln^  28. 

to  certify  copy  of  complslnt,  38. 

affidavit  of  arrest  to  be  filed  with,  75. 

undertaking  on  arrest  to  be  filed  with,  76. 

summons  to  be  signed  by,  24. 

to  issue  writ  of  attachment,  121. 

to  enter  dismissal  of  suit,  148. 

to  enter  default  of  defsndsnt,  160l 

to  enter  causes  upon  the  calendar,  156. 

to  call  Jury  and  enter  consent  of  parttei,  160. 

•hall  record  and  read  TWdiot,  173. 
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TO  0EOZXONS.] 

GLEBE.    ConHnued. 

to  enter  agreement  of  reference  on  the  minutes,  182. 

to  write  down  excepttons,  if  required.  189. 

to  enter  Judgment,  197. 

to  keep  **  Judgment  Book/'  901. 

■hall  make  Judgment  roll,  303. 

how  shall  ke^p  Judgment  docket,  205. 

to  arrange  the  seyeral  dockets,  206. 

may  issue  execution  for  deflciency  in  foreclosure  suit,  216. 

to  enter  consent  of  tenant  upon  the  minutes,  290. 

to  have  proceeds  of  sales  belonging  to  unknown  owners  inyested  in  his  name,  801. 

duties  of,  tn  regard  to  Inyestments  In  his  name,  803. 

to  issue  attachment  against  steamer,  boat  or  vessel,  322. 

to  appoint  referee  to  try  mariner's  contested  claim,  380. 

to  annex  statement  to  the  Judgment  roll  or  order  appealed  from,  342. 

to  certify  copies  of  papers  on  appeal,  346. 

to  receive  on  deposit  couveyance  ordered  to  be  executed  by  the  Judgment,  pending 
appeal,  351. 

to  qualify  sureties  on  appeal  bond,  863 . 

of  Supreme  Court  to  send  remUtttur,  358.— Api>6ndlx,  Bule  23,  p.  24. 

with  whom  Judgment  roll  filed  to  attach  remUiUur  to  Judgment  roU,  and  make  entry 
on  the  docket,  368. 

to  enter  Judgment  by  oonfesaion,  376. 

to  enter  in  register  the  title  of  case  submitted  to  arbitration^  382. 

to  enter  Judgment  on  award  of  arbitrators.  385. 

to  enter  judgment  on  offer  to  compromise,  890. 

may  take  affidavit,  424. 

of  foreign  Gourt  to  certify  to  signature  of  Judge,  when,  427. 

to  be  served  with  notice  of  proceedings  to  perpetuate  testimony,  438 . 

to  have  commission  returned  to,  435. 

to  transmit  to  Court  a  certified  copy  of  the  vttrdlot  in  issue  on  mandcasMU,  475. 

■hall  include  costs  In  the  Judgment,  511. 

■hall  keep  register  of  actions,  528. 

county,  of  what  Courts  shall  be  Clerk,  644. 

to  take  down  testimony  when  required,  663. 
COGNOVIT,  890. 
COIN,  200,  notes. 
COMMISSION,  to  take  testimony,  428-444. 

to  take  testimony  out  of  the  State,  when  issued,  432. 

by  whom  issued,  and  to  whom  directed,  483. 

how  testimony  to  be  taken,  484. 

interrogatories  to  be  annexed  to  commission,  434. 

may  be  without  written  interrogatories  by  agreement,  484. 

what,  shall  authorize  the  commissioner  to  do,  435. 

how  forwarded,  435. 

pending  trial  not  to  be  pos^ned  in  certain  oases,  346. 

See  JusnoES'  Connxs;  WmiESS. 
COMMISSIONEB,  of  this  State  may  take  affidavits  and  depositions,  426. 

duties  of,  under  commission  to  take  testimony,  436. 
COMPENSATION,  between  cross  demands  allowed,  48. 

to  be  made  in  partition  of  real  property,  804. 
OOMPIiAINT,  actions  commenced  by  filing,  22. 

what  Clerk  to  indorse  upon,  23. 

to  be  answered,  24,  38. 

time  in  which  may  be  answered,  25. 

to  be  one  of  the  pleadings,  88. 

what  shall  contain,  89,  and  notes. 

verification  of,  51,  65. 

defendant  may  demur  to,  40. 

O 
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COMPLAI  NT,    Oontwuea, 

groundB  of  demnrrer,  to,  40. 

demurrer  to,  to  dlsttnctly  specify  grounds  of  objection,  41. 

if  unended  to  be  filed,  43. 

copy,  amendment  to,  to  be  served,  43. 

when  verified,  wb&t  answer  to  contain,  46. 

npon  written  Instrument,  68. 

wben  need  not  be  verified,  66. 

irrelevant  and  redundant  matter  to  be  stricken  out  of,  67. 

to  describe  real  property  by  metes  and  bounds,  68. 

how  Judgment  pleaded  in,  60. 

how  condition  precedent  pleaded  in,  60. 

how  private  statute  pleaded  in,  61. 

what  to  contain  in  an  action  for  libel  and  slander,  62 

what  causes  of  action  may  be  united  in,  64.— notes  to  I  39. 

material  allegations  in,  to  be  taken  as  true  when  not  specifically  denied,  66. 

may  amend,  after  demurrer,  of  course,  without  costs,  67. 

may  be  amended  in  other  cases  upon  cause  shown,  68. 

to  be  liberally  construed,  70. 

Court  may  disregard  error  or  defect  in,  where  no  substantial  rij^t  is  affected,  7L 

injunction  may  be  granted  on,  112, 113. 

what  to  contain  to  authorize  an  ix^unotion,  112. 

must  be  verified,  118. 

for  partition  of  real  property,  266,  267,  273,  276. 

on  usurpation  of  ofBioe  or  franchise,  what  to  contain,  811. 

against  steamers,  etc,  to  be  verified,  310. 

new,  need  not  be  filed  against  joint  debtors,  369. 

of  a  party  refusing  to  testify,  may  be  stricken  out,  420. 

in  Intervention,  661. 

to  be  answered  as  if  an  original,  661. 

in  Beoorders'  and  Mayors'  Courts,  686. 

See  JusnoBS'  Gousxa. 
OOMPBOMieaS,  defendant  may  offer  to.  890.  606. 
COMFTBOLLEB.  may  retain  salary  of  officer  in  certain  cases,  479. 
COKCEALMENT.  of  defendant  ground  for  service  by  publication,  30. 

of  defendant  ground  for  appointment  of  attorney  to  appear  for  him,  3L 

of  property  in  replevin,  what  Sheriff  to  do,  167. 

See  JuBTxcBs'  Coubts. 
OONDmONS,  precedent,  performance  oi;  how  pleaded,  60. 
CONFESSION,  of  Judgment,  874-376. 

See  JuBTicBS'  Coubts. 
CONSENT,  to  waive  Jury  trial  to  be  in  writing,  179. 
CONSOLIDATION,  of  action  may  be  ordered,  626. 
CONSTABLE,  shall  not  appear  as  attorney,  634. 

summons  to  be  served  by,  642. 

may  execute  final  process  after  term,  616. 

See  Jusxicxs'  Coubts. 
CONfirrBUCTION,  of  pleadings  to  be  Uberal,  70. 

of  words  and  Acts,  in  this  Act,  647. 
CONSUL,  of  United  States  may  take  affidavits,  426. 

certificate  ot  to  foreign  record,  461. 
CONTEMPT,  wimees  or  party  In  supplementary  proceedings  liable  to  be  punished  for,  MS* 

disobedience  to  a  subpoBua  a,  409. 

of  party  refOslng  to  be  examined,  420. 

for  disobeying  order  to  inspect  documents,  etc,  446w 

for  disobeying  writ  of  numdate,  479. 

what  acts  deemed  a,  480. 

how  punlahed  when  committed  in  Court,  481. 

how  punished  when  not  committed  in  Court,  482. 
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TO  SEOnONB.] 

GOKTEMPT.    CcnHmiud. 

person  in,  m»7  be  let  to  bftll,  483. 

Sheriff  to  keep  In  qostody  penon  arrested  for,  484. 

person  in,  how  he  may  be  discharged  from  arrest,  486. 

person  in,  how  to  be  examined,  487. 

person  guilty  of^  may  be  fined  or  imprisoned,  4881 

for  omission  to  perform  an  act  in  tibie  power  of  a  party,  gzonnd  for  imprisonment  till 
act  be  performed,  489. 

is  also  Indictable,  490. 

party  attached  for,  illness  of,  how  to  be  confined,  493. 

Judgment  or  order  in  case  of,  final  and  oonduaiye,  493. 

punishment  for,  498. 

See  JuBTioss'  Ooubm. 
OOirriNUANCE,  of  a  cause  for  absence  of  eyldenoe,  168. 

in  partition  suit,  when,  286. 

of  trial,  etc,  for  unretomed  commission,  488. 

examination  of  witness  on,  664. 

See  JuBTioxs*  Ooitbtb. 
OOKTBAOT,  seTeral  causes  of  action  on,  may  be  united,  64. 

attachment  may  issue  in  action  upon,  ISHX 

affldayit  to  specify  that  defendant  is  indebted  upon,  131. 
CONTBOL.    See  Jubisdiction,  86. 
OOHrrBOVXSST.  when  Gonri  to  determine,  17. 

Court  may  order  third  parties  brought  in,  when,  17. 

may  be  submitted  without  action,  877. 

must  appear  real,  by  aifidavit,  877. 

Judgment  entered  as  in  other  cases,  878. 

Judgment  to  be  enforced,  879. 

Judgment  subject  to  appeal,  379. 

may  be  submitted  to  arbitration,  880. 
OONYEBSION,  of  money  or  propeorty  ground  of  arrest,  78. 

See  JusTzcxs'  Ooubss. 
OOITTEYANGES,  in  partition  to  be  ordered,  397. 

to  be  recorded,  299. 
OONYICTS,  unless  pardoned  not  to  be  witnesses,  394. 

to  answer  as  to  preyious  oonyiction,  406. 
COPABTNEBS,  may  be  witnesses  on  own  behalf,  428. 

may  be  sued  by  firm  name,  666. 
COPY,  of  written  instrument,  when  deemed  admitted,  63. 

certified,  when  to  be  eridoice,  447. 
COBPOBATION,  how  summons  seryed  on,  29. 

officer  ot,  may  verify  pleadings,  66. 

how  may  be  epjolned,  117. 

rights  or  shares  may  be  attached,  134, 

how  attachment  serred  on,  126. 

may  be  sued  by  Judgment  creditor,  244. 

foreign,  may  be  compeUed  to  give  security  for  costs,  612.  • 

See  JusTZGXs*  GoufiTS. 
OOBBEOnolf ,  of  a  yerdlct,  when  allowed,  171. 

of  an  award,  when  allowed,  387. 
OOBTS,  on  nonsuit  to  be  paid  by  plaintifl;  148. 

on  Judgment  by  defkult^  160, 

when  plaintiff  shall  not  recorer,  S56, 890, 498. 

In  partition  of  real  property,  280,  808. 

on  usurpation  of  office  or  franchise,  316L 

appellate  Court  may  tax,  346. 

on  Judgment  by  confession,  376. 

when  submission  to  arbitration  reyoked,  889. 

after  offer  to  compromise,  who  shall  not  recoyer,  890. 
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OO0TS.    Continued. 

allowed  on  writ  of  mandate,  477. 

proTaillng  party  idlowed,  494. 

when  allowed  to  plaintilT  of  course,  49S. 

flye  per  cent,  allowed  to  plaintiff  in  San  Franciaoo,  note  to  ^  495. 

fifteen  dollars  allowed  in  certain  cases.    See  note  2  8  4B6w 

"Whem  the  State  is  a  jMuiy,  note  to  (>  496. 

when  allowed  in  only  one  action,  496. 

when  allowed  to  defendant  of  course,  497. 

in  certain  cases  to  be  allowed  or  not,  498. 

separate  defendants  may  recover,  489. 

on  appeal  In  discretion  of  Court  in  certain  cases,  500. 

of  referees  may  be  agreed  upon  by  parties,  504. 

on  postponement  of  trial,  606. 

in  discretion  of  Court  or  referee,  506. 

on  tender  before  trial,  506. 

If  tender  bo  found  true,  no  costs  allowed  plaintiff,  606. 

but  plaintiff  to  pay  defendant's,  506. 

chargeable  against  estate,  etc,  in  action  prosecuted  or  defended  by  administzator, 
etc,  507. 

on  certiorari  or  review,  508. 

on  commencement  of  action,  509. 

on  filing  notice  of  appeal,  609. 

memorandum  of  Items  ot,  when  deliTered  to  Clerk,  610. 

Judgment  to  include,  611. 

costs  to  be  entered  in  Judgment  within  two  daiys  after  ttiey  are  taxed,  6UL 

nonresident  to  give  bonds  for,  612-614. 

when  execution  may  issue  for,  666. 

transferring  cause,  costs  of,  note  1  to  1 18. 

See  ixjmcsB*  Conaan. 
COnirrEB  claim,    see  Br^it,  46, 47  ;  Jusnoxs*  Comsxa. 
COUirrY.  actions  to  be  tried  in  which,  18-21. 

offense  in  two  or  more  counties  where  tried,  19. 

to  be  stated  on  summons,  24. 

to  be  specified  in  complaint,  39. 
COUNTY  COUBT,  to  hear  cases  anew  on  appeal,  866. 

dyll  actions  how  commenced  in,  22. 

appeal  from,  369-866. 

appeal  to,  366,  624-629. 

power  ot,  867. 

See  Appkai*;  Judoe. 
GOTTNTT  JUDGE,  may  order  arrest  of  defendant,  74. 

upon  what  aflldavlt,  76. 

ahall  require  undertaking  on  arrest;  76L 

must  indorse  allowance  on  bail  bond,  90. 

may  grant  injunction.  111. 

when  it  may  be  granted,  112. 

to  require  undertaking  on  is^unctton,  116. 

may  hear  defSandant  before  Issuing  writ,  116. 

not  to  stop  business  of  a  oorp<»ation,  117. 

may  dissolve  Iqjunotion,  119. 

may  release  attachment,  187. 

may  order  Judgment  debtor  to  be  examined,  288. 

may  appoint  referee  for  the  purpose,  238. 

may  order  arrest  of  Judgment  debtor,  239. 

may  grant  order  to  survey  property  in  litigation.  268. 

to  review  Judgment  of  Clerk  on  mariner's  contested  dalm,  880. 

to  enlarge  time  to  file  statement  on  appeal,  etc,  840. 

to  sign  settled  statement  on  appeal,  841. 


INDEX.  XV 

COUNTY  JTrDQ:lL    C^mtinued, 

to  fix  the  amount  of  tmdertakiiig  on  appeal  In  certain  caaeo,  860. . 
to  qnalify  sureties  on  appeal  bond,  366. 

may  order  prisoner  to  be  examined  as  witness  in  certain  cases,  412. 
may  take  affidavit,  424. 
may  issue  commission  out  of  the  State,  483. 
may  administer  oatlis,  448. 
maj  order  Inspection  of  writings,  44A. 
may  grant  certiorari,  466. 
may  issue  mandamut,  467. 
COUBT,  may  detennine  controyersies,  where,  17. 
whm,  may  order  parties  to  be  brought  in,  17. 
actions,  how  commenced  m,  22. 
to  be  stated  in  summons,  24. 
name  o^  to  be  stated  in  the  complaint,  88. 
may  order  bill  of  items  of  account,  66. 
takes  Judicial  notice  of  statutes,  61. 
may  allow  answer  after  demurrer,  67. 
may  impose  terms  on  amendment,  66. 
may  disregard  errors  and  defects  in  pleadings,  71. 
may  order  arrest  of  defendant,  74. 
npon  what  terms,  76. 
to  indorse  allowance  on  ball  bond,  90. 
may  vacate  order  of  arrest  or  reduce  ball,  97. 
in  what  cases,  98. 
ma^  grant  ii^unctlon,  IIL 
when,  112. 

not  to  grant  after  answer,  without  notice,  114. 
to  restrain  defendant  till  decision,  114. 
to  require  undertaking,  116. 
may  order  hearing  for  injunction,  116. 
only  may  enjoin  corporations,  117. 
may  diSBolre  Injuncstion,  119. 

may  order  property  to  be  delivered  after  examination  of  garnishee,  1281 
may  release  attachment,  187. 
may  order  certain  things  to  be  deposited,  142. 
may  appoint  receiver,  148. 
may  render  a  several  Judgment,  146. 
when,  may  grant  nonsuit^  148. 
may  take  account  after  default,  160. 

may  appoint  referee  or  Jury  to  take  aooount  after  defltnlt,  160. 
to  try  issues  of  law,  164. 
may  grant  continuance,  168. 
to  try  challenges  for  cause,  168. 
may  order  sick  Juror  to  be  discharged,  161. 
to  charge  tiie  Jury,  166. 
may  order  cause  to  be  retried,  169. 
may  adjourn  in  absence  of  Jury,  170. 
may  direct  sealed  verdict,  170. 
may  correct  verdict,  172. 
may  direct  Jury  to  find  spedal  issues,  176. 
to  try  issue  of  liMst,  179. 
to  decide  what  is  a  waiver  of  Jury  trial,  179. 
may  order  reference,  182-184. 
to  dispose  of  objections  to  referees,  186. 
may  grant  new  trial,  193^ 
may  compel  party  to  satisfy  Judgment,  208. 
may  restrain  commisrion  of  waste,  286. 
may  order  Judgment  debtor  to  be  examined,  288. 
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COUBT.    Continued, 

may  appoint  referee  for  that  purpose,  238. 

maj  order  arrest  of  Judgment  debtor,  289. 

maj  require  debtor  of  Judgment  debtor  to  be  examined.  241. 

may  order  debtor  to  apply  the  debt  to  the  payment  of  the  Judgment,  313. 

may  forbid  transfer  of  property  of  Judgment  debtor,  24i. 

may  punish  for  contempt,  246. 

may  decree  mortgaged  property  to  be  sold,  246. 

to  direct  payment  of  surplus  money  in  foreclosure,  lifter  sale,  247. 

to  order  sale  of  foreclosed  property  when  debt  not  all  due,  948. 

shall  give  treble  damages,  when,  261. 

may  grant  order  to  enter  upon  property  In  dispute  to  survey,  988. 

may  issue  commission  to  take  testimony  out  of  the  State,  48S. 

may  grant  ii^unction  during  foreclosure  and  after  sale  before  conTeyance,  981. 

to  order  lien-holders  to  be  made  parties  in  partition  suit,  when,  278. 

to  appoint  referee  to  try  liens,  278. 

to  order  partition  or  sale  of  lands,  how  and  when,  276. 

to  confirm  or  set  aside  report  of  referee,  and  appoint  new  ones,  978. 

to  allow  expenses  of  partition,  280. 

to  direct  application  of  proceeds  of  sale  of  encumbered  property,  288. 

to  order  distribution,  286. 

to  direct  terms  of  sale  of  property,  288. 

to  fix  (^mpensation  of  tenant  whose  estate  has  been  sold,  291. 

to  protect  unknown  tenants,  292. 

to  ascertain  and  secure  value  of  future  contingent  or  vested  interests,  998. 

to  order  conveyances  to  be  executed,  297. 

to  direct  investment  of  proceeds  of  sale  in  partition  belonging  to  Qoknown  ownem, 

to  adjudge  compensation,  in  what  cases,  804. 

to  direct  by  whom  costs  shall  be  paid,  806. 

may  appoint  one  referee  in  partition,  809. 

to  enlarge  time  for  filing  statement^  etc,  on  appeal,  840. 

to  sign  settled  statement  on  appeal,  841. 

may  review  intermediate  orders  on  appeal,  844. 

to  fix  amount  of  undertaking  on  appeal  in  certain  cases,  360,  889. 

may  modify  or  dispense  with  undertaking  when  the  appeal  is  made  by  certslB 

sons,  363. 
to  qualify  sureties  on  appeal  bond,  366. 
may  order  perishable  property  to  be  sold  pending  appeal,  868. 
tadetermine  controversy  submitted  without  action,  377. 
may  (^mpel  arbitrator  to  make  award,  882. 
may  vacate  an  award,  when,  886. 
may  modify  or  correct,  887. 
to  postpone  the  trial  or  not  in  certain  cases,  400. 
may  order  subposna  to  be  served  by  the  Sheriff,  406. 
may  issue  warrant  for  the  arrest  of  disobeying  witness.  411. 
may  order  prisoner  to  be  examined  in  certain  cases,  419. 
may  administer  oaths,  443. 
may  order  inspection  of  writings,  446. 
may  grant  eerUorari,  466. 
may  issue  mandamutf  467. 
to  hear  writ,  47a 
may  order  Jury  trial,  479. 

may  grant  further  time  to  reply  in  mandamtu,  476. 

when  the  answer  raises  no  issue  of  tactf  Court  shall  proceed  to  hear  appllcatioo, 
may  order  reference  to  assess  damages,  477. 
to  order  peremptory  mandate,  477. 

may  fine  or  Imprison  party  refusing  to  obey  NMNidamiM,  479. 
may  punish  for  contempt  summarily,  481. 
to  Indorse  amount  of  bail  on  warrant  for  contempt,  488. 
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COURT.    C9tUiHued. 

to  hear  proceedingB  for  contempt,  487. 

may  allow  costs,  496. 

may  allow  costa  to  defendants  in  some  actions,  490. 

discretionary  on  costs  for  appeal,  610. 

may  order  trustee  or  administrator  to  pay  costs,  670. 

tax,  607. 

may  order  undertaking  for  costs  in  certain  cases,  613. 
COUBT  COUMIBSIONEBS,  acts  concerning.     See  Hltt  Dig.,  sees.  1370-1272 ;  Stat  1869, 

p.  761— 186S-4,  p.  329—1866-6,  p.  233—1867-8,  p.  446. 
Bee  GouMTT,  Supbbmi,  Disxbxot,  Pbobatb,  Jubtzcks',  Matobs'  axd  Rbcobdkbs'  Coumra, 

AXD  JXTDOX. 

Bulea  of  Court    See  Appendix,  p.  18. 
CKEDITS  AND  DEBT&    See  Debts,  126, 180,  240. 
CBEDITOBS,  may  redeem.  231. 
CB068  COMPLAINT,  senrlce  of  snd  time  to  plead  to,  88. 

answer  or  demurrer  to,  46,  60. 
CBOS8  DEMANDS,  what,  deemed  compensated,  48. 
CUSTOM,  proof  ot  admitted  in  certain  cases,  661. 

I> 

DAMAGES,  complaint  to  state  amount  ot  demanded,  89. 

witb  what  claims  for,  may  be  united,  64. 

after  deftiult  Court  to  order,  assessed  by  Jury  in  certain  cases,  160» 

excessive  ground  for  new  trial,  193. 

treble,  allowed  in  actions  of  waste,  261. 

treble,  allowed  in  forcible  entry,  258. 

measure  ot  in  certain  cases,  662.^ 

when,  set  off  by  improvements,  267. 

for  usurpation  of  oflBoe  or  franchise,  814. 

allowed  when  appeal  taken  for  delay,  345. 

witness  disobeying  subpoena  liable  for,  410. 

allowed  on  writ  of  mandate,  477. 
DEATH,  flitther  or  mother  may  maintain  action  fi>r,  of  child,  U. 

guardian  for  death  of  ward,  11. 

action  not  to  abate  by  of  party,  16. 

not  to  prejudice  set-ofl^  48. 

of  defendant,  exonerates  bail,  86. 

Judgment  upon  verdict  after,  201 

on  permission  ot  Probate  Court  execution  may  issue  upon  Judgment  after,  216. 

deporition  may  be  read  after  death  of  witness,  430^  443. 

substitution  in  appellate  Court  after,  rule  XIY,  Appendix,  p.  22. 
DEBTOR,  of  defendant  to  be  served  with  notice  in  attachment*  126k 

liability  of,  after  notice,  127. 

of  Judgment  debtor  may  p^  Sheriff^  240i 

may  deny  liability,  27L 

proceedings  against  Joint,  86&-87& 

Judgment,  may  be  examined,  238. 

third  parties  may  be  examined  as  to  property  of  Judgment  debtor,  241. 

See  Joint  Dkbtobs. 
DEBTS  AND  CREDITS,  how  attached,  125. 

in  attachment  notice  to  be  given  to  party  owing  debts  or  holding  credits,  136. 

may  be  levied  upon,  217. 

can  be  levied  upon,  when,  180. 

how  levied  upon,  130. 

discharged  by  the  Sherifl  'a  receipt,  180,  240. 
DECISIONS,  in  appellate  Courts  to  be  in  writing,  wlien,  667. 
DEFAULT,  Judgment  by,  when,  160. 
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DEFAULT.    Continued. 

if  against  a  nonresident,  150. 

relief  not  to  exceed  the  demand  in  complaint,  147. 

when  relief  is  granted  in  Judgment  by,  68. 

writ  of  mandate  not  granted  by,  470. 
DEFECT,  of  parties  a  ground  of  demurrer,  40. 

when  waived  by  the  defendant  in  pleadings,  45. 

when  defective,  Coxat  may  order  further  account,  56. 

in  proceedings,  when  disregarded  by  the  Court,  71. 
DEFENDANT,  is  the  adverse  party,  2. 

who  may  be  made,  18,  14,  668. 

several  may  be  joined  as,  14. 

defense  by  one  or  more,  14. 

Is  summoned  to  appear  and  answer,  24. 

how  he  may  waive  stimmons,  23,  85. 

summons,  how  served  upon,  28,  29. 

when  served  by  publication  of  summons,  80. 

attorney  may  be  appointed  for,  81. 

when  the  action  is  against  several,  82. 

when  he  may  demur,  40. 

may  answer,  in  what  time,  25. 

may  demnr  or  answer,  88. 

may  demur  and  answer  at  the  same  time,  42. 

may  demur  to  the  whole  complaint,  or  to  one  or  more  of  several  causes  of  actloo,  tt. 

answer  to  amended  complaint,  when,  43. 

may  set  forth  several  defenses,  49. 

must  be  separately  stated,  49. 

his  answer,  what  to  contain,  46. 

his  answer,  when  to  be  verified  by,  S5. 

who  need  not  verity,  65. 

his  signature  deemed  valid,  unless  denied  by,  under  oath,  68. 

when  not  personally  served  may  answer  in  six  months,  68. 

can  be  arrested,  when,  73. 

to  be  discharged  on  giving  bail  or  deposit,  80,  81,  91. 

may  apply  for  a  reduction  of  bail  or  delivery  from  arrest,  97. 

to  be  served  with  certain  papers  in  replevin,  102. 

the  effect  of  his  excepting  to  the  sufficiency  of  tiie  sureties,  108. 

the  effect  of  his  not  excepting  to  the  suffioienoy  of  the  sureties,  104. 

may  be  retrained  after  answer  filed,  114. 

may  be  heard  before  lx\Junotion  issues,  116. 

may  move  to  dissolve  injunction.  118. 

what  papers  to  be  used  in  the  motion,  118. 

his  property  m«y  be  attached,  125. 

what  property  may  be  attached,  124. 

how  attached,  125. 

may  have  attached  property  redelivered,  183. 

may  In  attachment  have  Judgment,  185. 

may  move  to  discharge  attachment,  when,  186, 138. 

may  have  nonsuit  entered,  148. 

Judgment  against,  in  defiinlt,  150. 

may  bring  issue  to  trial,  167. 

may  take  a  dismissal,  157. 

may  challenge  jurors,  161. 

may  have  peremptory  challenge,  161. 

may  waive  trial  by  jury,  179. 

may  object  to  referee,  185. 

may  move  for  a  new  trial,  198. 

may  bring  cause  before  the  Court  for  argument,  198. 

may  have  Judgment,  when,  199. 
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DEFENDANT.    Continued, 

mmy  be  a  witneM,  423,  428. 

may  be  arrested  for  aanrpatloii  of  office,  811. 

Judgment  for  or  against,  813. 

to  iMj  damages  for  nsnrpation  of  office,  814. 

may  be  fined,  318. 

steamer  or  boat  may  be  made,  818,  836. 

must  Terliy  confession  of  Judgment,  875,  896. 

to  recoYer  costs,  when,  496. 

to  recover  costs  after  tender  to  plaintifT,  506. 

tDBj  demand  security  for  costs  In  certain  cases,  512. 

when  he  shall  be  deemed  to  hare  appeared,  528. 

copartner,  666. 
DEFENSES,  action  by  assignee  without  prejudice  to,  when,  6. 

when  new  matter  oonstitntes  a,  46. 

defendant  may  set  forth  several,  49. 

each,  shall  be  separately  stated,  49. 

plaintiff  may  demur  to,  60. 

the  Court  may  strike  out  sham  and  irrevelant,  50. 

when  deemed  genuine  and  duly  executed,  54. 

may  state  what,  in  libel  and  slander,  68. 

See  Jxranoxs'  CCfutat. 
DELINQUENT,  bidder  at  execution  sale,  224,  226. 
DSLIVEBY,  of  property  purchased  at  execution  sale,  when,  227. 

of  oertiflcate,  when  given,  227,  228. 

of  certiflcato,  when  sufficient  to  pass  property,  228. 
DEUAND,  of  bill  .)f  items,  when  end  how,  66. 

assignor  not  a  witness  for  assignee  in  unUquldated,  4. 
DEBIUBBEB,  by  defendant,  when,  33. 

waives  summons,  22. 

to  be  filed  with  the  Olerk,  88. 

on  whom  served,  88. 

is  a  part  of  the  pleadings,  88. 

to  the  complaint,  when  to  be  filed,  40. 

causes  of  demurrer,  40. 

to  state  grounds  distinctly,  41. 

to  the  whole  complaint,  when,  43. 

may  demur  to  part  and  answer  to  part,  43. 

may  demur  and  answer  at  same  time,  43. 

to  answer  and  defenses,  when,  50. 

time  within  which  plaintiff  may  demur,  60. 

after,  either  party  may  amend,  67. 

U,  to  complaint  overruled.  Court  may  allow  answer  to  be  filed,  67. 

if,  to  answer  overruled,  fMsts  alleged  considered  denied,  67. 

See  Jusnoxs'  Coubtb. 
DENIAL,  of  the  complaint^  when  apedflc,  when  general,  46. 

must  be  verified,  or  written  instruments  will  be  deemed  geoidne^  68,  64. 
DEPOSIT,  made  by  defendant  discharges  him  ttom  arrest,  80,  91. 

to  be  paid  into  Court  by  the  Sheriff,  93. 

may  be  withdrawn  on  giving  ball,  98. 

how  disposed  of  after  Judgment,  94. 

when  paid  into  Court,  143. 

of.  surplus  in  Court  on  foreclosure,  when,  347. 

of  overplus  after  sale  of  steamer,  829. 

must  be  made,  with  whom  on  appeal,  848,  866. 

by  defendant  on  interpleading,  668. 

See  Jumois*  Oouias. 
^EPOSmON,  when  may  be  taken,  438. 
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DEPOSITION.    CcmHimedL 

affldftTlt.  439. 

to  be  reAd,  to  whom,  dgned,  sealed,  430. 

how  sent,  480. 

may  be  read  after  Clerk  flxiiahea,  430. 

may  be  read  as  evidenoeat  any  stage  of  the  same  aoiioa,  48L 

of  witnesses  out  of  the  State,  when  taken,  482. 

may  be  taken  when  the  trial  is  postponed,  064. 

See  Jnancns'  Ooubts. 
DEPUTT,  Sherlir,  serTioe  of  summons  by,  38. 

Oonstable,  see  Jusncxs'  Goubts,  618,  614. 
DETAINER,  complainant  when  to  recover  treble  damages  for,  963,  (see  Aci— Appendix.) 
DISABILITT,  of  a  party  insni&oient  to  cause  abatement,  16. 
DiaBl][^£MENTB,  allowed,  if  necessazy,  494. 

to  be  rerifled,  by  whom,  510. 
DI3C0NTINUANGE,  148. 
DISGLAIMEB,  356. 
DISCO  VEST,  of  new  evidence  a  gronnd  for  new  trial,  108. 

nnder  oath,  how  obtained,  417. 
DISMISSAL,  of  an  action  may  be  taken  when,  148. 

either  party  may  take,  167. 

for  not  giving  security  for  costs,  614. 

of  appeal,  if  the  requisite  papers  are  not  fUmidied,  846. 

of  appeal  ttom  the  Probate  Court,  when,  866. 

See  Jusxicss'  Coubts. 
DISOBEDIENCE,  of  a  witness  to  a  subpoona,  how  punished,  406,  410. 

of  a  peremptwy  mandate,  how  punished,  470. 

of  any  writ,  when  duly  served,  a  contempt,  480. 

See  Jusncss'  Coubxi. 
DISQUALIFICATION,  cause,  of,  in  Jurors,  163. 

objection  to  the  appointment  of  referee  ibr,  188. 
DISTRICT  COURTS,  how  dvll  action  commenced  in,  S2. 

appeals  to  Supreme  Court  fh>m,  847,  868. 

Court,  costs  to  be  paid  to.  Judge,  609. 

Rules  in,  see  Appendix,  p.  38. 

Judge  ol^  may  order  arrest  of  person  usurping  ottoe,  811. 

Judge  ot  may  order  deposition  of  prisoner  to  be  taken,  412. 
DOCEJn?,  what  entries  to  be  made  of  Judgment,  304. 

what  is  Judgment,  306. 

Judgment,  may  be  inspected  by  public,  306. 

how  Judgment,  may  be  made  a  lien  on  iwoperty  in  another  oounty,  207. 

copy  ot,  on  redemption  requisite,  334. 

Judgment  of  appellate  Court  to  be  entered  in,  868. 

See  JxTsnois'  Counxs. 
DOCUMENTS,  Court  may  order  inspection  of,  446. 

when  evidence  ot  contents  of,  may  be  given  aUMmAit  447. 

copy  of,  when  given  in  evidence,  666. 

See  WmTDfoe;  Rboobds. 
DUCES  TECUM,  subpoena  msy  require,  403. 

See  BVDBHOX. 
DUPLICATE,  ol  oertiflcate  of  sale  on  execution  to  be  recorded,  229. 

* 

EJECTMENT,  see  Rbal  Pbofkbtt. 
ELECTION,  810,  816. 

EMBASSADOR,  of  United  States  to  take  affidavit,  426. 
to  certify  record  of  foreign  Court,  461. 
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winffgg^zr.TgM  g WT,  of  money,  ground  of  arrest*  78. 

See  JiTRtoss'  Gotntni 
KNTBT.  demages  ftv  unlawful,  trebled,  25& 

See  FoBOZBLB  Bmtbt  ahd  Driinib— Appendix,  p.  1. 
KaACrUSBB,  448. 
KBBOBS,  when  may  be  dlnegarded  in  pleadings,  71. 

in  law,  at  trial,  ground  for  new  trial,  198. 

in  trsnsoript  on  appeal,  role  XU— Appendix,  p.  91. 

writ  of;  to  Snpreme  Oonrt,  mles  ZXVII,  XZXL— Appendix,  pp.  94  and  95. 
SBTATE,  for  Ufe  or  years,  983. 
XYIDENCB,  in  action  for  libel  or  slander,  68. 

pos^Kmement  of  trial  on  ground  of  sbsenoe  of,  to  be  granted  only  on  aflldaTlt,  1S8. 

neiriy  dleoorered,  groimd  for  new  tarial,  198. 

also  Insnffioicmcy,  103. 

of  doonments,  records,  etc.,  44I&-4S3. 

cttet  to  compromise  nottobe  giyen  in,  800. 

deposition  to  be,  481. 

notice  to  prodnoe  doonments,  447. 

See  jDsnoai'  Ooubib. 
KXAIONATIOH  OF  DEBTOR,  94a  ^ 

JULUJfiPnONS,  may  be  taken  to  referee's  decision,  187. 

what  are,  and  when  taken,  188. 

point  oi;  to  be  particularly  stated,  188.    See  note  1 1 188. 

to  be  in  writing,  180. 

may  be  in  Judge's  minutes,  180. 
.  require  no  psrdonlsr  fbrm,  100. 

to  be  brlet  loa 

when  decision  deemed  excepted  to,  lOL 

mi^  be  taken  to  sufflcien<7  of  sureties  in  replevin,  108. 

to  sniBolency  of  sureties  on  appeal,  866. 

See  Jusxxcis'  Coxjbts. 
EXCESS,  to  be  paid  to  person  entitled  in  foreclosure  suit,  947. 

defendant  to  haye  Judgment  for,  when  counter  claim  exceeds  plalntiiTs  demand,  100. 

See  Jusncss*  Oounn. 
BXBOUnOH,  for  balance  in  attachment*  188. 

may  issue  within  flTe  years,  900. 

how  to  issue,  and  to  whom,  910. 

what  to  require,  910. 

in  action  upon  Joint  contract*  911. 

when  to  be  returned,  919. 

to  enforce  Judgment,  918. 

may  issue  upon  order  of  Probate  Oourt  after  death  of  Judgment  debtor,  916. 

may  issue  to  Sheriif  of  any  county,  916. 

what  property  liable  to,  917. 

how  debts  and  credits  to  be  subject  to»  917. 

not  to  affect  property  until  lery,  917. 

dalm  by  third  person  under,  918. 

claim  to  be  determined  by  SherilPs  Jury,  918. 

what  exempt  from,  910. 

how  writ  of,  executed,  990. 

derks,  merchants,  etc.,  to  be  first  paid  in  certain  cases,  note  (a)  1 190. 

notice  of  sale  imder,  991. 

penalty  for  selling  property  under,  without  notice,  992. 

how  property  to  be  sold  under,  998. 

against  delinquent  bidder,  996. 

liability  of  ofAoer  in  certain  cases,  996. 

dellyery  by  officer  of  property  purchased  under,  997-990. 

real  property,  how  redeemed,  980. 


V 
EXBOUnON.    ConUtiued. 

who  maj  redeem  property  sold  under,  330. 

when  Bale  under,  becomes  absolute,  232. 

proceedings  supplementary  to,  233-245. 

waste  may  be  restrained  until  exeontioQ  of  conveyBiioe  under,  286w 

for  deficit  after  foreclosure,  246. 

damages  for  injury  to  property  sold  under,  to  be  reooTored  by  purohaier, 

against  yessels,  etc.,  328. 

against  vessels,  etc.,  what  to  direct*  839. 

may  issue  for  costs  and  damages  in  numdamut,  477. 

may  issue  to  reoorer  costs,  666. 

See  JufencKs'  Cointxs. 
EXEQUTOB,  may  sue  by  himself  without  joining  eutvi  que  tnui^  6. 

See  ADMnoBTBiLTOB. 
EXEBCFTION,  what  subject  to,  from  execution,  219. 

sewing  machines,  i  319,  note  2. 

life  insurance,  note  3. 

books,  maps,  etc,  of  searchers  of  Records,  note  4. 

cemetery  lots  and  pews  in  churches,  note  6. 

homestead,  note  6. 
EXONSBATION,  of  bail,  what  is,  82,  83,  86. 
EXPRESS  TRUST,  trustee  oi;  who  is,  8. 

FACTS,  to  be  stated  in  complaint,  89. 

not  sufficient,  in  complaint  is  ground  of  demurrer,  40. 

objection  to  want  of  sufficient,  not  waived,  45. 

trial  of  question  at,  not  in  pleadings,  8. 

how  iMue  of,  arises,  163. 

separate  finding  of,  on  decision,  180. 

to  be  agreed  -upon,  on  submission  of  controversy,  377. 

See  IssTTBs. 
FATHER,  may  sue  for  ix^ury  or  death  of  child,  11. 
FEDERAL  COURTS,  transfer  of  cases  to,  Title  m,  note. 
FEES,  of  witness  to  be  tendered,  404. 

of  attorneys,  494. 

of  referees,  604. 


See  Coon. 
FELONS,  not  to  be  witnesses,  394. 
FEMALE,  not  to  be  arrested  in  Justices'  Courts. 
FINDINOS,  how  given,  180. 
FINES,  of  public  officers  to  be  stopped  in  Comptroller's  hands,  479. 

•mount  of,  for  contempt,  493. 

•mount  ot,  for  usurping  oflice,  etc.,  316. 

See  Co2(tbmpt;  Disobxdxxhox, 
FIRE  ENGINES,  exempt  from  execution,  219. 

FORCIBLE  ENTRY  AND  DETAINER,  Act  concerning,  Appendix,  p.  L 
FOREIGN  COURT,  records  of;  may  take  af&davit,  426. 
FOREIGNERS)  when  witnesses  may  have  Interpreter,  40L 

may  have  process,  in  certain  counties,  in  Spanish,  646. 
FORECLOSURE,  of  mortgages,  246-248. 

sale  of  property  under,  246. 

surplus  under,  to  be  paid  defendant,  347. 

yrhem  debt  not  all  due,  248. 

only  remedy  under  mortgage,  360. 

where  action  to  be  brought  for,  18. 
FORFEITURE,  a  statutory  penalty,  19. 
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FOBFEITUKK    ConHnued. 

aotion  for  recovery  of ,  where  trled^  19. 
FORM  OF  ACTIONS,  one  only,  1. 
FRANCHISE,  aa  to  usurpation  of  olfioe,  etc.,  SlO^Ut, 

See  OmoK. 
FRAUD,  la  »  ground  for  arrest,  73. 

See  Jusnoxs'  OonBOES. 
FUTURE,  tense  included  in  present,  647. 
FURNITURE,  whst^  exempt  from  ezeoution,  219. 

a 

GARNISHEE,  may  be  examined  nnder  oath,  to  famish  memorandum  to  SherilT,  129. 

Sheriff's  receipt  to  be  discharge  of,  190. 
GARNISHMENT.    See  Attachukst;  Jusncxs'  Coubts. 
GOLD  COIN,  200;  notes. 
GREENBACKS,  200;  notes. 
GUARDIAN,  infant  to  appear  by,  9. 

how  appointed,  9,  10. 

may  maintain  action  for  iqjnry  or  deatiOL  of  ward,  11. 

may  be  sued  for  committing  waste,  250, 

in  certain  cases  securities  of  in&nts  to  be  in  name  of,  289. 

not  to  purchase  land  in  partition  except  for  inf&nt's  benefit,  296. 

proceeds  of  sale  of  infiuat's  share  in  partition  to  be  paid  to,  906. 

same  as  to  insane  persons,  306. 

may  consent  to  partition  in  certain  cases,  907. 

to  be  appointed  by  Justice  of  the  Peace  tn  certain  cases,  639. 

to  give  his  consent  in  writing.  639. 

See  JusncBS'  Coubts;  Intasts. 


HIGHWAYS,  persons  taking  wood  firom,  liable  for  damages,  251. 

where  timber  taken  to  repair,  value  to  be  paid,  252. 
HUSBAND,  when  to  be  Joined  with  wife,  7. 

when  not  to  be  joined,  7. 

not  to  be  witness  for  or  against  wifi^  896. 


IMMATERIAL  MATTER,  may  be  stricken  out,  50. 

IMPROVEMENTS,  may  be  set-oif  in  ejectment,  257. 

INADYEBTENCE,  defendant  may  be  relieved  from  judgment  taken  through,  08. 

INDIANS,  shall  not  be  witnesses,  894. 

INFANT,  shall  sue  and  appear  by  guardian,  9. 

how  guardiui  appointed  for,  9, 10. 

how  summons  served  on,  29. 

securities  of;  to  be  taken  by  guardian,  289. 

guardian  to  receive  proceeds  of  sale  for,  805. 

when,  cannot  be  witness,  384.  ^  ^i-l 

See  JusTioBs'  Gou&is. 
INJUNCTION,  what  is  an,  and  how  granted.  111. 

how  enforced,  IIL 

in  what  cases  granted,  112. 

at  what  time  granted,  113. 

complaint  and  affidavits  must  show  grounds  for,  113. 

what  papers  to  be  served  with,  113. 

not  allowed  after  answer  but  upon  notice,  114. 

defendant  may  be  restrained  till  decision.  114. 

undertaking  on  part  of  plaintiff,  115. 
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Goart  may  make  order  reqnirisg  defendant  to  ehow  oanse  why  writ  dionld  not 
116. 

against  corporation,  to  raspend  budnees  of,  117. 

motion  to  diaeolye  or  modify,  118. 

when  to  be  diioolYed  or  modified,  119. 
DTJUBY  TO  OHABAOTEB,  action  for,  and  for  malicioiu  arrest  or  prosecution. 
Joined,  64. 

defendant  may  be  arrested  In  actions  Ibr,  78, 644. 
INSAIYITT,  service  of  summons  on  person  of  unsound  mind,  99, 643. 

guardian  may  receive  proceeds  of  sale  on  partition,  806. 

guardian  may  consent  to  partition  and  execute  release,  307. 

persons  laboring  under,  cannot  be  witnesses,  894. 
INSPECTION,  of  writings,  446. 
INBTBUCTIONS  TO  JUBT,  what  instructions  shall  state,  166. 

shsU  be  furnished  in  writing  to  either  j>arty  upon  request^  166. 

additional,  may  be  given  after  Jury  have  retired,  169. 
INSTBUMBNTS  IN  WBITINO,  subpoena  may  require  witness  to  bring,  403. 

party  may  be  ordered  to  give  inspectton  and  copy  of  certain,  446. 

penalty  for  non-compliance  with  order,  446. 

when  evidence  aliunde  of  contents  ot,  may  be  given,  447. 

when  altered,  party  shall  account  therefor,  448. 
INTEBE8T,  real  party  in,  to  bring  action,  4. 

who  may  not  be  witnesses  on  the  ground  of,  893. 

test  of,  which  shall  render  witness  incompetent,  893. 

on  verdict,  to  be  included  in  Judgment,  611.  ■ 
INTEBPTiKA  DKR,  when  a  party  defendant  may  i^ply  to  have  a  third  parson  sobstttated  in 
his  place,  668. 

application  shaU  be  made  on  affidavit,  668. 

defendant  shaU  deliver  the  thing  in  dispute  Into  Gourti  668. 
INTBBPBBTER,  shall  be  sworn  for  a  witness  ignorant  of  the  English  Umgosge,  401. 
INTEBBOOATOBIES,  direct  and  cross,  may  be  annexed  to  oommisston  to  tske  testi- 
mony, 434. 

may  be  settled  by  Judge  gianting  commission,  434. 

witness  shsJl  be  examined  in  answer  to,  486. 

See  WixMxas. 
INTEBTENTION,  definition  ot  669. 

who  shall  be  entitled  to  make,  669. 

may  take  place  before  or  after  causes  Joined,  660. 

shaU  be  by  petition,  stating  grounds  thereof,  661. 

shaU  be  served  on  parties  to  the  action,  661. 

shall  be  answered  as  if  an  original  complaint,  661. 

determination  o^  and  costo  thereon,  663. 
IRBEOULABITIES  IN  PBOGEEDINOS,  as  ground  fi>r  new  trial,  193. 

purchaser  of  real  property,  evicted  on  account  ot  may  recover  price  paid,  337. 

on  failure  to  recover.  Judgment  may  be  revived  against  debtor,  387. 
IBBELEYANT  MATTEB,  may  be  stricken  from  pleading,  60,  67. 
ISSUES,  of  fiu)t  not  raised  by  pleadings  may  be  ordered  to  be  tried  by  Jury,  8b 

defined  and  classified,  161. 

of  law  when  they  arise,  163. 

of  law,  how  disposed  of,  164. 

of  &ct,  when  they  arise,  153. 

of  fact,  how  to  be  disposed  of,  166. 

of  fitct,  decision  on,  when  tried  by  the  Court,  180. 

of  &ot,  trial  by  Jury  may  be  waived,  how,  179. 

if  issues  of  law  and  fact,  those  of  law  to  be  first  disposed  of;  156. 

reference  may  be  ordered  to  try  all  the,  183. 

causes  shall  be  entered  on  calendar  by  date  of;  156. 
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ISSUES.     ContfiMad. 

to  remidn  on  oalendv  until  dlapoied  d,  156b 

either  pari^  znny  bring  Isaue  to  trial,  167. 

trial  at  in  actlona  against  Jcrint  debtors,  8TS. 

trial  of,  in  applioatlona  for  mandoauw,  473. 
IXEMB  OF  ACCOUNT,  need  not  be  set  forth  tn  pleadings,  M. 

party  shall  after  demand  glre  bill  of,  66. 

Oourt  may  order  a  farther  blU  of;  66. 


J^OINBSB*  ^fpartUMt  execntoY,  etc.,  need  not  Join  the  person  for  whose  benefit  the  aotlon 
la  bron^t,  6. 

when  hnsband  mnat  be  Joined  if  a  married  woman  is  a  party,  7. 

an  parties  in  interest  shall  be  Joined,  12-14. 

if  consent  of  a  plalntiif  be  not  obtained,  he  shall  be  made  defendant,  li. 

In  qneattons  of  general  interest,  one  may  represent  all,  14. 

parties  severally  liable  on  any  instroment  may  be  Joined  or  not,  16. 

qf  GOMMU  of  ocMon,  what  cause  of  aotlon  may  be  Joined,  64. 
JOmT  DSBTOfiS,  proceedings  when  summons  is  not  served  upon  all,  83. 

ezecntion  on  Judgments  sgainst,  211. 

may  be  summoned  to  show  cause  when  Judgment  is  not  obtained  against  all,  368. 

need  not  file  new  complaint,  869. 

•nmmons,  what  to  contain,  860. 

mimmons  shaU  be  accompanied  by  affidavit,  870. 

answer  to  such  summons,  what  to  contain,  872. 

Statute  ci  Limitations  cannot  be  set  up,  379. 

lasnes  tried  as  In  other  oases,  878. 

Judgment  shaU  be  for  balance  due  and  interest,  873. 

See  JxTsncBS'  Covbtb. 
JUDOB,  may  change  the  place  of  trial  when  he  is  disqualified,  21. 

may  order  farther  items  of  account  to  be  given,  66. 

may  issue  order  of  arrest,  74. 

exceptions  mi^  be  delivered  in  writing  to,  180. 

may  enter  exception  in  minutes,  180. 

may  order  Judgment  debtor  to  answer  concerning  his  property,  280. 

may  order  usurper  to  be  arrested,  when,  311. 

may  be  a  witness  for  either  party,  400. 

when  may  issue  subpoena,  408. 

may  make  an  order  that  subpcena  be  served  on  concealed  defeodant,  406. 

may  order  deposition  of  prisoner  to  be  taken,  ^2. 

deposition  may  be  taken  before,  428. 

may  rader  commission,  488. 

granting  commission,  to  settle  interrogatories  tn  certain  cases,  484. 

to  tske  deposition  in  proceedings  to  perpetuate  testimony,  488. 

may  administer  oaths,  448. 
lUDQlOSMT,  when  plaintUTmay  tske,  20. 

how  pleaded.  60. 

party  may  be  relieved  frmn  in  certain  cases,  68. 

not  to  be  reversed  for  immaterial  error  in  the  pleadings,  71. 

defendant  may  be  arrested  at  any  time  before,  77. 

how  satiifled  in  attachment  suit,  182. 

what  it  is,  144. 

may  be  entered  at  any  time,  144. 

how  to  be  entered  where  there  are  several  parties,  146, 146. 

what  relief  to  grant,  147. 

of  nonsuit  where  to  be  entered,  148. 

when  to'be  on  merits,  140. 

nay  be  giv«n  by  dsflmlt,  when,  160. 
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to  be  entered  upon  deciBion  of  Ctoort,  180. 

mfty  be  npon  Usne  of  law,  181. 

when,  to  be  entered,  197. 

may  be  for  defendant  for  excess  of  set-off,  109. 

may  be  for  possession  of  personid  property,  900. 

book  to  be  kept  by  Clerk,  201,  376,  878. 

not  to  be  lien  In  case  of  death,  902. 

transcript  of,  docket  may  be  recorded  in  other  oonnty  sad  shall  be  there  a  Ilsn,  907. 

how  to  be  satisfied,  206. 

execution  upon,  may  issue  at  any  time  within  five  yean,  900. 

to  be  enforced  by  execution,  218. 

when  certified  copy  o^  to  be  served,  213. 

when  and  how  execution  to  issue  upon,  after  death  of  party,  215. 

may  be  summary  sgainst  delinquent  bidder  at  SherifTt  sale,  22& 

how  and  in  what  cases,  may  be  reyived,  237. 

defendant  may  be  arrested  after,  239. 

creditors  may  prosecute  to,  actions  to  recover  debts  of  Judgment  debtor,  9M. 

may  be  to  abate  or  ei^oin  nuisance,  249. 

to  be  according  to  &ct  when  Interest  of  plaintiff  terminates  during  action,  966. 

In  partition,  on  whom  to  be  conclusiTe,  278. 

in  partition,  who  not  to  affect,  279. 

in  action  against  usurper,  what  to  be,  312-814,  816. 

sgainst  steamer,  etc.,  828. 

when  final  to  be  appealed  from,  336. 

may  be  reviewed  on  appesl,  338,  847,  869,  866. 

may  be  sgainst  one  or  more,  368. 

by  County  Court  on  appeal  how  enforced,  367. 

when  to  be  denied  by  Joint  debtor,  372. 

may  be  for  surplus  of  original,  373. 

by  confession  how  and  when  entered,  374-876. 

upon  submission  of  controversy  without  action  how  and  when  entered,  877-3791 

may  be  entered  upon  an  award,  882,  386. 

may  be  entered  upon  offer,  800. 

foreign,  440,  462,  666. 

to  carry  costs,  499,  611. 

on  writ  of  mandate,  477. 

on  indemnity  bond  to  Sheriff;  646. 

Bee  Dismissal  ;  NoMsurr ;  Jubucbs'  Ooubts  ;  Dkfaux/e  ;  BxBOimox. 

to  summons  Jury  to  try  issue  in  maiwlamia,  474. 

may  punish  summarily  for  contempt  in  certain  cases,  481. 

to  indorse  amount  of  bail  on  warrant  for  contempt,  488. 

SeeCoUBX. 

roll,  what  to  constitute,  203. 

to  be  entered  in  docket,  204. 

to  be  a  lien  on  real  property  for  two  yesn,  904. 

docket,  what  to  contain,  205. 

docket  to  be  open  for  inspection,  206. 
JUDGMENT  CREDITOR,  if  purchaser  evicted  to  be  liable,  237. 

may  require  order  to  examine  debtor,  288. 

may  require  arrest  of  debtor,  238. 
JUDGMENT  DEBTOR,  execution  sgainst,  210. 

execution  against,  alter  death,  216. 

may  point  out  property  to  Sheriff;  to  sell  under  execution,  290.  22Sb 

may  redeem  property  sold,  280. 

when  he  may  redeem,  281. 

what  payments  to  be  made  to,  288. 

may  be  required  to  appear  and  answer  as  to  his  propeirty,  288.  . 
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JUDGlfENT  DEBTOB.    OmMmted, 

maj  \m  erreeted,  when,  389. 

may  be  pnniBhed  for  contempt,  345. 

what  portion  of  wages  of;  to  be  exempt  ftom  exeoatlon,  348. 

what  property  of,  to  be  exempt  from  exeoatlon,  319. 
JUBISDICnON,  of  Court,  acquired  by  service  of  snmmona  and  complaint,  85. 

also  aoqoired  by  vohmtary  appearance,  8S. 

want  of,  tn  the  Oonrt  ground  of  demurrer,  40. 

otitJeotlon  to,  never  waived,  45. 

in  pleading  a  Judgment,  Cftcts  conferring  Jurisdiction  need  not  be  stated,  59 . 

if  controverted  must  be  proved,  59. 

See  JusTzoaa'  Ooubxb. 
JX7BOB8,  how  drawn  to  try  causes,  150. 

nmnber  ol^  169. 

parties  may  consent  to  any  number  of,  not  less  than  three,  169. 

substance  of,  oath  ot  160. 

may  be  challenged  by  parties,  161. 

on  wbaA  grounds,  may  be  challenged,  163. 

may  be  discharged  when  sick,  164. 

may  make  notes  during  the  trial  and  use  them  during  their  deliberations,  167. 

what  is  verdict  of,  174. 

affidavit  ot,  to  impeach  verdict,  198. 

may  be  witness,  400. 

See  Jusnon'  Ooubts. 
JITBY,  to  try  question  of  ISut  not  in  issue  by  pleadings,  3. 

Sheriff  may  summon,  in  attachment  where  property  daimed  by  third  person,  181. 

charge  to,  165, 168. 
JUSTICES'  COUBTS.    See  Statutes  of  1865-6,  and  1867-8,  as  to  Justice  Court  of  San  Fnm. 
daco. 
Aetiontt  dvil,  to  be  brought  in  defendant's  township,  685. 

when  may  be  brought  elsewhere,  685. 

venue  of,  in  San  Francisco,  585. 

how  commenced,  588. 
A^^fowmment,  when  necessary  by  amendment  of  pleadings,  680. 

when  Jury  Is  demanded,  683. 

for  cause  not  exceeding  ton  days,  683. 

for  cause  not  exceeding  four  months,  684. 

undertaking  on,  586. 
Jffidemit^  for  publication  of  summons,  648. 

on  arrest  ot  defendant,  644. 

on  attachment,  653. 

in  action  to  recover  possession  of  personal  property,  557. 

fbr  change  of  venue,  583. 

on  motion  for  adjournment,  688, 

on  application  for  new  trial,  638. 
AUegaHoru,  variance  between  proof  and,  when  disregarded,  579. 
Amendments,  of  defective  pleading,  678. 

when  party  entitied  to  oosts  on,  560. 
Answer,  when  not  Incumbent  on  party  to,  586. 

in  what  cases  township  disregarded,  685. 

to  state  ground  of  defense.  670. 

when  to  be  in  writing  or  verified,  571. 

when  oraJ,  673. 

must  contain  denial  or  set  up  counter  claim,  574. 

want  of  sufficient  knowledge  or  information,  676. 

to  spedfloaUy  deny  genuineness  of  written  instrument,  577. 
Appearance,  voluntary,  of  parties  objection  to,  waives  jurisdiction,  637. 
Appeal,  to  County  Court,  when  heard  on  statement;  when  tried  anew,  866. 

U 


JUHTiCIH'  OOITBTB.    Comtimmed. 

ordan,  etc.,  mfty  be  re  varied;  new  trial  bow  eondacted,  fUbne  to  ^meuil^  8R. 

how  taken;  witfaiii  what  time;  atatement  on  noi&oe,  fiSi. 

atatemeni  and  amendmenta  to  be  aottiod  bj^  Jnatioe^  03SL 

when  new  trial  to  be  bad,  6M. 

duty  of  Jnatioe  on  recelTlng  notice  of;  pajmant  d  feea,  637. 

undertaking  OQ,  028. 

alay  of  prooeedinga  on,  av. 
Arrtil,  ot  defMidant»  when  and  In  i^iai  caaea,  ttL 

nndertaklng  on,  6A6. 

undertaking  of  defimdant,  660. 

defendant  may  give  bail,  5i9, 

Judgment  on,  to  be  rendered  immediately,  6M. 

judgment  on,  ndien  defendant  anbject  to^  muat  ao  atato,  097. 

wben  contempt  committed,  617. 
Atta^Ment,  in  ^Hiat  caaea  to  iaaoe,  661. 

undertaking  on,  668. 

undertaking  on  releaae  ot  664. 
AUomeif,  wbo  may  act  aa;  Oonatable  not  to  act  aa,  634. 
Blank,  not  to  be  left  in  any  paper  except  sabpcena,  611. 
CkaUenge,  to  Juron,  fbr  oaoae,  to  betried  by  Juatice,  600. 

cauaeot  lOX 
Clatmt,  to  recover  poaaeaalon  of  peraonal  property,  666. 

undertaking  on,  660. 

defendant  may  require  retain  of  property  on  giving  bond,  KL 

of  third  persona  to  right  of  poaaeaaion  of,  666. 
Commiftton,  may  be  iasued,  620. 
Complaint,  shall  state  cause  of  action,  670. 

when  to  be  in  writing  and  yerifled,  671. 

when  oral,  to  be  entered  in  docket,  673. 

to  state  Ikcts  plain  and  direct,  673w 

when  on  a  note  or  written  obligation,  677. 
Comprcmite,  after  of,  and  acceptance,  696. 
OonceaimetU,  ot  defendant  to  avoid  service  of  process,  643. 

of  personal  property,  663. 
Cot|/S»fion  (^judgment,  may  be  entered,  686. 
CfangUibU,  684.  642,  615. 
Cfontempt,  punishment  for,  by  Justioe,  616. 
Corporations,  service  of  summons  on,  642. 
CoBti,  shaU  be  added  to  amount  of  verdict,  698. 

in  case  of  dismissal  judgment  to  be  entered  therein,  698. 

prevailing  party  entitled  to,  631. 

Justice  may  demand  deposit  for,  684^ 
Counter  claim,  may  be  set  up  in  answer,  676. 
Debtors,  examination  of  Judgment,  602. 
D^fcudt,  ot  plalntifr,  dismissal  of  action,  686. 
of  defendant,  Judgment  on  proofs,  586. 

of  defendant  when  action  on  written  instrumeot.  Judgment  to  be  entex^  69^ 
D^endant,  to  be  addressed  by  name,  640. 
to  be  personally  served,  642. 
where  taken  upon  arrest,  646. 
may  demand  immediate  trial,  649. 
may  be  discharged  by  action  of  plalntfO.  649. 

may  be  released  on  giving  ball,  660. 
Demurrer,  to  pleadings  or  part  thereof,  678. 
Dismissal,  ot  action  without  pr^udlce,  59L 
Disobedience,  to  a  lawful  writ,  order  of  process,  616. 
Docket,  to  be  kept  by  Justice,  what  must  contain,  604. 
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■hftU  be  prlnury  eTldenoe,  606. 

alpbftbetical  Index  to,  606. 
Evidence^  written  Inrtmment  or  copy  may  be  naed  on  trill,  576. 

original  written  Instrument  may  be  ordered  to  be  prodooed,  676. 
MxeqpHont,  of  defendant  to  snfBoienQy  of  raretles,  660. 
Exoeu,  of  amount  fonnd  due  may  be  remitted,  696. 
Eateuiion,  may  iaane  within  Hve  years,  600. 

afasll  issoe  to  Constable  or  Sherlfi;  601. 

bow  executed,  602. 
€f<Minntkmenl,  sections  applicable  thereto,  666. 
ChtardieM,  Justice  aball  appoint,  639. 

oonsent  oC  to  be  In  writing,  589. 
h^fimU,  how  served  with  process,  643. 
Intone  perton,  how  serred  with  process,  643. 
Joint  dd)iort,  judgment  to  be  entered  against,  694. 
Jmdffment^  transcript  ot  may  be  filed  and  docketed  with  the  Oonnty  Clerk,  699. 

time  of  receipt  of  snoh  transcript  to  be  noted,  699. 
JwriidteHon,  of,  in  cases  of  Joint  contract  and  liability  of  parties,  686. 

of,  in  cases  of  li^ury  to  person  or  property,  636. 

of,  tn  oases  of  detention  of  or  damages  for  personal  property,  636. 

ot  in  cases  of  foreclosure  of  mortgage  or  lien,  636. 

upon  personal  property,  536. 

provisions  of  Pr.  Act  applicable  to  J^istices'  Courts,  686,  683,  690. 
Juntrtt  to  be  citizens  of  township  or  dty  and  not  bystanders,  687. 

may  be  challenged,  peremptory  or  for  cause,  690. 
JuTft  trial  by,  when  to  be  demanded,  687. 

how  empanneled;  to  consist  of  not  less  than  three,  688. 
Jiut^fioalitm,  ot  plaintUTs  sureties,  when  excepted  to,  time  for,  660. 

of  defendant's  sureties,  when  excepted  to,  time  for,  662. 

of  plaintUTs  sureties  when  properly  daimed  by  third  party,  666. 
Lien,  Judgment  created  by  filing  transcript  with  County  Cleric,  699. 
Mail,  service  made  by,  643. 
Mines  and  mininff,  pleadings  shall  be  tn  writing,  67L 

must  be  verified,  67L 

veriflcation  may  be  by  agent  or  attorney,  671 . 

proof  of  customs,  etc.,  shall  be  admitted,  621. 

customs,  usages  or  regulations  must  be  established  and  in  force,  621. 

must  apply  to  the  particular  claim,  621. 

customs,  usages  and  regulations  shall  govern  decision  of  action,  621. 

such  customs,  etc.,  must  not  be  in  conflict  with  Constitution  and  laws  of  this  State, 
621. 

a  receiver  may  be  appointed,  661. 

application  to  be  made  by  party  out  of  possession,  661. 

notice  to  adverse  party,  661. 

parties  may  agree  upon  a  person,  661. 

receiver  shall  take  an  oath,  661. 

Justice  to  put  receiver  appointed  into  possession,  661. 

shaD  have  power  to  issue  written  order,  661. 

to  whom  directed,  661. 

receiver  shall  remain  in  possession  until  action  determined,  661. 

Court  may  issue  order  for  disposition  of  proceeds,  661. 

application  may  be  made  by  either  party,  661. 

notice  to  adverse  party,  661. 

Court  may  punish  as  for  contempt  person  disturbing  receiver  in  possession,  651. 

application  to  be  made  by  receiver,  661. 

must  be  upon  his  aflldavlt,  661. 

receiver  shall  keep  account  of  proceeds,  662. 
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receiyer  shall  ke^  Mooimt  of  ftmonnt  paid  aai,  602. 

shall  retain  proceeds,  662. 

shall  pay  over  by  order  of  Court,  662. 

receiver  shall  give  secnrity,  662. 

security  may  be  demanded  by  either  party,  602. 

receiyer  shall  be  allowed  reasonable  compensation,  not  to  exceed  ten  per  cent,  611 
Minor.    See  iHTAirr. 
Neuf  trUU,  in  what  oases  may  be  granted  within  ten  days,  622. 

notice  of  motion  for,  623. 
Nonretident,  how  seryed  with  process,  64S. 

may  be  served  with  process  by  publication,  643. 
Offer.    See  Comfbohibb. 
OfficoTt  arrest  ot  in  dvil  cases,  644. 
JPaartiet.    See  Appka&aiigk. 

PUadinfft.    See  Answkb;  Gokplaiht;  Dbicubbxb. 
Propertjfj  personal,  party  claiming  delivery  of,  666. 

real,  question  of  title  to,  cannot  be  Med,  681. 
JPr<n>iHona  of  Pr.  Act,  applicable  to  Justices'  Ckmrts,  688,  686,  620. 
PubUeation,  service  of  summons  by,  643. 
Beeeiver.    See  Mdcbs  Aim  'NLxxikq. 
Betum,  of  summons,  when  to  be  made,  641. 

of  process  in  replevin  to  be  made  within  five  days,  666. 
Set-off,    See  Goxthtbr  Claim. 
Sheriff,  may  serve  process,  642-664. 
Stay  of  proceedinffs,  shall  be  granted,  629. 
Subpana,  Justices  may  issue,  in  any  action  or  proceedings,  610. 
Summons,  waiver  of,  by  appearance,  687. 

lasusnoeof,  688. 

to  be  addressed  to  defendant  by  name,  640. 

contents  ot,  640. 

Justice  shall  subscribe,  64a 

v^en  returnable  Immediately,  641. 

when  returnable  in  not  more  than  two  days,  64L 

when  returnable  in  not  less  than  ten  days,  641. 

service  of,  642. 

service  of,  sgainst  absent  or  concealed  defendant,  64& 

to  be  filled  up,  611. 
Sv§)plementary  prooeedingt,  examination  of  Judgment  debtor,  602. 

examination  of  creditors  of  Judgment  debtor,  602. 

examination  of  parties  holding  property  of  Judgment  debtor,  602. 
Suretiea,  on  order  of  arrest,  646. 

on  writ  of  attachment,  668. 

an  claim  of  persons!  property,  669. 

on  release  of  personal  property,  66L 
Surprite,    Bee  Nxw  Tbiau 
Tender.    See  Gompboiobb. 
Title,  to  real  estate  in  question,  681. 
Third  perton,  claim  of,  to  personal  property,  666. 
Transfer,  when  defendant  under  arrest,  646. 

when  Justice  is  a  witness,  682. 

when  Justioe  is  biased,  682. 
Undertaking,  on  order  of  arrest,  64& 

on  release  from  arrest,  660. 

to  obtain  writ  of  attachment,  668. 

to  release  writ  of  attachment,  664. 

on  appeal,  628. 

in  writ  of  replevin,  66a 
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on  release  of  writ  of  repIeTln,  661. 

on  indemnity  to  officer  when  property  claimed  by  third  person,  668. 

on  obtaining  adjournment  of  cause,  686. 
Variance,  between  proof  on  trial  and  allegationa  in  pleading,  679. 
Venue,    See  T&amhfeb,  681. 
Witneu,  when  Jnatioe  la  material,  in  action  when  defendant  arrested,  646. 


I.AirDLOBD  AND  TENAITI.    Bee  Appendix. 
liAKDS.    See  Sbal  Estjite. 
Is/LW,  issae  of  law,  how  defined,  16L 

trial  by  the  Gourt^  oonolneiona  of  law  and  fkct  to  be  separately  stated,  when,  180. 

decision  to  be  filed  with  the  Olerk,  180. 

for  errors  of,  new  trisl  to  be  granted,  198. 
IJB6AL  CUBRENCY,  200,  notes. 
IaEASEHOLD,  subject  to  redemption,  when,  229. 
liEYY.    See  Exboittxos. 
TJABTTiTTY,  Joint  and  ssTeral,  of  defendants,  how  prosecuted,  82. 

upon  obligations  and  instruments  in  writing,  16. 

of  steamers,  vessels  and  boats,  817. 

confession  of  Judgment  to  secure  contingent  liability,  to  state  facts  constituting,  876. 

of  officer  arresting  and  detaining  witness,  416. 
IJBfia^i,  how  stated  in  complaint,  62. 

what  answer  may  contain,  63. 
UEXr,  Judgment,  202,  204,  207. 

foreclosure  ol^  246. 

in  partition  suits,  273. 

holders,  ot  to  be  made  parties,  278. 

to  be  notified  to  appear  before  referee,  274 

when  on  an  undivided  interest,  281. 

holder  may  be  ordered  to  exhaust  other  securities,  284. 

when  holder  becomes  purchaser,  298. 

upon  vessels.  317 
UMITATION,  of  action  on  causes  arising  out  of  this  State,  682, 
LIS  PENDENS,  notice  of,  what  to  contain,  27,  207. 

effect  of,  27,  207,  267. 

where  filed,  27,  267. 

KANDAMnS,  writ  of,  how  denominated,  466. 
by  whom  issued,  467. 
to  whom  issued,  467. 
who  may  not  issue  it,  467. 
its  otaiject  and  province,  467. 
in  whatcases  it  shall  issue,  468. 
shaU  issue  upon  affidavit,  468. 

party  beneficially  interested  to  make  the  application,  468. 
writ  shall  be  alternative  or  peremptory,  469. 
alternative  shall  state  sllegation,  469. 

■haU  command  party  to  perform  the  act  required,  or  show  cause,  469. 
peremptory  writ,  469. 
order  to  show  cause  omitted,  469. 
return  day  shsll  be  inserted,  469. 

when  application  is  made  without  notice,  alternative  writ  shaU  issue,  470. 
upon  application  after  notice,  peremptory  shall  first  issue,  470. 
time  required  to  constitute  due  notice,  470. 
wilt  not  to  be  granted  on  a  deiault,  470. 
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ottee  to  be  heard  even  if  advene  party  be  abeent  at  the  heuiog^  470. 

advene  party  may  show  CMue  on  retazn  of  alternative,  47L 

answer  nnder  oeth,  471. 

queetion  of  tact  may  be  tried  by  jury*  473. 

order  for  jury  discretionary  with  Ooort,  473. 

argument  to  be  postponed,  473. 

verdict  to  be  verified  to  Cowct,  473. 

qnestlon  to  be  disttncfly  stated  In  the  order,  473. 

county  to  be  designated,  473. 

order  may  direct  Jury  to  assess  damages,  473. 

applicant  may  introduce  proof  on  trial,  478. 

either  party  may  move  for  a  new  txial,  474. 

statement  required,  474. 

motion  for  new  trial,  474. 

before  whom  brought,  474. 

when  to  be  brought,  474. 

upon  new  trial,  Jury  to  be  summoned,  474. 

within  what  time,  474. 

parties  may  agree  up<ni  time,  474. 

Jury  to  try  issue,  474. 

when  new  trial  shall  not  be  had,  474. 

Clerk  to  transmit  certified  copy  of  verdict,  478. 

to  whom  it  shall  be  transmitted,  478. 

within  what  time,  478. 

either  party  to  bring  on  aq^nment  of  application,  476. 

notice  to  be  given  to  adverse  party,  476. 

when  no  answer  made,  case  heard  on  papen  of  applicant,  476. 

answer  not  raising  question  of  fact  may  be  tried  without  Jury,  476. 

answer  explained  or  avoided  by  reply,  476. 

Ck)urt  to  grant  time  for  replying,  476. 

disoretionazy  with  the  Oourt,  476. 

answer  and  reply  raising  questions  of  law  only  to  be  heard  by  Ck>ur^  476. 

statements  not  affecting  the  substantial  rights  of  parties  may  be  heard  by  the  Goozt, 
476. 

Ck>urt  may  fix  time  for  the  argument,  476. 

applicant  shall  recover  damages  sustained,  47T. 

Jury  may  find  such  damages,  477. 

Ckrart  or  referee  may  determine  said  damages,  477. 

reference  may  be  ordered,  477. 

oosts  shall  be  allowed,  477. 

execution  may  issue,  477. 

peremptory  mandate  shall  be  awarded,  477. 

writ,  how  served,  478. 

Oourt  may  direct  mode  of  service,  478. 

fine  for  disobedience  to  peremptory  writ,  479. 

party  pwsisting  in  disobedience  to  the  writ  may  be  imprisoned,  479. 

Court  may  mi^e  orden  for  enforcement  of  writ,  479. 

fine  against  any  Judge  or  oflioer  dnwing  salary  from  the  State  or  county  my  bs 
dnwn  from  said  salary,  479. 

oertifled  copy  of  order  to  be  forwarded,  479. 

to  whom  sent,  479. 

amount  to  be  retained,  479. 

wUftil  disobedience  or  misdemeanor  in  office,  479. 

writ  may  issue  in  vacation,  688. 

returnable  in  vacation,  683. 

may  be  heard  during  vacation,  683. 

See  Bulbs  of  Supbsicc  Coubt,  Appendix,  p.  18. 
MAKINEB,  person  employed  as,  may  attach,  339. 
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■tudl  file  an  aifidaTlt,  829. 

■hall  apecUl^  amount  and  parttcnlar  aervloe  rendered,  899. 

undertaking  to  diechaige  attediment  must  oorer  amonnt  claimed  and  other  require* 

menta,  829. 
ezecation  shall  direct  the  application  of  proceeds  of  aale,  839. 
■hall  pay  amoont  of  claims  filed  or  determined,  829. 
derk  ahall  insert  amonnt  in  writ,  8V. 
shall  p^  judgment,  costs  and  Sheriff's  fees,  829. 
balance  to  be  paid  to  owner,  etc.,  who  appeared,  829. 
^^en  no  appearance,  balance  to  be  deposited  in  Ooort,  829. 
dslm  not  contested  shall  be  deemed  admitted,  880. 
time  allowed  for  contesting,  880. 
if  contested.  Clerk  shall  so  indorse  upon  affldairlt,  880. 
Clerk  shall  indorse  thereon  ground  of  contest,  880. 
Clerk  shsU  order  matter  to  a  single  referee  for  determination,  880. 
Clerk  may  hear  prodh  and  determine  himself,  880, 
Judgment  of  Clerk  or  referee  may  be  reviewed,  880. 
by  whom  reriewed,  880. 
when  to  be  reviewed,  880. 
Judgment  of  County  Judge  final.  880. 
County  Judge  may  use  minutes  of  Clerk  or  referee,  880. 
may  take  proof  anew,  880. 
MABK.  in  signature,  647. 
when,  is  good,  647. 
name  to  be  written,  647. 
shall  be  witnessed,  647. 
witness  shall  write  his  own  nsme,  647. 
MABBIED  WOMEN,  when  husbsnd  shall  be  Joined,  7. 
when  married  woman  may  sue  alooe,  7. 
when  she  may  sue  and  be  sued  alone,  7. 
when  she  may  defend  for  her  own  right,  8. 
her  husband  not  to  be  witness  against  her,  396. 
wife  not  to  be  witness  agathst  her  husband,  886. 
neither  to  be  examined  as  to  any  communication  between  each  other  during  mairlage 

896. 
ndther  to  be  examined  after  marriage,  806. 
either  party  may  consent  to  such  examination,  896. 
consent  not  necessary  in  action  by  one  against  the  other,  896. 

testimony  of  husband  and  wife  to  establish  marriage  may  be  taken  and  perpetuated, 
488. 
1CA8TEB  OF  YESSELS,  may  appeal  from  order  and  Judgment,  882. 

owner,  agent  or  consignee  may  appeal,  882. 
ICATTKB,  redundant,  may  be  stricken  out,  67. 
irrelevant,  may  be  stricken  out,  67. 
by  whom  to  be  stricken  out,  67. 
how  to  be  stricken  out,  67. 
person  sggrieved  may  make  motion,  67. 

Bee  Nbw  Mattxs. 
1CAY0B8'  COUBTS,  what  actions  may  be  brought,  how  commenced,  636. 
when  returnable,  637. 

defendant's  plea  may  be  oral  or  in  writing,  688. 
when  trial  shall  be  by  Court  or  Jury,  689. 
q>peal  may  be  taken  to  Cotmty  Ceurt,  640. 
proceedings,  how  conducted,  641. 
KEi[OBAin>U]i,  judgment  creditor  shall  make,  of  costs  snd  disbursements,  600. 
shall  be  rerifled  by  party,  600. 
attorney  may  verify  the  same*  600 
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what  Teriiicatioii  shall  state,  SOO. 

to  whom  deUvered,  600. 

within  what  time,  610. 
METES  AND  BOUNDS,  shall  he  described  in  complaint,  68. 

action,  when  necessary,  58. 

snrvey  and  measurement  may  be  ordered,  368. 

for  what  pnrpose,  may  be  allowed,  368. 

who  may  grant  the  order,  358. 

motion  for  order  to  snrvey,  368. 

who  may  make  motion,  358. 

notice  required,  258* 

party  may  enter  upon  property  under  order,  368. 

Older  shall  describe  property,  369. 

copy  of  order  shall  be  served  on  owner  or  occupant,  360. 

surveyors  and  assistants  necessary  may  enter  upon  property,  369. 

may  make  survey  and  measurement,  369. 

party  liable  for  unnecessary  Injnry.  969. 
MINES  AND  MINING  CLAIMS.    See  Jusncn'  Coubtb. 
MINING  CUSTOMS,  681. 

MINISTER,  of  the  United  States  shall  take  affidavit,  438. 
MINOB.    See  Infant. 

misconduct  of  Jury,  198. 
MISJOINDER,  of  parties,  to  be  demurred  to,  40. 

of  causes  of  action,  to  be  demurred  to,  40: 
MISTAKE,  In  name  of  party  may  be  corrected,  68. 

in  other  respects  may  be  corrected,  68. 

terms  may  be  Imposed,  68. 

party  may  be  relieved  of  judgment,  order,  etc.,  taken  against  him,  68. 

costs  to  be  paid,  68. 
MODIFICATION,  of  verdict,  may  be  made,  173. 

when  it  may  be  done,  173. 

under  whose  advice  it  may  be  done,  173. 

jury  may  be  sent  out  to  bring  new  verdict,  173. 

of  award,  887. 

by  whom  done,  887. 

motion  requisite,  387. 

may  be  made  if  there  be  a  roiscaloulation  of  flRures,  887. 

mistake  in  description  of  person  or  property,  387. 

when  award  if  made  upon  matters  not  submitted,  387. 

when  it  could  have  been  amended  if  it  had  been  a  verdict,  887. 

MONET,  300 ;  notes. 

deposit  in  Court,  see  statutes  1868-4. 468.    See  Boles  for  San  Francisco. 

MORTGAGES,  346,  348,  360. 
MOTIONS,  616. 

N 

NAME,  of  parties,  pleading  may  be  amended  as  to,  68. 

of  defendant,  when  plaintiif  is  ignorant  of,  69,  640, 
NEGLIGENCE,  relief  from  Judgment  taken  through  excusable  neglect,  68. 
NEW  MATTER,  answer  may  contain,  constituting  defense,  46. 

plaintiff  may  demur  to  sufficiency  of,  60. 

shall  be  taken  to  be  controverted  on  trial,  66. 

issue  will  arise  upon,  158. 

if  adverse  party  testify  to,  not  responsive,  431. 
NEW  TRIAL,  definition  ef,  193. 

immaterial  exceptions  disregarded  on  motion  for,  188. 

report  of  Judge  or  referee  deemed  excepted  to  on  motion  for.  91. 
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MXW  TRIAL.    Ooniimud. 

when  motion  for,  will  be  gnmted,  198. 

imgaLuity  in  the  prooeedlngs  ground  for,  193. 

iboBQ  of  discretion  ground  for,  193. 

miflcondnct  of  Jury  ground  for,  193. 

accident  or  enrpilfle  ground  for,  193. 

newly  discorered  erldeooe  ground  for,  193. 

exoeseiTe  damages  ground  for,  193. 

Inanfflfiiimcy  of  the  eTidenoe  to  justify  the  verdict  ground  for,  193. 

error  In  iaw  ground  for,  193. 

application  for,  how  made,  19A« 

when  notice  of  motion  for,  196. 

time  f6r  flUng  affldavit  or  statement,  196. 

settlement  of  statement,  196. 

adrerse  party  may  use  counter  affldatlts,  196. 

application  for,  to  be  made  without  delay,  196. 

Bppeal  may  be  taken  from  order  gianttng  or  revising,  336,  347. 

County  Court  may  order,  387. 

on  application  for  maiMtomttf,  474. 
NONfiBSIDKNT,  where  to  sue  or  to  be  sued,  90. 

affldaTlt  for  publication  of  summons  sgatnstt  30. 

service  of  simmions  on,  31. 

Court  may  appoint  attorney  to  appear  for,  81. 

yeriflcatlon  oi  pleadings,  when  a  party  is,  66. 

property  of  may  be  attached,  120. 

proof  of  dsim  after  deflMilt  o^  160. 

Judgment  by  de&ult  against,  may  be  opened,  68. 

service  of  summons  on,  in  partition  suits,  2169. 

investment  of  ftmds  ot,  on  sale  in  partition  suits,  800, 308. 

may  be  required  to  give  security  for  the  costs,  613. 

sureties  on  costs-bond  shall  Justify,  613. 

if  security  be  not  given,  action  may  be  dismissed,  614. 

service  of  papers  on,  after  appearance,  624. 
NONSUIT,  when  judgment  of  nonsuit  may  be  entered,  148. 
NOTES.    See  Pbomissobt  Notu. 
NOTICE.  pUdntiir  may  file  UMpatdeiu  in  actions  concerning  real  estate,*  27,  267. 

of  motion  for  new  trial  to  be  given,  when,  196. 

within  what  time  statement  on  motion  for  a  new  trial  to  be  filed  after,  196. 

to  be  given  of  settlement  of  statement,  196. 

to  produce  documents,  447. 

of  motion,  what  time  necessary,  617. 

service  of,  on  party  resident,  620. 

service  of,  by  mail,  621,  622. 

defendant  entitled  to  notice  of  proceedings  after  appearanoo,  628. 

service  of,  when  party  is  nonresident,  624 

service  of|  shell  be  upon  attorney,  624. 
NUISANCE,  what  is  a,  249. 


action  for,  who  may  bring,  249. 
judgment  tn  action  fior,  249. 
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OATHSk  who  may  administer,  448. 

how  a  person  sworn,  448. 

affirmation,  how  given,  446. 

arbitrators  mi^  administer,  888. 

person  may  make  afHrmation  instead  of^  446. 

lUse  afOrmatlon  is  pexjuiy,  446. 

See  AFTiDAViTa;  Suutxbs. 
OfiJBOnONS.    See  Avswu;  Ducubbxb;  Exospxxohs;  Jusncxs'  Coubtb. 


INDEX. 

OITEB,  of  defenduit  to  Allow  judgmont  to  be  taken  against  hJm,  890. 

how  accepted  by  plaintiit  800. 

deem  withdrawn,  if  not  accepted,  800. 

not  to  be  giren  in  eyidenoe,  890. 

See  JxnmaaB*  Coubxb. 
OFFICE,  acti<m  may  be  brought  for  ninrping,  810. 

Attorney  General  to  bdng  action  for  ucuridng,  810. 

defendant  may  be  arreated  for  reoeirlng  feea  belonging  to,  811. 

how  nanrper  of,  may  be  diaoharged  from  arreat,  31L 

damagea  for  uaorpatlon  of,  814. 

nanzper  of,  may  be  fined  and  excluded  from,  810w 

action  may  be  had  againat  acTeral  claimants  of,  816. 
OFFIGSB,  FUBLIGk  action  agalnat,  where  tried,  19. 

action  against  person  aiding,  where  tried,  19. 

action  touching  any  ofBcial  dnty  ot  where  Med,  19. 

action  touching  any  act  done  in  yirtne  of  of&oe,  where  tried,  10. 

how  Judgment  or  determination  of,  pleaded,  60. 

mi^  be  arreated  for  embeszlement,  78. 

may  be  arrested  for  fraudulently  applying  money,  78. 

may  be  arreated  for  converting  money  to  hin  own  use^  78^ 

not  to  be  examined  as  a  witness  tn  certain  oases,  808. 

may  order  Bul^pcsna  to  be  served  by.a  Sheriif  on  concealed  witness,  406. 

issuing  subpcena  may  issue  warrant  for  arrest  of  witness,  411. 

when  not  liable  to  witness  arrested,  416. 

authorised  to  take  testimony  or  decide  upon  evidaioe  may  administer  oalhs,  44SL 

disobeying  writ  oimcmdamtu  may  be  fined,  479. 

amount  of  fine  against,  may  be  retained  from  salary,  470. 

for  wilftil  disobedience,  guilty  of  misdemeanor,  470. 

See  Jusiicss'  Oovbib. 
OPINION,  of  Judge  to  be  furnished  by  appellant  to  appellate  Court,  840. 

of  appellate  Court  to  be  given  in  writing,  667. 
OBDEB  OF  ARBBST,  from  whom  obtained,  76. 

when  to  be  made,  76. 

aflldmvit  to  obtain,  to  be  filed,  76. 

undertaking  required  beHore  making,  76. 

what  to  accompany,  77. 

how  executed,  78,  70. 

when  and  how  returned,  80. 

may  be  vacated,  97. 

See  Abbsst. 
OBDEB  OF  OOXJBT,  to  bring  in  other  parties,  when,  17. 

for  trisl  of  HMt  not  in  issue  by  the  pleadings,  8. 

to  serve  summons  by  publlcatifm,  80. 

shall  direct  publication  for  a  certain  period,  31. 

to  appoint  attorney  for  absent  defendsnt,  81. 

restraining  defendant,  pending  motion  fbr  injunction,  114L 

to  show  cause  why  an  ii^unollon  should  not  issue,  116. 

to  survey  property  in  dispute,  300. 

appeal  from,  888,  844,  847. 

made  out  of  Court  may  be  vacated,  884. 

appeal  from,  886,  848. 

of  arbitration,  by  consent,  889. 

to  have  priaoner  examined  aa  wltnen,  418. 

of  arreat    See  Abbxbt. 

to  take  depositions,  439. 

to  issue  commission  to  take  testimony  out  of  the  State,  483. 

to  perpetuate  testimony,  438. 

shall  be  served  or  published  according  to  the  particular  case,  48& 

to  show  cause  why  wazrant  for  contempt  ahould  not  issue,  483. 
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QBDEB  OF  OOUBT.    OonUmud. 

order  defined,  S16. 
OBDINANCE,  how  aotlcnui  fbr  Tiolation  oC  began,  696. 

oomplaint,  may  refer  to,  by  its  tittle,  686. 

•ctlonfl  for  YloUtkm  oC  when  tried  by  Ckmrt,  689. 

acttonB  for  Tiolation  of,  when  tried  by  jury,  689. 
ORIGINAL,  writing,  loM  of;  to  be  shown  before  other  eridenoe  allowed,  447. 

in  what  oaeee  other  eridenoe  than  the,  allowed,  447. 

See  Wbztihgb. 


PAPEB&    See  WBrnvos. 

lnqp«otion  of,  446. 
PABTEES,  names  ot  in  drll  action,  a. 

in  interest,  to  proseoate  aotions,  4. 

when  a  married  woman  may  mie  or  be  ined  alone,  7. 

what,  to  be  joined  as  plaintifb,  14. 

what,  to  be  Joined  as  defendants,  14. 

severally  liable  may  or  may  not  be  Joined  at  plaintiff's  option,  IS. 

Court  may  determine  any  oontroversy  between,  17. 

may  be  ordered  brought  in,  17. 

to  an  action  to  be  stated  in  summons,  94. 

to  an  action  to  be  stated  in  complaint,  89. 

another  action  pending  between  same,  groond  of  demnrrer,  40. 

defect  ot,  ground  of  demnneir,  40. 

misjoinder  of,  40. 

pleadings  may  be  subscribed  by,  61. 

pleadings  may  be  rerifled  by,  6S. 

need  not  set  forth  items  of  an  aoooont  in  a  pleading,  66. 

may  amend  pleadings,  of  coarse,  67. 

name  of,  may  be  added  or  stricken  out  of  pleadings  by  the  Oonrt.  68. 

flcttttoas  party,  69. 

errors  in  pleadings  not  affecting  snbstsntial  rights  of,  to  be  disregarded,  7L 

may  have  nonsuit  entered,  148. 

may  bring  issue  to  trial,  167. 

may  consent  to  a  Jury  less  than  twelve,  not  less  than  three,  169. 

may  waive  Jury  trial,  179. 

may  agree  to  reference  of  cause,  182. 

not  consenting,  when  reference  may  be  ordered,  188. 

to  agree  upon  reCBreea,  184. 

may  object  to  referees,  186. 

to  actions  to  determine  claims  to  real  proper Ijf,  364. 

may  enter  upon  land  to  survey  the  same,  268. 

to  action  for  partition  of  real  property,  264. 

in  partition,  interest  of  all  to  be  set  forth  in  complaint,  268. 

if  unknown,  that  fact  to  be  stated  in  complaint,  266l 

to  pay  expenses  of  partition,  280. 

may  consent  to  one  referee  in  partition,  809. 

adverse,  to  be  served  with  notice  of  appeal,  887. 

to  aign  agreed  statement  on  appeal,  841. 

either  of  the,  may  bring  appeal  to  a  hearing,  861. 

refusing  to  be  awom,  may  have  pleadings  stricken  out,  809. 

may  agree  upon  case  without  action,  377. 

when,  may  be  witnesses,  422,  899. 

may  be  witnesses  in  their  own  behalf,  422, 4^28. 

when  to  be  examined,  418. 

refusing  to  testify  may  be  punished  for  contempt,  420. 

may  have  deposition  taken,  429.  . 
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PABTEBS.    CanUmted. 

may  attend  examination  of  witaeBB  hj  deposition,  480. 

See  JusTXOxa'  Ooxjbts. 
PABTinON,  of  real  property,  264-309. 

when  action  for,  may  be  brought,  364. 

in  what  connty  action  for,  may  be  tried,  18. 

complaint  in,  what  to  state,  965. 

li$  pendent  to  be  filed  in  an  action  for,  267. 

how  summons  in,  to  be  directed,  268. 

how  summons  served  in,  269. 

party  is  out  of  the  State,  269. 

what  answers  in,  to  contain,  270. 

what  rights  may  be  determined  in,  271. 

how  rights  of  unknown  parties  in,  determined,  271. 

llenholders  to  be  made  parties  to  a,  273. 

lioiholders  to  be  brought  into,  by  amendment  or  supplemental  complaint,  2fT3w 

Uenholders  in,  to  be  notified  to  ma|ce  proofs,  274. 

CSourt  may  order  property  sold  in,  where  no  division  cui  be  made,  379. 

Court  to  order,  when,  276. 

how  to  be  made,  276. 

referees  in,  to  make  report,  277. 

Court  may  oonflrm  or  set  aside  report  of  referees  |n,  278. 

efTeot  of.  278. 

Judgment  in,  not  to  affect  tenants  for  years  less  than  ten,  279. 

referees'  erpeiDBeB  in,  how  paid,  280. 

how  lien  on  undivided  share  affected  by,  281. 

how  life  estate  in  undivided  share  affected  by,  282. 

when  property  ordered  sold  in,  how  proceeds  applied,  288, 90S.  286. 

appeal  to  the  Supreme  Court;  see  note,  to  §  336. 

See  Pbopxkxt,  Bsaz*. 
PABTNEBS.    See  Gopabtkzbs. 

PENALTY,  8TATUT0BT,  where  enforced,  and  in  what  county  tried,  19. 
PENDENCT  OF  ACTION,  notice  of,  where  filed,  what  to  contain,  and  effect  erf*  37,  2IQ7,  987. 
PEOPLE,  who  to  verify  pleadings  in  actions  by.  65. 

injunction  granted  against  corporation  in  action  by,  117. 

action  for  usurpation  of  office  or  franchise  to  be  brought  in  the  name  of,  310. 
PEBFOMANOE,  of  oonditions  precedent,  how  pleaded,  60. 
PEBISHABLEk  property  attached,  to  be  sold,  130.  654. 

property  levied  on  under  execution  to  be  sold  on  notice,  221. 
PEBPETUATE  TE8TIM0NT,  proceedings  to,  437-443. 

application  to,  to  be  by  petition  duly  verified,  438. 

what  petition  to  show,  438. 

examination  to  be  before  Judge,  438,  439. 

how  examination  conducted,  440. 

depositions  taken  under  proceedings  to,  to  be  used  as  evidence  on  trial,  412. 
PEB30NAL  PBOPEBTT.    See  Pbopsbtv;  Bsplevin. 
PEBSONS,  when  expressly  authorized  by  statute,  mAy  sue  to  benefit  of  other  partiea.  6. 

of  unsound  mind,  how  summoned,  29. 

when,  may  be  required  to  attend  as  witnesses,  402. 

present  in  Court  may  be  made  witnesses,  406. 

See  Pabtzxs. 
PETITION,  to  perpetuate  testimony,  what  to  contain,  437,  43a 

copy  of  to  be  served  on  party  against  whom  demand  is  made  in  an  interventioik,  663L 

intervention  to  be  by,  661. 
PHYSICIAN,  not  to  be  witness  in. certain  cases  without  consent  of  patient,  888. 
PLACE,  of  trial  of  civil  actions,  18-21. 

actions  to  be  tried  where  subject  matter  situated,  18. 

ftom  one  District  Court  to  another,  note  1,  §  18. 

from  County  Court  to  a  District  Court  or  another  Qoun^  Coart»  note  1*  1 18. 
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FLAGE.    Continued,  ' 

from  one  Protete  Gonrt  to  another,  or  to  the  District  Court,  note  1, 1 18. 
from  one  Justices'  Court  to  another  in  the  same  county,  note  1, 1 18. 
from  a  State  Court  to  a  United  States  Circuit  or  DiBtrlct  Court,  note  3,  1 18. 
actions  to  be  tried  where  cause  of  action  arose,  19. 
actions  to  be  tried  where  parties  reside,  90. 
of  trial  may  be  changed  by  Court  on  motion,  21,  387. 

appeal  may  be  granted  from  ui  order  refusing  to  change  place  of  trial,  838,  847. 

See  Jvsncxs'  Gouktb. 
FLAINTIFF,  Is  the  party  complaining,  2. 
all  haying  Interest  may  be  Joined,  12. 
who  may  be  made  plaintifb,  12. 
^hen  made  defendant,  13. 
who  must  be  Joined  as  plaintiffs,  14. 
who  must  be  Joined  as  defendants,  14. 
when  one  or  more,  may  sue  for  the  benefit  of  all,  14. 
when  they  may  in  one  action  sue  persons  seyerally  Uable,  16. 
may  apply  for  Judgment  or  reliet  when,  36. 
pleadings  of,  88. 
demur  to  defect  of  parties,  40. 
demur  to  answers  or  defenses,  60. 
must  deny  signature  of  instrument  set  up  in  answer,  54. 
how  and  when,  64. 
must  swear  to  complaint,  65. 
who  is  excepted,  56. 
may  unite  several  causes  of  action,  64. 
may  have  defendant  arrested,  78. 
affidavit  for  arrest  of  defendant,  75. 
must  give  undertaking,  76. 

may  except  to  sureties  on  bond  of  release  of  defendant,  86. 
must  be  served  with  notice  of  Justification  of  sureties,  87. 
may  claim  delivery  of  personal  property,  99. 
must  make  affidavit  for  delivery,  100. 

may  request  Sheriff  In  writing  to  take  possession  of  property,  101. 
must  give  undertaking,  102. 

property  to  be  re-dellvered,  on  failure  of  defendant's  sureties  to  Justify,  1Q5. 
may  claim  replevied  property,  109. 
when  he  may  obtain  iz^unction,  112. 
to  give  bond  on  injunction,  115. 
who  need  not  give  bond,  116. 
may  oppose  motion  to  dissolve  iz\]imction,  118. 
to  make  affidavit  for  attachment,  121.  .^ 

to  give  undertaking  on  attachment,  122.  4f 

to  notify  Sheriff  as  to  credits  of  defendant  subject  to  atjtachment,  126. 
Judgment  for,  in  attachment,  132. 
may  sue  on  bond  to  release  attached  property,  134. 
may  require  sureties  on  release  bond  to  Justify,  137. 
may  oppose  motion  to  discharge  the  attachment,  139. 
when  no  answer  is  filed,  what  relief  he  shall  obtain,  147. 
may  dismiss  action,  148. 

to  demand  Judgment  after  service  of  summons  by  publication,  160. 
may  bring  issue  to  trial,  157. 
may  take  verdict,  167. 
may  challenge  Jurors,  161. 
shall  have  four  i)erempiory  challenges,  161. 
may  waive  Jury  trial,  179.  * 
may  object  to  referee,  188. 
may  move  for  a  new  trial,  193. 
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PLAINTIFF.    ConMfMied.  • 

may  bring  oauae  before  the  Court  for  ugamentfe  108. 

when  he  shall  not  reooTer  oosta,  266. 

when  hJs  title  terminates  pending  snit,  366. 

what,  must  allege  in  partition  snit^  266. 

to  file  Uf  iMadeiu.  27.  267. 

rights  of  absent,  may  be  tried,  271. 

to  make  Uenholders  parties  in  partttion-miit,  276. 

to  notify  Uenholders,  274. 

may  have  vessel  attached.  821. 

to  make  affidavit  in  prooeedlngs  against  joint  debtors,  870. 

of  offer  to  compromise,  890. 

when  to  recover  costs,  485. 

oosts  allowed  to,  In  only  one  aotion  where  sevend  actions  bron^t  on  one 
ment,  496. 

not  to  have  oosts  when  he  recovers  leas  than  three  hundred  dollars,  488. 

to  pay  costs  after  tender,  606. 

to  give  secoriiy  for  oosts  in  certsin  oases,  612. 

how  papers  served  on,  620. 

nonresident,  service  may  be  on  Clerk,  624. 

See  JnsncBS'  Couxzs. 
PLEADING,  question  of  fhot  not  In  issue  In,  how  tried,  8. 

time  in  which  defimdant  may  file,  26. 

what  are,  86. 

forms  and  snffioieni^of;  87. 

what,  allowed,  88. 

to  be  flled,  88. 

on  whom  served,  88. 

by  whom  subscribed,  61. 

by  whom  verified  and  form  of  verlfleatlon,  66. 

items  of  account  need  not  be  set  forth  in,  66. 

when,  need  not  be  verified,  62. 

Irrelevant  or  redundant  matter  to  be  stricken  firom,  8T. 

how  judgment  recited  in,  68. 

how  conditions  precedent  recited  in,  60. 

how  private  statutes  recited  in,  6L 

in  actions  for  libel  or  slander,  62,  68. 

what  causes  of  actions  may  be  united  in,  64. 

what  aie  material  allegations  in,  66. 

when,  may  be  amended,  67-69. 

how  construed,  70. 

errors  in.  not  affecting  substantial  rights  ihall  be  disregarded,  71. 

of  parties  refusing  to  testify  may  be  stricken  out,  420. 

of  intervener,  661. 

Bee  Oomplaixt;  Dsmubbsb;  Ambwxe;  Jusnois'  Coubsb. 
PLUBAL  NUMBER  included  in  singular,  647. 
POINTS,  on  appeal,  to  be  ftimished  Justices  or  flled  with  Clerk,  867. 
POSTPONE&IENT.    Bee  GoBminTAHCB. 
PRESENT  TENSE  to  include  the  futoie,  647. 
PRIEST,  when,  shall  not  be  a  witness,  887. 
PRINTING,  what,  to  include,  647. 

PRISONER,  how,  may  be  produced  for  examination  as  a  witness,  412. 
PRIVATE,  rights,  how  enforced  and  protected,  1. 

wrongs,  how  redressed  or  prevented,  1. 
PROBATE  COURT,  execution  to  issue  in  certain  cases  on  permission  of;  315. 
PROCEEDINGS,  irregularity  of,  ground  for  a  new  trial,  U^ 

supplementary,  to  execution,  286-246. 

See  fizxoiTxioH. 
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PBOMI880BY  NOTES,  not  tabjeet  to  mi-oB  it  Mdgned  before  dne,  5. 

action  by  usignee  ot  6. 

penone  aevereUy  liable  <m,  may  be  Joined  or  not  at  the  option  of  plainttfT,  16. 
PBOOF,  what  ia,  of  aenrloe  of  aummona,  uid  how  made,  38,  88. 

aiflldaTit,  admiaalon  and  oerti&cate  are,  33. 

what  oertiflcate  and  affldavit  ahaU  atate,  84. 
PBOPEBTY,  peraonal,  aereral  canaee  of  action  to  reoorerp  may  be  united,  64. 

aeveral  canaea  of  action  for  damagea  for  withholding,  may  be  vnlted,  64. 

defendant  may  be  arreated  for  oonoeallng,  in  an  aoUon  to  reoorer,  T8. 

plaintiff  may  claim  delivery  ot  99. 

plaintiff  olaimtng  delivery  oC  to  make  aiBdaTit,  100. 

other  prooeedlnga  in  action  for  deliTery  of;  lOO-llL 

what,  may  be  attached,  124. 

how  attached,  126. 

claim  of,  by  third  persona,  100, 181, 318; 

inventory  of,  in  attachment,  139. 

periahable,  how  aold,  130. 

how  execution  leaned  for  levying  on,  310. 

how  execution  levied  on,  317. 

what,  la  exempt  from  exeoatlon,  219. 

Judgment  may  be  for  poeaeaaion  of^  200. 

Bale  of,  under  execution,  221. 

how  aold,  228. 

periahable,  to  be  sold,  180,  221,  664. 

ii^uriea  to,  where  tried,  686. 

See  BKFXiBvnr;  Juexzoxa'  OowtB. 

married  women  may  bring  action  for  aeparate,  alone,  7. 

real,  actiona  for  recovery  of^  where  tiled,  18. 

notice  of  litpendem  to  be  iUed  in  actions  affecting  title  to,  27,  267. 

how,  deacribed  in  actiona  to  recover,  68. 

aeveral  actiona  to  recover  specific,  may  be  united,  64. 

what  other  actions  affecting,  may  be  united,  64. 

how  attached,  126. 

notice  of  aale  of,  on  execution,  221. 

bow  sold,  228. 

oertiflcate  of  sale  ot,  what  to  contain,  329. 

how  uid  by  whom  redeemed,  381. 

what  is  a  nuisance  to,  249. 

waste  on,  ground  of  action,  361. 

trespass  on,  ground  of  action,  361. 

damages  for  forcible  entry  upon  title  to,  not  subject  to  arbitration,  880. 

aetiont  on  cot^/UcUng  daiwu  to^  264-268. 

by  whom  brought  and  against  whom,  264. 

when  plaintiff  ahall  not  reoever  costs  in,  266. 

how  verdict  and  Judgment  shall  be  when  plaintifTs  right  to  recover  has  terminated 
during  the  pendency  of  the  action,  266. 

when  value  of  improvementa  on,  may  be  off-set  against  damages,  267. 

C!ourt  may  order  survey,  268. 

plaintiff  liable  for  injury  to,  by  surveyors,  269. 

mortgage  ot  not  a  conveyance,  260. 

mortgage  ot  must  be  foreclosed,  246-248. 

Court  may  restrain  injury  to,  during  ftnedosnre,  361. 

damages  may  be  recovered  for  ii^uzy  to,  262. 

alienation  not  to  prejudice  action  to  recover,  268. 

oeHonftrparUtion  qf,  264.809. 

by  whom  and  against  whom  brought,  264. 

what  complaint  to  contain  in,  266. 

who  not  to  be  made  parties  in,  266. 


xlii  IKDEX. 

11 

PBOPERTT.    Continued. 

plAintUr  to  file  notice  of  lis  pendent  in,  287. 

to  whom  Bominons  directed  in,  268. 

bow  sommonB  served  on  nonresidents  in,  2d9. 

what  answers  in,  to  contun.  270. 

rights  of  several  parties  may  be  tried  and  determined  in,  371. 

Court  may  order  lienbolders  brought  into,  273. 

trial  of  lienholder's  rights,  274. 

sale  may  be  ordered  in,  when  partition  cannot  be  made,  276. 

how  referees  to  make  partition  of,  276. 

referees  to  make  report  on  partition  of,  277. 

Court  may  set  aside  or  confirm  report  of  referees  on  partition,  278w 

judgment  on  partition  of,  278. 

whom  Judgment  shall  affect,  278.  279. 

expenses  of  partition,  how  paid,  280. 

how  lien  on  an  undivided  interest  affected  by  partition,  281. 

how  an  estate  for  life  or  years  in,  affected  by  partition,  282. 

how  proceeds  in,  applied  after  sale  of,  288. 

when  securities  to  be  preferred,  284. 

distribution  of  proceeds  of  sale  ot,  in  partition,  985,  286. 

all  sales  of,  in  partition  to  be  at  public  action,  287. 

notice  of  sales  of^  to  be  given,  287. 

ox«dit  to  be  allowed  in  certain  cases,  288. 

referee  may  take  mortgage  on,  for  property  sold  on  credit,  289. 

tenant  for  life  or  years  to  receive  a  sum  of  money  as  a  satLsllKJtion,  296. 

Court  mi^  order  sum  paid  to  tenant  for  life  or  years,  29L 

Court  to  protect  interest  of  unknown  tenant,  292. 

Court  to  protect  vested  or  future  contingent  interest,  293. 

terms  of  sale  to  be  made  known  at  the  time  of  sale  of;  294. 

referees  not  be  interested  in  purchase  of;  296. 

purchase  by  referee  to  be  void,  296. 

guardian  to  purchase,  if  at  all,  for  infknt's  benefit,  296. 

referee  to  report  as  to  sale  of,  296. 

referees  to  execute  conveyances,  297. 

party  entitled  to  share  in  partition  may  purchase  at  sale,  298. 

conveyances  to  be  recorded,  299. 

proceeds  belonging  to  unknown  owners  to  be  invested,  300. 

in  whose  name  securities  to  be  taken,  301,  802. 

Clerk  and  successors  to  receive  interest  and  principal  and  reinvest,  30S. 

Court  may  order  compensation  between  parties  in  certsln  cases,  804. 

guardian  to  receive  proceeds  where  share  of  inCuit  sold,  306. 

also  when  share  of  insane  person  sold,  305. 

guardian  may  consent  to  a  partition  without  action,  307. 

how  costs  of  partition  to  be  paid,  808. 

Court  on  consent  of  parties  may  appoint  one  referee  Instead  of  three  in  partltiaa,  300. 

iiOnries  to,  where  tried,  535. 

Bee  Jusxioxs*  Coubtb. 
PUBLICATION,  service  of  summons  may  be  made  by,  in  certain  cases,  80,  269. 

to  be  made  in  newspaper  most  likely  to  give  notice  to  deftmdant^  81. 

proof  of  service  of  summons  by,  how  made,  33. 

notice  of  examination  to  perpetuate  testimony  to  be  given  by,  in  certain  cases,  498. 

See  JxTBTZOXs'  Ooubts. 
PUBLIC  OFFICEB,  action  against,  when  brought,  19. 

action  against,  where  tried,  19. 

when  not  to  be  a  witness,  899. 
PUBCHA8EB,  delinquent,  under  execution,  224,  225. 

personal  property  to  be  delivered  to,  227. 

payment  to  be  made  to,  in  certain  cases,  233. 

to  receive  rents  of  property  sold  under  execution,  286. 
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POBOHASKR.    OoniUmed. 

if  evioted  from,  ptopettj  pnohaMd  to  revl7«  jndgme&ti  38T. 
may  reoorer  dmnuges  from  taDAnt,  982. 
who  not  to  bo,  295. 

Q 

QUESnONB,  of  tKt,  not  Jn  iarae  hj  plwWUnga,  how  tried,  8. 

on  exBoUnation  of  wttnoieoa,  484. 
QUDfiTDia  T1TLB»  264. 
QUO  WABBAHTO,  writ  ot,  810-816. 

See  UsoBFiaioir. 


BEAL  FBOFEBT7,  action  for  reoovery  ot,  where  tried.  18. 

action  for  partition  of;  t^iere  tried,  18. 

action  for  ii^oriea  to,  where  tried,  18. 

action  for  foredoaore  of  mortgage  on,  where  tried,  18. 

action  afliBotlng  title  to,  what  la  notice  at,  27. 

deaoriptionof,  68. 

how  to  be  attached  when  atandlng  in  deflmdant'a  name,  125. 

how  to  be  attaohed  when  not  in  defendant'a  name,  125. 

ImprovemaitB  to  be  aet  off  againal  damagfia,  267. 
BBAI«  PABTT,  in  intereat  to  proaecute  action,  4. 
BEBUTTAL,  of  teatlmony  of  party,  419,  421. 
BBOEIPT.  of  Bherifr  wfQ  diadharge  ganiahee,  180. 
BlOBiyZB,  when  and  how,  may  be  i^pointed,  148. 

In  what  oaaea,  may  be  appointed,  148. 

See  Juaziaaa'  Ooubxb. 
BBOOBD,  of  the  Judgment  to  be  lien  on  property  of  Jodgment  debtor,  907. 

of  pendency  ot  action  to  be  notice,  27,  207, 
BBOOBDS,  miaeellaneooa  proviaiona  as  to,  440-454. 

to  be  erldenoe,  447. 

how  prored,  449. 

eridenoe  of  Jndioia],  449-452,  665. 

of  foreign  oonntry,  how  proved,  45L 
BEOOBDEBS'  00UBT8,  jndgmenta  in,  how  reviewed,  866. 

how  dtvH  actiona  commenced  in,  686. 

prooeedinga  in,  680-642. 
BEDEMPnON,  when  property  aol^eot  to,  fMst  to  be  atated  in  oertifloate  of  MOcb  229 

how  may  be  effooted,  280^  281. 

firom  redempttoner,  282L 

payment  on,  238. 

what  papera  neoeaaary  to  eflbot  a»  284. 
BEDEBCFTIONBBS,  who  ahaUbe,  280. 

entitied  to  rents,  286. 
BEDXTNDANOJ^  may  be  atrioken  tiom  pleadinga,  67. 
BEHEBEE,  to  examine  third  peraon  in  whoae  handa  property  attached,  128. 

may  aaaeaa  damagea  on  defimlt  by  order  of  Oonrt,  160. 

may  tiy  lasnea  of  law  or  fkot,  164, 166, 181, 182. 

may  be  appointed  to  examine  long  acooont,  188. 

to  be  realdenta  of  the  county,  184. 

what  objeettana  may  be  taken  to  appointment  ot,  185, 186. 

report  of;  when  to  be  flled,  187. 

report  of;  may  be  excepted  to  and  reviewed,  187. 

report  ot,  to  have  effect  of  apedal  verdict  in  certain  caaaa,  187. 

when  report  ot,  deemed  excepted  to,  191. 

Judgment  debtor  to  appear  before^  when  and  tor  whstpoipoae^  288^  289. 

in  partition  of  real  property,  278-800. 

to  tike  proofli  as  to  oatrtandlng  hein,  274. 
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BEFEBXB.    OonHnued, 

zuy  be  ftppointed  to  Mil  property,  278. 

may  be  appointed  to  divide  property,  27& 

to  report  to  the  Court,  274, 377. 

may  take  aeoarltlee,  989. 

1  ot  to  purchaae  property  sold  under  partition,  29S. 

Mies  by,  to  be  at  pnbUo  auction,  387. 

party  entitled  to  ahare  in  partition  may  pnrchaie  and  give  receipt  to,  396. 

may  pay  prooeeda  of  side  to  guardian,  906. 

one,  may  be  appointed  by  consent  of  parties,  809. 

to  And  amoont  of  mariner's  daim,  880. 

fees  of,  per  day,  604. 

when  there  are  three*  all  must  n^eet,  but  two  may  act,  620. 

BEFERENGB,  may  be  ordered  to  take  account  after  Judgment,  181, 

when  and  how,  ordered,  183, 188. 

■  how  many  compose  a,  184. 

BBGI8TEB,  to  be  kept  by  Clerk,  628. 

BELIEF,  summons  to  recite  demand  for,  34. 

to  be  demanded  in  complaint,  89, 147. 

BEHEABING,  of  argnment  in  Supreme  Court,  Bule  23.— Appendix. 

BEMrmrUB,  to  be  sent  by  Clerk  of  Supreme  Court  to  Court  where  case  tried,  868,  Ml. 

BENTS,  action  to  reoorer,  and  profits  of  reel  property  may  be  united  with  actkm  to  reeovsr 

property^  64. 

to  be  paid  to  purchaser  under  ezecutian,  386. 

BEFBAL,  of  statutes  and  sections,  648,  666. 

BEPLEVIN,  actions  in,  99-110. 

plaintiff  may  claim  deliyery  of  personal  property,  99. 

plaintiff  to  make  afildavit,  100. 

plaintiff  to  glye  undertaking,  103. 

Sheriff  to  approve  undertaking,  103. 

how  papers  in,  served,  103. 

defendant  may  except  to  plaintiff's  sueties  on  replevin  bond,  108;. 

sureties  to  justiiy,  108. 

how  sureties  to  Justify,  106. 

attorney  to  require  Sheriff  to  take  property  In,  101. 

Sheriff  to  take  pitipeity  in,  101,  107,  106. 

if  property  be  concealed,  how  Sheriff  to  take  in,  107. 

claim  of  property  by  third  persons,  109. 

Sberiff  to  file  proceedings,' 110. 

Sheriff  may  demand  indemnity  bond,  109. 

Judgment  in,  200. 

qualification  of  sureties  in,  106. 

Sheriff  to  keep  property  in,  106. 

BEPOBT,  of  referees,  where  cause  tried  by  them,  187. 

of  referees  in  partition  suit,  374, 377. 

of  referee  may  be  ncepted  to,  187. 

BEP0BIEB8,  acts  concerning.  Appendix,  p.  38. 

BB8P0NDENT,  is  adverse  party  to  appellant,  888. 

to  file  amendments  to  statement  on  appeal,  S88L 

fUling  to  file  amendments  to  be  dieemed  an  agreement  to  the  statement,  888. 

to  except  to  sureties  upon  appeal  bond  after  notice,  886. 

BESnTUnOH,  writ  of;  in  forcible  entries,  et&,  see  Act  in  Appendix. 

BETUBN,  of  summons,  how  made,  38. 

order  of  arrest  to  be  returned,  77. 

bow  order  of  arrest  returned,  66. 

of  replevin  papers,  UOi 

of  inventory  of  property  attached  to  be  made  with  wttt^  1SBL 

of  writ  of  attachment,  how  made^  141. 

of  wiit  of  oertterar^  468. 
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BBTUBN,    Oontkmed, 

of  writ  ofnundifte,  4111, 

of  exaontloii,  whan  made,  911. 

8o6  JXJtfnCBUf  OOOtBBU 

BEVIJEW,  Witt  of;  and  esrMorori  fiko  nine,  456, 

wztt  ot  how  and  when  gnnted,  458. 

^ypUcaiion  for  writ  of^  how  made,  4ITJ 

to  whom  writ  of;  dlreoted,  468. 

writ  Qt  what  to  command,  400. 

where  ataj  of  profieedlngB  not  aikad,  what  wrtfc  to  oenttfn,  480. 

how  ienred,  461. 

how  fw  to  extend  nnder  writ,  483. 

how  retom  of  writ  of;  may  be  amended,  4tt. 

other  prooeedlnga  nsder  writ  oC  464,  486. 

See  OBtnoxABL 
BEVOGiLTIOH,  of  anhmlaaJon  to  arUtrmtlon,  when  and  how  made,  889. 

what  damagea  to  be  reoorered  where  arbitration  reroked,  889. 
BIOHTB,  one  action  fbr  the  enforcement  or  protection  of  private,  L 

Oonrt  may  diaregard  errora  and  deHMfea  that  do  nOl  aflbtal  fiibiluiflaU  TL 
BOIX^  jrUDGMSNT.  i  90a 
BULBS,  of  Supreme  Court,  aee  Appendix,  p.  18. 

of  DIatrlot  Ooort,  aee  Appendix,  p.  98. 


BALABT,  of  officer  may  be  retained  by  OomptroDer  ta  pay  a  fine  in  oertain  eaaaa,  4T9. 

See  Waoxb. 
BkLE,  at  perlahable  property  attached,  180. 

of  property  attached  to  aatlofjr  judgment^  189. 

on  exeentlon  to  be  upon  notice,  991. 

made  witiiont  notice  makea  SheiifT  liable,  991 

on  execution,  how  made,  998. 

oertiAcate  of,  to  be  giyen,  997. 

natore  of  certlflcate  ot  998. 

of  real  property  in  certain  caaea  8nl](Jeot  to  redempliOB,  990. 

on  ibredosnre  to  be  ordered,  946. 

on  fdreoloanre  to  ceaae  when  Judgment  Htlalled,  9IS. 

of  property  nnder  partLtLon,  971. 

how  proceeda  of;  to  be  applied,  988,  980^  981 

by  referee  to  be  made  at  anctloo,  987. 

may  be  on  credit,  988. 

terma  oi;  ahoold  be  made  known  at  time  ot  918. 

referee  not  to  be  intereated  in,  9BS. 

to  be  reported  to  Ooort,  996. 

to  be  confirmed  by  the  Conrt^  997. 

of  ▼eaaeii  nnder  execution,  898, 

notice  of,  how  given,  88L 

of  properly  attached  may  be  mlde  by  order  of  Oonrt  where-thelntereatoftttepartiea 
win  be  rabeerved,  684. 
SAN  7BANOI800,  Jnatloea  of  the  Peace  lA  the  towndiipa  oi;  may  iorae  proceii  to  any  part 

of  dty  and  county  ot  686. 
BATlnJf ACTION,  of  judgment,  when  entered,  908. 

to  be  exeeuted  by  judgment  creditor,  906. 

of  judgment  to  be  giren  by  attorney  any  time  within  one  year,  906. 

may  be  entered  by  order  of  Courts  908. 
SXAL^  to  be  attached  to  aummona,  98. 

to  be  attached  to  writ  of  execution,  910. 

impreaeion  at,  how  made,  454. 
HEAMEN.  how,  may  aaaert  daim  tot  wagee,  899,  880, 
8BAB0HEB  OW  BBOOKDS,  affidavit  of;  978. 
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SB0DBIT7  may  bring  snltk  097. 

SEPABATE  PBOPEBTT,  of  Buurried  women,  action  oonoendng  pirilM  to^  7. 
BET-OIT,  udgmnent  of  action  or  demand  not  to  prqjndioek  648. 

promlawry  note  and  blU  of  exohange  not  nilideot  to,  where  anlgned  belbce  dne^  i, 

definition  ol^  47. 

Terdlct  on,  when  pleaded,  176. 

Judgment  to  be  given  for  ezoeea  ot,  over  plalntUT'i  demand,  199. 

Improrementa  on  real  estate,  267. 

See  JmmcMB^  Ooubxb. 
BBSKVICE,  ot  rammons,  how  efBBcted,  38. 

of  notices  and  papers,  how  effected,  690. 

by  mail  of  papers,  etc,  how  effected,  631,  839. 

when  to  be  made  on  attorney,  6S8,  63A. 

of  writs,  619  to  699. 
8HAK  answers  and  defenses  may  be  sizloken  oat,  60. 
SHABBS,  of  stock  may  be  attached,  ISi^  196. 

how  attached,  196. 

to  be  attached  on  ezeoation,  917. 
BHKKTBT,  where,  and  for  what  cansa*  may  be  sued,  19. 

Shan  serre  summons,  98,  6i9. 

depnty,  may  serre  process,  98. 

required  to  arrest  defendsn^  77. 

how  order  of  arrest  executed  by,  79. 

defendant  arrested  may  snirender  himself  to,  83. 

bail  may  snirender  defendant  to,  88. 

to  file  order  of  arrest  In  Ckmrt,  88. 

liable  if  defendant  escape,  96, 96. 

to  approre  undertaking  in  replcTin,  101 

to  senre  sttdayit,  notice  and  copy  of  undertsking  on  defendant  in  veplevlna  103. 

to  take  propel- ty  in  replerin,  101, 107, 106. 

to  be  responsible  for  property  in  replevin  till  surettes  Justly,  106. 

msy  break  Indosure  to  take  property,  107. 

to  keep  property  till  fees  are  psid,  108. 

to  file  replerin  papers  in  Oourt,  110. 

to  receive  indemnity  bond  in  replevin,  100. 

attachments  may  issue  to  Sherllb  of  different  counties^  138. 

how  to  execute  attsdmient,  136. 

to  serve  papers  on  debtors  gf  deftndaati,  136. 

to  garnishee,  136. 

msy  sell  perishable  property,  180. 

to  execute  attachment  without  delay,  136. 

to  take  inventory  of  property,  139. 

to  oolleot  debts  and  credita,  180. 

how  to  sen  property  attached,  180L 

Jury  of;  in  attschment,  181. 

how  to  satisfy  Judgment  in  attschment,  181 

to  retain  his  fees  out  of  the  proceeds  of  sales,  188. 

to  redeliver  attached  property  to  defendant  when  Judgment  paid,  188. 

when  to  deliver  property  attached  to  defendant,  186^  186. 

Shan  return  writ  of  attadhment,  187. 

to  summon  Jury,  169. 

to  keep  Jury  together,  166. 

to  levy  on  execution,  310. 

to  return  execution,  211 

Jury  of;  to  try  claims  to  property  In  execution,  918. 

how  to  execute  writ  of  ezecution,^390. 

shall  give  notice  of  sale  under  execution,  991. 

penalty  against,  for  not  doing  it,  931 

not  to  be  a  purchaser  at  execution  sale,  998. 
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SHERIFF.    Oontimied. 

to  follow  dlrectionB  of  judgment  debtor  m  to  nle,  938. 

•hall  give  receipt  for  debts  coUeoted  belongtog  to  Judgment  debtor,  MO. 

to  attM^  steamers,  etc,  898. 

to  sell  yesseU,  etc.,  under  execution,  888. 

to  serve  sabpoems  406. 

to  serve  wsmmt  for  contempt,  484. 

to  receive  bell,  48S. 

to  refeom  writ  sad  undertsktog,  486. 

how  to  keep  prisoner  confined,  499. 

Judgment  on  indemnity  bond  to,  646. 

to  sell  property  sttfMdied  on  order  of  Court,  664. 

Bee  Jttsxzcss'  Ooubtb. 
SIGNATUBE,  to  include  msrk,  647. 
BINGULAB  NUMBEB  deemed  to  include  the  plural,  647. 
BLAMDES,  actions  for,  or  libel,  69.  63. 

what  complaint  to  contain,  69. 

defondant  may  allege  the  truth  of  defkmstory  matter^  his  answer,  68. 

defendant  may  give  in  evidence  mitigating  dreumstanoes  in,  68. 
SPANISH  LANOUAGE,  in  what  counties  summons  sad  other  process  may  be  in,  646. 

pleadings  in  certain  counties  may  be  in,  by  consent^  646. 
SFEOIAL  YBBDICT,  174, 176. 
SFBOIFIG  OONraACTS,  900,  910.  99L 
8TAIB,  where  action  tried  when  defendants  are  non-reeideDts  of  the,  90. 

service  of  summons  to  be  made  by  publication  on  non-residenfts  oi,  80^  644. 

how  pleadings  verified  when,  a  party*  68. 

defendant  departing  fh>m,  with  Intention  to  defiraud  creditors,  may  be  arrested,  78L 

attachments  may  be  issued  on  contracts  made  or  payable  in,  190,  661. 

how  affidavits  taken  in,  494. 

how  affidavits  taken  in  another.  496. 

how  affidavits  taken  in  a  foreign,  496. 

how  deposition  of  witness  taken  in,  498. 

cause  of  action  arising  in  another,  499. 

how  action  may  be  maintained  on,  689. 
STATKMKNT,  on  motion  for  a  new  trial,  194. 

on  appeal,  what  to  oontain,  and  on  whom  sorved,  and  when  to  be  made,  888. 

what  shaU  be  deemed  a  waiver  ot  and  what  a  settlement  at,  889. 

when  settled  or  sgreed  upon  to  be  filed  with  Clerk,  841. 

to  be  annexed  to  the  Judgment  roU  or  order  appealed  ttmn,  849. 

to  be  ftimished  by  appellant  to  appellate  Court,  846. 

on  appeal  to  County  Court  on  questions  of  law,  866. 

in  case  of  contempt,  481. 

of  case  in  Justices'  Courts,  688. 

on  confeesion  of  Judgment  to  be  sworn  to,  876L 
STATUTES,  private,  how  pleaded,  61. 

evidence  of,  of  other  States,  468. 

of  limitation,  when  cannot  be  pleaded,  STL 
STAY  OF  PBOCEEDItrOB,  may  be  granted  after  Judgment,  197. 

may  be  granted  on  appeal,  840. 

undOTtaUng  necessary  to,  860,  861,  869,  868,  866. 

on  writ  of  review,  469. 

See  JTJsnoBs'  Ooxnos. 
ffTOAMEBS,  actions  against,  and  other  vessels,  817-889. 

liable  for  service  on  board,  817. 

liable  for  supplies  ftimished,  817. 

Uable  for  materials  for  their  construction  or  repair,  317. 

liable  for  whar&ge  and  anchorage,  817. 

liable  for  non-perfiormanoe  or  mal-performance  of  contract,  817. 
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BTBAMEB8L    Oonikmed, 

liAble  for  ii^urles  t  o  penona  or  property,  917. 

Moset  of  •ofekm  ■gainst,  to  b»Uflns  upon,  817. 

actions  may  be  brongiit  diveolly  apimrt^  n& 

complaint  to  designate,  810. 

on  whom  nimmona,  eto.,  lerred,  838. 

may  be  attached,  821. 

wn^an'taMiKF  on  attachment  wgilwat  889. 

Sheriff  to  attach,  838. 

wm^^rf^^pg  to  release  attachment  agatnat,  8I4> 

In  aotlona  against,  who  may  answer,  836. 

proceedings  against,  how  condnoted,  838. 

ti^ien  attachment  against,  may  b^dlMduiged,  8W. 

may  he  sold  nnder  execution,  898. 

olaim  against,  how  asserted,  839. 

claim  agalnst»  how  contested,  8801 

Sheriff  to  giye  notice  of  sale  <^  88L 

appeal  from  Judgment  against,  883. 
BTOOK,  how  attashad,  138. 

striking  oat  answer,  80. 
BUBMIBSIOM,  of  wmtwiariy,  wlthont  aottOB*  877. 

to  arbitration,  880. 

See  OomnovDsr;  ABBmuiTiov. 
SUBPOENA,  may  require  the  attendance  of  p«rty  with  booki^  dnenmimli,  eta.,  101 

what  the  olijeet  and  purpose  of;  408. 

how  to  be  served  40i. 

how  to  be  served  when  witness  is  conoealed»  408. 

witness  to  obey,  407. 

disobedienoe  to,  poniihed  aa  a  oontempl,  408. 

obeying,  exonerates  from  arrest,  4^0. 

See  JxTssioaB' Oousxi. 
SDBSOBIFnON,  of  pleadings,  to  be  by  party  or  Us  attorney,  61. 
SUBSTITUTIOH,  Court  may  allow,  in  certain  cases,  18. 

of  real  party  defendant  allowed,  668. 
BUOOESSOB,  of  Justioe  In  office,  how  determined  in  oertirfB  eases.  8Ui 
SUIT,  between  husband  and  wife,  896,  807. 

■he  may  sue  alone,  when,  897. 

when  husband  and  wife  ate  sued  togellier  tfie  may  dsftedin  her  Ofwtt  illBfat» 
SUMMONS,  to  issue  after  filing  oomplalniy  39. 

how  signed,  38. 

to  whom  directed,  38» 

to  issue  under  seal,  38. 

what  to  require  end  what  to  contain,  34. 

to  state  relief  demanded,  38. 

what  notice  shall  contain,  36. 

how  to  be  indoraed,  34. 

how  waiTcd,  39. 

■mnmons  how  served,  39. 

senrioe,  by  telegraph,  note  1, 1 80. 

serrice  ot,  by  publication,  when,  80. 

return  of  serrloe  ot  38. 

when  publication  ot,  ordered,  8L 

copy  of;  when  to  be  deposited  in  post-oOoe,  81. 

by  whom,  served,  38. 

order  of  arrest  may  accompany,  77. 

when  issued  in  repleyin,  99. 

order  of  iAjunotion  may  accompany,  US. 

in  attachment,  141. 

n  partition  suit,  9881 
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BDlOCOIia    C^mMmmL 

in  Action  against  steamers,  eto.,  800. 

may  leqnln  joint  debfeon  to  show  OMue  why  fhey  wlU  not  be  bound  bf  jndgmwit, 
8do« 

to  describe  judgment,  889. 

to  be  accompanied  by  affidayitk  870. 

defendant  to  answer,  871. 

alter  senrlce  oi;  commissicwi  may  iasoB,  438-483. 

when,  may  be  iii  Spaniab,  6i& 

may  Issae  against  copartners  nnder  firm  name,  606. 

See  Juaxzoxs*  Coubtb;  AaoosDXBs'  OouBXi. 
SUNDAT  to  be  exdnded  when  last  day,  680. 
SUPPLBMEMTABT  FB0CEEDING8,  against  the  judgment  debtor,  388-345. 

See  Jnsnou'  Goubzs;  IBxxouxioai. 
BDPPLEMENTAL  PUBADINGHS,  67. 
8DFBEME  OOUBT,  may  review  any  intermediate  order  on  appeal,  844. 

may  rererse  or  modliy  judgment  or  remand  cause,  846. 

how  appeals  brought  to  a  hearing  in,  867. 

qn[>eals  to,  from  J>istrlct  Courts,  847-868. 

appeals  to,  from  County  Courts,  348-863. 

Judge  of,  may  order  prisoner  to  be  eramlned  as  witness,  413. 

Olerk  ot  to  send  down  reanittUur,  868. 

appeal  to,  from  judgment,  466. 

decisions  ot  to  be  in  writing,  667. 

may  make  rules,  643. 

rules  of.    Appendix,  p.  IS.    See  notes  to  9888. 
SUFREIOS  COUBT  CLERK,  to  copy  points  and  authorities  of  parties  ^ipeaUng,  867. 

to  certify  Judgment  on  appeal  and  send  remit  War,  868. 
SUBETIES,  on  same  or  sepaateinatnimen^  may  all  be  joined  in  one  action,  76. 

on  arrest,  aAdavit  ot  76. 

may  be  given  and  defendant  discharged  from  arrest,  SL 

may  surrender  defendant,  83. 

may  arrest  or  cause  defendant  to  be  axxested,  83. 

justification  ot  on  release  of  defendant  fh»n  arrea^  87. 

qualtftcation  of^  on  arrest,  88. 

may  be  examined  as  to  property,  89. 

to  execute  replevin  undertaking,  103. 

must  Justify,  106. 

on  undertaking  to  releaso  property  replevied,  106. 

qualifications  of;  106. 

quaUfloatians  of,  on  indemnify  bond  to  Sheriff  109. 

to  undertaking  on  attachment,  133. 

defendant  to  give  undertaking  with  two.  In  order  to  nleaaa  attachment  138. 

on  release  of  attaohmentmay  be  sued,  184. 

qualifications  of,  187. 

justification  of,  187. 

In  attachment  against  steamers,  833* 

In  attachment  on  release  of;  828. 

on  undertaking  on  appeal,  848-860, 86^  866, 866. 

on  release bondfor  contempt,  486. 

on  undertsklng  fbr  oosts»  613. 

qualifications  of,  618. 

may  compel  party  for  whom  fbej  are  bound  to  pty  debt*  637. 

justification  of  in  all  capes,  66a 

on  writ  of  error  (Supreme  Court  Bules.  Ho.  37,  Appendix). 

See  JusnoBB*  Comn*. 

8UBGB0K,  not  to  be  a  witness  in  certain  oases,  808. 
SDBPLUB  MOmar  on  ftnadoaora  Wbppi^  to4flfeB4«it»  347. 
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BUBPBISB,  Oonrt  may  raUere  a  party  from  a  judgment  taken  throogh,  68. 

which  <»rdinary  prudence  could  not  gnard  againat,  ground  fbr  a  new  tdal,  193. 

See  Jnmoxa'  Gotjbtb. 
0DB7B7,  Court  may  allow,  where  dalma  to  property  are  conflicting,  908^  9B9. 
of  land  in  partition  may  be  made,  276. 

T 

TAX,  OOUBT,  to  be  applied  to  pay  aalaiy  of  Judge,  600. 

TELBQBAPH,  iervlce  ot  proceaa  by,  note  1,  f  80. 

ISNANTS,  Joint,  in  common,  etc,  may  bring  action  fbr  partition,  964. 

for  leas  than  ten  years  not  to  be  affected  by  partition,  980. 

whose  estate  has  been  sold  to  reoeiye  compensation,  990. 

unknown,  tobe  protected  1^  Gourt,  299. 

Joinder  of;  in  actions,  954. 

See  Pbopxbtt,  Bxai.;  Pabxizioh  of  Bmll  PBorKBxr. 
TBMDEB,  of  money  on  redemption,  933. 

of  money  before  suit  brought,  606. 

Bee  JTrsnoss*  Oottbxs. 
TE8TDC0NT,  may  be  taken  down  by  Olerk,  668. 

of  witness  to  be  taken  on  postponement  if  required,  664. 

when  taken  to  be  evidence  subject  to  ot^ection,  664. 

of  a  witness  may  be  taken  by  deposition,  when,  498. 

how  taken  by  deposition,  499-481. 

of  witneas  out  of  the  State,  when  may  be  taken,  489. 

oommission  to  issue  to  take,  488. 

how  commission  executed,  484-486. 

of  a  witness  may  be  perpetuated,  487. 

proceedings  to  perpetuate,  487-449. 

See  WmoEBB. 
THINOS  IN  ACTION,  action  by  assignee  of;  not  to  prejudice  exiflting  Mt-oH;  6. 
TBIBD  PERSONS,  claim  of.  In  replevin,  100. 

dalm  of;  in  attachment,  181. 

daim  of;  on  execution,  918. 

See  JTrBnGU*  Oousxa. 
TIME,  In  which  defendant  may  answer,  96. 

answer  may  be  made  by  order  of  Court  after,  limited  by  act,  68. 

to  file  statement  on  motion  for  a  new  trial,  196. 

in  which  an  appeal  may  be  taken,  886. 

to  file  atatement  on  appeal,  888. 

to  file  an  undertaking  on  appeal,  84& 

may  be  enlarged  ior  preparing  statement  on  appeal,  840. 

to  except  to  sureties  on  appeal  undertaking,  866. 

within  which  to  notify  party's  intention  to  be  a  witness,  etc,  491. 

of  notice  for  deposition,  439. 

of  application  for  memdamut,  4TL 

for  arbitration  to  be  fixed,  888. 

may  be  ahortened,  617. 

enlargement  of,  generally,  680. 

of  service  by  mail,  699. 

computation  of,  in  tfaia  act,  680L 
TITLE,  action  to  quiet,  964. 
TOOLS,  exempt  from  execution,  910, 
TOWNSHIP,  in  which,  defendant  to  be  held  to  angwv,  688. 

See  JvmaaB'  Oouxxb. 
TBANBCBIPT,  of  Judgment  filed  In  other  county  to  be  a  lien,  907. 

filing  of,  in  Supreme  Gourt  (Bule  6,  Appendix,  p,  10. 
TBANBFEB,  of  place  of  trial,  when  made,  91. 

Justioe's,  800. 

flee  Jowjun'  Ou>ura. 
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TBEA0UBEB,  may  retain  aalaay  of  ofBoen  In  oertaln  oaaea,  479i 
TBBSPAB8,  aotiona  ftxr,  381. 
TBEESk  traapaaa  in  cutting,  3n. 
TBLLU  of  acttons  where,  1S-2L 

of  lame  of  Ikota  notin  pleadinga,  8. 

when  jnror  aiok,  howjto  prooeed,  164. 

of  action  npon  diaagreement  of  Jnry,  189. 

Iij  jnry  may  he  waived,  when  exoeptiona  at,  188-191. 

of  laane  on  mcmdammt,  479. 

Bee  Nnw  Tbul;  Plaiob  or  Tekml;  Xxoanxom. 
TBUBTEB;  of  an  ezpreaa  tniat,  who  la,  8. 

may  ane  by  himaelf,  6. 

daima  againat,  may  be  joined,  64. 

Court  may  ozder  money  held  by,  tobe  depotHed  In  Ooorl;  141 

appeal  ondertaking,  In  action  by,  85& 

when,  to  pay  ooata,  607. 

U 

UMDEBTASINa,  efliMst  of;  on  axreet,  76. 

Jnatiflcation  of  anretlea,  on,  76. 

ahall  be  filed  with  the  Oleik  of  the  Oonrtk  76. 

on  dlaohaige  fkom  aneat,  81. 

diapoaition  ot,  on  arreat,  86. 

depoait  to  be  returned  on  flUng  an,  96. 

on  dalm  and  deUvery  of  pezwmal  property,  102. 

defhndant  may  dalm  re*deliTery  of  piroperty  on  fOSng,  104. 

anretlea  on,  to  Jnatuy,  106. 

qoallfloatlona  of  anretlea  on,  106. 

of  indemnity  in  replevin  to  a  Sheilii;  109. 

on  attachment,  efieot,  oi;  123. 

to  rekaae  attachment,  138, 187. 

may  be  proaeonted,  184. 

of  Indemnity  on  execution  to  a  Sherifl;  218. 

on  ii^Jnnotion,  effect  of,  116. 

on  releaae  of  Judgment  debtor,  389. 

on  attachment  of  ateamera,  etc.,  823. 

on  releaae  of  attachment  of  ateamera,  etc,  838. 

on  appeal  to  Supreme  Courts  848, 886,  860. 

new  one  may  be  filed,  note  1  to  No.  43,  f  846. 

on  appeal  from  Judgment  ordering  deUrery  of  petional  properly,  9SSL 

may  be  in  one  or  aeveral  Inatrumenta,  384. 

to  atay  proceedinga,  how  itmuatbe,  849. 

to  atay  proceedinga  when  Judgment  la  for  delltrery  or  aaalgmnent,  880. 

to  atay  proceedinga  when  Judgment  direoti  execution  of  a  conveyance,  86L 

on  appeal  firom  Judgment  ordering  deUveiy  of  peraonal  property,  883. 

what  riian  be  effect  of;  866. 

on  appeal  ttcm.  County  Court,  860. 

on  diaoharge  for  arreat  for  contempt,  486. 

dty  end  county  of  San  Franoiaoo  and  State  oflioen  not  regoired  to  give,  note  (a)  and 
(b),  1 76. 

for  coat,  by  bon-reBldent»  613. 

See  JuKiauw'  Codubl 
URLAWFUL  DSTAimEB,  aee  Appendix,  p.  L 
UHUQITIDATIED  DEMAKD,  action  by  aaaignee  at,  i,] 
UNKHOWN,  when  defendant'a  name  la,  69,  640. 

when  peraona  intereated  in  real  property  are,  366. 

prooeeda  of  aale  of  properly  belouging  to,  800. 
UHUKPAXIOir,  of  oflloo  or  fkanohlaeb  810-816. 

SeeOffnoi. 
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YAOLTIGS,  Oonrts  may  iBsne  'writs  of  oerHorari  md  mandate  In,  663. 

VABIiNOE,  between  the  allegstlona  and  the  proofa  to  be  diaregarded,  S70,  Yl. 

VJWIRE.    See  Jubobs;  Jubt. 

TENUC    See  Plaob  of  Tbiai.;  JmaKOM*  CtoUBxa. 

YEBDIOT,  what  may  be  done  in  oaae  of  Biokneaa  of  Jnror  before,  16i. 

oonduot  of  Jozy  before  reading,  166. 

jury  may  bring  in  sealed,  170. 

when  Jury  hsye  agreed  upon,  171. 

may  be  corrected,  172. 

shall  be  read  to  Jnry,  178. 

shall  be  recorded,  178. 

may  be  either  general  or  speda],  174. 

what  is  s  general  or  special,  174, 176. 

general,  shall  control  special,  17S. 

to  establish  amount,  176. 

to  flnd'valnfi  of  property  and  damagei^  177. 

what  to  be  when  plalntifTs  right  to  real  property  IB  terminated,  386. 

against  Joint  debtors  to  be  for  snrplns,  878. 
VESEFIOITIONS,  of  pleadings,  when  and  how  made,  61,  68. 

of  answer  may  be  omitted,  wben,  6a. 

State  and  State  officers  may  omit,  MOtea,  1 66. 

form  of,  or  snbetance  ot  66. 

form  of,  on  injunction,  118. 

complaint  against  steamer  to  be  yeriiied,  819. 

of  statement  on  confession  of  Jodgment,  876. 

of  memorandum  of  costs,  618. 
VESSELS.    See  Skeambbs,  817-882. 
YIOLATIOK,  of  ordinance,  suits  for,  689. 
TOLUNTABT  APPSA.RANC1^  gives  Ckmrt  jurisdiction,  86. 

Is  equivalent  to  personal  service^  86. 


WAGES,  when  not  to  be  applied  to  the  satisflMstion  of  judgment,  848. 

of  mariners  and  seamen,  to  attach  for,  829. 
WAIVEB,  of  summons,  what  is,  22. 

of  jury,  179. 
WABD.    See  Jbtamt  ;  Quabdiab. 
WASBAirr,  may  issue  against  disobeying  witness,  411. 

may  issue  for  a  contempt,  482. 

how  executed,  484. 
WASTE,  actions  for,  240-268. 

to  prevent,  after  sale  on  execution,  06. 

to  prevent,  on  appeal,  862. 
WIFE.    See  Mabbisd  Woicbb  ;  Suzr,  7. 
IflTHHOLDIMa.    See  Dbtaibeb,  64, 268. 
flTITNESS,  when  assignor  may  be,  422. 

convenience  of^  ground  for  changing  place  of  trial,  21. 

may  be  exunined  on  challenge  to  jurors,  163. 

may  be  examined  on  challenge  to  referees,  186. 

in  procee'lings  supplementary  to  execution,  242. 

may  be  examined  on  arbitration,  f<8S. 

before  Sheriir<)  jury  on  claim  of  third  persons  to  property  levied  on  In  execution,  21S> 

in  general,  who  may  be,  391-464. 

all  persons  with  certain  exceptions  may  be,  891. 

impeachment  of  witnesses,  note  1, 1  391. 

who  shall  not  be.  882,  394. 

adverse  party  may  be,  894. 
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ImaiMkiid  not  to  be,  for  or  agtinst  wtfe,  896. 

wife  not  to  be,  for  or  agkinst  hnsband,  895. 

when  ettoxn^  and  counselor  cennot  be,  896. 

when  clergymen  orprieat  shall  not  be,  897. 

when  licensed  physician  or  aorgeon  ahall  not  be^  898L 

when  public  ofl&oer  shall  not  be,  899. 

Judge  or  Juror  may  be,  400. 

not  nnderstanding  WngHsb  may  be  examined  by  interpreter,  401. 

manner  of  compelling  attendance  ot,  and  their  rights  and  duties,  402-418. 

Bubpcena  may  require  books,  etc.,  to  be  toon^t  by,  402. 

cannot  be  compelled  to  attend  out  of  his  county  more  than  thirty  mUesb  402. 
^  what  Bubpoona  to  require  of,  408. 

how  subpoena  served  on,  404. 

looa  ot,  when  demanded,  444. 

how  subpoena  serred  on,  concealed,  405. 

duty  oC  to  obey  subpoena,  407. 

to  answer  legal  and  pertinent  questions,  408. 

may  be  required  to  answer  as  to  preyious  oonTlotioB,  408» 

disobedience  ot  to  subpoena^  409. 

how  disobedience  of;  punished,  410. 

liable  for  damages,  410. 

fhilure  of;  to  attend.  Court  may  issue  warrant  411. 

in  Jail  or  prison  may  be  examined  by  depositioD*  412i 

may  be  produced  in  certain  cases,  414. 

to  be  exonerated  ftom  arrest;  416. 

liability  ot  oiBcer  arresting,  416. 
maminaHon  cfparUet  to  an  action,  417—428. 

to  obtain  a  discovery,  allowed,  417. 

party  to  action  may  be  examined  as  a»  at  instance  of  adTene  party,  418. 

testimony  of;  adverse  party  may  be  rebutted,  419. 

if  ad-verse  party  refuse  to  testify  as,  his  pleadings  may  be  striokeii  out,  491k 

party  In  his  own  behalf  m^  rebuts  431. 

party  In  Interest  may  be  examined  asi  422, 

party  to  action  may  be,  423. 

notice  to  be  given  that  parties  will  be,  422. 

when  copartner  maj  be,  428. 
tatinumy  by  depotUUm  in  (Ms  State,  438—481. 

when  testimony  of;  may  be  taken  by  deposition,  428. 

proceedings  to  have  deposititm  oi;  taken,  429. 

how  deposition  of,  to  be  taken,  480. 

deposition  of;  to  be  read  after  death  of;  480. 

deposition  of,  onco  taken  can  ^ways  be  read,  48L 
teOtmony  of,  out  of  (he  State,  482—436. 

when  deposition  of;  may  be  taken,  482. 

testimony  of,  to  be  taken  up<m  commission,  488. 

deposition  ot,  how  taken,  484. 

examined  upon  commission  to  be  sworn,  etc.,  488. 

deposition  of;  to  be  sealed  and  retnmed,  488. 
proceedingt  toperp^uaie  tettimony  of,  487—443. 

testimony  of;  may  be  perpetuated,  487. 

how  application  made,  4^. 

how  deposition  taken,  438. 

examination  oi;  how  conducted,  440. 

deposition  of,  taken  under  this  chapter,  when  to  be  read,  443. 

how  Bwom,  443—445. 

form  of  oath  t'^  be  administered  to.  445. 

may  b*;  examined  on  postponement  of  trial,  664. 

See  JusncBS'  Gousn 


lit  INDX3L 

'W0ICAN,  bow  to  006  and  be  med,  1, 

married,  wben  may  sae  alone^  7. 

oaanot  be  axrectod,  CM. 
WOOD,  trespafls  In  onttlng;  281. 
WBIT,  of  erecation.    Bee  BzBOunov. 

of  attaohmeni.    Bee  AsTAOBiitst. 

of  oarMorori.    Bee  Gboidbabi  ajbcd  BBvmr. 

ofaixeei.    See MAnniTB. 

■ervloe  of.    Bee  duiocoM. 
WBirmOfl^  miaoenaneons  txrovliloiiB  a«  to  Mbortt  Mttd;  IM^^ 

inapectlon  ot  440. 

oaaea  in  which  aeoonOify  eirf dfiAoe  of  Ite  oOlitMtfi  (ti;  fkiij  ba  gtvn,  MT. 

party  to  ezpbln  alteration  In,  448. 

Bee  BsooKDa. 
WBONOflb  but  one  aotUm  Ibr  fbe  redress  or  preyention  of  pA^ttitbt  X« 
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